
SENATE.....No. 46.

The Committee on Probate and Chancery, to whom was com-
mitted the Order of February 6th, directing them to inquire
into the expediency of passing a law to legalize certain pro-
ceedings of the Court of Insolvency in and for the county of
Worcester, so far as the proceedings in said court were invali-
dated, by reason of their being held by the judge of insol-
vency for the county of Hampshire, beg leave to

That the importance of the subject committed to their charge,
and the variety and extent of the interests involved in it, seemed
to demand of them the most thorough and careful investigation
of the facts in the case, and at the same time to impose upon
them the duty of reporting, if possible, such a bill as might give
relief to parties whose persons, property and estates have been
placed in uncertainty and jeopardy, not by their own ignorance
or fault, but by the mistaken judgment and opinions of the
legally appointed judges of insolvency for the counties of Wor-
cester and Hampshire. The facts of the case, as they appear to
your Committee, are as follows:
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By the Act of 1856, chapter 284, establishing courts of insol-
vency, it was provided that “ If any of said judges shall, from
sickness, absence, or other cause, be unable to perforin the
duties required of him in any case arising within his jurisdic-
tion, or shall be interested in any such case, the duties required
of him * * * if such case shall arise in any other county
than Dukes county or Nantucket, shall be performed by the
judge of the insolvency court of that adjoining county having
the least number of inhabitants according to the next preceding
decennial census.”

On January 21, 1858, Hon. A. H. Bullock, judge of insol-
vency for the county ofW orcester, resigned, and no other person
was appointed and qualified in his stead. Franklin County was
the county adjoining Worcester, having the least number of
inhabitants according to the next preceding decennial census,
but before January 1, 1858, Horace G. Newcomb, judge of
insolvency for that county, had died, and no person was ap-
pointed and qualified to succeed him until after the lapse of
some time. Hampshire County, for which H. I. Hodges was
judge of insolvency, was the county adjoining Franklin, having
the least number of inhabitants according to said census, and
also the county adjoining Worcester having such least number
except said Franklin.

Upon the death of Judge Newcomb and the resignation of
Judge Bullock, and until the appointment of their successors,
Judge Hodges had, upon being notified of such death and
resignation, acted as judge of insolvency in said counties of
Franklin and Worcester, in all the cases that arose in said
counties, during said vacancies, and no other person so acted.
Among the cases thus coming before him in the county of
Worcester, was that of 11. D. Stone, of Worcester, and in this
case certain creditors of Stone applied to Mr. Justice Metcalf,
of the supreme judicial court, for an injunction to restrain all
further proceedings in the case, on the ground that the judge of
insolvency, who issued the original warrant, had no jurisdiction
in the premises. A temporary injunction was granted, and the
questions involved came up on a motion to dissolve the injunc-
tion, and were argued before the Chief Justice and Justices
Metcalf, Bigelow and Merrick, at the last October term at
Worcester.
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Tlio case was under advisement until February Bth, 1860,
when a decision was made.

It was held, (all the judges who sat at the hearing concur-
ring,) that the provisions of the statute above cited refer to an
existing judge temporarily disabled, only ; and not to a vacancy
in the office, for which no provision is made. The acts of Judge
Hodges, therefore, having been taken during an entire vacancy
in the office for Worcester County, and not while a judge of
that county was disabled from performing his duties, by any of
the causes mentioned in the statute, all the proceedings in the
case were void.

By tiiis decision of the court all the proceedings in the cases
adjudicated by Judge Hodges, viz., thirty-six i*i Worcester
County, and twenty-two in Franklin, are null and void, thus
throwing into the worst possible confusion all the cases hereto-
fore deemed to have been finally settled by him. The error of
the parties resulted from a misunderstanding of the law, and
the question now brought home to us is, can the legislature
now make legal and valid the official acts of the judge of insol-
vency for Hampshire County, so far as they were performed in
Worcester or Franklin County ?

The first objection raised to such a step is that by the State
and the United States constitution no State can pass an ex post
facto law. This objection is certainly worthy of the most care-
ful consideration, especially when we remember that by the ex
post facto laws of an English Parliament the grossest wrongs
and injustice have been perpetrated, and that by them liberty
had a martyr in the person of Algernon Sydney. Our fathers,
for this reason, viewed such laws with the utmost abhorrence,
and though, as Judge Story has remarked, they were frequently
passed during the Revolution, yet at its close they were viewed
as the engines of tyranny, and declared to be repugnant to the
spirit of justice, and contrary to the soundest principles of an
enlightened and liberty-protecting jurisprudence.

This feeling exists to-day ; it is as active and jealous now as
it was in the early days of the Republic’s existence, and there-
fore your Committee not only recognizing but rejoicing in the
prevalence of the sentiment, propose to show briefly that the act
which we propose is not an ex post facto law, but simply a retro-
spective statute, and as such it has the sanction of an unbroken
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series of decisions, both State and National. Let us first see
what an ex post facto law is. Blackstone defines such a law to
he “ when, after an action (indifferent in itself) is committed,
the legislature then, for the first time, declares it to have been
a crime, and inflicts a punishment upon the person who has
committed the offence.” Chancellor Kent says, “Ex post facto
laws relate to penal and criminal proceedings, which impose
punishments and forfeitures, and not to civil proceedings, which
affect private rights retrospectively and he quotes also approv-
ingly the language of the highest court in the nation, which
says, “that an ex post facto law was one which rendered an act
punishable in a manner in which it was not punishable when it
was committed, (6 Cranch, 188.)

The same court, in the case of Calder vs. Bull, (3 Dallas,
886,) thus amplify their interpretation of an ex post facto law :

1. Every law that makes an action done before the passing
of the law, and which was innocent when done, criminal.

2. Every law that aggravates a crime, or makes it greater
than it was when committed.

3. Every law that changes the punishment and inflicts a
greater punishment than the law annexed to the crime when
committed.

4. Every law that alters the legal rules of evidence, and
receives less or different testimony than the law required at the
time of the commission of the offence, in order to convict the
offender.”

Such are the established definitions of an ex post facto law,
and so self-evident must it be to every mind that our bill has
not the remotest relation to them, that we proceed at once to
the next point, and that is the retrospective character of it, for
it is a common error of men that these two classes of laws are
alike, a fallacy, that was most ably exposed by Judge Chase, in
the case of Calder vs. Bull. Said that distinguished jurist :

“ Every ex post facto law must be retrospective, but every
retrospective law is not an ex post facto law. It is a good
general rule that a law should have no retrospect, but there
are cases in which law may justly and for the benefit of the
community, and also of individuals, relate to a time antecedent
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to their commencement.” The supreme court of the United
States (6 Cranch, 188) have also said, “ If the term ex post facto
law is to be construed to include and to prohibit the enacting
any law after afact, it will greatly restrict the power of the
federal and State legislatures, and the consequence of such a
construction may not be foreseen.” Chancellor Kent, in his
Commentaries, remarks, (vol. 1, p. 409,) “ Retrospective laws,
unless they are ex post facto laws, are not prohibited by the
constitution of the United States.” And he further remarks,
(vol. 1, p. 455,) while condemning generally retrospective
legislation, (as per opinion in Dash vs. Van Kleeck, 7 Johnson,)
“But this doctrine is not understood to apply to remedial
statutes, which may be of a retrospective nature, and only go
to confirm rights already existing, and in furtherance of the
remedy, by curing defects, and adding to the means of enforcing
existing obligations. Such statutes have been held valid when
clearly just and reasonable, and conducive to the general wel-
fare, even though they might operate to a degree upon existing
rights, as a statute to confirm former marriages defectively cele-
brated, or a sale of lands defectively made or acknowledged.”
Could any language more clearly express the exact scope, char-
acter, and intent of the bill now reported, than does the last
quoted words of our nation’s most learned jurist. And these
sentiments, imbued by the very spirit of equity, are sustained
by the laws and decisions of our sister States, as we will now
demonstrate.

Pennsylvania, in 1822, passed a law to cure certain errors
that had been made as to the days in which to enter judgment,
and the constitutionality of the law was denied, but the court
sustained it, and in giving their opinion they say: “It will
therefore well become this court, sitting as they do for the
redress of grievances occasioned by mistakes and error, to exer-
cise every legal acumen to protect the people from the effect of
these pestilent efforts,” (viz., to overthrow the law; Under-
wood va. Lilly, 10 S. and R., 97.) So also in the case of
Barnet vs. Barnet, (15 S. and R., 72,) in which the power of
the legislature was called in question to cure defects in the
acknowledgments offevime-covert, Tilghman C. J. said :

“ It is
our unanimous opinion that there is nothing unconstitutional
in this act of assembly.”
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Still later the same court in the case of Tate vs. Stooltzfoos,
et al.

, a similar remedial act of 1826 is also sustained, and
Duncan, J., said :

“ confirming acts are not uncommon. Deeds
acknowledged defectively by femme-coverts, proceedings and
judgments of commissioners and justices of the peace, agreea-
bly to the laws, as when their power ceased on the division of
counties until a new appointee. Retrospective laws which only
cure a defect in proceedings divest no right, but merely cure a
defect in proceedings otherwise fair ; the omissions of formalities
which do not diminish existing obligations contrary to their
situations when entered into. These and several like acts are
clearly constitutional.” See also Bleakney vs. Farmers’ and
Mechanics’ Bank (17 S. and R.), in which a retrospective act of
1822 was sustained, and also the case of McMaster vs. Com-
monwealth, 3 Watts, 291.

Decisions of a similar character have been frequent in Connec-
ticut, as in the case ofBooth vs. Booth (7 Conn. Report 850),
where the law of 1826 declaring that no levy of an execution
on real estate previously made, should be deemed void because
the officer embraced in his return as part of the costs of levy
other and greater fees than were by law allowable, was affirmed
to be constitutional by the whole court; and so in 4 Conn., 210,
in regard to the act making valid certain marriages, where
Daggett, J., discusses freely and copiously the nature of retro,
spective actions ; and still another case, Beach vs. Walker, 6
Conn. R., 190, where section 2, Acts of 1826, which declares “all
such levies which are not in other respects defective are hereby
declared to be valid and effectual to transmit the title to the
real estate levied upon,” was declared to be a constitutional law.

Maine has made statutory enactments similar to that we now
propose. By chapter 54, Acts of 1821, there was legalized sun-
dry marriages made by ministers who were not “ stated and or-
dained ministers of the gospel,” and in the case of Lewiston vs.
Yarmouth, the validity of the law was questioned, but it was
sustained by the court, (5 Greenleaf, 66, and also 18, Maine
Oriental Bank vs. Freese).

From the examination of the judicial decisions in our sister
States we now turn to that of our own Commonwealth. First
the statute of 1786, chapter 6, abolishing joint tenancies, was a
retrospective statute, yet its constitutionality was sustained by
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the supreme court (Mass. R., 4,566.) So, also, the statute of
1808, chapter 92, which confirmed the proceedings of the Gen-
eral Sessions so far as they lacked validity in regard to the jail
limits was sustained by the same court.

Chapter 87, Acts of 1817, was a retrospective and remedial
act, and the court says of it that it “ had a retrospective opera-
tion upon existing trusts and contracts and created new respon-
sibilities ; but being a beneficial and remedial law its validity has
never been questioned, (23 Pick., 194). We now come to
another act that bears directly and specifically upon the one
now submitted by your Committee. By chapter 60, Acts of
1889, in regard to the surplus revenue, jurisdiction was given
to the supreme court to issue injunctions to prevent the viola-
tion of a former law, and its last clause is as follows:—-

“And no order or decree of said court, or any judge thereof,
heretofore made in any such case as is above contemplated,
shall be discharged or invalidated on account of want of juris-
diction in said court or judge, but all orders and decrees are
hereby confirmed.” This law was carried up to the supreme
court and the constitutionality of this last clause was unani-
mously sustained by the court (see Simmons vs. Hanover, 23
Pickering, 192, where Wilde, J., reviews the law and discusses
and affirms the power of the legislature to pass such statutes.)

Passing over ten year’s time, we come to the “ Act concern-
ing proceedings in Insolvency,” chapter 116, Acts of 1849,
which we give in extenso.

“ All proceedings instituted as had in any case of insolvency,
before any commissioner of insolvency in this Commonwealth,
between the sixth day of June and the sixth day of July in the
year 1848, so far as the same may want effect or validity by
reason that such commissioner was not duly sworn or qualified,
under his commission, are hereby confirmed, and the same shall
be taken and deemed good and valid in law, to all intents and
purposes whatsoever.”

Such was the remedial statute then passed to save innocent
parties in their rights and protect them in their property and
estates. Feeling strong, with these two very striking prece-
dents, wo have based our bill upon their general provisions;
and if a still later case is desired, we would refer to chapter
112, Acts of 1859, making legal and valid certain judicial acts
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done by John R. Russell, justice of the peace, after his com-
mission had expired. Your Committee feel assured that they
have demonstrated most clearly the legality of the measure
now proposed by them, but in order to place the fact of the
right and the power of the legislature to pass this law, we will
refer to the decisions upon this point, to the highest court to
which appeals can be carried, viz.: the United States Supreme
Court.

The case of Calder vs. Bull, is probably the earliest as well as
strongest case on record, in which the power of a State to pass
a retrospective or remedial statute was decided. By the exist-
ing law of Connecticut, a right to recover certain property had
vested in Calder and his wife, in consequence of a decision of
a court of justice, but in virtue of a subsequent resolution or
law, and the new hearing thereof, and the decision in conse-
quence, this right to recover certain property was divested, and
the right to the property declared to be in Bull and wife, and
the court sustained the constitutionality of the law. And simi-
lar decisions have been made in the same court in the case of
Satterlee vs. Mathewson, 2 Peters, 280 ; Watson & Mercer, 8
Peters, 88, and Charles River Bridge vs. Warren Bridge, each
and all affirming the power and right of State legislatures to
pass retrospective and remedial laws.

From all the preceding facts submitted by us, we feel confi-
dent that tire wisdom, expediency, and even the urgent neces-
sity of legislative action will not be qrrestioned; and if, per-
chance, the constitutionality of the law should be doubted by
any one, we would say still further, that such misgivings have
not been overlooked by us. But happily for the people that
are blessed with a government that owes all its power to them,
the judiciary of the State and the nation have ever given the
utmost latitude in their constructions of legislative enact-
ments. Chief Justice Marshall, in delivering an opinion in the
United States supreme court, (6 Crunch, 128,) declared that,
“ In a doubtful case the unconstitutionality of a legislative law
ought not to be decided in the affirmative.” Chief Justice
Parker (16 Mass., 245) declares that “Acts of a legislature
constitutionally organized, are to be presumed to be constitu-
tional ; and it is only when they manifestly infringe some of
the provisions of the constitution, or violate the rights of the
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subject, that their operation and effect can be impeded by the
judicial power.” The same sentiments have also been promul-
gated by the highest court of a neighboring State ;

“ Every
statute passed by a legislature is presumed to be constitutional.
To justify a court in declaring an Act to be unconstitutional, its
provisions must be clearly and manifestly repugnant to the
provisions of the constitution.” (5 Greenleaf, 66.) With such
a disposition on the part of the courts as these declarations
evince, we should have had no hesitancy, even though we had
not a single precedent to justify us, in reporting the accompa-
nying Bill, but supported as it is by the uninterrupted current
of State legislation, sanctioned as its principles have been by the
decisions of the highest court in the nation, we can urge its
passage by the legislature with the deepest and strongest con-
viction, that it is not only a wise and just measure, but one that
the public good requires to be promptly and speedily enacted.
With these feelings, we unanimously report the accompanying
Bill.

All of which is respectfully submitted for the Committee.

D. F. PARKER.
2
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AN ACT
To legalize certain Proceedings in Insolvency for the

Counties of Worcester and Franklin.

Be it enacted hy the Senate and House of Representa-
tives, in General Court assembled, and hy the authority of
the same, as follows :—

1 Sect. 1. All proceedings heretofore instituted or
2 had in any case of insolvency within the counties of
3 Worcester or Franklin, before Horace J. Hodges,
4 judge of insolvency for the county of Hampshire, so
5 far as the same may want effect or validity by reason
6 that said Hodges had not jurisdiction, or was not
7 properly authorized to sit therein, are hereby coa-
-8 firmed, and the same shall be taken and deemed good
9 and valid in law, to all intents and purposes whatso-

-10 ever.

1 Sect. 2. This act shall take effect upon its passage.

€ommomucaltl) of ittassadjuoctts.

In the Year One Thousand Eight Hundred and Sixty.


