
SENATE.....No. TO.

The Special Committee on Elections, to whom was referred the
Petition of William H. Knowlton, of Shrewsbury, praying
that he may be declared entitled to the seat now occupied by
Thomas Rice, who was elected in joint convention January
25th, beg leave to

That, agreeably to the duties assigned them, they met on
Wednesday, February 16th, to hear the parties,in the case, at
which time the chairman of the committee informed us that
the petitioner would not appear, but would rest his case on the
reasons set forth in his Petition ; and we will here add that no
official notice has ever been served on Mr. Rice, informing him
that the petitioner claims his seat, and he did not appear before
us. We may, therefore, say that the case is really submitted
upon an agreed statement of facts by both parties, to wit: that,
by a resignation of a senator, a vacancy existed in the Worcester
East Senatorial District; that a committee of the Senate,
to select the constitutional candidates to be voted for to fill the
vacancy, reported that William H. Knowlton was one of said
candidates; that Horace Faulkner, of Rolton, would have
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been the second, but he was ineligible to the office, having
removed from the district, and therefore they reported as the
next highest candidate voted for and not elected, Thomas Rice
and Jeduthan Dadmun, they having the same number of
votes, viz., two each ; which report was unanimously accepted,
and, as the result of it, in a joint convention Thomas Rice was
chosen senator, he receiving 111 votes of the 219 cast. The
petitioner now claims that his and Horace Faulkner’s names
only should have been returned, and that Thomas Rice was
not eligible as a candidate; therefore the votes cast for him
were thrown away, and he (the petitioner) was elected by
receiving 106 votes out of the 219 cast, rejecting the 111 cast
for Rice, which were null and void and ought not to have been
counted ; but that the petitioner, receiving 106 votes, should
have been declared to have been elected, and therefore he
claims and asks the Senate to give him the seat now held by
said Rice.

Such, in brief, is the prayer of the petitioner ; and while, by
the recently proposed amendment to the Constitution, which
has now been adopted by the legislature, and will undoubtedly
be approved of by the people, these vacancies in future will be
filled by the people themselves, still we admit that though another
such case may not ever occur, that the subject should be most
carefully investigated ; and if the petitioner has been deprived
of his rights, the Senate, as it is in their power to do, should be
prompt and ready to restore them. Impressed with these
views, we have examined critically the records of the Senate
from the establishment of our Constitution to the present time,
in regard to the manner of the Senate’s selecting constitutional
candidates to fill any vacancies that might occur, the method
of electing them, and the power of the legislature over the
entire matter of vacancies in the Senate. By reference to the
Senate Journal, October 26, 1780, it will be seen that they
voted that in filling “ vacancies in the Senate both houses vote
in one room in order to render the elections most harmonious,”
and that is the custom to-day ; but in regard to the selection of
candidates for said vacancies, we find, Senate Journal, page 7,
1781-82, a message is received from the House saying that
they have



31860.] SENATE—No. 70.

“ Ordered, That Mr. Lowell and Mr. Fessenden be a com-
mittee, with such as the Hon. Senate shall join, to examine and
make report who are candidates to fill up the vacancies in the
Hon. Senate, and the Senate concurs, and A. E. Fuller is joined.”

This is the first and the only case in which the Senate allowed
the House to join them in selecting constitutional candidates to
fill the vacancies that occurred in their own body ; so that for
seventy-nine years this power has been exercised by the Senate
solely and alone, so that to-day its right to do so and its power
to declare who such constitutional candidates are, cannot be
disputed. Now, let us ask who are the candidates to be ? We
answer, “ such persons as shall be found to have the highest
number of votes in such district, and not elected, amounting to
twice the number wanting, if there be so many voted for.”
(Sect. 2d, art. 4th, Cons.) Now, supposing there are two vacan-
cies and five persons have the highest number, what is to be done ?

Shall five names be reported, or shall the two who are tied be
rejected, and thus only three names be returned ? Happily for
us, this point was settled in the early days of our Constitution.
Turn to Senate Journal, page 5, 1794, and it wfill be seen that
Cumberland County (now in Maine) made no choice by the
people, and two vacancies therefore existed, and the Senate
reported “ that the constitutional candidates are ”

Daniel Mitchell, who had . . . 456 votes.
Wm. Widgcy, ..... 443 “

Stephen Longfellow, .... 281 “

Joseph Thacher, and .... 245 “

John Cushing, ..... 245 “

Which report was accepted, and in joint convention William
Widgey and Stephen Longfellow were elected, though Mitchell
had the most votes at the hands of the people. So also in 1848,
George P. Bigelow, of Suffolk, resigned Ids seat in the Senate,
March 27th, and Messrs. Eustis, Blake and Bradley were
appointed a committee to report the constitutional candidates
to fill the vacancy, and March 30th, (Senate Journal, page
430,) they reported “ that
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James Cheever had .... 2,963 votes.
John Prince, ..... 2,953 “

Isaac Adams, 2,953 “

and they are the constitutional candidates.” The report (Sen-
ate Document 101, 1848) was accepted, then reconsidered,
laid on the table, and, April 4th, adopted; and in joint con-
vention Isaac Adams was chosen, though he had in the popular
election less votes than Cheever. In 1857 Hon. James Robin-
son resigned his seat as a senator from Berkshire, and the com-
mittee to select constitutional candidates reported that James
Bowerman had 1,471votes, and three otherpersons had one each,
all of whose names they reported, which was unanimously
accepted, acted on in convention, and James Bowerman was
chosen. These cases are rare of equality of votes, the first
occurring in 1784, when the two constitutional candidates had
ten votes each; the next case in 1785, (Senate Journal, page
4,) when there were four vacancies in Hampshire County, and
of the eight constitutional candidates two had 265 each, and
the others 305, 160, 326, 132, 170, and 171 each, and those
having 326, 170, 305, and one of those with 265 votes, were
elected in joint convention. Aside from these two cases and
the three cited before, we believe that no other case of this
nature has occurred, as regards candidates for vacancies, while
from 1780 to 1857, of all the senators chosen in that time, but
twenty-three cases have occurred that any two have had the
same number of votes. We have mentioned these facts, and
cited these early and later precedents, to show (what may bo
denied) that if Faulkner was not eligible and could not be
returned as one of the constitutional candidates, that the
Senate did right in reporting three names for one vacancy,
because it was not only a common sense interpretation of the
Constitution, but it was a course sanctioned by precedents of
the early and more recent times of our legislative history. We
now come to the main point relied on by the petitioner as en-
titling him to Mr. Rice’s seat, viz., that Horace Faulkner, of
Bolton, should have been returned (he having five votes) as one
of the candidates with the petitioner, ho being when the last
State election had closed one of the two highest candidates not
elected, and as he was not returned, Thomas Rice was not a
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constitutional candidate, lie having but two votes; therefore all
the votes given for Rice in the joint convention were thrown
away, and consequently the 106 votes cast for the petitioner
did elect him, and it should have been so declared in joint con-
vention. This assumption of the petitioner raises two points
for discussion and deliberation : first, are votes thrown in a
joint convention for a person qualified to be a senator by age,
citizenship and residence, to be counted as blanks because his
opponents deny that he is constitutionally eligible to the place ?

and second, is a person who is eligible on the day of election
as one of the constitutional candidates, in case a vacancy
occurs, to be always considered eligible, despite any circum-
stance that may occur after said election, as affecting his char-
acter, citizenship or residence ? Let us first examine the ques-
tion of the right of a legislative body to reject bona fide votes
given in joint convention.

This question was mooted in the House of Representatives in
1843, (see House Journal, pages 131, 321,403,) and on motion
of Kellogg, ofPittsfield, it was referred to the committee on elec-
tions, consisting of Park, of Boston, Russell, of West Cam-
bridge, Thomas, of Charlestown, Kellogg, of Pittsfield, Williams,
of Easton, and Lewis, of Hingham, and in their report on the
subject (House Document, No. 75, 1843,) they declare that in
such conventions all votes are to be counted, and are to be
considered as being an expression of the electors’ dislike to the
other persons voted for, and consequently a person to be elected
to any office in a joint convention, should have a majority of all
the votes cast. Two of the committee, Russell and Thomas,
dissented from this report, but they say, “As a general prin-
ciple, that all votes cast at any election by legal voters must
be counted, the undersigned readily admit,” but as the two
reports were not acted on, we can establish no precedent from
that case, except so far as the names of Walley, Park and Kel-
logg can give weight to the position that we are now to contend
for. If we turn from our State records to congress, we shall
find (Contested Elections in Congress, page 681, Washburn vs.
Ripley,) that all ballots are to be counted, and if from those we
turn to English precedents, we shall find that the rejection of
the votes thrown for Rice cannot bo justified for a moment,
even though he might be ineligible, so that if he is declared not
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to be constitutionally eligible, Knowlton cannot be declared to
bo elected, but the scat is vacated, and a new election must
take place.

Rogers, in bis Law and Practice of Elections, says: “ The
principle upon which courts of law have acted in such cases,
(viz., votes thrown for ineligible candidates,) is broad and uni-
form, and is thus laid down by Lord Ellcnborough, (R, vs.
Hawkins, 10 East, 211,) ‘The general proposition that votes
given for a candidate after notice of his being ineligible, are to
be considered the same as if the person had not voted at all,
is supported by the case of the Queen vs. Boscawen, (E. T. 13
Anne ; the King vs. Withers, E. T. G., 2 ; Taylor vs. Mayor of
Bath, M. 15, G. 2 ;’ ”) all of which are cited in Cooper, 537, in
King vs. Manly. Now let it be remarked that in Boscawen
case it was a tie vote, and he was proved to be notoriously ineli-
gible, and Roberts was seated. In Withers’ case there were but
eleven votes in the borough, five only voted, six refused to vote,
and of course Withers was declared elected. In Taylor’s case
Rigg had 14, Taylor 13, and Kingston 1,and Lord Chief Justice
Lee told the jury “if they were satisfied that the electors had
notice of Rigg’s disqualification, they must seat Taylor,” and
they did. So in Claridge vs. Evelyn, (5 B. & A., 81,) the
person voted for was an infant, and notoriously ineligible, and
the same was the fact in the Cockermouth case, (18 Journ.,
673,) and also in the Flintshire case, (1 Peckwell, 526.) Other
cases might be cited, but we have given enough to show that
by the judicially established rules ofParliament and courts, the
disqualification of the party must be a matter of public noto-
riety, as in the Fife case, Ist Luders, 455 ; have been estab-
lished by law, as in 2d Southworth, Ist Clifford, 130 ; been
publicly notified to the electors, as in the Belfast case, (Fitz-
herbert and Falconer, 603,) or been declaredby eminent counsel,
as in 2d Canterbury, (Clifford, 353,) but if these steps were
not taken, votes thrown for the person must be counted, as per
decision of court in R. vs. Bridge, (1 M. & S., 76.) Now take
each and every one of these decisions as to the rejection of votes
cast for ineligible candidates, and ask the question, Will a single
one of the rules laid down in them apply to the case of the
elector who voted for Mr. Rice ? We unhesitatingly answer, no.
That he was of age, had resided in the State five years, was a
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resident of the district for which he was chosen at the time of
his election, had no civil disabilities resting upon him, held no
offices incompatible with that of senator, even the petitioner
himself does not deny, so that every presumption of eligibility,
and the declaration of the only tribunal that has a constitutional
right to pronounce in judgment in the case, was in his favor.
Now let us ask iv/io had declared to the electors in this case
that Mr. Rice not only could be, but was, a constitutional
candidate for the office of senator ? We answer, the only branch
of the government of the State that for seventy-nine years has
claimed, exercised or possessed the right to do so, viz., the
Senate of Massachusetts.

The report that said he was a constitutional candidate was
adopted unanimously by that body, without even one word of
dissent, and their judgment was affirmed, after full discussion,
by both branches of the legislature, who, in convention, by a
vote of 118 out of 219, declared that they did not want William
H. Knowlton for senator, but by a vote of 110 out of 219, did
declare that they believed Thomas Rice to be a constitutional
candidate; that they wished him for a senator, and declared
him elected, thus making twice that the petitioner has been
refused the place he now asks for, viz., once by the people of
his own district, by fourteen hundred votes, and once by a
joint convention of the representatives of the people of the whole
State. Surely if Mr. Rice is not entitled to his seat, Mr. Knowl-
ton cannot, by any rule of law, or in equity or justice, have a
title to it. Does he deny that Mr. Rice was not brought for-
ward in good faith by the Senate as a constitutional candidate,
and voted for as such ? The petitioner does not, and dares not
affirm this; he does not even charge any civil or legal disquali-
fication in the sitting senator, yet he contends that every vote
thrown for Thomas Rice was a nullity, and therefore he is
elected.

No legislative body calling itself constitutional ever indorsed
such a monstrous proposition, save that House of Commons
that gave Wilkes’ seat to Luttrell, an act so subversive of oven
English liberties, that a succeeding House of Commons in
1781, expunged the record of the vote from its journals. Is
republican Massachusetts to imitate an example set them by
the servile courtiers of George HI ? Does the petitioner covet
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the honor, and is he to be the Luttrell of the Senate ? If so,
well may the people pray for another Junius.

Let us now examine the second proposition of the peti-
tioner, viz,, that as Mr. Faulkner was voted for on election
day and was made a constitutional candidate by the electors
of that district at that time, the Senate must still consider
him as a candidate even though they know he is not eli-
gible if he should happen to be elected. The fallacy of this
proposition hardly deserves an argument, and its absurdity can
be shown in a sentence. Suppose (as was formerly the case)
Worcester County could elect on a single ticket four senators,
but by operation of the majority rule, there being three parties
in the field, no choice was made, but four had 500 votes, four
499, and four others 498. In this state of things on the eve of
the election the eight have 500, and 499 votes are the constitu-
tional candidates to fill the vacancy, but before the legislature
meets, three of the highest candidates remove from the State
and can not be found, two arc convicted of infamous offences,
three accept offices that disqualify them for being senator;
must all those men under that state of things be reported and
voted for as constitutional candidates when every one of them
are known to be ineligible. If so, we ask who will be elected,
for the petitioner contends that votes thrown for ineligible can-
didates are votes thrown away. If this doctrine be true, who is
t) fill the vacancies ? Who is to claim the right to the seats on
the same ground that the petitioner rests his claim to Mr. Rice’s
seat ? The result would be if the petitioner’s doctrine were
true that the county would have no senators at all, and would
be practically disfranchised. Such a state of affairs could not
be even supposed, and all must admit that if by any reason, by
death or otherwise, one of those who were the constitutional
candidates on the day after election should afterwards become
ineligible to the office of senator, one of those having the
smaller number of votes must be taken ?

This is also the voice of the Massachusetts general court.
At the State election in 1852 Essex County failed to elect its
five senators under the majority rule, and on the day after the
election the constitutional candidates were Albert Currier, who
had 8,456 votes; Dan Weed, 5,827; James M. Sargeant,
8,444 ; C. D. Buckings, 7,961; Micajah Lunt, 7,714; Thomas
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Wright, 7,532; Henry Russell, 7,519; Alfred Abbot, 7,597 ;

N. S. Hoar, 7,390 ; Elisha Mack, 8,113. The legislature met in
January, a committee of the Senate reported the above names as
the constitutional candidates to fill said vacancies, sent them to
the House, and January tenth, both branches met in convention
to fill the vacancies; and before proceeding to vote, the question
was asked by Gen. Butler, of Lowell, whether the candidates
heretofore reported for the district of Essex are the constitu-
tional candidates ? (Senate Journal 1853, page 20.) Audit
then appeared that Elisha Mack had been dead for some time.
What did the convention do ? Yote for a dead man, because
he was a constitutional candidate on the day of the State elec-
tion ? Not at all; the convention was dissolved, the report was
re-committed, and the same day the senate committee report
“ that they have ascertained that Elisha Mack, one of the
ten persons named as having the highest number of votes
in the district of Essex was dead, and that Dan Weed, Jr., has
the next highest number (some 2,800) of votes for senator.”
After the persons named in their former report and this report
was accepted, his name was reported to the joint convention, he
was voted for and received the same number of votes as did five
others, viz., 124, while five others received 154. This prece-
dent, so recent and so common sense like, decides the case of
Faulkner, and as Elisha Mack died a bodily death, prior to the
time that he could be elected a senator, and even ceased to be a
constitutional candidate, so Horace Faulkner, by removing from
Bolton to Lynn, became in the eyes of the law a dead man,
and he could not be a constitutional candidate for senator,
because if elected he could not take his seat, because the consti-
tion declares that every senator, when he is chosen, shall be an
inhabitant of the district that he is chosen to represent. (Art.
22, amendment to constitution.) Therefore Thomas Rice was
rightfully reported as one of the constitutional candidates, and
his election is legal, valid and constitutional. Wro might go
further and assert that as he possesses every requisite qualifica-
tion for senator, the fact of a joint convention electing him, by
the assent of the Senate he could hold his scat, as in case of the
Berkshire senators, (Sen. Jour., 1795, p. 39, 40,) where the
legislature in convention “ proceeded to the election at large,
no particular candidates being named, and made choice of

2
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Hon. John Bacon and Thompson J. Skinner.” Their seats
were never contested, because in their election the will of the
people was carried out, and their sentiments and opinions on
public policy was represented by them. But we need no such
exceptional case to sustain the action of the legislature in elect-
ing Thomas Rice to his seat, for its right to do so is supported
by reason, usage and practice, and is in perfect keeping with
the spirit of our constitution and the equity of our laws. We
therefore, for the reasons herewith given, report that the
petitioner have leave to withdraw.

WM. CLAFLIN.
D. F. PARKER.
GEORGE L. DAVIS.
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A minority of the Special Committee, to whom was referred the
Petition of William H. Knowlton, claiming to have been
elected by a joint convention of the legislature to fill the
vacancy in the Senate occasioned by the resignation of the
Hon. John E. Fry, beg leave to

That in accordance with the 22d article of amendments to
the constitution of the Commonwealth, Berlin, Bolton, Boylston,
Clinton, Grafton, Millbury, Northborough, Shrewsbury, South-
borough, Upton, Westborough, and West Boylston, all in the
county of Worcester, were constituted a Senatorial District, to
be known as the East Worcester District. Under this arrange-
ment the voters in said District, at the last State election, cast
their votes for Senator as follows: For John E. Fry, 1,828
votes ; for William H. Knowlton, 476 votes ; for Horace
Faulkner, 5 votes; for Thomas Rice, 2 votes; and for Jaduthan
Dadmun, 2 votes; all being residents of the District aforesaid.
Hon. John E. Fry, having been elected, took his place at the
Senate board. Subsequently Mr. Fry resigned his seat. There-
upon a committee of the Senate was appointed, with power to
send for persons and papers. This committee reported the
facts substantially as above stated, to the Senate, with the
additional fact that since the day of election, Mr. Faulkner had
moved from said East District to another district in the Com-
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In Senate, February 21, 1860
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monwealth, and thereupon reported to the Senate, Mr. Knowlton,
Mr. Rice, and Mr. Dadnaun, as the constitutional candidates to
fill the vacancy occasioned by the aforesaid resignation.
Thereupon a joint convention of the two branches of the legis-
lature was holden and Thomas Rice received one hundred and
eleven votes, and William H. Knowlton one hundred and six
votes and it was declared that Thomas Rice appeared to be
elected to fill the vacancy aforesaid, by said joint convention.
Under this state of things Mr. William H. Knowlton caused
his Petition to be presented to the Senate, claiming to have
been constitutionally elected to fill said vacancy, by the joint
convention aforesaid, inasmuch as Thomas Rice was not one of
the two receiving the largest number of votes at said senatorial
election and therefore the votes cast for him by said joint
convention could not be counted in accordance with the Con-
stitution of the Commonwealth ; and it is, therefore, the
constitutional question that your Committee are called upon to
consider.

The fourth article of the constitution, section second, makes
the following provisions for filling vacancies in the Senate.
“ The members of the House of Representatives, and such
senators as shall be declared elected, shall take the names of
such persons as shall be found to have the highest number of
votes in such district, and not elected, amounting to twice the
number of senators wanted, if there be so many voted for; and
out of these, shall elect by ballot a number of senators sufficient
to fill up the vacancies in such districts.” It is apparent from
this clause in the constitution connected to the facts already
stated, that William H. Knowlton and Horace Faulkner were
selected by the voters of said district, on the day of election and
at the polls, the only time and place constitutionally provided,
as their candidates to fill the vacancy, if any such should
happen to their representation in the Senate. It has already
been stated that since the day of election Mr. Faulkner had
moved his residence to Lynn in Essex County, in said Common-
wealth. The question then presents itself, does the circumstance
that Mr. Faulkner has moved from Worcester County to Essex
County deprive the Worcester East Senatorial District of the
constitutional candidates that the voters selected on the day of
election ? To aid in the consideration of the question just put,
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it is necessary to refer to a portion of the 22d article of amend-
ments to the constitution of the Commonwealth, which is as
follows:—

“ Each district shall elect one senator, who shall have been
an inhabitant of this Commonwealth five years at least imme-
diately preceding his election, and at the time of his election
shall be an inhabitant of the district for which he is chosen ;

and he shall cease to represent such senatorial district when he
shall cease to be an inhabitant of the Commonwealth.”

Now it is clear from this clause of the Constitution that had
Mr. Faulkner been elected Senator by the suffrages of said
East Worcester District, what he has since done would not
deprive the district of their senator in the person of Mr.
Faulkner. Go where he might in the Commonwealth, his own
constitutional rights and that of his constituents remained the
same.

If the constitution secured these rights in the more impor-
tant case of an election, it needs no argument to show that it
secured them in the matter of their selected candidate. And
now by what system of reasoning the voters of the East Wor-
cester District were deprived of the constitutional candidate,
that they provided in a constitutional manner, the minority of
your Committee have no information. Nor is this all. What
becomes of the right of the people to say who shall rule over,
or represent them ?

Again, by the above clause of the constitution, two things
were important in the matter of the senatorial election in the
district aforesaid. First, that the person that should be elected
senator should be a resident in the district on the day of
election, and, second, that the candidate that the district made
on the day of election, to meet any casualty that might happen
to their representation in the Senate, must also be a resident in
the district, and this, it is believed, answers, fully, the require-
ment of the constitution, to wit; “and at the time of his
election shall be an inhabitant of the district for which he is
chosen.”

But suppose we, for a moment, leave out Mr. Faulkner in
the consideration of this matter ? What then ?

It should be remembered that the fourth article of the
constitution, already quoted, provides that the joint convention
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of the legislature “ shall take the names of such persons as
shall be found to have the highest number of votes in such
district, and not elected, amounting to twice the number of
senators wanting, if there be so many voted for, and out of
these shall elect by ballot, &c.” But one senator was wanted;
yet the joint convention selected from three persons, instead of
two, as clearly expressed in the constitution, for the reason
that after throwing Mr. Faulkner overboard, no two persons
remained having the highest number of votes in the district,
and hence, inasmuch as, with the highest candidate, there were
two persons having a tie vote, (two each,) it was necessary to
return Mr. Knowlton alone, or with him, two persons that the
district had decided on the day of election, by a tie vote, that
neither should be their constitutional candidate.

In view of the facts and circumstances thus stated, the
minority of your Committee are of the opinion that William H.
Knowlton and Horace Faulkner were the constitutional candi-
dates that should have been returned to the joint convention,
and that whether or not Mr. Faulkner was a constitutional
candidate, it was clearly unconstitutional to return with Mr.
Knowlton the names of Mr. Rice and Mr. Dadmun, and that
the votes cast in the joint convention for Thomas Rice could
not be constitutionally counted any more than though they
had been cast for a fictitious name, and therefore William H.
Knowlton having received one hundred and six votes in said
joint convention, and he being a constitutional candidate
beyond any doubt, we are of the opinion that William H.
Knowlton was constitutionally elected to fill the vacancy
occasioned by the resignation of the Hon. John E. Fry.

All of which is respectfully submitted.

ALYIN COOK.
THOMAS P. RICH,


