
HOUSE.....No. 175.

House op Representatives, March 20, 1861.

The Joint Special Committee, to whom was referred the Petition
of C. P. Talbot and others, in relation to the Act of 1860,
entitled “ An Act in relation to the Flowage of the Meadows
on Concord and Sudbury Rivers,” together with sundry
Petitions in aid of, and Remonstrances against the ssme,

The petitioners ask for the repeal of the Act (chapter 211,)
of the year 1860, entitled “ An Act in relation to the Plowage
of the Meadows on Concord and Sudbury Rivers.” They
claim that this Act was not demanded by the proprietors of the
meadows in their petitions to the legislatures of 1859 and 1860,
or justified'by the report of the committee of the legislature of
1859, who investigated the whole subject with great thorough-
ness ; and that it was unexpectedly passed, on the very last
day of the session, almost without debate, and with little or no
opportunity to examine the evidence in the case. They further
claim that the complaints of the meadow-owners, which the Act
professes to afford a remedy for, are of very long standing,
dating far back of any alleged raising of the dam at North Ril-
lerica, and indeed back of the construction of the first dam, in
1708 ; that the theory of the early settlers in the valley of the

Ulommcimucaltl) of Massachusetts.

REPORT:



[Mar.CONCORD AND SUDBURY MEADOWS.2

Concord and Sudbury Rivers, viz.: that the flowage of the
meadows is caused mainly by the bars and other obstructions
in the river, is shown by historical and scientific evidence to be
the correct one; and that the destruction or lowering of the
dam, as directed by the Act of 1860, would afford the meadow-
owners no relief, and would therefore be an unjustifiable
exercise of power in violation of their rights, without any
compensating advantages. The remonstrants against repeal
defend the propriety and justice of the Act of last year, setting
forth, that by the unauthorized and illegal raising, in 1798 and
1828, of the dam now owned by Messrs. Talbot & Co., something
like 8,000 or 10,000 acres of meadow land, formerly worth in
the aggregate a million dollars have been rendered nearly
worthless; that hasty and improvident legislation in former
years has deprived them of the usual and proper legal remedies,
and that therefore it is the duty of the Commonwealth to afford
them relief by removing the cause of their grievances.

The Committee have given to the petitioners and the remon-
strants the time and attention which was due to the grave
character of the questions involved in the controversy between
the parties, and have also considered the Act of last year, with
reference to its merits as an act of legislation likely to have
important results to the people of the Commonwealth generally.
They have patiently studied the testimony contained in House
Document No. 100, of the year 1860, being the report of the
joint special committee appointed in 1859 to investigate the
whole subject, and have heard witnesses and arguments of
counsel on certain new questions which have been raised.
They have done this even at the risk of postponing the consid-
eration of the subject to a later day than seemed desirable; for
while on the one hand they were anxious to give'a thorough
investigation to the whole subject, they were also desirous of
having the legislature avoid the error into which the last one
fell, viz.: that of considering the subject in the very last hours
of the session. The complaint of the petitioners that the Act
of last year was not properly considered, seems to the Com-
mittee to be well founded. The Bill was reported to the house
on the 30th of March, but was not acted upon until the 2d
of April. On that day it was ordered to a third reading. On
the 3d it was passed to be engrossed, by the close vote of 99
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yeas to 84 nays. On the 4th it received its several readings
in the senate, a substitute, moved by Mr. Whiting of Plymouth,
being once rejected by a tie vote, and a motion to postpone to
the next general court being lost, 15 to *2l. The final vote on
its passage was 20 to 14. It was approved by the governor on
the same day. It will be observed that only two days were
allowed in the house, and one in the senate, for the considera-
tion of this most important question, and these days, being the
last of the session, were of course largely occupied with other
business. In addition to this, it appears by an examination of
the petitions on which this legislation is professedly based, and
the report of the joint committee of 1859, that the Messrs.
Talbot did not have any reason to apprehend that they should
be called upon, unexpectedly, at so late a day, to meet and
repel a measure so injurious to their interests. Only one of
the numerous petitions from the meadow-owners asks for the
removal of the dam, and several of them make specific de-
mands for other and different measures. The legislative com-
mittee did not recommend any thing like the law of 1860,
except in a remote contingency. Their specific recommenda-
tions were, Ist, new powers to the incorporated meadow-owners
and a grant of money “ to aid them in clearing out the river ;

”

and, -2d, neg-otiatian with the Messrs. Talbot for a reduction of
their dam to a level with that of 1711. They gave as a reason
for these recommendations, that the chief element of hardship
comes from a former act of the legislature in abridging the
remedy of the petitioners for injuries ; and they expressly said
that they saw no other course of justice open to all parties.
In the last paragraph of their report, they say :

“ If the legisla-
ture should not concur with these recommendations, the Com-
mittee would respectfully suggest the expediency of a special
Act authorizing the meadow-owners to lower the Billerica dam,
upon paying to the mill-owners full damages therefor, to be
ascertained by a jury.” It is not a matter of surprise that the
mill-owners were unprepared to defend themselves against an
Act which had not been even suggested by any committee until
the committee of 1860 reported, on the 30th ot March, just
four working days before the close of the session ; and the
claim that the Act of 1860 should be revised on the ground
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of haste and improvidence, seems to the Committee to be fully
sustained by the facts in the case.

The Committee of last year, under whose recommendation
the Act for the removal of the dam was passed, professed to
base it upon the report of the committee of the previous year,
and the evidence which accompanied that report. But your
Committee cannot find in the report of the committee of 1859,
any specific recommendation of such an Act, or any conclusion
or reasonings by which such an Act can be justified. The
committee of 1859, find four principal causes of the de-
terioration of the meadow lands; Ist, the storing up of water
in the spring and letting down in the summer, at the various
mill privileges near the head waters of the Sudbury and
Assabet rivers; 2d, the natural obstructions of bars, weeds and
deposits of soil in the bed of the river ; 3d, the bridges, many
of which have been built within the past fifty years, and which
narrow the streams at the points they cross; and 4th, the
increased height of the solid part of the dam at Billerica.
There seems to have been no suggestion of any solution of the
difficulty by striking at the three causes first specified; but a
preference was given to that mode of redress which was least
justifiable in a legal point of view, and which was sustained, as
your Committee think, by fewer facts and arguments than either
of the others. Your Committee are not disposed to deny that
the meadows on Concord and Sudbury rivers have deteriorated
in value. But the date of which such deterioration com-
menced is extremely uncertain. It is by no means proved,
and is indeed very improbable, that it is contemporaneous with
the year 1798, or the year 1828, when it is alleged, material
changes were made in the height of the dam at Billerica. The
witnesses are of various opinions on this point. Some of them
think the deterioration began about the year 1828; others fix
an earlier year; others a later one. The committee of 1859,
in collating the testimony of between forty and fifty witnesses,
say, “ all of them testify to substantially the same thing, i. e.,
that from 1815 to 1825, or thereabouts, doivn to the present
time , the meadows had been gradually deteriorating.” Now if
this be the fact, the changes in the construction of the dam,
whatever they were, could have had little if any thing to do with
the change in the value of the meadows. If the raising of the
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dam in 1798 was the cause of deterioration, it must have had
an effect before the year 1815; and the alleged raising in
1828 cannot have been the cause, because the year 1825 is the
latest date assigned for the commencement of the deterioration.
It is impossible to avoid the conviction that the theory upon
which, from 1742 to 1816, the meadow-owners themselves acted
in their petitions to the legislature for redress, is the true
one, viz.: that the obstructions in the river are the true cause.
There were complaints of wet meadows in the year 1686. In
the year 1742, Joshua Haynes and others, meadow-owners, sent
a petition to the legislature, setting forth that they had suffered
damage in hay and grass from the floods which overflow their
meadows, “ a great cause whereof (they say) as we humbly
conceive, is the many bars and stoppages which are in the said
river.” They accordingly ask for the removal of the said bars
and stoppages. In 1789, Richard Heard and others, petitioned
the legislature, setting forth that “ by reasons of obstructions
formed and forming in the river, and large brooks running
through said meadows, a large tract of land, heretofore very
valuable, is now, by being flowed in summer, rendered of
very little value to the owners.” They asked for the appoint-
of commissioners to levy and collect money “ for the sole pur-
pose of removing said obstructions.” Again, in 1816, after
the meadow-owners had brought several law suits, without
success, against the owners of the dam, they petitioned for an
act of incorporation, so that they might be enabled to remove
the obstructions in the river, to wit, the bars and the grass.
Taking these three petitions and their respective dates, 1742,
1789 and 1816, it is almost impossible to attribute to any change
made in the dam in 1798 and 1828 the state of things set forth
as now existing upon the meadows. The iiistorical evidence is
singularly confirmatory of the testimony before the committee,
making allowance for the fact, that the forty or fifty witnesses
cannot be supposed to recollect very distinctly much further
back than 1815, when they say the deterioration began ; and the
supposition is almost irresistible that the obstructions in the
river growing greater year after year,—“ forming and forming,”
as Mr. Heard and his associates expressed it in 1789,—have
been the great and controlling cause of the gradually dimin-
ishing value of the meadows. On no other theory can this
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gradual diminution of value be accounted for. When to the
historical testimony and to the evidence of the witnesses before
the committee, is added the scientific testimony of Mr. James
B. Francis, one of the most accomplished engineers in the
country, and the experiments detailed in the evidence of Mr.
Colson, the Committee came to the conclusion that the removal
of the Billerica dam, as authorized by the Act of 1860, will
have but little if any effect towards restoring the meadows to a
valuable condition. They do not say that the question is
wholly free from doubt. If it were, they would I’ecommend
the entire repeal of the Act of 1860. They refrain from doing
this, and simply recommend a suspension of the operation of
the Act until the question in dispute between the parties can
be thoroughly investigated and satisfactorily settled. In a case
where the preponderance of evidence, historical, scientific and
experimental, is against the supposition on which the law of
1860 is based, a suspension of the Act for a year or two is not
only highly proper, but imperatively demanded by a regard for
the private rights of the mill-owners, the interests of the people
who are dependent in a good degree upon the prosperity of the
manufacturing operations at Billerica, and the condition of the
State treasury, supplied as it now is, year by year, by a
direct tax upon the property of the whole people.

We regard this as a concession to the meadow-owners. It is
not to be doubted that a commission can be established, of
capable, scientific and disinterested men, whose investigations
and report will set at rest this long disputed question. It their
report shall confirm the theory of the meadow-owners, and
place the blame upon the mill-owners, the law of 1860 will be
in full force, and the meadow-owners will only have suffered
from a brief delay. If, on the other hand, it shall be shown
that the damage to the meadows is from other causes, there
will be no pretext for maintaining the law, and the mill-owners
will escape all damage beyond the heavy expense to which they
have been subjected in defending themselves before the legisla-
ture. In such a case, also, the Commonwealth, if disposed to

take other measures for the relief of the meadow-owners, v ill
have the satisfaction of knowing that it has not wantonly sacri-
ficed private rights, and wasted its resources in pajing heavy
damages caused by its own hasty and unwise legislation.
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Your Committee would not do justice to the petitioners for
repeal if they should pass over the evidence adduced by them
to refute the assertions of the meadow-owners relative to the
raising of the dam in 1798 and 1828. The evidence is some-
what conflicting, and too much extended to be recapitulated
here in detail, but your Committee think it is satisfactorily
shown that there was no substantial change in the height of
the dam in either of those years. The evidence on this subject
serves to strengthen their conviction that the gradual deterio-
ration of the value of the meadows had other causes than any
which exist at Billerica Mills. The Committee are also of
opinion that the deed to the Messrs. Talbots conveyed to them
the dam as it then stood; the whole estate of the Canal Corpo-
ration. But if the claim of the remonstrants, that it only con-
veyed the old dam of 1711 could be sustained, then clearly the
Act of 1860 would be unjustifiable, for the general laws appli-
cable to mills not only give the meadow-owners a perfect
remedy for damages, but give the right to a jury to order the
dam to be cut down if they think proper.

A claim was also made that the towns of Wayland and Sud-
bury were rendered unhealthy by the overflow caused by this
dam. But the evidence offered tended to show that the natural
overflow upon these meadows would be as injurious to health
as the overflow, if any, caused by the dam; and it was conclu-
sively shown by the returns to the office of the Secretary of the
Commonwealth, that the longevity of the people of those towns
was much above the average in the State, or in the county of
Middlesex, or any other county in the State, and that the per-
centage of deaths to the population was also in those two towns
below that of the State and several of the counties. Your
Committee are satisfied that the health of the people of these
towns has in no degree suffered from the overflow, whatever
may be its cause.

Your Committee have thus far considered the subject mainly
as a controversy between private parties, each of whom arc
naturally and properly anxious to secure the protection which
the Commonwealth is under obligations to furnish to them for
the peaceful enjoyment of their property and the pursuit of
their business. It is highly desirable that botli meadow-owners
and mill-owners should receive all the protection and encour-
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agement which the Commonwealth can properly extend to
them. And the legislature, in the opinion of your Committee,
cannot be better employed than in removing obstacles which
prevent the development and success of any productive interest
of the State, wherever it can do so with a due regard to the
rights of all parties, and without detriment to rival and
equally important interests. In a clear case of hardship to
one class of property-owners, caused by the fault of another
class, and for which the courts of law afford no remedy, it
might possibly be proper and justifiable under some circum-
stances for the legislature to interfere, even at the risk of taxing
the whole people for the benefit of a part. Your Committee,
however, have already stated that they do not think the present
is a case of this description. The probabilities are altogether
in favor of the supposition that the destruction of the dam,
while it would create very serious pecuniary loss to the pro-
prietors at Billerica, would not materially or to any appreciable
degree increase the value of the meadow lands. Yet the law
of 1860 proposes that all the damages accruing to the
mill-owners at Billerica, as determined by juries to be drawn
from that immediate vicinity, shall be paid out of the
treasury of the Commonwealth. The committee of 1859, in
their remote and contingent suggestion in favor of the removal
of the dam, distinctly suggested that the meadow-owners should
pay the damages. We need not say that under the present
law, the Commonwealth will have the burden of defending
against the lawsuits in the courts as well as of paying the bills,
and the meadow-owners being released from all responsibility,
will have no interest to furnish evidence, or in any other way
to maintain a cause which the Commonwealth has espoused
for their benefit. As legislators for the people of the whole
State,—farmers, mechanics, manufacturers, laboring men, capi-
talists ; inhabitants of Barnstable and Berkshire, Suffolk and
Worcester, as well as ofBillerica and the valley of Concord and
Sudbury rivers, —we are called upon to have a prudent regard
to the interests of the whole, and not to enter upon a course of

legislation which may result, in this case and in others which
may follow, in enormous damages, to be drawn from the treas-

ury, without the clearest and most convincing evidence that the
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remedy which we give is imperatively demanded by justice to
injured parties, and will prove to be efficient and final.

Such evidence, in the judgment of your Committee, has not
yet been furnished and can only be furnished by a thorough,
practical, and scientific examination, for which the proprietors
of the mills at Billerica are willing to afford every facility. In
order that such an examination may be made, it is necessary
that the operation of the law should be suspended for a time ;

and the Committee accordingly recommend the passage of the
accompanying Bill.

BENJ. BOYNTON,
L. J. COLE,

Senate.

A. H. BULLOCK,
R. A. PEIRCE,
CALVIN ROGERS,
THOMAS HILLS,
WM. N. FLYNT,

House.
2
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AN ACT

To suspend “An Act in relation to the Flowage of the
Meadows on Concord and Sudbury Rivers.”

Be it enacted by the Senate and House of Representa-
tives, in General Court assembled , and by the authority of
the same, as follows :—

1 Sect. 1. The act passed on the fourth day of April,
2 in the year one thousand eight hundred and sixty,
3 entitled “An Act in relation to the flowage of the
4 meadows on Concord and Sudbury Rivers,” is hereby
5 suspended, and the operation of the same, and all acts
6 and doings under and by virtue of the same are hereby
7 stayed and forbidden until the first day of May, in the
8 year eighteen hundred and sixty-two, and the rights
9 of no person are to be affected by any acts heretofore

10 done under said act.

€ommomwealtl) ot Massachusetts.

In the Year One Thousand Eight Hundred and Sixty-
One.
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1 Sect. 2. The governor shall appoint, with the
2 advice and consent of the council, three suitable and
3 competent civil engineers, experienced in the manage-
-4 ment and operation of water, who shall make such
5 experiments with the dam across the Concord River
6 at North Billerica, erected by the proprietors of the
7 Middlesex Canal, and the water raised by said dam,
8 as shall be necessary to determine whether said dam
9 affects, and if so, to what extent, the meadows on said

10 Concord and Sudbury rivers, above said dam, and
11 report the results of the same, and their conclusions,
12 to the governor, on or before the first day of January,
13 in the year one thousand eight hundred and sixty-two,
14 who shall forthwith communicate the same to the
15 general court; provided , however, the owners and per-
-16 sons entitled to the use of the water raised by said
17 dam, before such experiments are begun, shall waive
18 any claim for compensation for the use of said dam
19 and the water raised thereby in making said experi-
-20 ments, during seven consecutive days.

1 Sect. 3. If any other injury is done to the prop-
-2 erty of any person by making such experiments, said
3 commissioners shall award damages therefor, to be
4 applied for within three months after the injury so
5 done. Any person dissatisfied with the award of said
6 commissioners, may have a trial by jury to estimate
7 his damages, which jury shall be applied for to the
8 county commissioners of Middlesex County, within
9 the same time, and in the same manner, as is by law

10 provided for the estimation of damages occasioned by
11 the laying out of highways ; and all the proceedings
12 shall be governed by the laws providing for the esti-
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13 mation of damages occasioned by the laying out of
14 highways, by a jury, except that all notices required
15 to be given shall be served on the attorney-general,
16 who may appear at the trial of such application.
17 And the damages, when ascertained, together with
18 legal costs, shall be paid out of the treasury of the
19 Commonwealth, the governor being hereby authorized
20 to draw his warrant therefor.

1 Sect. 4. This act shall take effect upon its passage.


