
SENATE.....No. 53.

In Senate, February 18, 1861.

The Joint Special Committee, to whom was referred so much of
the Governor’s Message as relates to that portion of the Gen-
eral Statutes regarding Personal Liberty, and also the Peti-
tions and Remonstrances of divers persons for and against the
repeal of the Personal Liberty laws, so called, and certain
sections of the Act respecting the writ of Habeas Corpus,
have carefully considered the same, and

The legislature is asked to repeal the Personal Liberty laws,
so called, and certain provisions of the Act relating to habeas
corpus. It is said that the State of Massachusetts has violated
our great national compact by laws now on her statute book,
which are in conflict with the constitution and laws of the
United States. They are complained of as grievances by the
States which have attempted to withdraw from the Union, and
are alleged to be obstacles in the way of a reasonable adjustment
of our unhappy national controversies by those moderate and
Union-loving men in the border States, who are sincerely at-
tached to the constitution, and willing to observe it in the spirit
which presided over the convention which framed it. That the

Ccimmomuraltl) of i%lassncl)nsetts.

REPORT:



2 [Feb.PERSONAL LIBERTY.

impression in regard to the true character of the laws in ques-
tion is, to a certain extent, unjust, and founded on a miscon-
ception of the laws themselves, is apparent from the nature of
many of the criticisms which have been made by citizens of
our own and other States. Various objections to these laws
have been made by persons of great character, learning and
ability, whose position and political connections would be likely
to give tone and authority to southern sentiment on this subject.
As to the validity of these objections, some difference of opinion
has been found to exist among the Committee; but all have
agreed in thinking that, in the present critical condition of our
public affairs, it is the solemn duty of the people to do every
thing which can be done, consistent with their own dignity and
self-respect, to remove any part of the causes which threaten to
bring ruin and disaster on their beloved country. Impressed
with the importance of this subject at this juncture, your Com-
mittee have examined it with great care, and have anxiously
considered the arguments which have been urged on each side,
with the hope of reaching a conclusion which should be sound
in law, and commend itself to the wisdom and good sense of
the legislature, and the people of the Commonwealth.

The laws in question are sections nineteen, twenty, and
twenty-one, of chapter one hundred and forty-four of the Gen-
eral Statutes, and sections fifty-eight to sixty-seven inclusive, of
the same chapter, under the title of Personal Liberty. Three
specific and capital objections have been taken to the validity
and constitutionality of these laws.

First, because by virtue thereof, our executive officers may
be authorized to interfere with the custody of the United States
marshal, and prevent him from doing that which he is com-
manded to do by the laws of the federal government.

Second, because by virtue thereof, a person, who, in good
faith, makes a claim under the laws of the United States, and
fails to establish his claim, may be subjected to an ignominious
punishment.

Third, because by virtue thereof, our volunteer militia are
forbidden to use the arms of the United States, to protect the
officers of the general government from lawless violence occa-
sioned by the rendition of fugitives from service.
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These allegations have been denied, and, in the opinion of
many persons, satisfactorily answered. But, whether true or
not, they have the weight and authority of great names, and
have been accepted as true by a considerable portion of the
people of the Commonwealth, who have neither the opportunity
nor the inclination to examine the matter for themselves. It
has not seemed to your Committee necessary, nor expedient, to
enter upon an elaborateargument of these different propositions.
Whether these laws, as they now stand, are justly obnoxious to
these objections or not, your Committee cannot doubt that they
were intended to be strictly constitutional. They were passed
for the security and protection of personal freedom. It is the
duty of the State to recognize and obey the constitution of the
United States, and the laws enacted in pursuance thereof, but
it is equally her duty to protect her subjects from false impris-
onment and unlawful seizures. Owing to the complex nature
of our government, it is not easy always to discriminate between
the legitimate province of the State, and the legitimate province
of the federal government. As a general statement, each is
supreme and exclusive in its appropriate sphere, but, as they
co-exist in the same territory, and have for subjects the same
persons, practically, they seem sometimes to overlap each other,
and it is almost impossible to define with accuracy their respec-
tive boundaries. Because of this two-fold character of our gov-
ernment, because of this complex relation which each citizen
holds to his own State and to the government of the United
States, and the corresponding position which the State holds in
relation to her own subjects and in relation to the general gov-
ernment, there sometimes axdse very troublesome and perplex-
ing questions, which no theory of our political system can
satisfactorily solve.

In “ Ableman vs. Booth,” 21st Howard’s R., the doctrine is
laid down, that persons and property in the custody of the
authorities of the United States, are beyond the jurisdiction of
the State, where they may be taken, as fully as if the same
were in a foreign territory; and that each government is as
supreme and exclusive in its appropriate sphere as if the bounds
of each, respectively, were defined by visible monuments and
laud-marks. This general doctrine was not called for by the
exigency of the case, and must be taken with some limitation.
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Suppose that property should be seized by a United States
marshal under lawful process ; may not a State officer replevy
the same, at the instance of a third person, a citizen of the
State, claiming title thereto ? This was decided in the affirma-
tive by our supreme court, in “ Howe vs. Freeman.” Again,
suppose that a person, while lawfully in the custody of the United
States marshal, undera civil process, commits a high crime within
the limits of the Commonwealth, cannot our State authorities
arrest him forthwith, and hold him to answer for the offence ? Or,
again, suppose one of her citizens is seized by an officer of the
United States in the night time, to be spirited away as a witness
beyond the jurisdiction of the State, as in Sanborn’s case, maynot
the State issue its habeas corpus to inquire into the cause and
legality of such seizure ? or are such cases, according to the
doctrine of Ableman vs. Booth, as much beyond the reach of
our process, as if they happened in a foreign territory?

Personal rights are sacred, and it is pre-eminently the func-
tion of the State, which concerns itself especially with the
domestic relations, to secure to her citizens in their daily walk
and conversation, the free and quiet enjoyment of their rights
and liberties. When these rights and liberties are endangered,
from whatever cause, the State should provide every possible
safeguard. Suppose that the federal government passes a law
for the rendition of fugitives from service, which is so framed
that it is extremely liable to abuse, affording, under color of law,
obvious facilities for the crime of kidnapping, and exposing the
free citizens of the State to a new peril. In such an event, can
the State do nothing consistently with its loyalty to the consti-
tution and the laws framed in pursuance thereof ? May it not,
while recognizing the federal law, endeavor, for the protection
of its own citizens, to prevent its abuse ? Such action, on the
part of the State, cannot fairly be regarded as an attempt to
obstruct or defeat the execution of the United States law.
The State law is not designed to defeat the operation of the
law of the United States, but is made diverso intuitu, for the
protection of its free citizens, and though, incidentally, it may
seem to affect the operation of the United States law, it is not,
for that reason, a usurpation on the part of the State, of power
which has been surrendered to the general government. It
does not properly imply any denial of the rightful jurisdiction
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and authority of the government of the United States. The
apparent interference, in a remote sense, is inevitable. The
difficulty is inherent in our system, and must exist where two
governments, each supreme in its appropriate sphere, are
established within the same territorial limits. Our law respect-
ing the manufacture and sale of spirituous liquors, in a certain
sense, may be said to encroach upon the province of the federal
government, which has the exclusive control of our foreign
commercial relations ; but such effect is merely incidental, and
is no valid objection to the law.

Every man on the soil of Massachusetts is prima facie free.
And this presumption should not be cut down without the most
plenary and convincing proof to the contrary. The protection
of personal freedom is the primary object of government, and
should never be subordinated in deference to the rights of
property.

Whatever powers congress possesses over the rendition of
fugitives from service, are derived from the words of the consti-
tution of the United States: “No person held to service or
labor in one State, under the laws thereof, and escaping,” &c.
But the constitution also provides that, “ The enumeration, in
the constitution, of certain rights, shall not be construed to
deny or disparage others retained by the people” and that
“ The powers not delegated to the United States by the consti-
tution nor prohibited by it, to the States, are reserved to the
States respectively, or to the people.”

The right to legislate for the recapture of fugitives does not
extend the operation of such legislation to free persons who are
not fugitives from service or labor. Nor does it affect the
original and reserved rights of the States to protect their subjects
from being the victims of the abuse of any such power or
legislation.

Such is the doctrine of our State, and it is the intent of the
statutes respecting habeas corpus and personal liberty, to give
full effect to this doctrine, so far as it may be done consistently
with entire obedience to the constitution, and the laws passed
in pursuance thereof. But, while it is the duty of Massachusetts
to protect to the fullest extent, the liberties of her citizens,
while she admits that her duty in this regard is so imperative,
that no consideration of courtesy or inter-state comity can excuse
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her for its neglect or partial performance, she is anxious to
observe and fulfil, in the spirit of a generous loyalty, all her
constitutional obligations, and to avoid the appearance or
suspicion even, of a design to place herself in an attitude,
hostile to the federal government. The laws of the United
States are our laws, and must be reasonably executed. But
this is perfectly consistent with the erection of bona fide safe-
guards for the protection of personal freedom. And such
legislation on the part of Massachusetts, her duty to her
subjects, requires, and is, in no just sense, unfriendly legislation.
It does not violate the letter or the spirit of our national
compact.

Convinced that this is the true policy of our State, your
Committee have carefully revised the laws in question, with the
view to avoid the pretence even, that any laws on our statute
book are fairly open to any constitutional doubt, and to retain
every provision which can be safely and properly retained as a
safeguard of freedom. Accordingly, they have prepared certain
amendments which change some provisions of doubtful expedi-
ency, and establish the true meaning of other provisions, which
may now be susceptible of different constructions.

They recommend that writs of habeas corpus should be
returnable exclusively before the justices of our Supreme Court.
Every free citizen, wdiose liberty is in danger, should have the
right to the protection and assistance of the highest legal
authority of the Commonwealth.

Capital cases are exclusively within the jurisdiction of the
Supreme Court, and a man’s right to his liberty is as valuable
as his life, for what is one without the other ? They recom-
mend, also, a modification of those sections of the chapter
which relate to habeas corpus, which refer to the pleadings
and the evidence in case of a trial of a person claimed as a
fugitive from service. As they stand they are anomalous, and
inconsistent with the established modes of proceeding in judi-
cial investigations, and cause embarrassments in saving the ques-
tions of law which may arise at the trial. In lieu thereof, they
propose that the issues shall be framed under the direction ol
the Court, and that the inodes of proceeding shall be those of
the common law. This change will enable either party to
bring questions of law which may arise, before the United States
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Court for revision, and will secure to both sides an honest and
bona fide trial. They recommend, also, a declaratory provision,
which shall avoid the imputation that our laws are intended to
interfere with the laws of the United States, in open defiance
of their officers and authorities.

They recommend also, another provision, -which removes the
alleged objection that under our statutes, an innocent man may
be liable for an innocent failure in an attempt to enforce and
secure his supposed rights; and also, another provision, -which
removes any doubt as to the duty and authority of the volun-
teer militia to prevent or suppress any riot or mob, however
occasioned.

The remaining provisions, your Committee believe, are en-
tirely free from any pretence even, of unconstitutionality.
The principal ones have been in substance on our statute-book
for eighteen years, and have received the sanction of successive
legislatures, which have been illustrated by the talents and
services of the most distinguished men in the State, of all
parties. In conformity herewith, your Committee report the
accompanying Bill.

All of which is respectfully submitted.

E. F. STONE,
ALPHEUS HARDY,
FREEMAN WALKER,

Senate.
W. B. CALHOUN,
0. W. ALBEE,
DEXTER F. PARKER,
CHARLES W. SLACK,
HENRY L. PIERCE,
JAMES GIFFORD,

House.

I concur in the result arrived at by the Committee.

. GEORGE T. DAVIS,
House.
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AN ACT

Concerning Habeas Corpus and Personal Liberty.

Be it enacted by the Senate and House of Representa-
tives, in General Court assembled, and by the authority of
the same, asfollotvs :—

1 Sect. 1. The writ of habeas corpus shall in all
2 cases except those mentioned in the thirtieth and
3 thirty-second sections of the one hundred and forty-
-4 fourth chapter of the General Statutes, be returnable
5 before the supreme judicial court, or some justice
6 thereof, in term time or vacation.

1 Sect. 2. When any trial shall be had upon a writ
2 of habeas corpus, under the nineteenth section of the
3 one hundred and forty-fourth chapter of the General
4 Statutes, issues shall be framed under the direction of
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In the Year One Thousand Eight Hundred and Sixty-
One.
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5 the court, and the rules of evidence, procedure and
6 decision, shall be those of the common law.

1 Sect. 3. Nothing contained in the statutes of the
2 Commonwealth shall be construed to authorize the
3 taking of any person by writ of habeas cox-pus out of
4 the custody of the United States marshal, or his
5 deputy, holding him by legal and sufficient process,
6 issued by any court or magistrate of competent juris-
-7 diction: provided, however, that this shall not affect
8 the authority of the supreme judicial court, or its
9 justices, in accordance with the provisions of the con-

-10 stitution of the United States, and of this Common-
-11 wealth, to investigate and determine upon the validity
12 and legal effect of any process which may be relied
13 on to defeat the writ, or any other matter properly
14 arising.

1 Sect. 4. Nothing contained in the sixty-second
2 section of the one hundred and forty-fourth chapter
3 of the General Statutes shall be construed to author-
-4 ize the punishment of any person, who, without any
5 false pretence or unlawful intent, claims another
6 person as a fugitive from service or labor.

1 Sect. 5. Nothing contained in the one hundred
2 and forty-fourth chapter of the General Statutes shall
3 be construed to prohibit or limit the light of any
4 officex-, court or magistrate to call out the militia for
5 the prevention or suppression of any riot, tumult or
6 mob, as provided in the thirteenth and one hundred
7 and sixty-fourth chapters of the General Statutes ; or
8 to excuse the officers or members of the volunteer

2
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9 militia from obeying any such lawful order, or to
10 render them liable to any penalty for executing the
11 same: provided, that the militia shall never be used
12 to hinder the service of any lawful process of this
13 Commonwealth.

1 Sect. 6. All acts and parts of acts inconsistent
2 herewith are hereby repealed.


