
SENATE.....No. T9.

Executive Department, Council Chamber
Boston, March 8, 1861.

To the Honorable Senate ;

I have the honor, in compliance with the request of the Senate,
to communicate the report of the Commissioners appointed
under chapter 66 of the Resolves of the year 1857 in reference
to certain Indian lands.

JOHN A. ANDREW.
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To his Excellency , Nathaniel P. Banks, Governor of the
Commonwealth of Massachusetts :

The commissioners appointed by the Resolve of the Legislature
of this Commonwealth, on the 19th of May, 1857, upon the
petition of Thomas Fletcher and others, to examine and fully
determine all titles and claims to certain tracts of land in the
county of Plymouth, claimed by the petitioners, having at-
tended to that duty, respectfully submit the following

That, at a meeting held at Middleborough, on the loth of Sep-
tember, 1857, notified by us agreeably to said resolve, we ascer-
tained that certain lands were claimed by the Indians in the
towns of Lakeville, Carver, and Plymouth, in said county, on
the ground that their title had never been legally divested.
The origin of these claims, running back to the first settlement
of the country, it became necessary for us to make a diligent
examination of the records of this county, to ascertain what was
reserved to the Indians at first, and what part had since been
legally sold. And after an examination of said records, we
went upon the lands several times and made some surveys, in
order to find out the limits and bounds of the lots sold off from
time to time by the authority of this government, and thereby
to ascertain what portion of the land, called Indian Reserva-
tions, in which the Indian title had never been legally divested.

We commenced our investigations with the lands in Lake-
ville, a town recently set off from the town of Middleborough.
In said town is a neck of land, containing from two hundred and
fifty to throe hundred acres, which has always been called
Betty’s Neck. On the northerly and westerly side it is bounded
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by a large pond, called Assawamscott Pond, and easterly and
southerly by another large pond, called Pockshire Pond, and
south-westerly by Proprietors’ Land, so called. It is one of
these spots which the Indians, from their habits, would natur-
ally select, and obtain their living by fishing and hunting. In
relation to the lands in this vicinity, we find, that on the 4th
day of March, 1674, “ the treasurer and sergeant Thompson
are appointed by the Court to make purchase of such lands in
the township of Middleborough, as the Indians do or may tender
to sell, which may be by them purchased for the use of the
town, and the proprietors of that township.” (See vol. 5 of
printed Plymouth Colony Records, page IBS.) And agreeably
to said order, John Thompson and Constant Southworth pur-
chased of Tissequin, an Indian sachem, two lots of land in the
township of Middleborough, by a deed dated May 17th, 1665, re-
corded, Book 4th, pages 208-4, in the original written Colony
records. There had previously been several purchases from the
Indians of large tracts of land in Middleborough, under the
authority of the Court. None of these previous purchases had
included thatpart of Middleborough lying southerly and westerly
of Pockshire Pond, and northerly of what then was called Dart-
mouth line, nor the other tract, contained in this deed, lying in
other portions of said Middleborough. And said Thompson and
Southworth intended to purchase, and did purchase, all the
large tracts of the Indians which they could be prevailed upon
to sell in the town of Middleborough.

The description in the deed to Southworth and Thompson is
quite indefinite ; yet it does not in the descriptive part of the
tract lying westward of Pockshire Pond, include the aforesaid
Neck, called Betty’s Neck. And there was some other land in
that part of Middleborough, called Titticut, which the Indians
then owned and occupied for many years afterwards, but this land
in Titticut was afterwards sold, at different times, under the au-
thority of the general court. We also find that the general
court, on the 28th of September, 1680, ordered that a small
island in Assawamscott Pond, commonly called Daniel’s Island,
is granted by the general court unto Major William Bradford.
And the court did, at the same time, condition that such other
lands as lieth at or on Assawamscott Neck, or places adjacent,
shall be, and belong to the proprietors of Middleborough, as their
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proper right, without molestation from any, excepting any lands
that doth appear to belong to any Indian or Indians. (See
printed edition of Old Colony Records, vol. 6, page 51.)

It further appears, from the proprietors’ records, that the pro-
prietors of Middleborough, at some timeafter the purchase, but
at what particular time is not ascertained, lotted out to the pro-
prietors of Middleborough the tract lying westerly of Pockshire
Pond. The earliest records of the proprietors of this tract,
which we have been able to find, is that of the resurvey and
putting up bounds, which was done in 1715 ; and a plan made
at the same time by Jacob Thompson, a skilful surveyor, and
by these records the said proprietors made no claim to this
Neck ; for in describing the lots abutting to this Neck, the re-
cords say, bounded by Betty Sassaman’s land. She was proba-
bly the daughter of John Sassaman, who was instructed in
English by the Indian apostle, John Eliot, and who was mur-
dered by three of King Philip’s men on the 29th of January,
1674, and put into said pond through a hole in the ice. It is
supposed, and so stated in history, that the murder was insti-
gated by Philip, believing that Sassaman, had revealed to the
English some of his designs. These men were afterwards tried
by a jury of twelve English jurors, with six indifferent, grave and
sage Indians, to be admitted with the jury to help consult, and
advise with, of and concerning the premises; and these Indians
fully concurred with the written verdict of guilty. This short
digression is introduced for the purpose of showing that Betty
Sassaman was probably a person of some distinction among her
race, and might have been a kind of sachem over the Indians
then inhabiting that Neck. The foregoing is all we have been
able to find in relation to the original title of this land; and
from this evidence we are convinced this Neck was an Indian
Reserve. The time of Betty Sassaman’s death is unknown ; but
as early as 1720, we find Jeremiah Anthony, and Hester, his
wife, Indians, sell a small lot on this Neck to Abigail Eelix, an
Indian woman. And in the course of two years from and after
that time, sell other lots on said Neck to'other Indians. From
these deeds it appears that Hester, the wife of Jeremiah,
claimed the Indian title to the whole Neck.

And the first legal sale of any part of this Neck to the whites
was made July 12th, 1732, the deed saying it was by the order
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of the general court. Since that time various other sales have
been made to white inhabitants. In the deeds it is expressed
to be done by the order of the general court, which we have
taken as evidence of the fact, that there were such orders ; and
the result is, that a great portion of the said Neck has been dis-
posed of, and the Indian title has been legally divested. Prom
the plan of this Neck, accompanying this Report, it will be seen
that lots, Nos. 1,2, 3,4, are admitted to be Indian lands, on
which are now three small houses occupied by Indians. The
lot of about twelve acres, called the Cowet lot, was never
legally sold. About half of this lot is covered with a growth of
very young wood, and the other half is now pasturage. This
lot was occupied by John Cowet, an Indian, and after his
death, some Indians, perhaps claiming to be heirs of John
Cowet, sold out their right about fifty years since, but without
any authority from the legislature. A great part of this Neck
is now legally owned by Job P. Nelson, Esq., of Middleborough,
and the heirs of Elnathan P. Hathaway, Esq., as we have been
informed. And they also claim the said lot called the Cowet
lot. The portion of this Neck owned by them has been for many
years enclosed by a fence running across the Neck, and occupied
as a pasturage, including both the wood land and cleared land.

This twelve acre lot is surrounded on one side by the pond,
and the other sides by land to which the said Nelson and others
have a good title. They claim this under the deeds of some
Indians, who are presumed to be heirs of said Cowet, which
sales were unauthorized by the legislature, and they claim also
by possession. And the title to this must depend on some
legal points hereafter alluded to in relation to another lot on
said Neck.

One other lot called the Barker lot, containing about thirty
acres, has never been sold by any deed whatever, although it has
been claimed and occupied about seventy years. It is called
the Barker lot, from the fact that Isaac Barker was the last Indian
who lived on this lot. About one-half of it is cultivated land, and
the other woodland; and during this time, it has been claimed
by Noah Clark, and his heirs. It appears from the probate
records of the county, administration was taken on the estate
of Isaac Barker, September Ist, 1778, by.said Clark ; inventory
returned, October 7th, 1778, in which land and dwelling-house
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was appraised at ,£63 15s; represented insolvent. List of
claims returned, September 24,1789, amounting to £5O 12s 8c?.
The second account, rendered 1791, in which said adminis-
trator charges himself with the sales of real estate, £3l ss. A
dividend was declared among the creditors. No deed can be
found conveying this lot under even the authority of the pro-
bate court, and there is no evidence of any sale by any legal
authority.

Perhaps we may here state some few general principles relat-
ing to title to land in this Commonwealth. By the discovery
of a certain part of North America, and the actual taking
by the English, the king became the original proprietor; and
all individual title to land is derived from the sovereign. This
country was inhabted by a race of men who merely subsisted by
fishing and hunting. And the Plymouth Colony, then under
the charter of the crown, claimed under the sovereign power a
right to purchase the Indian title to the laud, and denied that
the Indians had any right to sell lands to any one but the
sovereign, or by the authority of the sovereign power; and all
the purchases from the Indians legally made, were ordered or
confirmed by the general court of the Colony. This was a
settled policy, as appears from the records of those times, and
so strictly was this complied with, that in the year 1676, gov-
ernor Winslow said in a letter, that before Philip’s war, the
English did not possess one foot of land in the Colony, but
what was fairly obtained by honest purchase from the Indians;
therefore the Plymouth Colony, under their charter, acknowl-
edged the original right of the Indians to the soil, it being the
settled law that the Indians had no right to sell without the
authority of the government. It appears to us that no right
could be acquired to their land by occupancy; for a title
acquired by possession implies a grant; but the law prohibited
Indians from selling land, unless under the authority of the gen-
eral court, and there cannot be any presumption of a grant from
the Indians while under this disability. If we are correct in
this view of the law, it follows that this thirty acre lot belongs
now to the Indians.

We find, however, a case in 19 Pickering’s Reports, page 499,
Clark vs. Williams, to which we refer. It appears that this was
an action brought for an alleged trespass on this lot; and in the
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opinion of the court, given by the present learned Chief Justice
of our supreme court, reference is made to the colony law pro-
hibiting Indians to sell their land without the authority of gov-
ernment. We are at a loss to know how that point was before
the court, as we have examined the original files of the case,
and do not find that any evidence was produced at the trial to
show in any way that this Neck was an Indian reservation.
But it is probable at the hearing before the whole court, the
council relied upon the fact of Indian possession till within fifty
years. It will be seen by that opinion, however, that the court,
though it did not directly decide the point as to land actually
reserved for the Indians, but it went so far as to leave no
doubt that the court would decide that a possession of any
length of time, would not give a title to the possession of laud
reserved to the Indians.

The fact that the proprietors of Middleborough, in allotting
their lands purchased of the Indians, adjoining this lot, under
the authority of the general court, made no claim to this Neck,
and called it Betty’s Neck; and the order of the court of
1680, before stated, reserved to the Indians the lands that
appeared to belong to any Indian or Indians. These facts,
therefore, rebut the presumption that the Indian title is extin-
guished from all lands in Middleborough.

The Barker lot is now claimed by one of the heirs of the
said Noah Clark, who claims to own it in fee acquired by
adverse possession, and declines to make any proposition in
relation to the same. There is one, and may be more, of the
collateral heirs of Isaac Barker now living. If these heirs
enter upon this lot, a suit at law would probably follow, which
these Indians would not have the pecuniary ability to defend ;

and under these circumstances we refer the matter to the
Commonwealth, what, if any thing, should be done in rela-
tion to the lot, as well as the other lot called the Cowet lot.

We also examined lands in Carver which have been called
Indian lands. It appears this was a grant from the town of
Plymouth, from the following record: “July 19th, 1705, then
pursuent to the vote of the town of Plymouth at a meeting held
on the first day of February 170| there was laid out by us the
subscribers to Samuel Sonowet and Dorothy his wife, two hun-
dred acres of land and meadow at a place called Sampson’s
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Pond in the township of Plymouth, and bounded as follows,
viz.; on the North-east corner with a swamp wood tree marked
hy the Pond near the Weir at the mouth of the Pond, and from
thence the line to extend south-easterly by the meadow, and
where no meadow is, by the brook 160 pole to a pine tree
marked by the brook ; leaving 2 pole of upland along against
the meadows for convenience to fence it; and from said tree the
line to extend West 191 pole to a pine tree marked ; and then
the line to extend North 160 pole to a pine tree marked, Then
the line to extend East to a maple tree marked by the pond,
and then bounded by the pond to the bound first mentioned,
leaving a way through said land through gates or bars to the
Herring Weir for the convenience of the neighbors fetching fish,
And the bounds of the meadow then laid out for said Samuel
and Dorothy is as follows, It being a small piece of meadow or
swamp or swampy land at a place called Cook’s horse swamp;
it being near the aforesaid land; bounded on the North-east
corner with a pine tree marked, and from said tree the line to
extend southerly about 14 poles to a white oak tree tw’ marked,
and then the line to extend and bounded by the meadow or
swamp, Westerly 40* poles to a pine tree marked by a slopy
hill, and from said hill the line to extend North-east and by
East to a maple tree marked in a swamp, and so on the same
course to a spruce tree marked, and then bounded by the swamp
or meadow to the bound first mentioned, And the said Samuel
Sonowet and Dorothy his wife have a privilege in the pond and
brook for fishing and a privilege in the undivided land in said
town, while it lyeth undivided for themselves, or any of their
sons to make tar or turpentine and to hunt, or any other use ;

and in any undivided Cedar swamp to cut poles and get bark
to make them Houses from time to time while they lay common.

James Warren,
William Shurtleff,

Surveyors.

As this was given to these two Indians by the town of Ply-
mouth, there cannot be much doubt that the original Indian
title had been purchased, and that Samuel Sonowet and his

« Bv the Records there is some doubt whether this is 40 or 140.
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wife held this under the same title as a white person would a
similar grant, with one exception made by the then existing
law, which prohibited their alienation without the authority of
the legislature. This law was made to prevent any fraud being-
practiced on them through their ignorance. And the first sale
of a part of the first described lot was made October 9th, 1782,
by authority of the general court. Since that time several
other sales of other parts of the same have been made by -the
authority of the general court; and there now remain of the
first lot, about twenty acres, which is admitted to belong to the
descendants of the grantees on which one of the heirs now
resides. Yet in running the lines of the first lot, we find about
eight acres which is now claimed by the Hon. Jesse Murdock,
which as we believe belongs to this lot, which has never been
sold, and of right belongs to said descendants.

These eight acres are woodland, unenclosed and included in
lot adjoining said Murdock by running the lines by a wrong
course, as will appear by the plot of the same hereto annexed,
marked B. The small lot of swamp, from the best evidence we
could obtain, lies in a lot also claimed by said Murdock; but
the description is so indefinite that we were not able to locate
it with any reasonable certainty. Yet we have no doubt it lies
in that swamp claimed by said Murdock, and has been cut off
some twenty years since, and is now of very little value. We
called on Mr. Murdock and conversed with him on the subject,
with an intention of making a settlement of these claims, but
were unable to make any arrangements with him, as he con-
tended that the line of the first lot was right, and ifany swamp
was there belonging to the Indians, we must find where it was.

The value of the aforesaid eight acres is about one hundred
dollars, and as we could not make any settlement of the lines,
we report the above facts, so that if it is deemed of sufficient
importance, that such aid may be furnished the Indians as may
be thought proper by the government to enforce their rights to
their claim in Carver. We would further say, our attention
has been called to examine a lot of woodland lying on the
westerly side of Herring Pond, supposed by the Herring Pond
Indians to belong to them. Although we have been over the
ground twice, and made a thorough examination of records, we

2
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have not been able to obtain any reliable facts or records from
which we can arrive at any correct conclusion.

The purchase of land from the Indians, unless by the author-
ity of the government, was prohibited in the Plymouth Colony
by a law passed in 1643, and by the Massachusetts Colony by a
law passed 1683, and by an Act of the Province of Massachu-
setts by a law passed in 1701. And a law was enacted in 1840,
chapter 34, and another in 1856, chapter 245, giving certain
authority to the attorney-general and district-attorneys of the
Commonwealth in relation to Indian lands.

We therefore recommend that they should be directed, and if
necessary, with further power given them, to prosecute these
claims, unless the present white claimants pay such reasonable
sums as may be satisfactory to have their claims confirmed.

In reference to the land at Herring Pond before referred to,
we report the following facts:—

Ralph Jones, an Indian, by a deed dated April 12th, 1703,
recorded on Plymouth Record, book sth, page 31, “ in consid-
eration of a valuable parcel of land which is by deed secured
to me, mine heirs and assigns forever, by Timothy Bourne, and
likewise thirty shilings paid, sold Timothy Bourne a lot of land
described and bounded as follows: (See note at the end of this
report,) “ that parcel of laud that lyeth on the west side of
Herring Pond, commonly known by the name of Sandwich
Herring Pond, bounded on the south-east side by Pond Fish
Brook, and so running easterly to a pine tree marked, and so
to a deep hollow, and so to another pine tree marked near the
Pond side, and by thePond side to Peter's land

,
alias Natompam’s

land, and so running westerly by Peter’s land, and so runs
straight over a pond to a marked tree near said pond, and so
by the same line running over a hill to a marked tree standing
in a hollow, and so runs southerly to a marked pine tree by a
swamp, and so by John Gibbs’ land, and so running easterly
by said land to said pond fish brook, this land being in the
bounds of Plymouth.”

This description being like many of the Indian deeds, is very
indefinite. At the time the deed was made, it was, without
doubt, well known where the southerly line of Peter’s land was
but now, from lapse of time, and not finding any records since
the deed to give much evidence on this point, it remains uncer-
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tain. The question is, where is the northern boundary of the
grant to Bourne, or in other words, where is the southerly
boundary of Peter’s land ? Upon examination we find that a
line, claimed to be the line by Oapt. Abner Ellis, runs west
from a point by the river, over a pond called Island Pond.
After crossing Island Pond and going up the hill west of said
pond, we do not find a valley that will correspond to the one
named in the deed, and no ancient bound can be found on this
line. In the year 1800, Captain Ellis and the owners of the
land on the north of this line, (except the Indians) and the
owners on the west of the disputed land, run, and marked out
this line, but we do not find any evidence that the Indians were
properly represented at the time this line was run.

To the south of this line, and westerly of the pond, a portion
of this land was formerly cleared and improved. Now if the
line named in Bourne’s deed, running northerly by the pond
should stop at a point where the land was cleared, supposing
the cleared land was Peter’s land, and then run west, the line
would pass over a pond called Elbow Pond, which answers to
the description in said Bourne’s deed; and running on west
from Elbow Pond, it passes over a hill through a bottom or
hollow which might answer to the one named in said deed. It
will be seen by the plan accompanying this report, marked “C ”

in order to establish the most northerly line as claimed by Oapt.
Ellis, we must not only go north the whole length of Herring
Pond, but also go up the river eleven rods. The river is not
named in said deed.

The piece of land between said lines, claimed by Capt. Ellis,
and also by the Indians, contains about 175 acres, a part of
which is good wood and part of it cut off. The whole value of
the 175 acres we estimate at seven hundred dollars.

Capt. Ellis claims this lot to be a portion of the large tract
described in said deed of Jones to Bourne. The quantity of
land is not given in said deed; consequently we have not one
element in the description of a deed, tending to show the extent
of the land.

It appears that the part of the land next the pond was cleared
up and was occupied some sixty or seventy years since, and a
house was upon the land,or some building used for a dwelling;
yet no living witness has been found who can inform us whether
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this occupation was under Bourne, or by or under the Indians.
Capt. Ellis states he believes it was under Timothy Bourne,
but the Indians suppose it was by their ancestors, and also say
(if the occupation was under Bourne) that Bourne didnot own
by the deed so far northerly, and no papers or records whatever,
after a thorough search, have been found to give any light on
this point. There is much evidence to prove that those claiming
under said Bourne, have for the last fifty years run the line
where Capt. Ellis now claims it to be. It is, however, quite
strange that in the original deed it should say by the pond to
Peter’s land; and in fact go up the river running from Little
Herring Pond into Great Herring Pond a little over eleven rods,
and nothing said in the deed about the river; although if the
line claimed by Ellis should be extended easterly across the
river it would strike the north-easterly end of the pond, as will
be seen on plan marked C, dotted red line. Such is the evi-
dence obtained as to this lot, and it leaves the boundary in un-
certainty ; and although it is probable the most southerly line
is the one referred to in the deed, yet we have not been able to
find any evidence to make it certain after thorough search.
Yet it is possible, though not probable, there may be something
in existence, if it could be found, to make it certain.

Boston, January 11th, 1860.

SETH MILLER, Jk.
CHARLES MARSTON.

Note.—Mo deed can be found on record from Timothy Bourne to Ralph
Jones; and no land is known to have been conveyed by said Bourne to Jones.

Secretary’s Department, February 20th, 1860.

The foregoing is a true copy of the original.
OLIVER WARNER,

Secretary of the Commonwealth.


