
SENATE.... No. 2.

Executive Department Boston,
January 13,1864.

I have the honor herewith to communicate for the informa-
tion of the General Court the Report of the Commissioners
appointed under the Resolve of March 28th, 1863, being
chapter forty of the Resolves of that year, to examine and, if
possible, adjust various questions of the title of the Dartmouth
tribe of Indians to certain lands in Dartmouth and Westport.

JOHN A. ANDREW.

iainmoiuucnltl) of illossntliusctts.

To the Honorable the Senate :
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To His Excellency John A. Andrew, Governor, and the
Honorable Council.

The undersigned were appointed Commissioners under a Resolve
of the legislature of March 28th, 1863, “to examine and
ascertain the title of the Dartmouth trihe of Indians, to
certain lands claimed by them, situated in the towns of Dart-
mouth and Westport; and also as far as necessary the titles
and claims of any other persons to said lands,” and “ to com-
promise, adjust, and fully and finally to settle, justly and
equitably, and as the interests of the Commonwealth, the
petitioners and all other parties may require, all the matters,
claims and controversies, now existing, growing out of or in
connection with the possession of the aforesaid lands,” and
we respectfully submit the following

In entering upon the duties with which we were charged, we
gave notice in accordance with the requirements of the Resolve,
to all parties interested, of a hearing to be had at Westport, on
the twenty-third day of October last. Several of the oldest and
most intelligent Indians of the tribe were summoned to appear
as witnesses, and measures were taken to procure such docu-
mentary and other evidence as might aid us in determining the
question at issue. At the hearing, which occupied two days,
quite a large number of the Indian claimants were in attendance,

and also a part of the white occupants of the land in contro-
versy. Neither party was aided by counsel. We endeavored,

iHommomucaltl) of iUaosadjusctts.
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however, to make a thorough and impartial examination of the
facts bearing upon the case, and to preserve the rights of all
parties.

The Indians, who now constitute what is called the Dartmouth
tribe, are a remnant of the Wampauoags. The Wampanoag
tribe, at the time of the first settlement of the country, possessed
the territory included between Narragansett and Massachusetts
Bays, extending inland between Pawtucket and Charles Rivers.
The Dartmouth Indians claim that the Indian title to the land
in question has never been extinguished, and that it now belongs
to them as descendants and heirs of the original Wampauoags.
The testimony of living witnesses and the affidavits of those now
deceased are relied upon to prove that the Indian occupancy of
the laud was never disturbed until a period coming within the
recollection of persons now living. It appeared by two affidavits,
which were given in the year 18.39, by persons aged at that time
ninety-one years and eighty-eight, respectively, that a portion of
the lands in Dartmouth and Westport were at their earlies
recollection occupied exclusively by the Indians. These
affidavits relate more particularly to the lands in Dartmouth
lying along the shores of Slocum’s River. Upon both sides of
this river great numbers of Indians lived in their wigwams, and
improved their lauds as cornfields and hunting and fishing
grounds. There were also two Indian burial grounds upon the
lands which they occupied. The living witnesses testified to
this Indian occupancy, but at the time to which their testimony
related the wigwams were few, and the number of Indians had
become greatly diminished. The last Indian who dwelt in this
locality died about sixty years ago. There was also evidence
that within thirty or forty years, there was, to a limited extent,
an Indian possession of lands on the westerly side of West River,
in Westport. Since the periods above named the Indians have
been scattered through the towns of Dartmouth and Westport;
some of them have occupied real estate which they held by deed
in the same manner as their white neighbors, but none have
held any land under the original Indian title. For a long time,
perhaps thirty years, there has been a feeling among theIndians
that they were unjustly dispossessed of their lands, but during
this time it does not appear that in any instance the peaceable
possession of any white occupant has been disturbed, or that
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claim has been directly made to any particular parcel of
land.

This is the substance of the evidence in favor of the claimants.
The evidence in behalf of the white occupants is entirely

documentary, and is found in the Plymouth Colony Records.
Copies of such portions of these records as affect, or are claimed
by the parties to affect the case, are given below".

In the year 1643 it was enacted by the general court of the
Colony—-

“That if any person or persons do hereafter purchase, rent, or hire
any lands,. herbage, wood or timber, of any of the natives in any place
within this government without the consent and assent of the Court,
every such person or persons shall forfeit five pounds for every acre
which shall be so purchased, hired, rented and taken.”—Booh of Laws,
p. 41.

An Act was passed by the legislature of the Province, in the
year 1701, making void all deeds and conveyances whatsoever
obtained from any Indian or Indians, subsequent to the year
1688, without the license or approbation of the general court
of the Colony in which the lands were situated. Full effect is
given to this statute by a decision of the supreme court in
Brown and others vs. Inhabitants of Wenham. (10 Met. 495.)

On the 29th day of June, 1652, the general court passed the
following Act:—

“ This Court now grants and gives liberty unto the said purchasers and
old comers that, all or whosoever amongst them will, shall have liberty
to look out and make choice of such place or places as they can find
within this government or jurisdiction not granted already to any, pro-
vided they exceed not their former proportions, to accommodate them and
their heirs with all; and they have liberty granted them to purchase the
said land of the natives by the approbation of the Court; and so many
as shall be thus accommodated, to relinquish all their rights, interest and
title in the former specified places made choice of by them, and the rest

of the old comers and purchasers to take up their particular proportions
of land within the precincts of the three former specified places. All
which to be performed by all the purchasers and old comers within four-
teen months next ensuing this present Court.”—Book of Laws, p. 60.

In the mouth of November of the same year the following

deed was given to William Bradford and others. The terri-
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tory described in this deed subsequently became the township
of Dartmouth, and now comprises the towns of Dartmouth,
Fairhaven, Acushnet and nearly all of Westport, and the city
of New Bedford.

“Bradford, Governor. 1654. A deed appointed to be recorded.
New Plymouth, November, the 29th, 1652.

Know all men by these presents that I, Wesameqnen, and Wamsutta
my son, have sold unto Mr. William Bradford, Captain Standish, Thomas
Southworth, John Winslow, John Cooke and their associates, the pur-
chasers or old comers, all the tract or tracts of land lying three miles
eastward from a river called Cushenagg to a certain harbour called
Acoaksett to a flat rock on the westward side of the said harbour. And
whence the said harbour divideth itself into several branches the west-
ernmost arme to be the bound, and all the tract or tracts of land from
the said westernmost arme to the said river of Cushenagg three miles
eastward of the same, with all the profits and benefits within the said
tract, with all the rivers, creeks meadows, necks and islands that lye in
or before the same and from the sea upward, to go so high that the En-
glish may not be annoyed by the hunting of the Indians in any sort of
their cattle. And I Wesameqnen and Wamsutta do promise to remove
all the Indians within a year from the date hereof, that do live on the
said tract. And we the said Wesameqnen and Wamsutta have fully
bargained and sold unto the aforesaid Mr. William Bradford, Captain
Standish, Thomas Southworth, John Winslow and John Cook and the
rest of their associates, the purchasers or old comers to have and to hold
for them and their heirs and assigns forever. And in consideration
hereof we, the above mentioned, are to pay to the said Wesameqnen and
Wamsutta as followeth: thirty yards of cloth, eight moose skins, fifteen
axes, fifteen hoes, fifteen pair of breeches, eight blankets, two kettles, one
cloak, £2 in wampum, eight pair stockings, eight pair of shoes, one iron
pot and ten shillings or another commoditie. And in witness hereof we
have interchangeably .set our hands the day and year above written.

In the presence of John Winslow.
Jonathan Shaw. John Cooke.
Samuel Eddy.

his
Wamsutta MM”

mark.
2d Book of Deeds, page 109.

In the month of March next following, the grantees named
in the foregoing deed, met at Plymouth and assigned their
interest to thirty-four persons.
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“The names of those who by order of the purchasers met at Ply
mouth, the seventh day of March, 1652, who by joint consent and agree-
ment of the said purchasers, are to have their parts, shares, or propor-
tions, at the place or places commonly called and known by the names
of Acushena alias Acquessent, which entereth in at the western end of
Neckatay and to Coaksett alias Acoakus, and places adjacent, the bounds
of which tract fully to extend three miles to the. eastward of the most
easterly part of the river or bay, called Acusshna, aforesaid, and so along
the seaside to the river called Coaksett, lying on the west side of Point
Pritt and to the most westernmost side of any branch of the aforesaid
river, and to extend eight miles into the woods. The tract of land so
hounded as abovesaid which is purchased of the Indians, which were
the right proprietors thereof, as appears by a deed under their hands,
with all marshes, meadows, rivers, waters, woods, timbers and other
profits, privileges, emunities, commodities, and appurtenances, belonging
to the said tract or tracts, above expressed, or any part or parcel thereof,
to belong unto the parties whose names are underwritten, who all num-
ber thirty-four, whole parts or shares, and no more to them and their
heirs and assigns forever.

Mr. William Bradford, one whole part or share.
Captain Standish, one whole part or share.
Mr. John Alden, one whole part or share.
Mr. Collyer and Sarah Brewster, one whole part or share.
Mr. Howland and William Bassett, one whole part or share.
George Morton, one whole part or share.
Manasses Kempton, one whole share.
James Hunt, one whole share.
John Dunham, Senr., one whole share.
John Shaw, Senr., one whole share.
Fi •ancis Cooke, one whole share.
John Cook, one whole share.
Joshua Pratt, one whole share. «

George Soule, one whole share.
Constant Southworth, one whole share.
Thomas Southworth, one whole share.
Miss Jennings, one whole share.
Steven Tracye, one whole share.
John Faunce, one wdiole share.
Henry Sampson, one whole share.
Philip Delanoys, one whole share.
Miss Warren, one whole share.
Robert Bartlett, one whole share.
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William Palmer, one whole share.
Edward Dolye, one whole share.
Samuel Hickes, one whole share.
Peter Brown, one whole share.
Francis Sprague, one whole share.
Mores Simons, one whole share.
Samuel Eaton, one whole share.
Thomas Morton, one whole share.
Samuel Cutbert, one whole share.
Edward Holman, one whole share.
Edward Bumpass, one whole share.
In all thirty-four parts or shares.”—2d Book of Deeds, p. 107.

It seems that a short time after the date of this deed and
assignment, the purchasers commenced the settlement of their
land. In an Act of the general court, passed in the year
1658, “ concerning the settlement of New Plantations in an
orderly way,” Acushenett, the Indian name for a part of Dart-
mouth, is mentioned among the places “ already begun with an
inconsiderable number” of inhabitants.—Book of Laivs, p. 141.

By the following record, it appears that the lands described
in the deed from Wamsutta, were constituted a township in the
year 1664.

“1664, June. At this Court, all that tract of land commonly called
and known by the name of Acushena, Panagansett and Coaksett, is
allowed by the Court to be a township, and the inhabitants thereof have
liberty to make such orders as may conduce to their common good in
town concernments, and that the said town be henceforth called and
known by the name of Dartmouth.” —Ath Book Court Orders, p. 72.

In the 3d Book of Deeds, upon page 323, is the following
record:—

“AVhereas, according to an order of Court, held at Plymouth, bear-
ing date the third day of October, Anno Dom. 1664, wherein Philip,
Sagamore of Pokannocket, &c., was desired to appoint an agent or more
to set out and mark the bounds of Acushenah, Coaksett, and places
adjacent, the said Sachem sent John Lassamon, on the nineteenth dayof November, in the year aforesaid, to act in his behalf in the premises,
who hath set the bounds of the said tract or tracts, as followeth, viz.:At Acushenah, three miles to the east, according to the deed bearingdate November 29, 1652, from a black oak marked on four sides, run-
ning upward north into the woods eight miles, and downward south with
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so much of the Island Nakata as falls within the said line. At Akoak-
sett, from a white oak, marked on four sides, standing on the west side
of the head of the cove, ranging up into the woods north, six miles and
an half to a great pond, unto a white oak marked, standing upon the
west side of the pond near the south end of the bridge, and by reason
of the running of the pond, one mile on the east side upward to a black
oak, marked on four sides, standing near a maple tree on the side of the
said pond, about the middle of it, which pond is called Watuppa. The
upper bounds to run from tree to tree upon a straight line, and at the
head of the westernmost arme from the said white oak to the flat rock,
expressed in the deed abovesaid.
In witness that the said bounds so set out shall be the,true standing bounds

of the aforesaid lands, forever to appertain unto the own proper use and
behoof of the purchasers of the aforesaid Aoushena, Coaksett, and places
adjacent to them, and their heirs and assigns forever, the said Phillip,
the Sachem above named, hath hereunto set his hand and affixed his
seal the Bth day of June, Anno Dom. 1665.
Signed, sealed and delivered in the

presence of
John Lassamon, The mark P of Phillip,
The mark of A Papamok, Sachem and a [seal.]
Josiah Winslow,
Thomas Sotjthwoeth,
Nathaniel Mohtin.

Immediately following the above, is this record :
“Know all men by these presents, that I, Phillip, Sachem of Pokano-

kett, do acknowledge by these presents, that I have received of John
Cook, in the behalf of the purchasers of Acushena, Coaksett, and places
adjacent, the full sum of ten pounds as a gratuity for the setting of the

bounds of the said lands, and likewise that both my father and brother,
Alexander, Sachems, deceased, together with myself, have received all
dues and demands, any wr ay at any time due unto us, or any of us, for the

said lands. And I the said Phillip, Sachem, do therefore fully, freely and
absolutely, forever acquit and discharge the purchasers of the said lands,
they, their heirs, executors, administrators, and assigns, forever from
whatsoever might be received by me or any other on that account.

In witness hereof, I have hereunto set my hand, this Bth of June, 1665.

Witness, Thomas Hinckley. The mark of P. Phillip

Witness, John Lassamon. Showamsett.
Christopher Wadsworth.
The mark A of Ahoonamett.”
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The general court, by an order made in the year 1672,
“determined the bounds of the plantation, (Dartmouth,) to be
according to a deed given by Phillip, the Sachem, bounded on
the east, by a black oak, marked on four sides, concerning
which tree, all parties did agree, and from the said tree, by a
south line as run by Robert Hazard, down to the salt water,
and by the contrary line into the woods, extending eight miles
from the said tree, and at the westerly end, bounded by the
abovesaid deed.”—blh Book of Court Orders, 97.

Wesamequen (or Massassoit,) Sachem of the Wampanoags,
died in the winter of 1661-2.

Wamsutta (Alexander,) succeeded to the Sachemship, and
died in a few months.

Phillip succeeded Wamsutta, and was killed in 1676.

Upon this position of the evidence the Indians claimed,—

2. That there had never been any valid conveyance of the
Indian title. Ist. Because the deed of 1652 was not signed by
Wesamequen, the only person having any right to convey the land
described in the deed ; and 2d, because there had been no sale
of the land with the approbation of the general court, as
the law required.

1. The first point seemed to be established by the evidence.
The character of the occupancy which according to the affidavits
of the two aged persons, existed nearly a hundred years ago,
was such as to indicate an Indian possession for a long time
anterior to that period. There can hardly be a doubt that the
lands occupied by the Indians, according to these affidavits,
were so occupied continuously from the lime of the early
settlers.

1. That it was proved as fully as the nature of the case would
admit that the Indians had never relinquished their possession
of the land until about sixty years ago.
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2. The ground taken on the second point of the claimants
raises the question of title to all the lauds embraced within the
limits of the old town of Dartmouth, comprising at the present
time, as has been said, the towns of Dartmouth, Fairhaven,
Acushnet, nearly all of Westport, together with the city of New
Bedford. The lands to which the evidence on the part of the
claimants particularly related being a part of the territory
described in the deeds from Wamsutta and Phillip, the title to
them, it seems to us, so far as the Indian claims arc concerned,
must be the same as the title to all the other lands in Dart-
mouth and the lands in all the other places named. The
claimants must be entitled to the whole or none.

From some cause the deed of 1052 was not signed by
Wesamequen, who was then chief. It does not appear that
Wamsutta had any title to the laud, or any authority to convey.
That deed, therefore, would seem to have no validity. The
purchasers, however, acted under it as though it conveyed a
perfect title. They took, possession under it, and for several
years had no other muniment of title. But iu the year 1605
another conveyance was made, which would seem to vest a valid
title in the purchasers. Phillip was then sachem, and had full
right to convey. Under these circumstances he executed the
two instruments given above, which would probably be held to

effect such a conveyance as the law requires. It was unques-
tionably the intention of all parties concerned that those instru-
ments should effectuate a full and final extinguishment of the
Indian title.

The remaining objection, that the conveyance was not

approved by the general court, does not seem to be supported
by the facts. The general court, from the first to the last,

appears to have taken an interest iu this purchase, and to have

approved of the measures taken to perfect the title of the pui-

chasers. The deed of 1652 was taken under the authority of

the statute of that year permitting purchases of Indian lands to

bo made within fourteen months from its date. In the year

1664, the territory was constituted a township. The genera
court called upon Phillip, in the same year, to fix the bounda-
ries of the land in question, and responding to the request, the
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bounds were fixed and the instrument given above was executed
to confirm the title of the purchasers. In the year 1672, the
o-eneral court “ determined the hounds of the plantation to be
according to a deed given by Phillip.” These proceedings
would seem to constitute an expression of the approbation of
the general court to the purchase.

Complete satisfaction appears to have been made to the
Indians for the land purchased.

In the year 1652, Wamsutta, as is shown by his deed, was
fully paid and satisfied for his interest in the land.

According to the record, the purchasers took possession as
early as 1658. This was four years before the death of Wesa-
mequen, and must have been with his knowledge and consent.

In 1665, Phillip acknowledged that his father, brother, and
himself had received all that was due on account of the pur-
chase of these lands. It is evident, therefore, that payment was
made to the satisfaction of three succeeding sachems.

For nearly two hundred years the title of the white occupants
does not appear to have been once questioned. It is only within
a period comparatively recent that this adverse claim has been
set up ; and this claim may, we think, be traced to an errone-
ous conclusion from the fact of an Indian possession.

The territory was so extensive that a long time elapsed before
possession could be fully taken. In the year 1691, when the
land had become the property of fifty-six proprietors, a survey
and division gave eight hundred acres to each proprietor.
Possession of this large tract was gradually taken, and probably
the Indians were only excluded from such portions of it as the
proprietors actually occupied, so that their occupancy was not
entirely relinquished until about sixty years ago. Some of
the Indians still remember the possession of their ancestors.
To this recollection was gradually joined, no doubt, the belief
that the possession was founded on a right to the soil, and hence
arose, very naturally, the claims which the Dartmouth Indians
now put forth.

At the hearing, there was evidence that two other Indians
formerly lived in different localities on the westerly side of West
River in Westport. The evidence, however, was insufficient to
establish any Indian title. It did not appear that these Indians
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had or claimed to have any right or interest in the land they
occupied.

The duty assigned to us was “ to examine and ascertain the
title ” to the lands in question, and to “ settle, justly and equi-
tably,” all controversies concerning the title thereto.

We have ascertained as far as we are able the facts bearing
upon the question of title. The nature of the case is such that
we can effect no settlement or compromise. We accordingly
submit our Report, giving the result of our investigations.

GEO. A. KING.
A. L. RUSSELL.

January 12,1864.


