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House of Representatives, March 8,1865.

The Committee on the Judiciary, to whom was referred the
Petition of the Selectmen of the town of Amherst, for authority
to raise by direct tax, or the issue of bonds, fifty thousand dol-
lars for the Massachusetts Agricultural College, and other
Petitions in aid thereof, and Remonstrances against the same,
report the accompanying Bill.

Per order,

T. L. WAKEFIELD.

Commomuealtl) of illassadjusetts.



o [Mar.AGRICULTURAL COLLEGE.

In the Year One Thousand Eight Hundred and Sixty-
Five.

AN ACT
To authorize the Town of Amherst to raise Fifty Thou-

sand Dollars for the Agricultural College.

Be it enacted hy the Senate and House of Representa-
tives, in General Court assembled, and hy the authority of
the same, as follows:—

1 Sect. 1. The town of Amherst is hereby author-
-2 ized to raise, by issuing its bonds, or by loan or tax,
3 the sum of fifty thousand dollars, to be appropriated
4 and paid to the Massachusetts Agricultural College
5 out of the treasury of the town, and applied in the
G erection of suitable buildings upon the farm of said
7 college in said town; provided, that at a legal town
8 meeting, called for that purpose, two-thirds of the
9 voters present and voting thereon, shall vote to raise

10 said amount for said object,

1 Sect, 2. This act shall take effect upon its
2 passage.

dTommcmuicaltl) of iftassadjusctts.
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The undersigned, being unable to agree to the report of the
majority of the Committee on the Judiciary, upon the petition
of the selectmen of Amherst, by which a bill Is submitted to
the House, giving that town authority to raise the sum of
$50,000,—either by an issue of bonds or by direct taxation,
and donate the same to the Massachusetts Agricultural
College, beg to submit the following

REPORT:

The main facts of the case are these:—
By Act of Congress, July 2, 1862, 360,000 acres of public

lands were donated to the State of Massachusetts, as the form-,
dation for the establishment of one or more agricultural col-
leges,—the income to be devoted “ to the endowment, support,
and maintenance ” of such college,—the principal to bo kept
forever undiminished; except that a sum not exceeding ten
per cent, of the amount received from the proceeds of sales of
land or scrip, “ may be expended for the purchase of lands for
sites, or experimental farms, whenever authorized by the
respective legislatures of said States.”

It is also provided that “ No portion of said fund, nor the
interest thereon, shall be applied directly or indirectly, under
any pretence whatever, to the purchase, erection, or repair of
any building or buildings.”

By Acts of 1863, chapter 166, this [grant was accepted by
Massachusetts.

€ommom»ealtl) of ittassacljusctte.

MINORITY REPORT.
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By Acts of 1863, chapter 220, the trustees of the Massachusetts
Agricultural College were incorporated. By section 6 of that
Act, the trustees were directed to locate the college in some
suitable place, ancf “ purchase or obtain, by gift, grant, or other-
wise,” a tract of land not less than one hundred acres, “ as an
experimental farm or otherwise.” “ The location, plan of
organization, government, and course of study prescribed for
the college, shall be subject to the approval of the legislature.”
(Acts of 1864, chapter 223, section 2, substitutes “ governor and
council” for legislature.)

By section 7, one-tenth of all proceeds of the sale of land
scrip is appropriated towards the purchase of s&id site or farm,
“ provided, nevertheless, that the said college shall first secure,
by valid subscriptions or otherwise, the further sum of 175,000,
for the purpose of erecting suitable buildings thereon.”

Several towns eagerly sought to secure this location, and
public-spirited men in each proposed to raise the required
amount. The town of Amherst, in order to do the same, made
application to the legislature of 1864, for authority like that for
which they now ask. A bill was reported, granting such
authority, and after full and repeated discussions in the House,
was rejected.

By Acts of 1864 j chap. 223, an advance of $lO,OOO from the
treasury was authorized, to defray the necessary expenses of
establishing and maintaining the college,—the same to be
refunded to the State from the income first received from the
fund.

In the summer of 1864, the trustees determined to locate the
college at Amherst, and bought a tract of some four hundred
acres of land for the purpose,—the required sum of $75,000
having been satisfactorily secured to the college, by the bonds
of responsible individuals.

The object of the present application is, in-fact, to enable
‘the town to substitute its own bonds for $50,000, to be paid by
taxation hereafter, in place of $50,000 of that for which indi-
viduals are now bound.

It is alleged by the petitioners that the bonds of individuals
were given provisionally, or by way of guaranty only,—with
the understanding, and a written assurance or pledge, signed
by a great number of citizens, that the town would assume the
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payment of $50,000 of the amount, and that all the subscribers
thereto would use their utmost influence to procure the
authority for that purpose from the legislature.

But it will be observed that such an understanding and
pledge is directly in the face of the action of the legislature of
last year, refusing such authority; and therefore, neither
furnishes a strong ground of relief to the parties who assumed
to rely upon it, nor is it a reason’to urge upon this legislature
for reversing the decision of the previous legislature. We
would not hold ourselves bound conclusively by the action of
the legislature of last year. But the whole question was then
open ; and in view ofall the facts, it was determined that the
required funds should not be raised by taxation. The question
of location was presented to the public upon that state of legis-
lative action. Towns and individuals came forward with their
propositions. The town of Amherst was selected. We can
see no cause of complaint if all parties are left to abide by the
terms and conditions upon which the selection was made.

On the other hand, we do see, as we think, very serious
objections to the exercise of the power of taxation, in the man-
ner and for the purposes for which it is sought here. The
power to tax each other to the full extent of the will of the
majority, is not one of those inalienable and inherent natural
rights which we have secured by our free institutions. The
right of taxation results only from the necessities of organized
society. By the theory and practice of our government, it is
limited to the and modes established and authoi’izcd
by law. Municipal corporations can exercise the right only as
authorized by the legislature. The legislature, representing
the whole people, are themselves restricted by the constitution.

It is conceded that the town has no power to issue the bonds
or levy the tax proposed. Hence this application.

Has the legislature a right to do it, or to authorize the town
to do it ? And if it has the right, is it expedient ? Is it in
accordance with the spirit of our constitution and the
organization of our government ?

It will be seen .that Ihe state pays no part of the expense of
establishing or maintaining the college. The town of Amherst
has no control, and no voice in the control of the institution,
and no especial interest ifl it, or advantage from it, except that
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which is incident to its location within the limits of the town.
The proposition then is, to levy a tax, by the special authority
of the legislature, upon the property and polls of Amherst alone,
to establish a college for the common benefit of the whole
Commonwealth.

The authority of the general court is in chapter 1, section
4of the constitution, viz.; “To impose and levy proportional
and reasonable assessments, rates and taxes, upon all the inhabi-
tants of, and persons resident, and estates lying, within the said
Commonwealth.” This provision seems to us, in spirit at least,
to conflict with the proposed exercise of the taxing power.

Nor is the difficulty avoided by the fact that it is proposed
only to authorize the town to raise the tax, by its own vote.
By statute of 1785, chapter 75, towns were declared to be
bodies politic and'eorporate, and authorized to grant and vote
such sums of money as they shall judge necessary, for the
support of the ministry, schools, the poor and other necessary
charges arising within the same town.

This right has been somewhat enlarged from time to time,
but has always been limited to purposes of a mere municipal
character. The courts have often had occasion to determine
the extent of this right, and have always hold it to be their
duty to restrain towns from exceeding the just limits of muni-
cipal taxation. And this supervision has not only been approved
by the public judgment, but the legislature by Acts of 1847,
chapter 37, gave the supreme court authority to interpose to
prevent any city or town from raising by.taxatiou or pledge of
its credit, or from paying over from its treasury any moneys for
any other purposes than those for which it may have a legal
right and power so to do.

It is true that the legislature has given authority to towns,
in special cases, to raise money for other than municipal pur-
poses. Those arc exceptions to the general rule and principle,
and must each stand upon the especial considerations which at
the time weighed with the legislature to allow such departures
from the well-established customs of the Commonwealth. We
cannot undertake to defend those exceptions, much less to
allow them to make a rule for present or future action. The
question for us now and hero is;. Upon what ground of princi-
ple, consistent with the spirit of our constitution and laws,
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can we authorize and justify a tax upon the people and pro-
perty of the town of Amherst, for the establishment of this
State institution ?

The promotion of education is the one most prominently
urged. The constitution and the laws both favor that object.
True; but they also point out in what manner towns may
devote their moneys to that object. The duty and the right of
the town are commensurate. They are limited to the public
schools of the town. If it be said that the Agricultural Col-
lege is, in some sort, a public school of the town, inasmuch as
it is open to its citizens and readily accessible, the answer is,
that by just so far as the argument gains force by an appeal to
this analogy, by just so far it is brought to a test which is con-
clusive against it; for the 18th amendment of the constitu-
tion forbids the application of moneys, raised on that ground,
to any schools not under the order and superintendence of the
authorities of the town.

The applicants are thrown back, therefore, upon the ground
of the incidental advantages to the pecuniary and other inter-
ests of the town which arc expected to result from the location
of so important an institution in the place.

Is this a legitimate ground of taxation ? If so, is there any
limit, other than the mere will of the majority? We suspect
that just here is the real point of difference. The majority
want to gain the object. They see the advantages and only
the advantages. To them the case stands in this wise: “ A
common good to be gained. A majority desirous to attain it
at the common 'expense. Why not by tax ? The minority
are unreasonable,—blind to their own interests,—always stand-
ing in the way of public improvements and progress,—unwil-
ling to be taxed, unwilling to pay their fair proportion of
what seems to the majority to be so much for the common
good. They must be made to pay their share. The power
of taxation will do it. Shall not the majority rule ? ”

The majority should rule; but they should rule by estab-
lished laws, and not by their mere will. No majority, however
great, should be allowed to impose a tax not in accordance
with the constitution and laws ; not even though that majority
embrace every legal voter in the town. For the legal voters
are not all that have rights. > Their authority, even, is a dele*
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gated one, from the whole body of the people. The non-voters
are their equals before the law, in the matter of right; and one
tax-payer, though a non-voter, may object to and stay an ille-
gal exercise of the power of taxation. So, too, his rights are
equally to be regarded in the question of the propriety of
authorizing an unusual tax.

With this view of the case, we have not thought it necessary
to consider the number, nor the weight, nor the motives of the
remonstrants, as compared with the petitioners.

We are unable to find any ground of right or principle
which will justify the legislature or the town in laying the tax
desired. Nor can we see that the difficulty is remedied, or the
responsibility relieved by dividing the exercise of the power
between the two.

JOHN WELLS.
N. J. HOLDEN.

House of Representatives, Boston, March 8, 1865.


