
SENATE No. 155.

Executive Department Boston,
March 29, 1865.

To the Honorable the Senate:

It has become my most onerous and unwelcome duty, in the
exercise of functions imposed on me by the constitution, to
return to the Senate, where it originated, for its re-examination,
a Bill entitled “ In Relation to Jurors.”

The first section op the Bill provides that “ No person shall
be deemeddo be, within the meaning' of the provisions of the
sixth section of chapter one hundred and thirty-two of the
General Statutes, ‘ a person of good moral character, of sound
judgment, and free from all legal exceptions,’ who is at the
time engaged in any business or occupation made criminal by
the laws of the Commonwealth.”

Section 6 of chapter 132 of the General Statutes alluded to,
provides that “ the- selectmen of each town shall, once in
every year, prepare a list of such inhabitants of the town not
absolutely exempt, as they think well qualified to serve as
jurors, being persons of good moral character, of sound
judgment, and free from all legal exceptions.”

If the first section of the Bill before us becomes a law, its
effect will be as if the present legislature had enacted it in
these words, viz.: The selectmen of each town shall, once in
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every year, prepare a list of such inhabitants of the town not
absolutely exempt, as they think well qualified to serve as jurors,
being persons of good moral character, of sound judgment, and
free from all legal exceptions; but no person shall be deemed
to be of good moral character, of sound judgment, and free
from all legal exceptions, who is at the time engaged in any
business or occupation made criminal by the laws of this Com-
monwealth.

■ The language copied from the General Statutes, chapter 132,
section 6, is the precise language of the Revised Statutes chap-
ter 95, section 4 ; and it is enacted by the General Statutes,
chapter 192, section 9, that “ The provisions of the General
Statutes, so far as they are the same as those of existing laws,
shall be construed as a continuation of such laws, and not as
new enactments.” Now, in the charters, or Acts additional
thereto, of Roxbury, Newburyport, Springfield, Lawrence, Fall
River and Chelsea, cities created since the Revised and before
the General Statutes went into effect, and perhaps in other city
charters also, the provision is contained, (substantially the same
in each charter,) that “ the list of jurors shall be prepared by
the mayor and aldermen in the same manner as is required in
the ninety-fifth chapter of the Revised Statutes, to be done by the
selectmen within and for their respective towns.” The General
Statutes, chapter 132, section 21, directs that “ the list of
jurors in cities shall be prepared and posted therein, by the
mayor and aldermen, in like manner as required of select-
men.”

Thus the General Statutes reproduce the same provision, for
preparing and posting the jury lists by the selectmen of towns,
contained in the Revised Statutes, which is in effect, (according
to the rule just cited,) a continuation of the law of the Revised
Statutes, and not a new enactment. Now, applying the same
rule of construction to section 21 ofchapter 132 of the General
Statutes, is it not manifest that the preparation and posting of
jury lists in cities, “ by the mayor and aldermen, in like man-
ner as required of selectmen,” must be conducted in the
manner pointed out by section 6 of the same chapter, just as,
(pursuant to the language of their charters,) the same things
were before the General Statutes, to be done “in the same
manner as is required in the 95th chapter of the Revised Statutes
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to be done by the selectmen, within and for their respective
towns ” ? And therefore, would not the adoption of the first
section of the Bill before us make one law for toivns and leave
another law for cities, or at least for some of them ? It may
be said that the word “ towns ” may be construed to include
“ cities.” But that is only where there is nothing contained in
the provisions proposed or made concerning towns repugnant
to those already existing concerning cities. In such cases the
cities cannot be, by mere construction, comprehended within
the meaning of the word “ towns.” This question, it seems to
me, ought not to be left open. But, if by construction, this
Bill can be extended to other cities, I think it’very clear that
in view of the precise words used in the charter of the city of
Taunton, granted in 1864, its application cannot extend to that
city.

I desire also to call attention to the ambiguous character
of the phrase “ business or occupation made criminal,” used in
this Bill.

There are various kinds of “ business or occupation,” properly
so called, which, by reason of being unlawfully pursued, may
become criminal. For example—the business or occupation of
a taverner or inn-holder, or of a victualler, if one presumes
to carry it on without a license, obtained pursuant to chapter
88 of the General Statutes. So also the business or occupation
(authorized by Gen. Stat.,ch. 86, sec. 12, &c.,) of manufactur-
ing spirituous or intoxicating liquors, and of selling the same
in quantities not less than thirty gallons, to be exported, or to
be used in the arts, or for mechanical and chemical purposes
in this State—if one presumes to carry it on without a certifi-
cate of authority from the county commissioners obtained
pursuant to section 18 of the same chapter. But will the
phrase “ business or occupation ” be judicially held to include
the transactions of a person who makes gain by the frequent
repetition of separate acts, each of which is made criminal'by
law ? There is some color to the supposition that it may be
done, in the case of selling intoxicating liquors unlawfully,
because one who makes several such sales may be punished as
a “ common seller.” B*ut, so also, for several acts of barratry,
one may be punished as a “ common barrator,” and moreover,
for several acts of larceny, one may be punished as a “common
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and notorious thief.” The General Statutes, chapter 3, section
7 prescribes, among other rules of construction, this one,—
“ words and phrases shall be construed according to the com-
mon'and approved usage of the language,” &c. If repeated
acts of unlawfully selling spirituous liquors, by a licensed inn-
holder, by a grocer, by a druggist or apothecary, should not
be judicially construed, in the light of this rule, to change the
“ business or occupation ” of the party; but if it should be held
that, according to “ the common and approved usage of the
language,” the “ business or occupation ” of the party would
still be that inn-holder, grocer, or druggist, and not that
of a law-breaker, then this proposed section would not exclude
either of them from the. jury list. And then it would follow,
that a licensed inn-holder or victualler who took advantage of
his occupation, as such, to sell intoxicating liquors contrary to
law, might be placed in the jury box, while a person presum-
ing to be an inn-holder or common victualler, without being
licensed as such, though keeping a “total abstinence” house,
might be excluded.

Perhaps, however, this phrase may be so construed as to
comprehend any doings or transactions, having the character
and form of traffic or industry, not necessarily wicked, though
artificially made criminal. Such a construction would include
persons unlawfully selling intoxicating liquors. But if so, a
great many people heretofore regarded as of good moral char-
acter, and of sound judgment, must for the purposes of the
jury list be “ deemed ” otherwise. For example, in chapter
49 of the General Statutes, 11 of the inspection and sale of
provisions ,

and other merchandise ,” there is a long list of
transactions in the nature of traffic and industry, which, for
police purposes, are, under certain circumstances, made pun-
ishable by law. Among others, whoever puts or receives on
board a vessel or a wagon any smoked or pickled fish, for sale,
not properly inspected and branded; whoever sells fruit or
vegetables or nuts by other than dry measure ; whoever sells a
bale or bundle of hay in a place where there is an inspector,
without having the same inspected and weighed; whoever
exports out of the State hops not inspected and marked ; who-
ever within a place having an inspector buys or sells sole or belt
leather; whoever sells lime otherwise than in casks of a certain
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description ; whoever sells or buys any lumber or wood not
surveyed, numbered and marked as required by statute ; who-
ever sells milk in cans not sealed by wine measure ; whoever
sells coal not weighed by a sworn weigher; whoever sells any
merchandise by weights, measures, scales, or balances not
sealed; whoever fishes at unlawful seasons, is, by that chapter,
brought into collision with the laws. Those who do such
things are punishable as for misdemeanors. And the list may
be almost indefinitely extended. But are such men necessarily
unfit to be jurors ? Either of the two possible constructions of
the first section of the Bill before us seems inevitably to involve
consequences which I think not within‘the intention of the
legislature. And, if this section becomes a law, how are select-
men to find out what classes of persons it is the object of the
law to exclude ? And why should not the statute declare its
own object explicitly and not leave it to implication ?

But there is still another objection to the first section of this
Bill. It must be observed that it does not purport to enact a
new law, but to interpret an existing one. It proposes to give
an interpretation to the words “ good moral character, of sound
judgment and free from all legal exceptions,” (Gen. Stat., ch.
132, sect. 6.) And by so doing it seems to mo to confound
necessary legal distinctions. For example : For the category
of “ legal exceptions ” to candidates for the jury list, we must
look to the first three sections of chapter 132. And if a man
is not by the terms of the law within that category, mere con-
struction cannot put him there. It is a simple question of
fact; whether one is or is not in the class of those legally
excepted. The selectmen cannot alter the fact. So, too, the
candidate must be a man of sound judgment. That is a ques-
tion of opinion. The selectmen must judge fairly and hon-
estly. They must consider as to each candidate, whether he is,
or is not, a man of “ sound judgment” according to the
ordinary usage of our language. And in the same way, they
must consider whether or not he is a man “of good moral
character.” In the one view the selectmen must consider the
intellect, and in the other, the morality, of the candidate, as
they must also inquire whether or not he is in the class of
those legally exempted, i.e., excepted by special provisions of
law. They are not to confound intellect, morality and statu-
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tory direction all together. They are separate, in the nature
of things. The statute treats them as separate. And in con-
founding them, ourselves, we shall but mislead or confuse
others, while we cannot in fact alter distinctions and differ-
ences in themselves actual and intrinsic.

The second section op the Bill provides that “in all
criminal causes, the Commonwealth shall “ be entitled to the
same right of challenge now secured to the defendant by
chapter eighty-four of the Acts of the year eighteen hundred
and sixty-two.”

The right of challenge intended to be communieated by this
section to the Commonwealth means, practically, a power to be
conferred on each prosecuting officer for the time being. And,
in order to be understood, it requires the recital of the Act of
1862, the substantial part of which is its first section. It is as
follows :

“ In all cases of trial by jury, in addition to the chal-
lenges now provided for, either party in a civil cause and the
defendant in a criminal cause shall, before the trialcommences,
be entitled to challenge peremptorily two of the jurors from the
panel called to try the cause.” It is necessary, for the pur-
pose of understanding the result aimed at by this Bill, to begin
by inquiring what were the challenges to which the defendant
in a criminal cause was entitled before the law of 1862 was
adopted ; and what rights of challenge he acquired thereunder.
The challenges to which the accused is entitled according to
the ancient practice are denominated, challenges to the Array,
and challenges to the Polls. The challenge to the Array is an
objection to the whole list of jurors returned to the court,—for
some partiality or default in the manner in which it has been
arrayed

, as involving some illegality or unfairness in its compo-
sition. To this challenge, of course, all parties must be entitled.
■Challenges to the Polls are of two kinds, namely, challenges
for favor, i.e., for cause, and peremptory challenges. All parties
are of course, entitled to challenge for favor, that being an
exception taken to the individual juror, for partiality or other
legal incompetency to serve. In one word, either party,
whether the prosecutor or the accused, could always challenge
the array or challenge any individual juror for any just or legal
cause of objection. But the criminal law in capital cases, in
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tenderness to human life, allows to the prisoner a merely arbi-
trary and capricious species of challenge to a certain number
of jurors (in this Commonwealth twenty,) without showing any
cause at all,—which is called a peremptory challenge. The
statute of 1862 conceded a still other right of peremptory chal-
lenge to parties, the justification of’ which rests on the same
principle of which it is an enlarged application. In this the
law recognizes the possible existence of impressions or preju-
dices, or other causes, tending to invalidate the confidence of
the party in obtaining a fair trial at the hands of a given juror,
though not coming within the category of assignable causes, or
if assignable not capable of proof. But the law of England,
and of this Commonwealth has always refused the privilege of
peremptory challenges to the prosecutor. It was enacted by
the 33d Edward 1., St. 4, that “ the King shall challenge
no jurors without assigning a cause certain, to he tried and
approved by the court.'” And the Act of 6 George 4, chap. 50,
which is a revisal and codification of the various statutes con-
cerning juries in England, contains the same limitation of the
power of the crown.

The criminal laws arc intended to be for the just and equal
protection of all the members or subjects of civil society, and
for the defence of the peace and dignity of the civil state, alike
valuable to all citizens. And while it recognizes the possibility
of a state of feeling, real or imaginary, between a person
accused of crime and one summoned to try him as a juror, not
rising to the certainty, or to the substance, of a lawful cause of
objection, but still capable of prejudicing the ultimate rights of
the prisoner; yet it does not recognize the existencejof such
prejudice between the government and the citizen. After hav-
ing purged the jury list, having placed thereon only good, true
and lawful men, after having excluded again from the partic-
ular jury all those subject to specific objection, whether on
account of interest, consanguinity, pre-occupation of mind, or
other cause, the government does not assume that the good and
lawful men remaining on the panel can be capriciously preju-
diced against itself, and so liable to its own arbitrary or peremp-
tory challenge. Moreover, since the power to make such
challenges must be conferred upon some particular officer or
officers, if it is allowed to exist at all, the government does not
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assume, and it does not seem possible -to assume, that jurors
thus carefully selected are more likely to be the subjects of a
mere caprice than are the very officers to whom the power of
challenge might be committed. Indeed, the presumption, both
of reason and of the law, must always be that those whom the
law has carefully selected and chosen for any public duty will
perform it. Of course there is a certain margin of infirmity,
both of mind and of purpose—nay, of perverseness, indeed—to
be allowed for in all human institutions, and which, like friction
in mechanics, can never be wholly overcome. But the law
cannot assume or presuppose that such intellectual or moral
friction is any more likely to to be found in the jury box than
in the chair of the prosecuting attorney—nor that prosecuting
officers may rightly affect a superiority of patriotic integrity
over their peers whom the law has placed upon the jury. In
other words, whether we assume a high standard or a low
standard, in our estimate of jurors, there is no officer, accord-
ing to the theory of the common law or to any theory of- gov-
ernment among free nations, who may assume to look down
upon them. Not even the Queen, from the throne of that
empire on whose possessions the sun never sets, is permitted,
in England, a prerogative so humiliating, to the people, so
dangerous to liberty.

The section of this Bill, now under consideration, contem-
plates the introduction of this anomaly into the law of
Massachusetts. It proposes to impart to prosecuting officers
the power to challenge peremptorily two of the jurors, from
the panel called to try any criminal cause.

In order to estimate the extent and efficiency of this power,
if it shall once come into possession, I invoke your examina-
tion of the Bill in connection with our existing statutes. I, at
first, thought that the term “panel,” as it is used in the statute
of 1862, and which, by reference thereto, is made a part of the
law contemplated, would be deemed to apply to or describe the
array of the jurors summoned to attend any judicial term, and
from which a given jury might be selected. That word, in the
common law, denoted a small schedule of paper or parchment,
containing the names of jurors returned by the sheriff, or other
ministerial officer for the trial of issues in courts of common
law. The enrolment of names upon this schedule was called
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empanelling a jury. .The officer was also said to array the
names in the panel. Following that analogy, it was my first
impression, that the right or power “ to challenge peremptorily
two of the jurors from the panel called to try the cause,”
implied only the right to challenge two from the whole list of
jurors returned to serve at any given judicial term—or in other
words that the word panel would apply to the whole list of
names returned from which the trial jurors are selected in our
practice. The question has not been authoritatively determined
under the statute of 1862. I cannot learn that it has been
raised. But a little careful reflection, however, renders it
manifest that the term panel , in the Act of 1862, does not apply
to the whole schedule of jurors returned, or, (in technical
language,) to the array, but that it applies to the twelve men,
who,— after all the challenges have been exhausted to which
the party is entitled under former laws—are organized into
a petit, or trial jury, and who, in the language of the General
Statutes (chap. 132, sections 28 to 27 inclusive,) are said to
he thereby “ empanelled." Indeed, perhaps in our practice there
is nothing which strictly corresponds to the panel as arrayed in
England.

In this Commonwealth, venires are issued by the clerks of
the courts, delivered to the sheriff, and are by him transmitted
to the constable, in each of the towns and cities from which
jurors are required, and are then served by the constable on
the proper municipal officers. The jurors having been drawn
in any town, the constable summons them, and having endorsed
on the venire the fact of their having been drawn, makes
return of the venire to the clerk of the court. The respective
constables of the several cities and towns return tlieir respec-
tive venires. On the day when the jurors are summoned to
attend at any court, the clerk of the court is required to pre-
pare a “ list ” of their names in alphabetical order. The statute
in that connection uses the word “ list ” industriously. The
paper prepared by the clerk is denoted a list, and not a panel.
It is so called three times in section 28. The twelve men who
enter into the composition of a jury, after being sworn, and
constituted into a jury of trials, are said in every instance
where it is alluded to, to be “ empanelled as a jury.'’ And in
section 27, the trial jury, when complete, is unequivocally

2



[Mar.MESSAGE.

called “ the panel.” Therefore, the word “ panel,” in our
statute, does not denote the array

,
but it does mean the jury

of twelve men “ empanelled ” for trials. Indeed, if the word
was not used in that sense in the statute of 1862, then the
statute itself would be in practice substantially inoperative in
civil causes. Because, unless a party can make his two
pereprptory challenges after the trial jury is empanelled and
sworn, no one in practice can challenge at all. Certainly not
after the beginning of a term, and after the first cause is tried ;

since at civil terms, the jurors are sworn and empanelled once
for all at the beginning of a term, to try all causes between
party and party which may come before them ; and are not
empanelled anew for each trial. It is to be remembered that
the statute of 1862 gives its two peremptory challenges “.in
addition to the challenges ” already provided by law; that it
gives them to parties in civil causes, as well as to defendants in
criminal causes ; that it makes them applicable to the “panel”
which I have already shown means, in our statutes, the trial
jury empanelled from the “ list ” prepared by the clerk, and
not the array; and also that it limits the right of its exercise
in point of time, only by the provision that it shall be
exercised “ before the trial commences.”

Therefore it seems plain that when the jury “is called to
try the cause,”—which, at civil terms, may be either the “ first
jury,” or the “ second jury,” empanelled at the beginning of
the term ; or when either jury, in like manner, “ is called to
try the cause ” in a criminal case, having been specially
“ empanelled ” therefor—then the party may exercise this
new statute right of challenging off two of the jurors from the
panel as it will then be composed.

If the Act now proposed becomes a law, then, after the jury
is empanelled under the statute to try a party, even under a
capital indictment, when the life of the accused is the awful
stake involved in the controversy, the prosecuting officer may
use the power of a merely capricious and arbitrary challenge,
which will exclude two good and lawful men whom the law
and the prisoner have united to select, and who are, in the
eyes of reason and by the theory of our government, the peers
of the attorney-general himself.
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I confess, that I am able to perceive nothing in the history
ot Massachusetts, nothing in the character, conduct or ten-
dencies of her people which justify such an innovation. I
cannot believe that there is any danger from possible disagree-
ments of juries when they ought to agree, comparable with the
danger to public liberty and to the safeguards of personal
rights flowing with fatal certainty and celerity from the invasion
of well settled rules and principles of free government.

I am not unaware that the power of peremptory challenge
in favor of the prosecution in criminal causes, seems to derive
the influence of precedent from legislation in certain of the
States of the Union. So, too, there have been many other
departures from safe and consistent legislation, which Massa-
chusetts will never imitate. And especially I hope, that those
who may hereafter discuss the history of liberty will never be
obliged to pause over any of the pages of our legislation, and
endeavor to apologize or account for our want of fidelity to
prescriptive and fundamental ideas identified with the freedom
of the English race. It is the part of Massachusetts to establish
good precedents, and not to follow bad ones.

It is urged that this Bill originates in a philanthropic desire
to make more efficient certain statutes, and more surely to
punish certain artificial offences, not always satisfactorily
reached. The desire is to find additional means to exclude
from juries, in a certain narrow range of causes, persons
against whom no objection can be found on the score of judg-
ment, character or integrity, and therefore not liable to chal-
lenge for cause; but who may be suspected by district
attorneys on the score of theoretical opinion, to be indisposed
to cpnvict. Let me then contemplate the subject for a single
moment in its practical relations. Ist. Is there, in fact, any
exigency demanding this innovation, in order to secure the
enforcement of particular laws ? 2d. If any such exigency
exists, why should the unusual remedy proposed for the evils
of a single case be made to apply with indiscriminating univer-
sality to all other cases, and to affect and limit the rights ofall
men ? 3d. What is to hinder the application of this remedy,
intended by honest men to be fairly applied, from being capri-
ciously and unfairly used, so as, by merely arbitrary challenge,
to exclude citizens from the jury on account of their origin,
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extraction, political opinions or religious persuasion ? 4th. If
convictions are not satisfactorily obtained, after the trial of this
experiment, what is there to prevent its extension ? And why
should it not be extended, on the principles of this Bill, until
juries are organized, not for the purpose of trying the accused

,

but for the purpose of convicting them?

If this measure did not find advocates among good men it
would be far less dangerous. But the precedents which good
men set, bad men are sure to enlarge upon. Will it be urged
that in this country the danger is not in the direction of abridg-
ing personal rights ? The suggestion is a plausible one ; but I
think it is supported by neither philosophy nor experience.
The legislation of a Republic or a Democracy can be as
remorseless and as defiant of the rights of individuals and
minorities as are the decrees of monarchs,—their injustice
more dangerous and not less despotic. Indeed, Constitutions
and Bills ofRights have their origin in their recognized necessity
in order to guard the humble, the few and the unpopular
against destruction by the hasty legislation of impatient and
imperious majorities. What has been done within our own
recollection and experience may be repeated. We have seen
within our own day the legislation of Congress carried beyond
reasonable endurance under the influence ofpolitical panic and
for the benefit of particular interests. We have seen slavery
and politics strong enough in their combination to dictate laws,
not consistent either with statesmanship or humanity. And we
have seen the humble citizen standing secure behind the shield
of a free and independent jury—his sole defence against the
power of an arrogant and passionate majority.

With entire respect for the intelligence and integrity of other
minds, I must for myself hold fast to this institution conserva-
tive of Liberty, maintaining it in its fair and harmonious propor-
tions, as the product of ages, the fruit of wisdom and experience.
Yea, maintaining it without variation or shadow of turning,
even if I stand alone. If the right of fair trial by an independ-
ent jury for those accused of crime shall ever be lost or become
endangered in Massachusetts, I am not one of those who will
be responsible for the catastrophe.

JOHN A. ANDREW.


