
SENATE.... No. 183.

The Joint Special Committee to which was referred the Resolu-
tions of the States of New Hampshire and Vermont upon
the subject of the obstructions to the passage of fish in the
Connecticut, Merrimack, and Saco Rivers,

That they appointed Tuesday, the 14th day of March, 1865, to
hear the parties interested in the subject matter of the Resolu-
tions, and notified the governor of New Hampshire, the governor
of Vermont, the persons having the management of the several
manufacturing companies upon the Connecticut and Merrimack
Rivers, and the selectmen of the several towns, and mayors of
the several cities bordering on said rivers, of the time of meet-
ing. The hearing occupied .four days, to wit, the 14th, 16th,
17th, and 22d of March.

The subject matter submitted to the consideration of the
Committee is thus stated in the Resolutions of New Hamp-
shire:

In Senate,. April 6, 1865.

dEommonujcflltl) of ittcisscicljusctts-

REPORT:



2 [Apr.ON THE PASSAGE OF FISH.

State of New Hampshire.

In the year of our Lord One Thousand Eight Hundred and Sixty-Four.
Whereas, the rivers and lakes of this state were wont formerly to furnish

an inexhaustible supply of salmon, shad, and other migratory fish,
which have now entirely disappeared from our waters: And whereas,
there is nothing to prevent the return of such fish, but the want of
suitable fish-ways over the dams across the Connecticut, Merrimack,
Saco, and other rivers, and in such numbers as to conlribute very
largely to the supply of wholesome and agreeable food for the
inhabitants of this state, therefore—

Resolved, by the Senate and House of Representatives in General Court
convened: ■
That the attention of the states of Massachusetts, Connecticut, and

Maine, be invited to this subject; and that they be earnestly requested
to take early measures to cause such fish-ways to be constructed either
by requiring it to be done by the proprietors of the dams which cause
such obstructions, or by the exercise of-the right of eminent domain;
as due alike to the relations of comity between those states and our own,

the obligations of international law, and to the interest of those states
themselves.

Resolved,' That his excellency the governor be, and he is hereby
requested to transmit copies of these resolutions to life governors of the
several states above named, and also to the governor of the state of
Vermont, with a request that the same be laid before their respective
legislatures.

William E. Chandler,
Speaker of the House of Representatives. .

Charles H. Bell,
President of the Senate.

Approved July 16, 1864.
Joseph A. Gilmore, Governor.

The Resolutions of the State of Vermont are as follows:

State of Vermont.
JOINT RESOLUTIONS UPON THJt SUBJECT OF SEA-FISH.

Resolved, by the Senate and House of Representatives:
That his excellency the governor be, and is hereby authorized and

requested to cooperate with the governors of Massachusetts, Connecti-
cut, Maine, and New Hampshire, or with either or any of them, or with
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any committee, commissioners, or agents of said states, in such a
manner as he may deem proper to promote such measures as he may
judge expedient to overcome or remove any obstructions which pre-
vent salmon, shad, or other migratory sea-fish, from occupying the rivers
and lakes in this and the other said states, thereby furnishing as
formerly a supply of wholesome and agreeable food for the inhabitants
of this state.

Resolved, That his excellency the governor is hereby also requested
to transmit copies of these resolutions to the governors of the several
states above named.

A. B. Gardner,
Speaker of the House of Representatives.

Paul Dillingham,
President of the Senate.

In answer to the circular letter sent by the Committee to his
excellency, J, Gregory Smith, governor of the State of
Vermont, the following communication was received from
him, setting forth concisely the interest of the citizens of Ver-
mont in the question before the Committee—the importance of
the restoration of sea-fish to the Connecticut River—the reason
of their disappearance, and the reliance of the people of Ver-
mont, that such action will be taken by the legislature of this
State, as will restore to them the enjoyment of their rights.

State of Vermont.
Executive Chamber, St. Albans, )

March 11th, 1865. j
Hon. Tappan Wentworth:

Dear Sir,—Tour communication of the Bth inst., notifying me of the
meeting of your committee to consider the subject of the removal of
obstructions preventing sea-fish from occupying the rivers and lakes in
this State, is received.

I am unable to be personally present at the meeting of your com-
mittee, and therefore briefly communicate my views by letter.

It is well known that previous to the erection of the dam at Holyoke,
on the Connecticut River, there was a great abundance of salmon, shad
and other fish in that portion of the river adjoining this State, which
have since entirely disappeared,—.that the cause of their disappearance
is the obstructions which have been placed at different places on the
river by citizens of Massachusetts. The people of this State living near
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the Connecticut, are very much interested in the subject, and earnestly
desire that some action may be taken which will restore to them the
benefits heretofore enjoyed.

While they do not wish to deprive the citizens of other States of the
right to enjoy the privileges on the river, yet justice requires that that
right be exercised in such manner as not to destroy the prior rights of
our citizens.

I have no statistics upon the subject, but the above statements will
not be questioned by any one conversant with the facts.

In behalf of the citizens of this State, who feel aggrieved in the
premises, I trust that such action will be had by the legislature of your
State as will restore to them the enjoyments of their rights.

I am, sir, very respectfully,
Your obedient servant,

J. Gregory Smith,
Governor of Vermont.

The State of New Hampshire was represented by Judge
Bellows, who'addressed the Committee on behalf of that State,
explaining forcibly, but with much candor, the rights of the
people of that State in the fisheries of the Connecticut and
Merrimack Rivers; and while admitting that the great manu-
facturing interests located upon the rivers should receive all
due protection and support, he claimed that Massachusetts
should not disregard the interests of her neighbors, and that
State comity required that an effort should be made to restore
to both rivers the fish that were accustomed to pass up the same
before they were excluded by the present obstructions. It was
admitted that some of the dams in both rivers had been author-
ized by the State of New Hampshire, but it was stated that she
was now ready to unite in an effort to restore the fish; and the
importance of their restoration to the people of all the States
through which the rivers run was such that every reasonable
effort should be made to effect it.

John A. Boring, Esq., appeared for citizens of the Common-
wealth interested in the subject before the Committee, and sev-
eral witnesses were called by him, to show the amount of fish
which formerly passed up the Merrimack River, their import-
ance as an article of food and traffic to our own citizens, and the
entire practicability of their restoration to the rivers, notwith-
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standing the existing obstructions to their passage np to the
head waters of the streams.

It appeared from the testimony, that before any obstructions
were placed in the Merrimack River, immense quantities of
salmon, shad, alewives and eels were caught in the vicinity of
Patucket Falls, which were distributed through the country;
that one witness had seen one hundred wagons in a single day,
at the fishing ground, after fish for transportation, some of
them from a distance as far off as Keene, New Hampshire ;

and he had known thirty salmon taken in one day, and had
himself caught one thousand shad at a haul.

The selectmen of Chelmsford and Tyngsborough stated that
the fish in Merrimack River formerly furnished a large portion
of food for the inhabitants in that vicinity, and, in their judg-
ment, before the dams were constructed, their people derived
about one-third of their animal food from the Merrimack River.

Gentlemen acquainted with the shad and salmon fishery,
and who had enjoyed an opportunity of learning their habits,
testified that there was no difficulty in restocking the rivers
with shad and salmon, if fish-ways were constructed to allow
their passage over the falls and dams.

Upon the practicability of constructing fish-ways at the sev-
eral dams upon the rivers, there was no difference of opinion
among the witnesses. The testimony of Professor Agassiz, on
that point and upon the habits of fish, was so interesting
that we give it entire, as taken by a reporter.

“•He stated that he had paid great attention to the subject of fish,
which had been a prominent study of his life, and he was familiar with
their habits as far as they were known: To begin with the nature of
the fish, the great desideratum for their multiplication and growth was

that they should be placed in conditions genial to their nature. We had
seen fishes diminish in number and finally vanish from places where
they were at one time very common. The obstacles have been chiefly
manufacturing establishments which have thrown into the river delete-
rious substances, acids, dye-stuff's and all sorts of mixtures, but still
more by the building of sawr -mills. There is nothing so injurious to the
life of trout especially, and salmon, as the dust resulting from saw-

mills, which, when soaked with water, no longer floats at the surface,
but at every depth, and destroys the fish by its effects. They die very
fast from this cause, and can no longer multiply with success. To keep



[Apr.ON THE PASSAGE OF PISH.

the river clear of these obstacles is the first requirement for the suc-

cessful multiplication of fish. The act of reproduction in the trout and
salmon family requires such peculiar conditions that they will seek for
places where they are by nature compelled to resort in order to lay
their eggs.

“Observation shows it to be a fact that fishes, instead of laying their
eggs in places they generally haunt, at the time of propagation seek
other places where to perform that act, and then leave their eggs to
take care of themselves while they return to their natural haunts. In
consequence of this natural instinct, which no human power can con-
trol, these fishes will seek those places, even if. they are not as favor-
able to their condition as they may have been before. We still see
trout ascending turbid brooks where they were in the habit formerly of
laying their eggs. Much less precaution is required to restore fishes to
those places which they have abandoned if the mechanical obstacles to
their ascent are removed, or if a way is provided by which they may
overcome those obstacles. . Overcoming material impediments thrown in
their way is the principal means in order to secure the refilling of
rivers with fish.

“ Professor Agassiz supported his opinion by his observations in France.
The eastern part of France is traversed by brooks emptying into thfe
Ehine, which were in former times filled with trout, which were greatly
celebrated even in ancient times by Latin poets and others.. These
brooks became depopulated until hardly a trout could be found, and on
a visit of the Professor to a family in that neighborhood an apology was
made for the absence of the traditional trout from the dinner table.
The fish are as plenfy to-day as in ancient times, having been restored
to those waters, and manufactories there are as prosperous as ever.
The Professor remarked that he believed we could do as much as

Frenchmen have done by following their example. This result'has
been obtained by two humble individuals, of whom one was a fisherman.
There has never been any complaint on the part of the manufacturers,
and science has been benefited by the experiment.

“Professor Agassiz continued that in 1840 he began experiments in
artificial propagation of fish, and he believed he was the first person in
this century who had done it. He did it for the sake of study. He
raised them in his wash-basin in his bed-room, where he raised trout,
white-fish and a number of less valuable fish without taking much care.
The method pursued was detailed, and the speaker said that he raised
fish in one case from an egg that had been under the microscope thirty-
two days for examination, several hours each day, the longest time
being eight hours. The manner of constructing a trough was illus-
trated by placing books upon the table, and the statement made that
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fish in passing - over dams did not go in the main current, but at some
distance from the shore. They found places where the current was
least and the fewest obstructions were to be overcome. The cost of a
suitable trough sufficient for a fall of not more than ten or fifteen feet
would be, perhaps, $1,500. If the fish-way is so steep that the current
will be very difficult to overcome, cross-bars should be arranged on the
sides to check the speed of the water and to allow opportunity for the
fish running up the stream to rest themselves. By this means fish
might pass up the steepest falls. There is no difficulty in restoring fish
by these ways at a nominal cost. There was no need of public aid to
construct a fish-way ; individuals should construct them over their falls.
The speaker had seen these again and again. In 1859 he visited a
friend on the north-west coast of Ireland who' had such fish-ways as he
had described. The fall was about twenty feet high, and he stood there
half an hour and saw salmon rush up in such rapid succession that two
men with hand nets threw them out of the trough in great quantities,
some of them weighing twenty-five and thirty pounds. He had seen

salmon repeatedly resting in these ways and starting the moment they
were disturbed. The Professor said that fish-ways were formidable
only to those who knew nothing about them. The difficulties in ascend-
ing rivers can be easily overcome. There was no need of building
aqueducts, after the Roman fashion. Only a few hundred dollars for
building wooden steps were needed. They would not succeed until
built so cheaply that every freshet carries them away. They must be
made so that they would, if carried away, he like the loss of a net to a
fisherman, of no great loss to one who made fishing a profitable busi-
ness even if two or three were carried away in a year. Professor
Agassiz stated that the revenues derived from the fisheries in Europe
were enormous, and it was an important item in the matter of food for
the people. He gave some illustration by stating facts in regard to
practical experiments in France in relation to fish. In reply to
inquiries, the Professor stated that the passage of a river by steamboats
constituted no obstacle. The Rhine was constantly navigated by steam-
ers, but salmon were not less numerous than they were a century ago.
Eggs could be obtained from the provinces to stock rivers.”

As evidence corroborating that of Professor Agassiz upon
the practicability of passing fish over dams, and to show the
great profits to be derived from the salmon fishery, where care
has been taken to preserve it, the following translations from
“ Costes’ Voyages, &c.,” (page 259,) are given:—
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“ The manner of construction of the scales and ladders for salmon
depends upon the height of the fall and of the slope of the bank; but
be this as it may, the utility of these apparatus is generally recognized.
There are several of them in Scotland, among others at Deamton, near
Sterling-on-the-Teith, and at Blantyre-on-the-Clyde ; but it is universal
in Ireland, where the fish are taken in proportions immense according as
these apparatus are established, and render great service. Their price
is comparatively moderate, since some proprietors are able to recover
even the capital of their expenditures in a single year’s income from
the fishery thus created. We will cite as an example the following
fact: In Ireland, near Sligo, three small streams, the Arrow, the Col-
loones and the Colaney, unite at the same point and pour precipitously
into the sea from a height* of more than twenty feet. All communica-
tion between the sea and the stream being thus impossible for the fish,
these three streams are deprived of the precious salmon. One proprie-
tor, Mr. Cooper, of Mackrec Castle, took the notion of building near
this little Niagara a ladder for salmon, and his effort resulted beyond
his hopes. After the first year some salmon were seen to ascend the
ladder; the following year they counted as many as 400, and the third
year (1857) a lease-holder asked to rent the fishery of the salmon at
the annual rent of £5OO. To-day this income is already doubled in
value. Beyond this evidence of the utility of the ladders for salmon,
there results from these experiments another fact important to estab-
lish—it is: that despite the habitual tendency of the salmon to re-

ascend into the waters of its birth, it is not impossible to attract and
to plant (acclimatize, render inhabitants,) them in streams where
previously no fish of this kind has ever existed.

“ Such is to-day the legislation in force upon all the rivers of Scot-
land, save the Tweed. Thanks to these wise iheasures, and to the
enlightened concurrence of the proprietors, the labor on the fisheries
has not ceased to be a fruitful source of wealth to the country. We
can judge from the following statistics, furnished by the owners of the
fisheries on the Tay, one of the largest and most productive rivers of
Scotland. The absence of all combined (centralized) action, and the
almost infinite number of streams in Scotland, especially in the west,
prevents an exact valuation of the general produce of the fisheries.
Nevertheless it may be estimated that it rises to not less than 10,500,000
francs.

“ The figures exist only for a single river, the Tay, and these stop
with the year 1844 ; but they will suffice to give an idea of an industry
(a branch of labor,) almost unknown in France, and to show that,
despite frequent variations in the annual results of the fishery, yet no
decrease is perceptible for twenty years past. In fact the number of



1865.] SENATE—No. 183.

salmon caught from 1830 to 1844 in the Tay and in the Earn, one of
its tributaries, is:—

In 1830, about ....... 80,907
In 1836, 60,195
In 1840, “ 42,812
In 1842, “ 107,318
In 1844, “ 62,566

“We may set the number of salmon actually caught in the Tay
alone at 60,000 on the average.

“ The average weight of these fish being about ten pounds, and the
pound selling for on the average a shilling, it results that the fishery of
this single species yields to the thirty-four proprietors of the Tay a
gross annual profit of 750,000 francs, that is to say, much more than
all the fish of all the large rivers of France.”

The following statistics from Perley’s Report on the Sea and
River Fisheries of New Brunswick (1852) were furnished the
committee by Mr. P. W. Putnam, of Salem.

“In 1829, 999 barrels; duties, .....$1,998 00
1832, 2,104 barrels; duties, 4,208 00 *

1838, 3,790 “ “ 7,580 00
1843, 2,640 “ “ 5,280 00
1848,7,630 “ “ 16,189 00”

In addition to the above, there must have been several thousand
fresh, and perhaps more smoked salmon imported.

“In 1849, there were 1821 barrels of Salmon inspected in Boston,
imported from the British North American Colonies.”

The following is from Sabine’s Report on the Fisheries of the Amer-
ican Seas. (Senate Doc., 1853.)

“ Salmon exported'from Canada in 1848, 25 barrels.
“ “ “ Newfoundland, 1847, 4,917 tierces.
“ “ “ Labrador, 1831, 2,430 tierces.
“ “ “ Cape Breton, 1848, 295 barrels.
“ “ “ New Brunswick, 1848, 2,175 barrels.
“ “ “ Nova Scotia, 1850, 6,412 tierces, and 340 bbls.
“ imported from New Brunswick, 1848, 5,460 smoked fish, in

addition to the 2,175 barrels salted.
“In 1850, 32,000 fresh fish were imported from New Brunswick, no

cured salmon being imported from New Brunswick in 1850. •

2
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“ The 32,000 salmon mentioned above were taken at St. John, and
sold fresh at a contract price of one dollar per fish.

“These 32,000 fish were mostly brought to the United States.
“ The value of the 4,917 tierces of salmon taken at Newfoundland in

1847, was $48,910 in Newfoundland. The value of the 2,430 tierces
of salmon taken at Labrador in 1831 was $35,650 in Labrador.”

In Dr. Storer’s work on the Fishes of Massachusetts, (Mem. Am.
Acad. Arts and Sciences, 1856,) there is the following:

“About the year 1790, salmon were so abundant in the Merrimack
that nine specimens were taken by one person with a dip-net. At that
time the price of salmon was eight cents per pound. About the year
1825, from sixty to eighty salmon were brought into Boston market
every week from the Merrimack. The average weight of the Merri-
mack salmon was about ten pounds ; specimens are, however, stated to
have been taken in the river from twenty-two to forty pounds weight.

“The price of salmon in Boston market of late years has been from
twenty cents to two dollars per pound. One salmon is said to have sold
in Boston for fifty dollars.”

The attention of governments and individuals is now being
extensively directed to the cultivation and restoration of fish
for food in the British Islands, and on the continent of Europe,
and the importance of their fisheries in the British Provinces on
this continent, is attested by the care exhibited in their preser-
vation. The foregoing statistics give some idea of the value of
fish as an article of traffic to the inhabitants of New Bruns-
wick ; and the legislation of Canada gives evidence of the esti-
mation in which this branch of political economy is held in that
province, where the regulations upon the subject provide for the
construction of fish-ways over all dams and slides in any river,
for the time and the manner of taking fish, for quieting the
possessory titles of owners of fishrights, for punishing attempts
to divert the progress of fish from their accustomed channels,
and gives to men hired in the business of fishing a lien upon
the fish taken, preferable to any other creditor.

These and other similar regulations upon the subject of pre-
serving fish and bait are not confined to shad and salmon, but
embrace all the waters from the head of Lake Superior to the
ocean, and are kindred in character to the egrly legislation of
Massachusetts concerning pond and river fish. The appropria-
tion of the rivers and ponds to manufacturing purposes, the
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magnitude of the interest, and the success which has attended
that branch of industry, has withdrawn the public mind from
that solicitude for the preservation of fish which formerly
engaged so much attention here. It was thought perhaps that
the use of the water for mill purposes was incompatible with
the preservation of fish, and the lesser interest yielded to the
greater. The experience of the present day, however, proves
that provision for the passage of fish over dams and falls may
be made at trifling cost, and that the two interests may co-exist,
to the great convenience and advantage of the public, unless
there are other impediments than the existence of ordinary dams.

It appears from the testimony before the Committee, that
the passage of steamboats in the rivers does not disturb migra-
tory fish, and it may be assumed that shad and salmon are not
impeded by the navigation of either of the large rivers mentioned
in the Resolution.

Three other objections to any action by the legislature look-
ing to a restoration of fish in the rivers, were suggested for the
consideration of the Committee. 1 (

First. The existence of the obstructions in the rivers, and
the rights acquired by the owners thereof under the laws of the
Commonwealth to maintain the same in their present state.

Second. The effect of dyestuffs and other deleterious sub-
stances discharged into the rivers from the various manufacto-
ries located upon the same.

Third. The insufficiency of water for the use of the mills,
and the right of the owners to the exclusive use of the same.

The following reference to the legislation of the Common-
wealth concerning the water power at Lowell, Lawrence and
Holyoke, and to some decisions of the supreme court upon the
subject of fish-ways, &c., will show the respective rights of the
public and the owners of mills touching the question under
consideration. .

In 1792, the Proprietors of Locks and Canals on Merrimack
River were incorporated, for the purpose of rendering that
river passable by boats, rafts and masts, from the divisional
line of New Hampshire and Massachusetts to the tide waters
of said river. The third section of the Act authorized the
proprietors to construct and maintain all such canals, locks
and dams as should be necessary in order to permit the passage



[Apr.ON THE PASSAGE OP FISH.

of boats, rafts and masts in the river from the northerly line of
this State to tide waters; to take lands not exceeding twenty
feet in width on each side of such canals and locks, for towing
paths and other purposes, and the section contained this proviso,
viz.: “ Nothing herein contained shall be construed to authorize
the said proprietors to obstruct the main passage of said river
by erecting any dam or dams across the same.” The seventh
section of the Act authorized the proprietors to purchase and
hold in fee simple all such land and real estate as might be
necessary to carry into effect the purposes of the Act.

The proprietors were allowed four years to complete the
dams and locks, and to clear the passages of the river at Wick-
asick and Patucket Falls. By an Act passed January 22,1791,
the Proprietors were allowed three years from the last date,
“to complete the canals and locks by the great falls of
Patucket.”

The corporation created by the first mentioned Act con-
structed a canal with locks around Patucket Falls in Chelmsford,

«(now Lowell,) and made the improvements contemplated in
the Act at Wickasick. The improvement around the falls was
popularly known as the Patucket Canal, and it was used for
the purposes mentioned in the Act of incorporation.

Previous to 1822, the shares of the corporation were pur-
chased for a company of gentlemen who designed to use the
water power at Patucket Falls for the purpose of manufacturing,
and in 1822, Kirk Boott and his associates were made a corpo-
ration by the name of the Merrimack Manufacturing Company,
for the purpose of manufacturing and printing cotton goods, at
Chelmsford, in the county of Middlesex. The capital stock of
the corporation was not to exceed six hundred thousand dollars,
one hundred thousand of which might be expended in real
estate, exclusive of buildings and improvements. In 1828,
June 23, the Merrimack Manufacturing Company was author-
ized to increase its capital stock, by adding thereto the sum of
six hundred thousand dollars, or any smaller sum, and to pilr-
chase real estate not exceeding in value one-fourth of the
said six'hundred thousand dollars, exclusive of buildings and
improvements. This, Act, it will be perceived, gave to the
corporation a general power to purchase real estate, without
reference to the use to which it was to be appropriated.
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January 27, 1825, the legislature passed the following Act,
being chapter 47, of the Acts of 1824 : “Be it enacted, that
the Proprietors of the Locks and Canals on Merrimack River
be and they are hereby authorized to purchase, take and hold
all or any part of the real estate, with its appurtenances, water
power and mill privileges, which are now holden by the Merri-
mack Manufacturing Company, and also to purchase, take and
hold such other real estate in the towns of Chelmsford, Dracut
and Tew'ksbury, as they may think proper, not exceeding in
value one hundred thousand dollars, exclusive of improve-
ments ; and all such or other estates in their possession, with
the mill or water power which they have acquired, or may
hereafter acquire by enlarging their canal, to improve, sell or
lease, as"all other proprietors and owners of estates may law-
fully do: provided, however, that nothing contained in this
Act shall give to the proprietors of the said locks and canals on
Merrimack River, or the said Merrimack Manufacturing Com-
pany, any other rights, powers or privileges in and over the
said mill or water power, than they now have and possess, or
may acquii’e by purchase, as owners and proprietors thereof.”

By virtue of this Act, the Proprietors of the Locks and
Canals on Merrimack River became the owners of a large tract
of land on the south side of Merrimack River, and a smaller
tract on the north side, situate in the town of Dracut, which
was held, with the mill or water power created by the Patucket
Falls, and improved by an enlargement of their canal. Subse-
quent improvements for the more beneficial use of the water
power continued to be made, and the water power and most of
the land has been sold to various companies for manufacturing
purposes, a capital of fourteen million dollars has been incor-
porated and expended, around which a population of thirty-six
thousand persons has clustered.

The Act incorporating the locks and canals forbade the con-
struction of a dam across the river, but the Locks and Canals,
having secured the right of property on both sides of the river,'
proceeded to construct a dam across the same at the head of
Patucket Palls, under the authority of the general laws of the
Commonwealth concerning the support and regulation of mills.
For this construction the Locks and Canals paid damages for
flowing lands to the injured owners in accordance with the law
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above mentioned. Since the building of tins dam, it has been
once or twice increased in height by flash boards or otherwise,
the landholders receiving or recovering damages, but no dam-
ages have been paid to, or claimed by, the owners of fisheries
above the dam, which, until the erection of the dam at Law-
rence, always had a w Tay prepared for the passage of fish. The
Supreme Court of Massachusetts has declared the law in rela-
tion to river fisheries to be as follows:

“The common law right of fishery in unnavigable rivers in the
riparian owners, is subject immemorially to legislative control.” (Vinton
vs. Welsh, 9 Pick. 87.)

“Every owner of a water-mill or dam holds it under the condition
that a sufficient passage-way shall be allowed for the fish, and the limita-
tion being for the public benefit, is not extinguished by any neglect to
compel compliance.” (Stoughton vs. Baker, 4 Mass. 528.)

“And the right to build a dam for the use of a mill, with the franchise
of a several fishery below the dam, can be no objection to the right of
the public to have a convenient passage-way for fish to ascend above the
dam.” (Ibid.)

“The legislature has a right to appoint committees to locate and
describe the site and dimensions of passage-ways for fish through a mill-
dam, and may, by the same means, make alterations in a sluice for the
passage of fish, and order a part of the expenses of the alterations to be
paid by the owner of the dam.” (Ibid.)

“ The legislature has the right to regulate the taking of fish within
the State, and to oblige all citizens to conform to the regulations by
inflicting penalties for their violation.” (Burnham vs. Webster, 5
Mass. 266.)

In addition to the decisions of the court above cited, and
which will be found sustained by other decisions, (see 7
Cush. 99, 13 Gray, 248, 10 Mass. 212, and 5 Mass. 324,)
the 20th chapter of the Acts of 1819 in its first section pro-
vides that any person erecting or causing to be erected any mill-
dam or weir, or any stones, timber, boards, plank or gravel, Or
any other obstruction or incumbrance in or across the Merri-
mack River * * * so as to prevent or obstruct the free
passage of the salmon, shad, or alewives in their usual course
up and down said river, Ac., at the time of their passing up
to cast their spawn, and returning down of said fish and the
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young fry * * shall forfeit and pay for such offence a sum
not exceeding five hundred dollars nor less than one hundred
dollars.

The Essex Company, at Lawrence, was incorporated March
20, 1845, for the purpose of constructing a dam across Merri-
mack River, and one or more locks and canals in connection
with said dam * * * * and to create a water power to
sell or lease to other persons or corporations to use for manu-
facturing purposes. The fifth section of the charter compelled
the company to make and maintain, in the dam so built across
the river, suitable and reasonable fish-ways, to be kept open at
such seasons as are necessary and usual for the passage of fish.
The seventh section provided that the fish-ways in said dam
should be made to the satisfaction of the county commissioners
of Essex, and provision was made for a hearing by the commis-
sioners before the same was so accepted. On the 12th of Octo-
ber, 1847, the county commissioners of Essex County prescribed
by a writing under their hands that the company should erect
and maintain a wooden sluice-way or channel not less than
thirty feet wide and not less than fifty feet in length, rising in
an inclined plane from the rock which makes the bed of the
river near the southerly end of the dam at an inclination of not
more than one foot in four from the lower end of said sluice-
way to the upper end thereof, and the flow of which upper end
should be within two feet of the stone crest of the dam. The
prescription contained other specifications not necessary to be
reported.

It was in evidence that there was a hearing before the com-
missioners upon the question of the acceptance of one fish-way
which the company had constructed in obedience to said pre-
scription ; and it appeared that August 15, 1851, the county
commissioners certified that they visited and viewed the said
fish-way after its construction, and found it constructed in all
respects as they had prescribed.

The dam, which is about nine hundred feet long and twenty-
five feet high, was substantially finished in 1847, and after its
completion no fish passed into the river above it, the fish-way
being entirely useless. The fish-way at this point has been
three times carried away by freshets, and it is now gone, but
preparations have been made to replace it. The cost of the
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structure in ordinary times has been about two thousand dollars.
It is estimated to cost at the present time about three thousand
dollars.

In 1848, the Essex Company applied to the legislature to be
allowed to increase its capital stock by an addition of five
hundred thousand dollars. The owners of the fisheries between
the Patucket Falls and Lawrence opposed the application,
alleging that their property had been destroyed by the opera-
tions of the company, and that no further favors should be
granted to it unless it would agree to compensate the owners
of the fisheries for the loss of their property. The legislature
granted the prayer of the company, with a proviso that it should
be liable for all damages that should be occasioned to the
owners of fish rights above the dam by the stopping or impeding
the passage of the fish up and down the Merrimack River by
the said dam. This Act was accepted by the company, and
damages were paid to the owners of all fisheries between the
Patucket dam and Lawrence, who claimed to be injured by the
Essex Company’s dam. It may be remarked here that no
damages have ever been claimed by the owners of fisheries
above the Patucket dam for injuries occasioned by that or the
dam at Lawrence.

In 1851, the legislature by an Act (chapter 289,) required
the Essex Company to make and forever maintain, in and
around their dam in Lawrence, a suitable and sufficient fish-
way for the usual and unobstructed passage of fish during the
months of April, May, June, September and October in every
year, under a penalty of not less than one hundred nor more
than five hundred dollars for every day’s neglect. Under this
law the Essex Company was indicted in the county of Middle-
sex, and the case was submitted to the decision of the Supreme
Judicial Court Upon an agreed statement of facts. The court
decided upon the case presented that the Essex Company had
complied with the statutes of the Commonwealth, and it could
not be compelled to maintain a different fish-way from that
prescribed and accepted by the commissioners, it appearing that
the proviso in the Act of 1848 had been complied with at an
expense of about $26,000.

The Essex Company have disposed of a portion of their
water power. The capital invested in manufactures there
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exceeds $8,000,000, of which more than $6,000,000 is invested
in establishments producing dyed or printed goods, discharging
their waste water into the Merrimack River. The city of
Lawrence was incorporated as a town in 1847 with a valuation
of about $1,700,000. • It has at the present time a valuation
exceeding $11,000,000 and more than twenty thousand inhabi-
tants. From the testimony of James B. Francis, Esq., of
Lowell, who has been connected with the Locks and Canals
corporation on Merrimack River since 1834 and who has had
the charge of it since 1845, it appeared that the dam at Lowell
was constructed at the top of the falls and had, previous to the
erection of the dam at Lawrence, an open fish-way; that fish
were caught on the falls and below them till 1847; that the
water is substantially all used by the several manufacturing
companies to whom the mill privileges have been sold; that
flash boards, two feet in height to retain the water, were placed
upon the dam as early as May; that water was stored up for
use in the reservoirs in New Hampshire, consisting of the
Winnepisseogee and other lakes and bays, and retained in the
river during the night; that the quantity of water used is
greater than the natural run of the river at its lowest stage;
that from April to the end of June water could be used for a
fish-way but it would be at the expense Of the mills later in
the season, and that he did not think examples taken from
France would be safe guides because of the smallness of the
rivers there, for that country did not possess one: quarter so
much water power as the Merrimack River supplied. He
thought the mills required all the water running in the river
from May till August, but by a sufficient expenditure of money
all the difficulties might be overcome.

Charles S. Storrow, Esq., treasurer of the Essex Company
from its organization, stated that the dam at Lawrence was
closed in so as to stop the passage of fish in 1847, and finally
completed in 1848 ; that a canal had been made on the north
side of the river and the water power had been sold to compa-
nies who had erected mills covering the laud available for mills
on that side ; that the Essex Company contemplated making a
canal on the south side of the river so as to create water power
for sale and use in that locality; that the spring freshets
average at the Lawrence dam about six feet, and the water
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stands upon the dam from ten feet in extreme freshets to a few
inches in mid summer. Since the building of the Pacific Mills,
in which large quantities of dye-stuffs are used, the fish have
been mainly caught below all the mills' at Lawrence; before
that time they were caught up near the falls. The materials
thrown into the river from the print works, woollen and paper
mills were of value as manure. The structures erected upon
the north side would obstruct the fishing there. The water
falls with great violence over the dam, and the fish-way has
been carried away three times, it being so constructed as to
give way before any injury would arise to the dam. He
thought a fish-way might be made through the ledge of rocks
on the south side of the river which there extends down to the
toll-house at the bridge, and he should not object to building
the fish-way in any manner that was consistent with the
security of the dam.

A plan of a fish-way drawn in 1857 from estimates made at
that time was shown to the Committee; the structure to be of
stone, thl’ee hundred and twenty feet long with a rise of one
foot in fourteen, the estimated cost of which was from $25,000
to $27,000. Another plan made at the same time, to be com-
posed of sixty feet of masonry and one hundred feet of wood,
was testified to as costing a much less sum.

In 1792 the Proprietors of the Locks and Canals on Connect-
icut River, was incorporated for the purpose of improving the
navigation of the river. That corporation and others connected
with it constructed dams on the Connecticut at Hadley, and at
Montague in Massachusetts, at Bellows Palls, at Claremont, at
White River, two at Lyman and one at Northumberland. It
does not appear that the structures were expected to interfere
witli the fishing in Massachusetts, as no mention is made of the
fishing interest in the charter of the company or in the many
other Acts additional to the charter. But the Committee find
among the statutes, Acts passed subsequently to the charter,
regulating the fishing near the company’s canals. By the aid
of the locks and canals constructed after the date of this char-
ter the Connecticut River was made navigable, not only for
rafts and ordinary river craft, but steamboats ascended the
river as high up as Bath, and possibly beyond that town. As
the navigation was broken up in the lapse of time, and the
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canals and locks went into disuse, the dams were closed and
the water power created thereby became available for mill
purposes. This state of things to a considerable extent
deprived the fish of their usual spawning grounds, and would
necessarily diminish the number passing up the river below the
obstructions, and to some extent explains the decided decrease
of fish in the vicinity of Springfield previous to the erection of
the present dam at Holyoke.

In 1848 the legislature incorporated the Hadley Falls Com-
pany for the purpose of constructing and maintaining a dam
across Connecticut River, and one or more locks and canals in
connection with the said dam and to create a water power, Ac.
The charter makes no provision for a fish-way, but compels
the proprietors to pay the owners of the fish rights existing
above said dam, such damages as the county commissioners
in the counties where the rights existed should award, with an
appeal to a jury. Ife appeared before the Committee that these
damages had been paid to their claimants.

The first dam erected under that charter was carried away by
tlie water. The second is now standing, owned by the Holyoke
Company. It is built of wood and stone, 1,017 feet long, 30

high, cost $250,000, and lias a fall of water.of 26 feet.
Stewart Chase, Esq., the engineer at Holyoke, stated that

few fish were now caught at Holyoke or at Chicopee, four or
five miles below. He said that one cause of the decrease in
the number of fish caught in the vicinity of the dam was the
great use of gill-nets further down the river and near its
mouth. Another cause was supposed to be the great destruc-
tion of small fish on their way to the ocean by passing through
the canal at Enfield, and through the mill-race while the wheels
were in motion. Mr. Chase thought it was not practicable to
construct permanent fish-ways over the Holyoke dam, or any
other dam of so great a fall, and subject to so great rise of
water, without also constructing flood-gates to be used at times
when the water rises ; that he knew no reason why a fish-way
could not be made as available over one height as another, the
inclination, manner of construction, Ac., being adapted to the
height to be overcome, and quantity of water discharged. He
estimated the' cost of a fish-way constructed of materials of the
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same character as the Holyoke dam, at from 115,000 to $20,000.
If constructed of stone-work, similar to the masonry of the
Lawrence dam, the cost would be from $30,000 to $35,000.

The amount of capital employed at Holyoke is $3,500,000.
The Committee are of opinion that the Proprietors of Locks

and Canals on Merrimack River are obliged to keep open in
their dams at Patucket Falls, a suitable and convenient pas-
sage-way for fish to ascend the river above said dam, should
such passage-way be necessary or expedient. They are also of
opinion that the Essex Company are obliged by law to maintain
a fish-way thirty feet wide and fifty feet long, in their dam at
Lawrence, agreeably to the prescription of the commissioners
of Essex County made October 12th, A. D. 1847, and that it
is competent for the legislature, conforming to the location,
width, and the elevation of the upper end of the floor, pre-
scribed by said commissioners, to cause a fish-way to be con-structed in said dam, suitable and convenient for the passage
of shad and salmon over and above the same, at the expense of
the State, without making compensation to the Essex Company,
provided no more water is required to fill said fish-way than is
used in filling that prescribed by said commissioners.

The right of the Holyoke Company to maintain their dafc
in the Connecticut River stands on different grounds, and
the decision of the court in Commonwealth vs. The Essex
Company goes to show that the legislature may not construct a
passage-way for fish over the same without making compensa-
tion for the damage, if any, ensuing to the company by the
operation. But subject to the payment of such compensation,
the power of the legislature to provide such a structure cannot
be questioned.

But little testimony was introduced touching the effect of the
refuse matter discharged into the river bytthe printing, woollen
and paper manufactories. It will be recollected that the two
rivers in question carry a large volume of water, which runs
with continued velocity till it meets the ocean tide below the
location of any manufacturing companies in this State. The
tendency of such streams to deposit foreign matter, and to
work themselves pure, is well understood, and is not to be
supposed that the substances mentioned would affect, to any
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appreciable degree, the entire volume of water, or even half of it
for any considerable distance. The extent of this matter, as
an impediment, may be tested with sufficient accuracy by obser-
vation. The value of the materials, thus wasted in the rivers,
for manure, would to some extent repay the expense of their
preservation, and it would be competent for the legislature to
restrain all persons from discharging or throwing into the rivers
any substance injurious to the fish. Under any view in which
this objection may be considered, the Committee do not regard
it as having much weight against the proposed measure.

The suggestion that the mills at Lowell use substantially all
the water at Patucket Falls, and that a fish-way could not be
kept open without affecting the supply of water under the
present arrangement at a later period in the year, while it does
not affect the legal rights of the public in the question, calls for
a thorough examination into the expediency of any legisla-
tive action in the premises. The testimony upon this question
came from Mr. Francis, who has charge of the water at that
place, and whose knowledge of its volume and capacity gives
to his evidence great weight. The Committee do not, in this
examination come to any conclusion upon the fact stated,
because they propose a more specific inquiry touching all the
questions connected with the subject referred to them, than
was expedient to be made at the present season of the year and
only add that if the difficulty can, in the language of the wit-

ness, be surmounted by a “ sufficient expenditure of money,”
it will be the duty of the proprietors of the locks and canals to
make that expenditure, if the legislature should, in its discre-
tion, attempt the restoration of fish to the Merrimack River. If,
however, upon a careful examination in the months of May and
June, the' fact should correspond with the opinion of Mr.
Francis, its influence would have weight in determining the
future action of the legislature in the premises.

The Resolutions of the State of New Hampshire invoked the
action of Massachusetts, upon the ground of “ State comity,”
and the obligations of “ international law.” The legislation
of Massachusetts, creating the water-power at Lowell and
Lawrence, made careful provision for the maintenance and
protection of the fishing rights of the citizens of New Hampshire,
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in Merrimack River. But while the State has been mindful
of its duty in this regard, it must be conceded that an injury,
to some extent, has been inflicted upon the rights of New
Hampshire, by the mistaken determination of the Essex com-
missioners, in prescribing for the fish-way at Lawrence; and
the obligations of international law, as well as a proper regard
for the rights of others, call upon this State to rectify the error
committed by its agents, if it can be done without sacrificing
the greater interests which are depending upon the use of the
water for manufacturing purposes. It is proper to add that
New Hampshire has authorized the construction of three dams
in the Merrimack River, one of which has been partially
destroyed. There remains one at Manchester and one at
Hooksett, which are now used to create a water-power for
manufacturing purposes. These dams are located at the
head of Amoskeag, and Hooksett Palls, and are similar in their
dimensions to those built to promote the navigation of the
Merrimack River. There would be no difficulty in attaching
suitable fish-ways to them, if the State possesses the right to
prescribe them. These structures will offer no impediment to
the passage of fish. Dams are also placed upon the Winnipis-
siogee branch of the Merrimack, over which it will be essential
to make a passage for the fish. Of the height of these, and the
power of the State to make fish-ways over them, the Committee
are uninformed. The omission of a fish-way in the dam at
Holyoke, is easily explained by a reference to the state of the
Connecticut River at the time of its erection. Under the legis-
lation of 1792, and the laws passed in connection therewith,
two dams had been constructed in the river, within the limits
of Massachusetts, and contemporary legislation in New Hamp-
shire had authorized five or six within the territory of that
State. When these dams were first made, being used in con-
nection with canals and other facilities, they did not offer a
total obstruction to the passage of fish. But as navigation was
discontinued, and the dams appropriated for mill purposes
only, the canals were closed, and the fish came to be excluded
from the upper part of the river. The fisheries in New Hamp-
shire and Vermont, above Bellows Falls, were destroyed, and
those below that point were comparatively valueless. Consid-
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ering the fisheries above Hadley Falls, at the time of the passage
of the Act in 1848, as substantially confined to Massachusetts,
and but of little actual value, the charter gave the power to
the company to construct the dam without providing for the
passage of fish above it, and provided a compensation for the
fishing rights destroyed thereby. If the Committee, in the
limited hearing before them, have obtained the facts in regard
to Connecticut River, the just inference would seem to be that
New Hampshire and Massachusetts had tacitly allowed the
fisheries above Hadley Falls to be substantially destroyed, and
that no just cause of complaint can be imputed to Massachusetts
for the omission to provide a fish-way in the dam at Holyoke.
It should be stated, however, that while these remarks are
believed to be just, on the evidence before the Committee, so
far as respects New Hampshire and Massachusetts, it is possible
that Vermont may have ground for complaint, from the omission.
The Connecticut River, where it forms the boundary of Vermont,
lies wholly within the jurisdiction of New Hampshire, and it is
possible that Vermont* may be in no wise accountable for the
continuance of the dams, which, since the discontinuance of the
navigation alluded to, have obstructed the migration of shad
and salmon to the head waters of that river. There will be
time for a full inquiry into the facts bearing on this point,
before any definite action upon the subject of the Resolutions is
proposed.

she Committee are of opinion, upon all the facts disclosed at
the hearing, that the restoration of fish to the Merrimack and
Connecticut Rivers, notwithstanding the existing obstructions,
is practicable at a comparatively small expense, and that, con-
sidered as a local question, having in view the interests of Mas-
sachusetts' alone, it deserves the careful attention and inquiry
of the legislature. But taken in connection with the interests
and claims of New Hampshire and Vermont, the subject
demands an investigation, in order to ascertain the relativerights and duties of all the States interested therein, in orderthat the differences may be so adjusted as to preserve theimportant interests now connected with and dependent upon therivers, and to restore to them—if it be just, practicable, and
expedient so to do—that supply of which it is asserted has beenlost by the legislative action of Massachusetts.
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To ascertain the facts necessary to a proper understanding
of the question involved in the papers referred to the Committee,
they recommend the passage of the accompanying Resolutions.

TAPPAN WENTWORTH,
JOHN S. BLDRIDGE,
FREEMAN COBB,

Of the Senate.

Of the House.

EDWARD BANGS,
HENRY SHORTLE,
JOSEPH L. ANDREWS,
LEVI F. JONES,
BENADAM GALLUP,
HENRY BARTON,
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RESOLVES

Concerning the Obstructions to the passage of Fish in the
Connecticut and Merrimack Rivers.

Resolved , That his excellency the governor, by and with the
advice and consent of the council, is authorized to appoint two
commissioners, whose duty it shall be to cause observations to
be made during the months of May and June, of the height of
the water upon the crests of the dams at Lowell, Lawrence,
and Holyoke; the heights of the flash-boards upon said dams,
respectively; the right of the owners to maintain such flash-
boards, and if they are uniformly maintained thereon during
said months; also, to ascertain the extent and degree of the
discoloration of the water of said rivers below said dams, caused
by the discharge of dye-stuffs and other noxious matter therein
from the manufactories, and the effect of such matter upon the
water and the fish inhabiting the same; and further to make
inquiries and ascertain the best mode of constructing fish-ways
over said dams, the expense of the same, and such further facts
touchi«g fish-ways and their usefulness in aiding the passage of
fish over obstructions, as said commissioners may deem useful
or expedient.

Resolved, That said commissioners communicate with such
commissioners as may be appointed by the states of New

(Homamomcaltl) of iltassadjusctts.

In the Year One Thousand Eight Hundred and Sixty-Five.
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Hampshire and Vermont upon the subject embraced in these
resolutions ; ascertain the legislation which has taken place in
those states concerning the erection of dams in either of said
rivers, and the height of said dams respectively ; if fish-ways,
suitable for the passage of shad and salmon exist in said dams,
or any of them ; and if said states possess the right to maintain
or cause to be maintained, suitable fish-ways for the passage of
such fish up said rivers to their sources, or to any and what
extent.

Resolved, That said commissioners ascertain, so far as prac-
ticable, the supply of shad and salmon in said rivers previous
to any obstructions being placed therein; when such supply
began to fail, and the causes generally assigned for such fail-
ure, with such further information touching the value of the
fisheries and the habits of the fish as may be attainable.

Resolved, That said commissioners make a report of their
doings to the governor and council, on or before the first day
of December next.

Resolved, That the obligation of the Essex Company to
rebuild a fish-way in their dam on Merrimack River, in accord-
ance with their charter and the prescription of the county
commissioners of Essex county, be suspended until the first
day of July in the year one thousand eight hundred and
sixty-six.

Resolved, That his excellency the governor be requested to
transmit a copy of these resolutions to the governors of the
states, of New Hampshire and Vermont.


