
SENATE No. 195.

The Committee on the Judiciary, to whom was committed the
Order of the Senate to consider the expediency of so chang-
ing the law in relation to witnesses as to allow defendants in
criminal prosecutions to testify, if they desire, make the
following

The proposed change in the law of evidence has long
been discussed in England and America, and earnestly advo-
cated by some of the ablest jurists of both countries. The
principle of permitting a party in civil causes to testify in his
own behalf has already been adopted, and although of quite
recent application, is now firmly established in most of the
States where the common law prevails. This change in the
law of evidence in civil cases was made upon the ground that
it would promote the end of all judicial investigation, the
elucidation of the truth, to permit the persons who generally
have most information upon the question in controversy to
communicate that information to the tribunal by which the
question must be decided. There seems to be no good reason
for applying one rule of evidence in a case of private litigation
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between party and party, and another rule, in a case of public
litigation between the Commonwealth and the defendant. The
private litigation involves property merely, the public litigation
may involve property or, what is more precious, liberty, and
even life. If truth and justice are promoted by permitting the
party to the civil suit to testify in his own behalf where the
lesser interests of property are involved, why will not truth and
justice be promoted by permitting the party to a criminal prose-
cution so to testify ; and why is not the obligation to permit
him so to testify as much greater, as the interests of life and
liberty are greater than those of property ?

The hardship of denying the prisoner the privilege of giving
testimony is made apparent upon considering that a public
prosecution is generally a vindication by the government of
some person’s legal rights, and that person is usually the one
who makes the accusation and is most deeply interested in
establishing the charge of crime. Where is the justice of per-
mitting the accuser to be a witness, and of closing the mouth
of the acciised ? Could the defendant speak what could be
heard as evidence, he might explain every adverse circum-
stance, contradict and refute every adverse statement; he might
even prove his accuser to be the guilty one.

In cases of assault and battery, and kindred cases, there is
often a race of diligence between the parties-to the affray to be
the first to reach the magistrate and enter the complaint that
shall put his opponent into his power. Thus it is quite com-
patible with the law of criminal evidence that an innocent man
should be subjected to personal outrage, and then on the testi-
mony of the offender, suffer fine and imprisonment for lawful
acts of self-defence.

In cases of conspiracy, it often happens that all who could be
material witnesses against the charge are indicted together, and
so prevented from giving evidence. In this way, the story of
one interested witness may be allowed to convict two or more
persons who, if they could testify, would contradict the accuser
and clear themselves of the offence charged against them.
These cases of conspiracy are frequently cases of alleged fraud
for which a private action of tort would lie; but as the defend-
ants would be witnesses in such a proceeding, and could not be
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witnesses if indicted, an indictment, when it can be obtained, is
preferred as a means of compelling submission to the demand.

The main argument for the proposed change in the law is
very briefly and conclusively summed up in two proportions :
First. It must be for the advantage of the innocent. Second.
The worst it can do for the guilty, is to convict them of their
crimes. The great objection to this change is the same that
was brought against the proposition to permit parties in civil
cases to testify, the tendency it will have to increase perjury.
The answer, however, is clear. The innocent will not be
tempted to perjure themselves, because the truth is their
defence. Only the guilty will be so tempted. But, surely, no
one will contend that the innocent should be put to needless
risks of losing life, liberty and estate, by unjust punishment, in
order that the guilty may be delivered from temptation.

In the year 1859 a law was enacted in the State of Maine
which gave the privilege of testifying to persons prosecuted for
libel, nuisance, simple assault, assault and battery, or the vio-
lation of any municipal or police ordinance, and in the year
1864 this privilege was extended to all persons accused of crime.
The attorney-general of that State in his report for the past year
speaks favorably of the operation of this law, particularly in
two capital cases which he had tried, and of which he gives an
account. The adaption by Maine of this reform in the law of
criminal evidence is doubtless due, in large measure, to the
discussion it has received from Hon. John Appleton, the pres-
ent chief justice of the supreme court of that State. In reply
to a letter upon this subject written to Judge Appleton by a
member of the Committee, a communication was received from
him, which is appended to this Report. It contains an admira-
ble summary of the considerations in favor of the legislation
which the Comfnittee propose and report in the accompanying
Bill.

For the Committee,

DARWIN E. WARE.
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Bangor, February 22,1865.

My Dear Sir,—Your letter was duly received, but the pres-
sure of official engagements prevented my giving it immediate
attention.

The legislature of this State in 1859 passed an Act by which
any respondent in any criminal prosecution for “ libel, nuis-
ance, simple assault, assault and battery ” might, by offering
himself as a witness, be admitted to testify. In 1863 the law
as to admission was'further extended, and it was enacted that
“ in the trial of all indictments, complaints and other proceed-
ings against persons charged with the commission of crimes or
offences, the person so charged shall at his own request and not
otherwise, be deemed a competent witness; the credit to be
given to his testimony being left solely to the jury, under the
instructions of the court.” These changes in the law of evi-
dence are, as you will perceive, very recent, but so far as I can
judge, they are favorable to the ascertainment of the truth—-
the great end for which judicial proceedings are instituted.

The legislature of your State, as well as those of nearly all
the States in the Union, has recognized the necessity of receiv-
ing the testimony of interested witnesses and of the parties in
all civil proceedings, and this upon the most satisfactory and
conclusive reasoning. In England similar modifications of the
law have taken place, and it is not too much to say, that they
have received the sanction and approbation of her most able
and learned jurists, and that too with an unanimity of opinion
rarely before witnessed in any previous important alteration of
the law or of political institutions.

But if the parties are admitted to testify in civil proceedings,
and such admission is necessary for the purposes of justice, the
necessity and importance of their admission become the more
imperative as the interests involved increase. In civil proce-
dure, the result is an execution for one and against the other
party, as a consequence of which one becomes the debtor of the
other. The title to real or personal property is determined to
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(be in one or the other of the litigating parties. In criminal
proceedings, life, honor, liberty, property, may all be at stake.
If then, the testimony of the parties is needed in civil; much
more will it be needed in criminal procedure.

The question, it may be observed, is not whether a x-eluctant
and unwilling witness should be compelled, but whether a
respondent voluntarily offering himself as a witness should be
received to testify.

In criminal procedure, the party injured in person or pro-
perty is received as a witness against the person by whom the
injury is alleged to have been inflicted. In case of murder,
the dying declarations of the deceased are admitted. The law
presumes the accused innocent. The tidal proceeds with that
presumption. Yet during the trial, when the question of guilt
or innocence is to be determined, the party injured or alleging
he is injured is admitted to testify, while the respondent pre-
sumed innocent is denied a hearing. Audi alteram partem.
Hearing both sides of a controversy te so obvious a dictate of
impartial justice that one may well marvel that its wisdom and
propriety should ever have been called in question, much more
that it should have been denied.

Of whom inquire but of the parties ? They are the sources
from whom information may be most naturally and readily
obtained. The facts are within the knowledge of the respon-
dent. He knows whether or not lie was a party to the commis-
sion of the offence of which he is accused. Accuracy of origi-
nal perception, strength of subsequent recollection—qualities
especially desirable in a witness—will never be wanting. If
to these you add trustworthiness, you have the most essential
qualifications. But whether any witness will be trustworthy,
whether in any given case he will utter the truth, can only be
known after and not before the delivery of his testimony. If
it were deemed a prerequisite to admission, that a witness
should be truthful in the evidence about to be delivered, there
is not, there never will be, a witness of whom this can be predi-
cated with assured certainty in advance. This much can be
known in all cases. The respondent, like any, like all witnesses,
will speak the truth or not according to the number and pres-
sure of the motives acting upon him, and tending in a truthful
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as compared with those acting in a different and opposite direc-
tion.

The respondent is either innocent or guilty. If innocent, the
truth will best serve his turn. His testimony will then be true.
If the only testimony by which his innocence can be proved, is
excluded, misdecision is inevitable. If innocent, the exculpatory
facts may be known to him alone. If there be other testimony,
still the corroborative force of his own evidence may be required
to overcome the weight of adverse proofs. If innocent, it can
hardly happen that his testimony will not be desired for the
entire satisfaction of the jury.

It may be urged that the embarrassments of his position may
lead to confusion on the part of the innocent respondent, and
confusion to misstatements, and thus that misdecision may
follow. When this is the only or the principal evidence, mis-
decision would inevitably ensue without its admission. Its
reception affords the only chance for the escape of innocence.
But confusion is not the*usual accompaniment of innocence.
An innocent man would hardly decline stating the truth, when
it is his only hope, and instead thereof plunge into falsehood,
thus insuring or indangering his conviction. Further, it is at
the option of the respondent, whether he shall be a witness or
not, and it is for him to decide whether or not he will assume
the risks of testifying or hazard the dangers of silence.

The respondent, if guilty, may well hesitate before incurring
the perils inevitably consequent upon adverse cross-interroga-
tion. If volunteering to testify, he answer truly, justice will
be done. If falsily, his answer will be false in whole or in part.
But entire falsehood is hardly to be anticipated. It is the work
of labor and invention as well as of danger the danger the
greater the more entire the falsehood for it would be in
direct conflict with every existing fact. But truth is the
natural language of all. The witness from the necessity of his
situation deviates in part therefrom. There will be then an
admixture of truth and of falsehood— the relative proportions
of each dependent upon the respondent’s view of the emergencies
of his condition and of his sagacity in providing for them. The
truth to the extent uttered will receive coripboration from
other trustworthy sources, and will tend to conviction. The
falsehoods from their nature cannot be consistent with the
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truths of the case. Falsehood detected and disproved becomes
an article of circumstantial evidence of no slight probative force.
His truths and his falsehoods are alike perilous. He is pressed
by question upon question. He evades or is silent. Evasion
is suspicious. Silence is tantamount to confession. All this
may be disastrous to the criminal, but justice is done.

As the lawnow stands the confessions ofa prisoner are received.
But this is secondary evidence of inferior trustworthiness.
Confessions may be misunderstood when heard they may be
misrecollected from lapse of time or other cause— they may be
misstated from want of integrity on the part of the witness by
whom they are narrated. The party who alone can correct the
mistakes of original perception, the errors ofrecollection or the
falsehoods of design, is excluded, and this most dangerous and
unreliable evidence is heard without the possibility of correcting
it, when the means are readily attainable from the lips of the
party alleged to have made such confessions.

True, the jury may err as to the just degree of credit to be
given to this evidence. They have the same means in this as
in other cases to arrive at sound conclusions. The appearance
and manner of the witness the probability of his statements,
are all before them. The fear lest the exact degree of weight
should not be accorded to any particular species of testimony,
is no reason for its exclusion. If it were, all testimony might
be excluded, for it can never be known in advance that the
precise weight to which the statements of a witness are entitled
will be given to them. It is incident to all tribunals that they
may err in their conclusions as to the force and effect of
evidence. Falsehood may be credited. The truth may be dis-
believed. But as this cannot be foreknown, it affords no reason
for exclusion. There may be error after the hearing of a
witness, and with all the means of a correct judgment thus
afforded. But to exclude for presumed falsehood without
hearing, is to convict without proof.

But the danger is not of undue credence. Those who would
exclude a respondent from presumed untrustworthiness, (not-
withstanding the counter presumption of innocence,) will be
little likely to be too credulous in regard to testimony they are
unwilling to hear. Neither the position of the criminal nor his
surroundings are such as tp induce too implicit a reliance on



[Apr.CRIMINAL PROSECUTIONS.

his statements. The danger is, not that being false they will
be believed, but rather that being true, they may not be
credited.

I anticipate from the change proposed a greater certainty of
correct decision in criminal proceedings. The guilty will be
less likely to escape. The danger of the unjust conviction of
the innocent will be diminished.

JOHN APPLETON.

Hon. Mr. Ware, Senate of Massachusetts, Boston.

I am, with great consideration,
Yours, very truly,
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AN ACT

relating to Evidence in Criminal Prosecutions.

Be it enacted by the Senate and House of Representa-
tives, in General Court assembled, and by the authority of
the same, as follows :

1 In the trial of all criminal cases, whether the pro-
-2 ceeding be by indictment, complaint or otherwise, it
3 shall be the privilege of the defendant, upon his own
•1 request, but not otherwise, to be a competent witness.
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In the Year One Thousand Eight Hundred and Sixty-
Five.
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