
HOUSE No. 175.

House op Representatives, March 28,18G8.

The Committee on Roads and Bridges, to whom was referred
the petition of John P. Palmer and others, praying “ that
the county commissioners of the proper counties may be
authorized to lay out the Salem Turnpike and Chelsea
Bridge as a public highway,” afid also the petitions of citizens
of Salem, Lynn, Chelsea, South Danvers and Marblehead,
severally in aid of the same, together with the remonstrances
of citizens of Gloucester, Rockport and Saugus, severally
against laying out the said turnpike and bridge as a public
highway, have duly considered the same and submit the
following

The Salem Turnpike commences in the city of Charlestown
and extends thirteen miles, through Chelsea, North Chelsea,
Saugus and Lynn into Salem. Chelsea Bridge, three-quarters
of which is in Charlestown, crosses the Mystic River between
Charlestown and Chelsea, and is thirty-three hundred and
thirty feet in length.

The Corporation was established in 1802, two years before
the passage of the general Turnpike Act, in which the Com-
monwealth reserves the right to dissolve any turnpike corpora-
tion established subsequently to March, 1805.
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By the terms of its charter the .turnpike is perpetual, but
the right of taking tolls on the bridge was limited to seventy
years, which time the legislature of 1853, having required the
corporation to widen its draw, extended thirteen years.

The only way in which the object of the petitioners can
be accomplished without the consent of the corporation, is by
the exercise of the right of eminent domain by the Common-
wealth ; and the Committee are of the opinion that there is
not such an exigency as will justify the intervention of this
supreme power. The Committee are not aware of a single
case in which a turnpike has been laid out as a common high-
way without the consent of its proprietors.

Other facts, also, have had much weight with the Committee.
If the turnpike is laid out as a common highway, the full value
of the franchise must be paid to the proprietors. The city of
Salem appeared before the Committee by its mayor, and
objected most strongly to being assessed for any part of this
expense.

The city of Charlestown and the towns of North Chelsea and
Saugus not only are unwilling to pay any part of the cost
of the franchise, but also to mamtain that part of the turnpike
which lies within their respective limits. The counties of
Middlesex and Essex very properly object to the assessment of
any part of the expense upon them.

The maintenance of that part of the turnpike which crosses
the Saugus marshes is by far the most burdensome, and will
cost annually, under the most careful management, two thou-
sand dollars. The whole of this expense, in the opinion of the
Committee, must fall upon the town of Saugus, if the turnpike
is made free.

For these reasons, and for others which it is not considered
necessary here to state, the Committee recommend that the
said petitioners have leave to withdraw.

For the Committee,

J. R, BULLARD.
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House op Representatives, March 28, 1868.

The subscribers, a minority of the Committee on Roads and
Bridges, to whom was referred the petition of John P. Palmer
and others, ask leave to submit the accompanying Minority
Report.

There can be no reasonable doubt of the power of the legis-
lature to take the roads and bridges, and even the franchise of
the corporation, by the right of eminent domain, if required
by public necessity or public convenience. This is established
by the decisions of the highest courts of the country. (West
River Bridge Company vs. Dix, 6 Howard, 507. Boston Water
Power Company vs. Boston and Worcester Railroad Company,
23 Pickering’s Reports, 360. Central Bridge vs. Lowell, 4
Gray, 474.)

In the last case, Judge Bigelow says :
“ The corporation can

claim no special exemption or privilege for their franchise. It
is subject to the same sovereign right of eminent domain by
which the property and rights of all subjects and individuals
are liable to be taken and appropriated to a public use in the
manner provided in the constitution, whenever Ike legislature
shall deem that the public exigencies require it. This principle
is too well settled by the highest authority to be now open to
question.”

The legislature have never hesitated to take the franchises
of turnpikes and bridges, when needed, although this power
has rarely been exercised in the case of turnpikes, from the
fact that almost all the turppikes in the State became unprofit-
able and burdensome to their owners upon the introduction of

of iilossarijusctts.
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railroads, and they were glad to surrender their franchise
without compensation. The intervention of the legislature is
needed, because the county commissioners have no power to
proceed without the consent of the turnpike corporation. It is
also needed because the turnpike runs through three counties,
and the utility and expense of maintenance of the different
portions vary so widely, that one common tribunal is essential
to bring about any just apportionment of the burden. This
need has been felt before, and the legislature adopted a similar
measure in the case of the Iliugham and Quincy Turnpike,
which ran through two counties, and was laid out as a public
highway by chapter 177, Acts of 1812.

The constitutionality of this Act was sustained by the
supreme court, (Elingham & Co. vs. Norfolk, G Allen, 353,)
and Chief Justice Bigelow in that case alluded to the necessity
of the power to divide the burden so as to relieve the towns
having a large portion of expensive roads and bridges.

The road is as extensively used and as necessary as a public
highway as any other road in the Commonwealth.

It is only 15 miles long, and runs through the large cities of
Charlestown, Chelsea, Lynn and Salem, which have a popula-
tion of more than 80,000.

The cities and town in which it lies, Charlestown, Chelsea,
North Chelsea, Saugus, Lynn and Salem, paid in 1867 a Stale
tax of $275,450, which is one-twelfth of the whole State tax
paid outside of Boston. The petitions are from Salem, Lynn,
Swampscott, Marblehead and South Danvers, in Essex County,
which paid in 1867 86J per cent, of the tax of the whole
county.

The testimony shows that the road is used largely from
South Danvers, Lynn, Swampscott, Marblehead, North Chelsea
and Chelsea, and by hay teams, etc., from places as distant as
Ipswich. The travel is by the fishermen and farmers sending
produce to market, as well as pleasure.

The travel produced in the last ten years tolls to the amount
of $187,415.70.

It is testified that the travel from Chelsea over this road would
double if the bridge was made free.

The public opinion in the towns along the road is almost
unanimous in favor of making it free, varying of course in



1868.] 5-HOUSE—No. 175.

degree. Some witnesses are a little fearful that they may be
called upon to pay more than their share of the expense, but
the bill expressly provides for this.

There are two remonstrances. One from Gloucester, which
would derive no great benefit from the measure and would have
to pay very little. One from Saugus. The Saugus people have
two bridges into Boston, Malden Bridge and Chelsea Bridge.
It makes very little difference to them which they use, and one
being free of course they care little for the other.

Malden Bridge was laid out in 1859, and the expense put on
Charlestown, Malden, Melrose, South Reading, Reading, North
Reading and Stoneham, and the Malden and Melrose Railroad
Company.

Saugus has never paid a dollar for Malden Bridge. It ought
certainly to help pay for one of the two.

The cost of maintaining Chelsea Bridge for ten years has
been $39,657.07, an average of $6,965.71 per annum.

Of this, salaries, say .
.... *51,400 00

In 1867,
Rent of houses, ... ... 300 00
City taxes, . .

.
.

. . . 81 70
State tax, 259 49
United States internal revenue tax, .

. . 317 53

Total,
'

. . . $2,358 72

Leaving about $1,600 as the actual expense.
The turnpike cost for ten years, $49,049.72; per annum,

81,904.97.

Salaries, ($1,445,) say $1,400 00
In 1867,

United States tax, 63 15
City tax, 161 60
State tax, . .

. 619 00

' $2,143 75
Leaving about $2,800 as the actual expense.

* The testimony is $1,585.
*
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The above items of salaries, &c., $2,300+12,100$4,400,
are so much paid every year by the people for the privilege of
keeping up the corporation.

Estimate of Cost of taking Road and Bridge.
1.200 shares, taxed at sso,= ....$60,000 00
Deduct houses, &c., not taken, .... 18,000 00

$42,000 00
1.200 shares in Chelsea Bridge, owned by Malden

Bridge Co., taxed at 12,000 00

$54,000 00

If assessed on the valuation of the towns of Lynn, Marble-
head, Salem, Saugus, South Danvers, Swampscott, Charlestown,
Chelsea and North Chelsea, viz.: eighty millions of dollars,
it would amount to but six cents seven and one-half mills on
every hundred dollars.

The road was laid out as a turnpike in 1802, when the whole
population of Essex County was but 61,000, and people could
not afford to maintain it. Now they can afford to maintain it.

It is unjust that the men using this road should pay a special
tax, when they pay taxes to maintain the system of free high-
ways whether used by them or not.

We ask leave to submit the accompanying Bill.

ROGER H. LEAVITT.
JOHN C. BLASDEL.
T. J. FAY.
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la the Year One Thousand Eight Hundred and Sixty-
Eight.

AN ACT
Concerning the Salem Turnpike and Chelsea Bridge.

Be it enacted hy the Senate and House of Representa-
tives, in General Court assembled , and hy the authority of
the same, as follows :—

1 Sect. 1. The turnpike, way, bridges, draws and
2 piers belonging to the Salem Turnpike and Chelsea
3 Bridge Corporation, and lying in the cities of Salem,
4- Lynn, Chelsea and Charlestown, and the towns of
5 Saugus and North Chelsea, are hereby laid out as and
6 shall become a public highway on the
7 day of next.

1 Sect. 2. So much of said turnpike and way,
2 excluding the abutments, bridges, draws and piers, as
3 Ires in each of the said cities and towns shall, on and
4 after said day of next, bo
5 maintained by them respectively ; and said cities and
6 towns shall collect and receive from the Lynn and
7 Boston Railroad Company, such proportion of the

(tfommoraomltl) of Jila^adjusetts*
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8 expense of maintaining said turnpike and way as
9 shall be due from said company under the provisions

10 of this act.

1 Sect. 3. The supreme judicial court, or any justice
2 thereof, upon application of said Salem Turnpike and
3 Chelsea Bridge Corporation, or of the Lynn and
4 Boston Railroad Company, or of ten legal voters of
5 either of the counties of Essex, Middlesex or Suffolk,
6 shall appoint a board of commissioners, consisting of
7 one from each of the counties of Essex, Suffolk and
8 Middlesex ; and said commissioners, after having been
9 sworn to the faithful and impartial discharge of their

10 duties, shall, after due notice to all parties interested
11 and a hearing, determine and award the amount to
12 be paid to said Salem Turnpike and Chelsea Bridge
13 Corporation, as damages for the laying out of said
14 turnpike, way, bridges, draws and piers, and shall
15 determine what proportions of said amount shall be
16 paid by the counties of Essex and Suffolk respec-
-17 lively, and the city of Charlestown, in the county of
18 Middlesex, and by the respective cities and towns
19 thereof which are benefited by the provisions of the
20 first section of this act. Said commissioners shall
21 also determine and decree what cities and towns in
22 the counties of Essex, Middlesex and Suffolk are
23 benefited by the provisions of the first section
24 of this act, and in what proportions and manner
25 said cities and towns and said Lynn and Boston Rail-
-26 road Company shall defray the expenses of the main-
-27 tenance and repairs of said abutments, bridges, draws
28 and piers, and all other expenses properly incurred
29 under the provisions of this act not otherwise pro-

SALEM TURNPIKE & CEELSEA BRIDGE. [Mar.
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30 vided for therein. Said commissioners shall also
31 determine and decree what proportion of the expense
32 of the maintenance of the said turnpike and way,
33 excluding said abutments, bridges, draws and piers,
31 shall be defrayed by the said Lynn and Boston Rail-
-35 road Company ; and their determination and decree,
36 or that of the major of them, shall be made in writing
37 and reported to the secretary of the Commonwealth,
38 the chairman of the boards of county commissioners
39 for the counties of Essex and Middlesex, the mayor
40 and aldermen and the selectmen of each of the cities
41 and towns which shall be decreed to pay as aforesaid,
42 and the clerks of each of said corporations, and shall
43 be binding upon said counties, cities and towns and
44 corporations, unless said Salem Turnpike and Chelsea
45 Bridge Corporation shall appeal to a jury from the
46 award of said commissioners ; and if said corporation
47 shall not appeal to a jury within sixty days after
48 receiving the award of said commissioners as afore-
-49 said, then the award and decree of said commissioners
50 shall be absolutely binding upon all the parties
51 interested. The just fees and expenses of said com-
-52 missioners shall be paid by such of the parties inter-
-53 ested as the said commissioners shall decree.

1 Sect. 4. Said Salem Turnpike and Chelsea Bridge
2 Corporation may appeal to a jury from the award of
3 said commissioners in the same manner, except that
4 the time within which an appeal may be entered shall
5 be limited to sixty days as aforesaid, and subject to
6 the same liability in regard to costs as is provided by
7 law in the case of laying out highways, except that
8 the application for such jury shall be made to and

a
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9 acted upon by the commissioners of the county of
10 Essex, and said jury may award a different sum as
11 damages to said corporation, and all damages and
12 costs awarded and incurred under this section shall be
13 paid by said counties, cities and towns in the propor-
-14 tions specified by said board of commissioners
15 appointed under the provisions of the third section of
16 this act.

1 Sect. 5. If no commissioners shall be appointed
2 under the provisions of the third section of this act,
3 the commissioners of the counties of Essex and
4 Middlesex, jointly, may exercise all the powers con-

-5 ferred on the special commissioners by this act.

1 Sect. 6. On and after said day of
2 next, the care and superintendence of said abutments,
3 bridges, draws and piers shall devolve upon the mayors
4 and aldermen and selectmen of the respective cities
5 and towns in which the same shall lie, and they shall
6 collect and receive from the parties liable therefor
7 their respective shares of the expense of maintaining
8 the same.

1 Sect. 6. Liability for defects in said abutments,
2 bridges, draws and piers shall exist on the part of the
3 cities and towns wherein they respectively lie, in like
4 manner as in case of defects in town ways; and the
5 damages and costs which may be recovered on account
6 of such defects, shall be paid by such cities and towns
7 as said commissioners shall decree, and by said rail-
-8 road company, in the same manner and in the same
9 proportions as they shall severally be required to con-

-10 tribute for the repairs and maintenance thereof.


