
HOUSE.. No. 349.

House of Representatives, May 19,1868

Report Of The Committee on Probate and Chancery. ', to whom was referred
the Order relating to abolishing the offices of Judges, Regis-
ters and Assistant-Registers of Probate and Insolvency, and
restoring the constitutional offices of Judges and Registers
of Probate, beg leave to submit the following

The subject referred to the Committee is both novel and
important. Wo do not intend to be understood that our system
of probate administration has not, from time to time, in years
past, received the attention of the legislature, and that the
anomalous features which pertain to it have not presented
themselves to the notice of those who have felt an interest in
the proper administration of this branch of the law ; but the
precise form of the present inquiry is now, for the first time,
presented for legislative action.

The Committee are well aware of the common feeling of
regard which exists in the community for the present mode of
administration of the probate law. Nor is it surprising that it
should have a strong hold upon the popular favor. It costs
■nothing to the suitor. The tribunal is established, paid and
furnished at the public expense; its forms are simple; its
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terms are frequent; its officers, the neighbors of the parties,
courteous and obliging, and, in many cases, acquainted with
the facts to be passed upon; the blanks and stationery are
freely provided, and the officers are ready to lend a helping
hand to a party, or his unprofessional counsel, to aid him in
the presentation of his case. It is not to be wondered at that
the public should be inclined to prefer such a mode of legal
procedure to a system where services are to be paid for by
those for whose benefit they are performed.

Indeed, to such an extent has this system of economical legal
administration impressed itself upon the public mind, that
advocates have been found for a still further modification of
our system, so as to render it similar to that of a neighboring
State, where every considerable village is a probate district, and
where the people in number bear somewhat the same proportion
to the judges as do the pawns to the titular dignitaries of the
chess-board.

But when it is considered that what is cheap to the parties
may be dear to the Commonwealth, and when we reflect that
what may appear to be so agreeable to the public, may, at the
same time, be an expensive and hazardous privilege, it is well
to refer to the existing state of things, and see if the same sys-
tem of improvement which has been applied to our other tribu-
nals may not be extended to our probate courts.

It will be conceded that in providing for the transacting of
business in our legal tribunals, whether of common law or pro-
bate jurisdiction, a proper regard for the principles of just
legislation should lead us to furnish the same facilities to all
portions of the Commonwealth. The people pay equally, and
they have a right to an equality of benefits. It was a regard
for this principle which induced the legislature to abolish the
jurisdiction of the local or county courts, and to establish the
circuit court of common pleas. It was properly considered that
questions of equal difficulty and complication might arise, as
well in a small as in a large county, and that for the adjudica-
tion of them a judge of equal talent was requisite. By the
establishment of a circuit court, consisting of able judges, who
should, for the equalization of their labors, and for the purpose
of acquainting themselves with the business of the different
parts of the State, hold their terms in the various counties, it
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was thought that uniformity would be introduced into judicial
practice, beneficial both to the suitors and to the members of
the court themselves. It is believed that these anticipations
have been fully realized in practice, and we doubt not but that
the abolishment of the circuit system, and a return to an
organization of common law courts, with local judges, would
be considered a backward march in the path of progress.

The Order referred to this Committee has reference to the
establishment of a court of probate, similar, in its general
features, to our courts of common law jurisdiction—the superior
and the supreme judicial courts. It proposes to abolish the
office of judge of probate and insolvency, and to create a tri-
bunal of circuit judges, composed of men of high talent and
legal attainments, who are to devote their whole time to the
discharge of the duties of their offices, and who are to be
allowed a compensation equal to their services.

This, it must be confessed, is a proposed change which is
momentous in its consequences. When we consider it, with
reference to the comparative business of the other courts, we
can hardly overestimate its importance. In the supreme court
we have known a whole term to be held during which the
whole amount of property involved in litigation would not
exceed the salary of the judge for the time spent therein;
when the questions of fact resulted in mere matters of form
under the ruling of the court, and when the points of law were
so simple that even the sanguine hopes of excited counsel would
not hazard the risk of a tei’m fee upon an exception. But what
a difference do we see, both in the amount of property and in
the complication of questions, when we look at the terms of a
probate court. Every will admitted to probate passes the title
to property. Every letter of administration granted vests the
property of him who has ceased to control it in the person of
another, in trust for the discharge of the unfinished duties of
the deceased, and for the distribution of his estate among his
legal representatives. Besides, what vast amounts of property
are vested in the hands of trustees, who are to hold, manage,
expend, invest and pay over property according to expressed
legal testamentary dispositions,*of extreme doubt, often, in their
provisions, and requiring not only great legal talentand honesty
in the trustees, but also the utmost discretion and probity in tlio
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judge. When it is considered that every executor, every admin-
istrator, every trustee and guardian, holds his office at the will,
at the discretion of the judge of probate, we shall be at no loss
to estimate what a great trust is reposed in the integrity of this
general guardian of the accumulations of departed men. Some
estimate may be made of the amount of property which is thus
placed, as it were, at the discretion of the judge of probate,
when we learn from the returns of the registers of probate,
verified by their oaths, that in the year 1865 the business trans-
acted in the various courts of probate, in the items given below,
was as follows :

Wills proved, 1,554
Letters of administration issued, .... 2,832
Letters of guardianship, 1,721

The whole amount of taxable property in the Commonwealth
is 11,165,893,413.

It is supposed that this amount passes through the jurisdic-
tion of the court of probate once in each generation of thirty
years, and when we refer to the magnitude of the sum, to the
complication of the questions arising in the construction of
executory devises, or to the feeling of confidence which govern-
ment should instil into the minds of those who are about leav-
ing their infant children to the custody of the law, we feel
ourselves impelled by our deepest convictions of duty to sur-
round this tribunal with the strongest guards for the protection
of those so utterly dependent upon its constant vigilance.

The proposition for the change indicated comes to us with
high authority. Chief Justice Redfield, in his elaborate work
upon the construction of wills, uses the following language,
which has been approved by the highest legal authority of this
Commonwealth:—

“ A judicious change in this respect, * * by which an attorney and
counsellor of the first grade should receive the appointment of probate
judge, for the whole State, or an extensive district, which should require
his entire capacity for service, and entitle him to an adequate salary,
and should also be a permanent appointment, would be productive of
more advantage, practically, than any other reform in the judiciary
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which has been attempted for the last half century. The members of
our legislatures are not sufficiently impressed with the importance of
committing this jurisdiction to competent hands. All the property of a
State, about once in a generation, or the period of thirty years, has to
pass through the probate court, in some form. The importance of the
jurisdiction, in its entire scope, is therefore infinitely beyond that of the
chancery, or common law courts, if no appeal were allowed. And
those appeals are attended with great expense and delay, much of
which might be saved by the appointment of competent men as probate
judges. And the mere allowance of an appeal to the higher courts, in
the last resort, affords no adequate security that the detail of the admin-
istration will be wise or just. It is the daily progress of judicial admin-
istration, which is required to be in competent and faithful hands. * * *

We ought not to forget, that in the subordinate tribunals of the State,
one judge, entirely competent, can accomplish more, and far more satis-
factorily to the interests of those concerned, than ten who are deficient
in the proper training for the place. The probate administration is a

department of the law which, in itself, demands the study of a lifetime
for its mastery. * * * And if the facts in this last class of causes were
allowed to be definitely settled, in the probate courts, by the interven-
tion of a jury, as in common law actions, in the trial terms, and as is
now done in England, in probate causes, it would be an improvement,
of vast consequence in its practical benefit.”

Before we refer to the practical considerations which pertain
to the plan proposed, it is, perhaps, proper for us to observe,
that the feeling, which has prompted the change which is now
sought for, does not seem to have originated in any misconduct
or unsuitableness of character of the present judges of probate.
There has been nothing shown or said in their disparagement.
The objections have been rather against the system of adminis-
tration of the courts, than the individuals composing the tribu-
nals. The allegations are, that the Commonwealth employs
too many men, and at too great expense, to do the work, which
fewer men, and at less expense, could perform in a better man-
ner ; and that a court consisting of three persons, of high legal
character, could perform all the labor which is now accom-
plished by the fourteen judges, and at less than one-half the
expense.

We call the attention of the legislature to the following tab-
ular statement, which exhibits at a glance, the counties, the
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number of cities or towns, in which the probate courts are held
in each county, the number of days on which the courts are
held by law, and the salaries of the judges in each county.

COUNTIES. Number of Number of
o'- Salaries.

Places. Times.

Suffolk, | 1 48 $3,000 00
Essex, i 6 32 2,500 00
Middlesex, j 5 31 2,500 00
Worcester, j 8 25 2,500 00
Hampshire, | 4 18 900 00
Hampden, 4 16 1,300 00
Franklin, ; 7 20 | 900 00
Berkshire, ...... 4 23 1,200 00
Norfolk, ' 4 | 22 2,000 00
Bristol, ; 8 i 16 j 1,500 00
Plymouth, i 10 | 22 1,300 00
Barnstable, I 10 I 20 900 00
Dukes, I 3 8 500 00
Nantucket, 1 12 500 00

Total, 75 313 $21,500 00

From this statement it appears that the probate courts, are
held at seventy-five (75) cities or towns, on three hundred and
thirteen (313) different days, and at a cost, in the salaries of
the judges, of twenty-one thousand and five hundred dollars.
Allowing the whole working time for each day on which the
courts are held, and making no calculation for occasional
adjournments of the courts, sometimes made for the conve-
nience of the judges, and, at others, for that of the parties, the
cost of the court is about seventy dollars per day, for the salaries
of the judges alone,—without regard to the salaries of the
registers and assistants, and the other expenses of the courts.
Those adjournments, and others, made for the purpose of hear-
ing contested cases, increase to some extent the number of
days upon which the courts hold sessions; but on the other
hand, when it is considered that on many occasions the court
is held but for a very small part of the day, it is believed, that
the aggregate work of all the judges of probate can easily be
performed in the number of days indicated, allotting the usual
number of working hours to each day.
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It will aid us in forming an opinion as to the economy of
this system of judicial labor, if we compare it with that of the
common law courts. We are informed that each judge of the
superior court is assigned terms of the court, requiring his
attendance thirty-five weeks annually; and requiring, for the
services of all the judges of that court, a period of three hun-
dred and fifty weeks, or two thousand one hundred working
days. It will be seen by computation, (the amount of the sal-
aries of the ten judges being $42,300,) that the payment, per
day, to each judge is only twenty dollars, instead of seventy,
paid to the probate judges. It is to be considered, also, that
the labor of the common law judges is performed, in a great
measure, at a distance from their homes; while, on the other
hand, the judges of probate perform much of their labor in
their own towns ; and when they hold their courts in other
places they are not subjected to the usual travelling expenses
of the judges of the other courts, inasmuch as they are only
absent a part of the day from their homes.

We do not see, then, that the conclusion can be avoided, that
a system which requires so large an expenditure for its main
tenance might not be changed. The amount paid is clearly
out of all proportion to the value of the services rendered ; and
nothing but our familiarity with it, and our familiarity with the
gradual creeping up of the amount of the salaries, could
reconcile us to such an onerous imposition.

Let us illustrate the subject by another case. The salary of
the late lamented chief justice of the supreme judicial court,
who has left a record of his labors in the volumes of our

%

reports, which is as highly appreciated abroad as at home,
was $4,500. If he had been paid at the rate which is given
to the judges of our probate courts, he would have received
a salary exceeding $20,000; and if, in addition to the
usual hours of daily labor of the probate judge, we take into
account the continued labor of that able jurist, from the first to
the last day of each year, and the many and long hours of
study and reflection, in those periods of the day which are
usually appropriated to amusement, business or sleep, the pro-
portionate compensation which should fairly have been allotted
to him, would swell to a sum largely exceeding that amount.
It must, we think, be acknowledged, that a system which pro-
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vides for such an unequal compensation of public functionaries
can only be upheld by a time-wedded attachment to an ancient
custom, which is better honored in the breach than the observ-
ance.

The remedy for the existing evils, and the plan by which the
probate business of the Commonwealth can be performed, not
only at a more economical rate but in a manner better adapted
to the vast interests of the people, is the one suggested in the
Order which has been referred to your Committee.

We accordingly call the attention of the legislature to the
following proposition for the re-organization of our probate
courts.

We propose, in analogy with the constitution of the supreme
judicial and superior courts, to establish a probate court for
all the counties of the Commonwealth, to consist of one chief
justice and two associate justices, with a salary, for the former,
of $3,600, and for each of the associates of $3,250. They are
expected to devote their whole time, or so much of it as is
necessary, to the duties of their offices; to hold the terms of
the probate courts at the places and times now, or which may
hereafter be, fixed by law in the various counties ; to exercise
concurrent jurisdiction with the supreme court in all questions
of law arising in the practice of their own tribunal, when the
consent of the parties litigant shall be expressed ; and, also, to
have concurrent jurisdiction with that court in matters of
divorce, in all cases in which a jury trial is not demanded. If
it should be thought advisable, a provision authorizing them to
summon a jury would afford a more speedy trial of that class
of cases, and thus relieve the supreme court of the most dis-
agreeable duty which now devolves upon it.

The advantages of the proposed plan are obvious. In the
first place, it is a saving, yearly, of $11,500 to the treasury of
the Commonwealth in the salaries alone. This, however, is the
smallest consideration in favor of it. A greater advantage
resulting from it is, that it provides a tribunal of able and
impartial judges, holding their terms in all the counties, intro-
ducing a uniformity of practice throughout the State, carrying
from one point to another the fruits of a constantly ripening
experience, and giving to the poorest man and to the smallest
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and most remote county the same learning and ability which is
enjoyed by the wealthiest portion of the State.

Since the foregoing pages of this Report were written, at the
request of persons feeling an interest iu the maintenance of the
law relating to probate courts, the Committee have had several
hearings, and counsel and 'witnesses have appeared before us
with a. presentation of their views at length. We use the
expression, “ presentation of their views,” inasmuch as the
statements were more matters of opinion than of ascertained
fact. The representations came from four counties of the
Commonwealth, and they were abundant to satisfy the Com-
mittee that the judges of those counties were men of great
judicial ability and discretion; of manners affable and oblig-
ing ; officers who devoted their time to such matters as came
before them while sitting in court, and who, at other times,
listened attentively to the application [of persons having busi-
ness in court, the widows and children of deceased persons,
and others interested in their estates ; and that they willingly
gave, from day to day, their counsel and advice as to the rights
of the respective parties. In fact it was stated that such
advice and assistance absorbed more of the time of the judges
than the time spent in the legitimate discharge of their judi-
cial duties, and saved the parties from a vast amount of costs
and litigation, thus relieving them from payments to profes-
sional counsel of sums very many times greater than the
amount of the salaries of the judges.

It was also stated to the Committee that many pei sons were
in the habit of aiding such heirs in the settlement of estates
who were not members of the profession of the law. and who,
from their imperfect legal education, needed the advice of an
experienced judge in the discharge of their duties as such
unprofessional counsel; and it was urged that if the present
familiar and friendly mode of transacting business in those
courts was exchanged for the more formal and judicial manner
of procedure of the common law courts, the distance between
a judge of such character and jurisdiction would keep back the
persons having business in the probate courts from the private
ear of the judge, and prevent that familiar intercourse which is
of so much efficacy in the amicable settlement of estates.

2
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The Committee have no doubt that every judge of probate,
and indeed every judge of any other court, if they were so dis-
posed, might give effectual aid to claimants, litigants and other
persons having pecuniary difficulties. We also have no doubt
but that the time of those judges thus employed, and paid for
by the Commonwealth, might relieve such persons from counsel
fees and the other expenses of litigation.

But the Committee are of the opinion that the evils conse-
quent upon such a course, so far as relates to our probate
courts, furnish a strong reason for the proposed change. It is
to be considered that in every case which is to be presented to
that court, the judge is invested with judicial functions; even if,
in fact, no advisory questions arise, there is none the less to
be observed by him a judicial impartiality; and it is not in
human nature that a judge should confer with and advise
one or more of the heirs of an estate in reference to their
right to it, and to hear his, her or their statements, and, at the
same time, to retain the power of a sound and unbiased dis-
cretion. He must, in the very nature of things, from the state-
ments made to him, form, to some extent, an opinion on the
subject; and, in case of a subsequent contest, he would not be
in a situation to hold the scales with an impartial hand. He
must be, and he must act, as a biased judge ; and although the
parties may not appeal from his decision, it is to be considered
that an acquiescence may proceed, not from a conviction of its
justice, but from an unwillingness to appeal to a tribunal of the
last resort in a family litigation.

The Committee, therefore, have concluded to recommend the
proposed change. They are fully aware of its importance.
They know also the strong objections to it in the minds of many,
perhaps a majority, of the legislature. They are aware of the
late period of the session, and the little time for discussion and
consideration of the subject. They do not, therefore, report a
Bill, but they present this Report for the consideration of the
legislature, and such action in regard to it as the legislature in
its wisdom may determine. If it is the pleasure of the House,
a Bill can be at once presented ; but the purpose of the Com-
mittee will be accomplished by the presentation of the foregoing
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statements and opinions, to be so far regarded as the correctness
of the deductions may legitimately follow the ascertained facts.

Per order of a majority of the Committee,

WM. G. BATES, Chairman.

The undersigned, being a minority of the Committee, hereby
dissent from the determination and conclusions of the majority,
and beg leave to report inexpedient to ‘legislate.

C. H. FISKE.
BENJ. J. WILLIAMS.




