
HOUSE No. 369.

House of Representatives, May 25, 1868.

The Committee on Finance, to whom was referred the Resolve
in favor of Herman Hanpt & Co., submit the following

The unusual circumstances attending the introduction to the
House of this Resolve, the joint standing Committee on the
Troy and Greenfield Railroad and Hoosac Tunnel being equally
divided in opinion as to the propriety of making any further
grant to the petitioners, have devolved upon the Committee on
Finance the necessity of going more fully into the grounds
upon which the petitioners rest their claim to compensation
from the Commonwealth, than they would have thought it
necessary to do under ordinary circumstances. They accord-
ingly occupied two days in a public hearing, at which the prin-
cipal petitioner appeared and was heard, both in person and by
counsel; and, at the special request of the Committee was also
present the chairman of the commission appointed under the
Resolve of 1866, to examine the claims of said petitioners, the
Hon. L. F. Brigham, a justice of the superior court, by whom
the report of the commissioners was drawn up, and who gave
the Committee valuable information in explanation of it, and of
points involved in the controversy.

dommcmiucaltl) of Jtlnssacl)usetts.
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The claim of the petitioners is set forth in their memorial
addressed to the legislature, being Senate Document No. 3 of
the present year. It is based upon the report of the commis-
sion of 1866, and upon certain alleged mistakes made by the
commissioners and by the legislature of 1867, to which the
report was rendered, and which passed a Resolve for the pay-
ment to the memorialists of a certain sum of money, to be
received in full satisfaction of their claims. This allowance
the memorialists have declined to receive, and they now demand
a reconsideration of the whole subject.

The petitioners state in their present memorial, that the
Resolve of 1866,under which the commissioners were appointed,
“ contemplated nothing less than a settlement,” (of their
claims,) “ on a basis of cash, or its equivalent, received and
expended ” (by them,) “ xxpon the work,”and in this view they
seem to consider it sufficient to prove that the commissioners
made mistakes in estimating these receipts and expenditures,
in order to establish a claim for compensation to the extent of
these errors. This Committee, however, do not regard this as
a correct statement of the scope and purposes of that Resolve.
The function of the commissioners was “ to examine and report
to the governor and council upon any claims of Herman Haupt
& Co., which they may deem equitable and just, for labor,
service, machinery, materials and land, and any payment aixd
expenditures in the construction of the Troy and Gi’eenfield
Railroad and Hoosac Tunnel.” The memorialists assxxme that
the amount of their cash receipts and disbursements was, by
the terms of the Resolve, to be the measxxi'e of their claim upon
the treasury. But such is not a fair construction of the lan-
guage of the Resolve, nor was it the construction acted on by
the commissioners. The equity and justice of the claims of
the petitioners were the proper object of their inquiries ; and
though the investigation properly involved the examination of
the petitioners’ accounts, both of expenditures and receipts in
connection with the tunnel and railroad, it by no means followed
that, upon a statement of those accounts, the Commonwealth
was bound to pay any balance of expenditures over receipts,
nor, of necessity, any sum whatever.

The memorialists were contractors with a railway corpora-
tion, to which the Commonwealth had agreed, by certain
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statutes, to advance its credit to a limited extent, and upon
certain fixed conditions. There was no relation of privity
between Haupt & Co. and the Commonwealth, but each party
dealt on perfectly independent terms with the Troy and Green-
field Railroad Co. There is not the slightest pretence, on the
part of the contractors, that they sustained any direct relations
with the Commonwealth prior to the passage of the Loan Act
of 1860, and yet it was prior to the passage of that Act, that all
the losses for which they now seek compensation ivere sustained.
This position is established beyond a doubt, in the minds of
the Committee, by documentary evidence, supported by the
verbal declarations of General Haupt.

First, as to the relations of the contractors to the Common-
wealth.

In the letter of General Haupt to the Hon. Moses Kimball,
chairman of the Investigating Committee of 1860, dated March
6, of that year, (House Doc. No. 406, of 1866,) he declines to
render to the Committee a detailed statement of his expendi-
tures upon the work, because he was advised by counsel that
he could not do so “ without compromising his personal rights ;

that the Slate has nothing to do with the contractors as such;
that the contract made by the company was a reasonable and
very desirable one for the corporation. But even if it ivere

otherwise, it ivould not affect the relations of the corporation to
the State, orfurnish data by which to decide whether the condi-
tions of the Loan Act had or had not been complied with.'”

Can any proposition be clearer than that the Commonwealth,
up to this time, could be under no obligation to contractors, who
thus emphatically denied their obligation to or privity with the
Commonwealth ?

Next, as to the time [when the losses of Haupt & Co. were
sustained.

The following are some of the circumstances, selected from
the printed documents, which go to show that the losses of the
memorialists were sustained prior to the date of the letter
to Mr. Kimball. The report of the Committee of 1860, in
which that letter is embodied, states among its conclusions the
following (pp. 34 and 35) :

“ 8. That the progress of the work has been slow, being only
800 feet of tunnel the last year, and that this want of progress
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lias been caused, not by any difficulty in the nature of the
work, but by financial embarrassments

“ 10. That the company lias no means, and the contractors
can furnish no further means for the work, and that the work
must be prosecuted in future, and for a long period, at least,
by means furnished by the State, or by cities and towns to be
benefited by it, or else that it must stop.”

When before the present Committee, General Haupt alluded
to this statement of the Committee of 1860, and in answer to
a direct inquiry of the chairman, stated that it was correct, and
that the Loan Act of 1860 contemplated the prosecution of the
work entirely out of the resources of the State scrip, as the
means of the contractors were exhausted.

The largest item of claim now presented by the memorialists
is for loss of $lOO,OOO subscribed to the stock of the Troy and
Greenfield Railroad, and paid for in work. As to the time, extent
and nature of that loss, the Committee will have something to
say hereafter ; but they now refer to it in respect only of its
date. The transactions by virtue of which this $lOO,OOO was
paid by Haupt & Co. on their stock subscription, and repaid at
the same moment to them on account of their contract, were all
closed in July, 1858, and the work which occasioned the loss was
done in previous years. Now, suppose that Haupt & Co. had
presented a claim against the Commonwealth to make good the
capital which they alleged that they had sunk in the tunnel
enterprise at the date of the investigations of 1860, would such
a claim have been listened to a for a moment ? Certainly not.
What, then, has since occurred to make these old losses,
incurred under contracts with the railroad company, and with-
out any pretence of privity with the Commonwealth, “just and
equitable claims ” upon the treasury at this late day ? The
memorialists reply, the passage of the Loan Act of 1860,and
the circumstances attending the abandonment of their con-
tract.

The true question, therefore, is, did the Loan Act of 1860
establish any relations between the Commonwealth and Haupt
& Co. of a nature different from that previously subsisting, or
did it merely establish new conditions upon which the work
should be thereafter prosecuted, in order that the railroad com-
pany might receive the State aid ? The counsel for the memo-
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rialists assert that the railroad company was, after the Act of
1860, only a myth; that Haupt & Co. were the railway com-
pany, and the railway company were Haupt & Co. But this is
certainly an untenable position. The organization of the cor-
poration was carefully maintained, and all business with the
corporatioif was, and had to be transacted by its officers. The
Loan Act could not have been made available to the con-
tractors on any other condition. Among the expenditures
included in the account of the petitioners is the large item of
116,577 paid to the Troy and Greenfield Railroad Company, in
which was included the salaries of its officers for a period after,

as well as before, the Act of 1860.
If, then, the Commonwealth had not, under the Act of 1860,

anything to do ivilh the contractors, as such, more than under
the previous Loan Acts, but was still dealing with the railroad
company, and them only, the true question which the commis-
sioners had to determine was precisely that indicated by Gen-
eral Haupt in his letter to Mr. Kimball, “ to decide whether the
conditions of the Loan Act had or had not been complied withy
The memorialists deny that they ask anything by way of bounty
or charity from the Commonwealth; they ask only compensa-
tion ; and the right to such compensation, if any exists, must
have arisen under the Loan Act of 1860, and must apply to
losses sustained in working under that Act, and not to earlier
losses.

This view of the case renders it unnecessary to consider
whether the action of the State engineer, Mr. Whitwell, in
withholding $lOO,OOO from the estimates claimed by the con-
tractors, was or was not justifiable, provided the petitioners
had suffered no loss in consequence of it. Did they sustain any
such loss,further than ivhat has since been paid by the Common-
wealth ? In the letter of General Haupt to Governor Andrew,
dated September 21, 1861, ho begins by informing His Excel-
lency “ that he has no idea of abandoning the work on the
Troy and Greenfield Railroad and Hoosac Tunnel, so long as
there is a possibility, by any means, of procuring capital for its
prosecution and completion.” And he then proceeds to say,
“sofar as lam individually concerned, the payment or refusal
of the amount claimed [sloo,ooo] is of Utile consequence.
Not a dollar of it would rest in my hands. All, and more, is
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due to sub-contractors, and to parlies, most of them citizens of
Massachusetts, who have furnished materials and done work.
They, not we, must bear the pecuniary loss.”

If, at tliis time, the contractors considered themselves entitled
to compensation from the Commonwealth for earlier losses, why
did they not assert the claim ? Because they did net then con-
sider that they had such a claim. The evidence of this is to be
found in an official communication addressed by General Haupt
to D. N. Carpenter, president of the Troy and Greeqfield Rail-
road Company, dated October 4, 1861, two weeks later than
the letter to Governor Andrew. In this communication he
says, “ I wish it to be understood, that so far as I am individ-
ually concerned, the payment or refusal of the amount due to
us is of no consequence whatever. Our own private resources
having been exhausted, I can act hereafter only as a disbursing
agent. Every dollar, and more too, is due to parlies, many of
them citizens of Massachusetts, who have furnished material
and performed service.” “I consider it the duty of the State
to pay at least the liabilities incurred in the prosecution and
left unpaid by the suspension of the work, as it is owing to the
act of the State authorities that they are not paid ; and I hope
that you, as president of the company, will bring this subject
to the attention of the legislature. For more than $200,000
that the contractors are out of pocket, we ask nothing, and
would expect'to receive nothing, if we did ask it.”

Why should they not have asked it if it was a just claim; if
it represented losses sustained by the action or instrumentality
of the Commonwealth ? Can there be a doubt that, at this
time, their only demand upon the Commonwealth was that they
should pay the sub-contractors and material men ? And this
the Commonwealth did in the following year, under the Act
of 1862, to the extent of $116,577 ; though the estimate
which Mr. Whitwell was charged with withholding amounted
to only $lOO,OOO.

There is other evidence to show that the contractors did not
sustain a loss in their dealings with the Commonwealth under
the Act of 1860. It is to be found in the statements of the
Commissioners as to their receipts and disbursements, as shown
by their own books, subsequent to the payment of the first
$lOO,OOO of State scrip in October, 1858. The entire expendi-
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ture after that date did not, they say, (p, 16,) “ exceed $600,-
000 ; and including the expenditures for the shaft, ($32,814,)
and treating the transfer of coal stock as valid in payment for
labor and materials of $20,000, did not exceed $650,000.”
Suppose to this be added the only other items contained in the
petitioner’s present specification of claims which can have arisen
since October, 1858, viz.: $20,000 for interest paid on scrip and
overlooked by the commissioners, and the loss on sale of scrip,
(including the judgment in favor of the Commonwealth,)
$90,704, and the total expenditures subsequent to October, 1858,
will be swelled to $760,704. Against this there has been an
issue of scrip of $669,000, and a payment to sub-contractors of
$116,577, making $785,577, or $24,873 more thau has been
expended. In any view of the case, is it possible to say that
tire memorialists have sustained a loss in their dealings with
the Commonwealth ?

But it may be said that if they did not lose directly by the
interruption of the work, they lost indirectly in being prevented
from carrying it forward to completion and possibly retrieving
former losses. But there is not the slightest evidence that if
they had gone on they would have retrieved their losses, or
made any profit out of the contract; while there is evidence
that the withholding of the estimates by Whitwell was, at most,
only the occasion and not the cause of their failure. Their
means were already exhausted, and what was left of the con-
tract price for the railroad would not have finished it. In his
letter to Carpenter of October 4,1861, General Haupt says, that
of the whole $650,000 appropriated to the road, only $195,000
remained unpaid. Of that sum more than $lOO,OOO was then
due to sub-contractors, and would have gone to them if the
estimates had been allowed; while, he says, “of the remaining
$95,000 a considerable portion would have been paid out by us
for interest and sinking funds if the work had gone on.” And
so, in a subsequent letter to Carpenter of October 15, 1861, in
reference to a proposition of the governor as to a resumption of
the work, he says: “Even if Mr. Whitwell should be so gen-
erous as to return an estimate equal to the amount expended,
the Stale treasurer would step in and appropriate it for the
interest which would then be due.” With what means, then,
could the residue of the work on the railroad have been com-
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pleted ? The Commonwealth has since paid, or will have to pay,
$650,000 to complete this same section of railroad.

The Committee believe that the stoppage of the work was
only precipitated by the withholding of the estimates asked for,
and that it must have occurred very speedily by the inadequacy
of the State appropriation, the means of the contractors hav-
ing been declared to be exhausted a year before ; while neither
individuals nor corporate bodies had come forward to the relief
of the enterprise. The precise contingency foreshadowed in the
report of the Committee of 1860 had happened.

While the Committee thus regard the action of Mr. Whitwell
as resulting in no pecuniary injury to the memorialists, they do
not concede that that action was either uncalled for or unjust.
Much has been said by the memorialists and their counsel on
this subject, and it was the ground upon which they chiefly
rested their claim before the Committee. But the Committee
do not now regard it as an open question. The law officers of
the Commonwealth, upon whose judgment all branches of the
government are bound to rely, until it is judicially impugned,
have advised that the action of the State engineer was in exact
accordance with the Loan Act, and this view was strenuously
supported by Governor Andrew himself, an able and learned
lawyer. The commissioners of 1866, a tribunal acceptable to
the petitioners, and one, as is understood, created at their solici-
tation, have fully endorsed the same position in their report,
and were again sustained by the chairman of that commission
before the Committee. The decision of the Commission was
intended to be a solemn adjudication upon the claims of the
memorialists, and the Committee do not think it wise to go
behind it. All these constituted authorities concur in saying
that the Commonwealth has broken no faith or contract, either
with the Troy and Greenfield Railroad Company, or with its
contractors.

But it is said that the Commissioners report that while the
memorialists have “ maintained no claim when the principles
of justice and equity are considered in their application of the
Commonwealth to the obligations and their fulfilment; yet
that in the history of the relations of the claimants to the con-
struction of the Troy and Greenfield Railroad, and the excava-
tion of the Hoosac Tunnel, there are disclosed some facts which
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may recommend the claimants to the gracious and generous
treatment of an opulent Commonwealth.” What those facts
are the Committee are not advised. They have not been able
to find that the petitioners sustained any losses in their dealings
with the Commonwealth, nor do they find any evidence to sub-
stantiate the other claim, that the Commonwealth, by taking
possession of the road and tunnel has received the fruits of the
petitioners’ labor and money, to a value greater than what has
been paid for it. On the contrary, the commissioners, (p. 24,)
find that the value thus received by the Commonwealth “ did
not exceed the value of the scrip of the Commonwealth, deliv-
ered in application to and in aid of the work, and the moneys
paid by the Commonwealth, to discharge the indebtedness of
the claimants, incurred for labor and materials,” and in such
work. This declaration must bo taken in connection with and
as explanatory of the previous statement, on which the claim-
ants also rely, (p. 16 of Commissioners’ report,) “ that the
partially constructed ” railroad and tunnel which came into
the possession of the Commonwealth by foreclosure of their
mortgage “ are wholly available in furtherance of a complete
and substantial construction of the railroad and tunnel.” The
attention of Judge Brigham, when before the Committee, was
called to these two statements, and he said that there was no
inconsistency between them, and he repeated the judgment of
the commissioners, that the Commonwealth had paid the full
value of all that it had received, and more than the railroad
company or contractors had any right to claim.

But there is a further answer to the memorialists’ claim to a
“ gracious and generous ” consideration on the part of the
Commonwealth. That claim was considered and acted upon
by the last legislature, which appropriated the sum of $22,814
to bo paid to the memorialists, in full satisfaction of their
claims. It is understood, however, that the Finance Commit-
tee of 1867 considered the grant of this sum an act of grace on
the part of the Commonwealth, and not of justice; and in
that conclusion the present Committee coincide. But the
claimants have refused to receive the sum appropriated in 1867,
upon the terms of the Resolve, and they seek now to open the
whole question. The present Committee, however, are not dis-
posed to go behind the action of the last legislature. They

2
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cannot, however, forbear to say that the largest item of the
memorialists’ new claim—sloo,ooo for loss and work done in
payment of their stock subscription—is, in their judgment,
entirely inadmissible. That loss was suffered hy the memo-
rialists, not as contractors, but as subscribers to stock; and
they are no worse off in relation to it than the other stock-
holders, whose money has been sunk in the enterprise, as well
as the money’s worth contributed by Haupt & Co. on their sub-
scription. The fact is studiously concealed that this subscrip-
tion and payment of $lOO,OOO by the contractors was a neces-
sary step to the drawing of the first dollar from the State
treasury. It was a condition precedent to the issue of any
scrip that there should be a stock subscription of $600,000,
and that twenty per cent, of it should be paid in. This was to
be the corporation’s guarantee to the Commonwealth. As
nobody else could take the stock, the contractors had to do so
or give up their contract. They did not subscribe to help the
Commonwealth, but to help themselves. Why, then, should
the Commonwealth be holdcn to pay not only the scrip which
it has issued, but to make good the losses of the stock-
holders without whose subscriptions not a dollar of scrip would
ever have been issued ? But there is more than this in this
stock operation. The contractors were actually to pay only fifty
per cent, of its par value, and the actual loss to them on
this nominal sum of $lOO,OOO is only $50,000. When
they subscribed for $600,000, as a consideration for sub-
scribing, the company voted to add $300,000 to their con-
tract prices, an allowance which was purely fictitious and
intended to cover their loss on the subscription. (See extracts
from Directors’ Records, House Doc. No. 406 of 1866, page 52.)

But while the Committee do not believe that the appropria-
tion of last year rests on any solid ground of right or equity,
and is to be regarded only as a means resorted to to get rid of
a troublesome controversy and an importunate claimant, they
are willing nevertheless to accept it as a final settlement of the
claims, made by a competent authority. They are moreover of
opinion, that upon the grounds which are represented to them
as having governed the Committee’s action, namely, the allow-
ance of three items amounting to $72,814, rejected or over-
looked by the commissioners, the Finance Committee of 1867
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were in error in afterwards deducting the 150,000 judgment,
due from Haupt & Co. to the Commonwealth. Taking the
amount stated by the commissioners on page 14 of their report
as a basis, the sterling scrip had been already charged to the
claimants at $4.84, and the amount for which the judgment
was recovered had thus been entered against them. The sub-
sequent deduction of it was therefore, improper, and tire theory
upon which the Resolve was based.

The Committee have, therefore, agreed to recommend an
appropriation to the memorialists, of fifty thousand dollars witlr
one year’s interest at six per cent., in order to carry out the
obvious intention of the legislature of 1867 ; and they submit
the accompanying Resolve, as a substitute for the Resolve
appropriating the sum of one hundred and fifty thousand dol-
lars, which was referred to them by the House.

•

By order of the Committee,

GEORGE WALKER, Chairman.
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Resolved, That there be allowed and paid out of the treasury
of the Commonwealth to Herman Haupt and Company, the sum
offifty-three thousand dollars, in addition to the sum authorized
to*be allowed and paid to them by chapter seventy-seven of the
resolves of the year eighteen hundred and sixty-seven ; such
payment to be made upon the terms and conditions contained
in said resolve : provided, that the amount of said appropria-
tion, together with the amount appropriated under chapter
seventy-seven of the resolves of the year eighteen hundred and
sixty-seven, shall be reimbursed to the treasury by issuing scrip
for the same as a part of the first issue of scrip, which may be
hereafter made in aid of the completion of the Troy and Green-
field Railroad and Hoosac Tunnel.

Commomucaltl) of illassacljusctto.

In the Year One Thousand Eight Hundred and Sixty-Eight.

RESOLVE

In favor of Herman Haupt and Company.


