
HOUSE No. 350.

House oe Representatives, April 30, 1877.

The Joint Special Committee on the Revision of the Judicial
System, who were instructed to inquire into the expediency
of an address to the Governor for the removal of A. W. K.
Newton from the office of coroner, and to whom were also
referred the petitions pertaining to the same subject of D.
Humphrey Storer and others, and of Samuel Fisher and others,
respectfully report, that after due notice given, they entered
on an examination of the case, the said Newton being repre-
sented by counsel, who stated that Mr. Newton was sick and
unable to be present in person. At an adjourned session of
the Committee, sworn written evidence was presented in
behalf of Mr. Newton, tending to show that he was so ill as
not to bo able to attend himself or instruct counsel and pre-
pare his defence; and subsequently oral medical and other
testimony was produced to the same effect. It also appeared
that since the former hearing Mr. Newton had placed in the
hands of the governor a resignation in writing of his office ofO C 1 o
coroner.

The consideration of the case having been further post-
poned, the Committee were led to carefully inquire into the
question whether a coronor belonged to the class of officers
to whom the proceedings contemplated in the Order and
petitions were applicable, and they were brought to the con-
clusion (in which they were continued by the opinion of the
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attorney-general, hereto annexed and made part of this
Report), that the coroner is not a judicial officer within the
meaning of the constitution, and that the matter of his re-
moval from office rests exclusively within the authority and
discretion of the governor, independently of the action of
either or both branches of the Legislature.

Wherefore, in view of the foregoing statement, and believ-
ing that further action in the premises is neither necessary
nor consistent with proper respect for the constitutional
powers of a co-ordinate department of the government, a
majority of the Committee ask that the Committee be dis-
charged from any further consideration of the subject.

For the Committee,

JUSTIN DEWEY.
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COMMONWEALTH OF MASSACHUSETTS.

Attorney-General’s Office , Boston, )

7 Court Square, April 14, 1877. >

Sir :—ln answer to your inquiry, I would state that I am of the
opinion that the phrase “judicial officers,” in Massachusetts Consti-
tution, Part 11., Chap. 111., Art. L, does not, properly construed,
include coroners.

Such a construction of the phrase has been repeatedly adopted by
the General Court. In 1813, the General Court provided (chap.
189) that if a coroner did not furnish the security required bji the
court of common picas, for his good behavior, the governor and
council should, on that fact being certified to them, and without
any address of the two Houses of the Legislature, remove him.
This provision has been reenacted in Rev. Stats., chap. 14, sect.
96; Gen. Stats., chap. 17, sect. 77. Again in 1836 (Rev. Stats.,
chap. 14, sect. 96), the General Court provided that if a person
should recover judgment against a coroner on his bond, and execu-
tion thereon should be returned not satisfied, the governor and
council should remove him without any action on the part of the
two Houses of theLegislature. This provision is reenacted in Gen.
Stats., chap. 17, sect. 77. Again in 1862 (chap. 172), the General
Court provided that the tenure that coroners should have in their
offices should be seven years, though the clause in question provides
that judicial officers shall hold their offices during good behavior,
excepting such concerning whom there is different provisions made
in this constitution.

Were it not for the legislative construction given to this phrase,
as above set forth, it would be evident that this was the proper con-
struction. Though a coroner performs judicial as well as ministe-
rial duties, the phrase judicial officer, as used in the constitution,
does not include coroners. This is shown by the use of that phrase
in Massachusetts Constitution, Part 11., Chap. 11.,Sect. 1.,Art. IX.;
it is there provided that all judicial officers and coroners shall be
appointed by the governor, by and with the advice and consent of
the council.

I am, very respectfully, your obedient servant,

CHARLES R. TRAIN.
To Hon. Chas. T. Russell.
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We dissent from the conclusions of the majority of the
Committee, for the followin'? reasons :7 O

Ist. It is the right and duty of the Legislature to inquire
into the official conduct of any public officer, when formally
called to its attention, with a view either to recommending his
removal from office or to his prosecution in the courts, and
this inquiry may be made either by a joint committee or by a
separate committee of the House of Representatives. In our
judgment, the precedents for such action leave this no longer
an open question.

2d. We do not consider that the tender of his resignation
by a public officer, pending charges made against him, should
put an end to or affect any such investigation, for the reason
that, in our opinion, it would not be proper for the governor
to accept a resignation of office under such circumstances, and
thus allow a public officer to escape exposure.

3d. At the first hearing given by the Committee, strong
evidence was produced tending to prove very serious and dis-
graceful misconduct in office by Coroner Newton, and which,
unless it is contradicted, of itself demands his removal from
office. Several further hearings have boon appointed, but
each has been postponed in consequence of his illness. As a
legislative inquiry into the conduct of a public officer is for
the protection of the public, and in no sense a criminal pro-
ceeding, we do not think that the illness of such an officer
ought ijpso facto to put an end to such an inquiry, for the
presence of the accused has never been considered essential
to it, and the public interests might suffer seriously if because
of his illness no proceedings could bo had to remove an unfit
officer from his office. And we are not satisfied that Mr.
Newton might not by deposition or written statement contra-
cuc! or explain the evidence already taken, and which seems
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to bear so heavily against him. The Committee long since
formally notified the accused that it would receive his depo-
sition or affidavit, neither of which has been presented; and
we are inclined to think that, if he desired to, ho might, at
least before the adjournment of the Legislature, instruct coun-
sel so as to enable the Committee to finish its inquiry into the
charges upon which it had begun, as they are very simple,
and any answer to them must, it should seem, be equally
brief.

We think that the petitions and written evidence in the case
should be transmitted to the governor, with a view to New-
ton’s removal from his office.

JONA. WHITE,
Of the Senate.

C. H. HILL,
M. J. McCAFFERTY,

v LEVI C. WADE,
A. E. PILLSBURY,

Of the House.




