
HOUSE No. 389.

House of Representatives, May 8, 1877.

Ordered, That the opinion of the justices of the Supreme
Judicial Court be requested upon the following questions of
law, viz. :

First. Is a special justice of a municipal, district or police
court such a judge as the eighth article of amendment to the
constitution declares shall not have a seat in the House of
Representatives ?

Second. If the first question is answered in the affirmative,
does the acceptance of the legislative vacate the judicial
office ?

GEO. A. MARDEN, Clerk.

Commcmrocaltl) of ittassacljusctts.
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Court House, Boston, May 14, 1877.

Sir :—I have the honor to submit herewith the answer of
the justices of the Supreme Judicial Court to the order
referred to them by the honorable House of Representatives.
I also inclose copies of the case of Thomas Sheehan upon
habeas corpus, and of the opinion of the court thereon,
referred to in the answer of the justices, aud not yet printed
in the reports of decisions; and am,

Most respectfully,
Your obedient servant,

HORACE GRAY.

The Honorable the Speaker of the House of Representatives.

The undersigned, justices of the Supreme Judicial Court,
having taken into consideration the order passed by the hon-
orable House of Representatives on the eighth, and trans-
mitted to them on the tenth day of the present month,
respectfully submit the following answer :

The eighth article of amendment of the constitution of the
Commonwealth declares that "no judge of any court of this
Commonwealth (except the court of sessions), shall at the
same time hold the office of governor, lieutenant-governor or
councillor, or have a seat in the Senate or House of Repre-
sentatives of this Commonwealth.”

The inquiry proposed by the honorable House in the form
of two successive questions, is in substance but one, namely,
whether, by the effect of this provision of the constitution, a
special justice of a municipal, district or police court vacates
his judicial office by accepting a seat in the House of Repre-
sentatives.
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The constitution authorizes each branch of the Legislature,
as well as the governor and council, to require the opinions
of the Justices of the Supreme Judicial Court " upon impor-
tant questions ot law and upon solemn occasions.”

The object of this clause appears to us to be to enable the
Senate, the House of Representatives, or the governor and
council, to obtain the advice of the justices upon any impor-
tant question of law which the body making the inquiry has
occasion to consider in the exercise of the legislative orO

executive powers intrusted to them respectively.
In view of the separation, established by the constitution,

between the legislative, the executive and the judicial depart-
ments of the government, we can hardly suppose it to have
been the intention that either the legislative or the executive
should demand of the judiciary its opinion, in advance, upon
a question which may arise in the course of judicial adminis-
tration, and which cannot be affected by legislative or execu-
tive action.

Without undertaking to define the limits of the authority
to require opinions from the judges, or to enumerate all the
cases in which this authority has been exercised and recog-
nized, we would refer in a general way to some of the more
familiar ones, as illustrating the scope of the constitutional
provision.

Opinions have been given when required by the governor
and council, upon questions of law affectioug the constitution
of the council; or involved in the exercise of the power of
the Governor to veto bills or resolves ; of the power vested
in him as commander-iu-chief of the militia; of his power
with the advice of the council to appoint or remove public
officers, to pardon offences, or to issue warrants for the exe-
cution of capital sentences; or in the discharge of duties
imposed upon the governor and council by statute, such as
issuing warrants for the payment of claims against the Com-
monwealth, or canvassing returns of votes for public officers.

Opinions have been given to to the Senate or to the House
of Representatives, upon the construction and effect ot the
constitution, and of existing statutes, witli a view to further
legislation; upon questions whether a bill has been so laid
before the governor as to become a law by lapse of time
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without his approval; upon, questions relating to the votes
for governor and lieutenant-governor, which are directed

O CD '

by the constitution to be counted by the Senate and House
of Representatives; or to the election of councillors, wdiile
such election was required by the constitution to be made by
the two Houses; or to the election returns or qualifications
of senators or representatives, of which the Senate and the
House respectively are the final judges.

In two instances, in 1844 and in 1852, in which questions
as to the legal effect of a contract, created by statute, between
the Commonwealth and a private corporation, were proposed
by the House of Representatives and the Senate respectively,
apparently with a view to further legislation, Chief Justice
Shaw and his associates gave, opinions with some hesitation,
saying: "As the questions, on the face of them, seem to
involve a controverted question of right between the Com-
monwealth and a private corporation, a question apparently
and peculiarly fit to be decided in a regular course of judicial
proceeding, we had doubts, at the first view of the subject,
whether it was a case coming within the intent of the consti-
tution, pursuant to which questions of law are to be proposed ;

and whether it might not be expedient first to submit to the
consideration of the honorable House, whether it would be
expedient to request an ex parte opinion in such a case. Our
doubt was this: As we have no means, in such case, of sum-
moning the parties adversely interested before us, or of in-
quiring, in a judicial course of proceeding, into facts upon
which the controverted right depends, nor of hearing counsel
to set forth and vindicate their respective views of the law,
such an opinion, without notice to the parties, would be con-
trary to the plain dictates of justice, if such an opinion could
be considered as having the force of a judgment binding on
the rights of the parties.”

The question now referred to us does not regard the con-
struction or effect of any statute, or of any contract with the
Commonwealth, or any matter which can be affected by legis-
lation. It depends upon a provision of the constitution,
which, so far as it applies, operates by its own force. The
question does not purport to relate to the election or qualifi-
cations of a member of the House of Representatives. But
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the question is whether a certain judicial officer, by accepting
a seat in the House, vacates his judicial office. This appears
to us to be not a legislative, but a judicial question, which
cannot be definitively or justly decided without trial and
argument.

At the recent session of the full court in the county of Suf-
folk, it was adjudged that a person once duly commissioned
and qualified as a special justice of a police court, who con-
tinued publicly to exercise the office after being elected and
admitted to a seat in the House of Representatives, was, if
not a justice de jure, a justice de facto; and that the validity
of his acts as such, could not be contested in a summary
manner upon a writ of habeas corpus, by a person whom he
had sentenced to imprisonment; but only upon a suit against
him, either by information on behalf of the Commonwealth,
or by action by the person injured. It is within the official
authority of the attorney-general to file such an informa-
tion, and it is the constitutional right of the party to
bring such an action. The court may therefore be called
upon at any time to determine the question in a judicial
proceeding, in which any opinion now expressed would not
bind the court or the parties.

For the reasons thus briefly and imperfectly stated, the Jus-
tices of the Supreme Judicial Court (except Mr. Justice Colt,
whom there has been no opportunity to consult), with great
deference and respect to the honorable House of Representa-
tives, pray to be excused from further consideration of the
subject, until it shall have been presented and argued by
counsel in the ordinary course of the administration of justice.

HORACE GRAY.
SETH AMES.
MARCUS MORTON.
WILLIAM C. ENDICOTT.
OTIS P. LORD.
AUGUSTUS L. SOULE.

Boston, May 14, 1877.
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COMMONWEALTH OF MASSACHUSETTS.

Supreme Judicial Court.
Suffolk, ss. September term, 1876.

In the matter of Thomas Sheehan, on Habeas Corpus.

Report.

This case was heard by me upon the petition hereto annexed, the
writ issued thereon, and the return of said writ, with the papers
annexed.

It was proved at the hearing that the said Sheehan was convicted
before the police court of the city of Lynn, in the county of Essex,
of the crime of larceny, at a court held by Nathan M. Hawkes,
Esquire, special justice of said court, on the eleventh day of March,
1877, and was committed by said justice to the jail in said county ;
and that said Hawkes was duty elected a representative of the city
of Lynn to the General Court now in session ; accepted said office,
was duty qualified, and took and still holds his seat as a member of
the Legislature.

It was claimed by said Sheehan that said Hawkes had vacated
his office as special justice of said court, and that his commitment
was illegal.

I adjourned the case into the Supreme Judicial Court for the
county of Suffolk; and I reserve the case for the consideration of
the full court, having admitted said Sheehan to bail.

JAMES D. COLT, J. S. J. C.

Petition.
To the honorable the Justices of the Supreme Judicial Court.

Complains William H. Niles, attorney for and in behalf of
Thomas Sheehan, of Lynn, in the county of Essex, that said
Sheehan is unlawfully restrained of his liberty at Salem, in said
county, by John D. Cross, of said Salem ; that the pretence of such
restraint, according to the belief of your complainant, is a certain
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warrant or order, a copy whereof is hereto annexed ; that Nathan
M. Hawkes, the person named in said warrant or order, and by
whose authority the same purports to have been issued, was not a
special justice of the Lynn Police Court at the time said warrant
or order was issued, and had no right or authority to issue same.

Wherefore your complainant prays that a writ of habeas corpus
may issue, and for such other relief as to your honors may seem
meet; to the end that said Sheehan may obtain his liberty.

WM. H. NILES.

Commonwealth of Massachusetts.
Essex, ss. March 16, a. d. 1877.

Subscribed and sworn to before me,
Thos. H. Hour,

Justice of the Peace.

Copt op Mittimus.
Commonwealth of Massachusetts.

Essex, ss.
To the sheriff of said County of Essex, or either of his deputies, and to the

police officers and constables of the city of Lynn, and to the keeper and
master of the jail in Salem within the said county.

Greeting:

Whereas Thomas Sheehan, of said Lynn, now stands convicted
before the police court within and for the city of Lynn, for that the

said Sheehan, on the eleventh day of March, a. d. 1877, at said
Lynn, certain goods and chattels of the value of five dollars, of the

goods and chattels of one John Collyer, feloniously did steal, take
and carry away ; for which offence the said Sheehan is, by our

special justice of our said court, sentenced to pay a fine of ten dol-
lars, for the use of said county of Essex, to pay costs of prosecu-
tion, taxed at eleven T tfa dollars; and if not complied with forth-
with, to be sent to and confined in said jail; all which said sentence
he. the said Sheehan, now before said court, refuses to comply with :

These are, therefore, in the name of the Commonwealth of Massa-

chusetts, to command you, the said sheriff, deputies, police officers
and constables, and each of you, forthwith to convey the said Shee-
han to the said jail aforesaid, and deliver him to the said keeper,

together with this precept. And you, the said keeper and master,
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are hereby in like manner commanded, in the name of said Common-
wealth, to receive the said Sheehan (whom we herewith send) into
your custody in said jail, and him there safely to keep until he
shall comply with said sentence, or be otherwise discharged by
due course of law.

Witness Nathan M. Hawkes, Esquire, special justice of our
said court, and the seal thereof, at Lynn aforesaid, on the
sixteenth day of March, in the year of our Lord one
thousand eight hundred and seventy-seven.

[seal] H. C. Oliver, Clerk.

Judgment—Lynn Police Court.

Commonwealth of Massachusetts.

Hawkes, Justice. Essex, ss.
At the police court of the city of Lynn within and for the county

of Essex, on this fourteenth day of March in the year of our Lord
one thousand eight hundred and seventy-seven, Thomas Sheehan,
of said Lynn, is brought before said court by virtue of a warrant in
due form of law issued by said court, under its seal, on the thir-
teenth day of March A. D. 1877, to answer to the Commonwealth
of Massachusetts, on the complaint under oath of James U. Hunt,
of said Lynn, setting forth that he, the said Thomas Sheehan, on
the eleventh da}’ of March in the year of our Lord one thousand
eight hundred and seventy-seven, at Lynn aforesaid, with force and
arms, six hens, of the value of five dollars, of the goods and chat-
tels of one John Collyer, then and there in possession of the said
John Collyer being found, feloniously did steal, take and carry
away, as more full}’ appears by the complaint on file in said court;
which complaint is thereupon read by the clerk of said court in open
court, on the said fourteenth day of March, to the said Thomas
Sheehan ; and he, the said Thomas Sheehan, is asked by the court
whether he is guilty or not guilty of the offence charged upon him
in manner and form aforesaid, who pleads and says that he is not
guilty, and therefore puts himself upon trial, and the Commonwealth
doth the like ; and the case is continued to the sixteenth day of
March A. D. 1877, when Nathan M. Hawkes, Esq., first special jus-
tice of said court, presided, and after hearing divers credible wit-
nesses, duly sworn to testify the truth, the whole truth, and nothing
but the truth, relating to the premises, and fully hearing and under-
standing the defence of the said Thomas Sheehan, it appears to said
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court that the said Thomas Sheehan is guilty of the offence afore-
said.

§8 95 Wherefore it is consideredby said court that the
Mit. 25 said Thomas Sheehan, for the offence aforesaid, pay
Service, 1 85 a fine to the use of the said county, of ten dollars,

and cost of prosecution, taxed at $8.95, and to
$ll 05 stand committed until he comply with this order.

[seal.] H. C. OLIVER, Clerk.

Writ of Habeas Corpus.

Commonwealth of Massachusetts.
Suffolk, ss.

[seal.]
To Hie keeper of our jail at Salem in the County of Essex ,

Greeting:

We command you that the body of Thomas Sheehan, of Lynn in
the county of Essex, in our prison, under your custody, as it is
said, together with the day and cause of his taking and detaining,
bv whatsoever name the said Thomas Sheehan shall be called or

charged, you have before either of the justices of our Supreme

Judicial Court, at Boston within the county of Suffolk, immediately
after the receipt of this writ, to do and receive what our said justice
shall then and there consider concerning him in his behalf; and
have you there this writ.

Witness my hand and seal at Boston, this seventeenth day of
March in the year of our Lord one thousand eight hundred
and seventy-seven.

JAMES D. COLT, J. S. J. C.

_ March 17, 1877.Essex, ss.
Bv virtue of the within precept, I have this day brought the

within-named Thomas Sheehan here before the within-namedjustice,

James D. Colt; and I hereto annex a true copy of the warrant

or order by virtue of which I now hold him.

John D. Cross, Deputy Jailer.

2



ANSWER OF JUSTICES OF S. J. COURT. [May,

Copt of Mittimus and Return.

Commonwealth of Massachusetts.
Essex, ss.
To ihe sheriff of said County of Essex, or either of his deputies, and to the

police officers and constables of the city of Lynn, and to the keeper,
master of the jail in Salem within the said county. Greeting:

Whereas Thomas Sheehan, of said Lynn, now stands convicted
before the police court within and for the city of Lynn, for that the
said Sheehan, on the eleventh day of March a. d. 1877, at said
Lynn, certain goods and chattels of the value of five dollars, of the
goods and chattels of one John Collyer, feloniously did steal, take
and carry away; for which offence the said Sheehan is, by our
special justice of our said court, sentenced to pay a fine of ten dol-
lars for the use of said county of Essex, to pay costs of prosecu-
tion, taxed at eleven y-jfo dollars; and if not complied with forth-
with, to be sent to and confined in the said jail; all which said sen-
tence he, the said Sheehan, now before said court, refuses to comply
with:

These are, therefore, in the name of the Commonwealth of Massa-
chusetts, to command you, the said sheriff, deputies, police officers
and constables, and each of you, forthwith to convey the said Shee-
han to the jail aforesaid, and deliver him to the said keeper,
together with this precept. And you, the said keeper and master,
are hereby in like manner commanded, in the name of said Com-
monwealth, to receive the said Sheehan (whom we herewith send),
into your custody in said jail, and him there safely to keep until he
shall comply with said sentence, or be otherwise discharged by due
course of law.

Witness Nathan M. Ilawkes, Esq., special justice of our said
court, and the seal thereof, at Lynn aforesaid, on the six-
teenth day* of March, the year of our Lord one thousand
eight hundred and seventy-seven.

[SEAI~] 1 H. C. OLIVER, Clerk.

A true copy. Attest: L. Burrill, Jr.,
Police Officer, Constable of Lynn.

Essex, ss. March 10, 1877.
By virtue of the within precept, I have committed the within-

named Sheehan to the jail in Salem, and left an attested copy of
this precept with the keeper thereof.
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Fees, service, $0 30
conveyance of prisoner, miles, .... CO
travel, miles, ....... 70
copy, 25

$1 85
L. Burrell, Jr.,

Police Offices, Constable of Lynn.

A true copy. Attest: L. Burrell, Jr.,
Police Officer, Constable of Lynn.

A true copy of the precept, and of the return, upon which I hold
the within-named Thomas Sheehan.

Attest: JOHN D. CROSS,
Deputy Sheriff, and Deputy Jailerat the jail in Salem, Essex Co.

Copy. Attest: John Noble, Clerk.
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COMMONWEALTH OF MASSACHUSETTS.

Supreme Judicial Court.
Suffolk, ss. March Law Term, 1877.

In re Thomas Sheehan on Habeas Corpus.

Opinion of the Court.
Gray, C. J.—The petitioner, not denying the jurisdiction of the

police court of Lynn, rests his claim to be discharged upon the dis-
qualification of Mr. Hawkes (who, as a special justice of that court,
passed the sentence and ordered the commitment), b}? reason of the
eighth article of amendment of the constitution, which declares that
no judge of any court of this Commonwealth (except the court of
sessions) shall at the same time have a seat in the Senate or House
of Representatives.

But if Mr. Hawkes upon taking his seat in the House of Repre-
sentatives, ceased to be a justice de jure, he was, by color of the
commission which he still assumed to hold and act under, having
the usual signs of judicial office—sitting in the court, using its seal,
and attended by its clerk—and no other person having been appointed
in his stead, a justice de facto. Upon well settled principles, it
would be inconsistent with the convenience and security of the
public, and with a due regard to the rights of one acting in an
official capacity under the color of, and a belief in, lawful authority
to do so, that the validity of his acts as a justice should be dis-
puted, or the legal effect of his election and qualification as a repre-
sentative be determined, in this proceeding to which he is not a
party. The appropriate form of trying his right to exercise the
office of justice is b}- information in behalf of the Commonwealth,
or perhaps by action against him by the person injured. Fowler v.
Beebe, 9 Mass. 231, 235 ; Commonwealth v. Fowler, 10 Mass. 290,
301.

The rule extends to all offices, executive or judicial, and applies
alike to questions of the validity of the original election or appoint-
ment, and to questions whether the commission or authority has
expired b}r its own limitation or by the acceptance of an incompati-
ble office. Of the great number of cases in the books, it will be
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sufficient to cite some of those most nearly resembling the case
before us.

Judicial acts done in a court baron by a steward not duly
appointed, or by an under steward who kept court as steward with-
out authority of the lord or of the high steward, or even by a clerk
holding a court without disturbance by the lord, were held good, as
done by color of authority, the lawfulness of which the suitors
were not compellable to examine or inquire into. Harris v. Jays,
Cro. Eliz. GOO. Vine Ab. Steward of Courts, G. Com. Dig. Copy-
hold C 5.

In Milward v. Thatcher, 2 T. R. 81, 87, Mr. Justice Buller,
speaking of early cases in which writs of error were unsuccessfully
brought to reverse judgments, by the, records of which the same
persons appeared to have acted as judges and as bailiffs, said :

“ In
such cases the question, whether they bo properly judges or not, can
never be determined ; it is sufficient if they be judges de facto.’’
See, also, Andrews v. Linton , 2 Ld. llaym. 884, 885 ; Clark v.
Commomcealth, 20 Penn. St. 129.

In Cocke v. Halsey, 1G Pet. 71, 87, which concerned the validity
of an act done by a clerk pro tempore after the close of the term of
court at which he was appointed, the Supreme Court of the United
States expressed a decided opinion that, assuming that the appoint-
ment was, by the constitution and laws of the State, limited to the
term, j-et he was clerk de facto, acting colore officii, and his acts
must therefore be deemed valid as regarded third persons interested
in them. So acts done by a justice of the peace or a constable,
after his commission has expired, but while he is commonly reported
to hold his office, are valid. Brown v. Lunt , 37 Maine, 425 ; Peter-
silea v. Stone, 119 Mass. 465.

The constitution of the State of Vermont declares that “no
person holding any office of profit or trust under authorify of Con-
gress shall be eligible to any appointment in the Legislature or of
holding any executive or judiciary office under this state.” In
McGregor v. Batch, 14 Vt. 428, a plea to the jurisdiction of a justice
of the peace, that at the time of signing the writ, and at the time of

the trial, he was a postmaster under the authority of Congress, and

as such was ineligible to the office of a justice of the peace and un-

authorized to take cognizance of the action, was adjudged, upon full
consideration, to be bad, because he was a justice de facto, and the
question whether, on the one hand, upon accepting and qualifying
as a justice, he resigned the office of postmaster and became a jus-

tice de jure, or, on the other hand, continued to hold the office of
postmaster, and therefore could not legally hold the office of justice
also, could not be tried and determined in an action to which he was
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not a party. That case has more than once been cited with ap-
proval by this court. Commonwealth v. Kirby, 2 Cush. 577, 581 ;

Fitchburg Railroad v. Grand Junction Railroad, 1 Allen, 552, 558.
In Commonwealth v. Kirby, the defendant, being indicted for

assaulting and obstructing a constable in the execution of his office,
introduced evidence that the only authority of the constable was a

warrant issued by a person who, after having been appointed and
qualified as a justice of the peace, had been duly appointed and
qualified as a constable, and held this office when he as justice issued
the warrant in question. This court, while expressing the opinion
that the acceptance of the office of constable did not, by the con-
stitution of Massachusetts, disqualify him to act as a justice of the
peace, further declared that if this were more doubtful, and, if in
an action instituted against a justice of the peace for issuing his
warrant without authority, this ground of the incompatibility of the
two offices would avail; yet that, holding a commission as justice of
the peace, and having been legally qualified to act as such, and con-
tinuing to act in that capacitj' with full powers, unless for the objec-
tion now taken, he would, as against third persons, be considered
as a justice of the peace de facto, and his warrant would justify the
officer to whom it was directed in making service of the same.

In Fitchburg Railroad v. Grand Junction Railroad, which was an

action to recover a portion of the expense of building a bridge at a

junction of the tracks of several railroad corporations, according to
the award of a commissioner appointed by the governor, upon the
application of the plaintiff, under a statute for the purpose, it was
held that it wTas not open to the defendant to show that the appoint-
ment was in violation of the constitution of the Commonwealth, for
the reason that the commissioner held at the same time two other
offices.

The case of this petitioner being within the jurisdiction of the
police court, the warrant of commitment, under the seal of the court
and signed by its clerk, was a complete justification of the jailer
to whom it was addressed. When the court has jurisdiction of the
case and of the party, and the warrant is sufficient to justify the
officer, and the prisoner has no special privilege or exemption, his
imprisonment is legal, and the law does not allow the authority of
the judge bj’ whom the court was held, and the warrant issued, to be
disputed in a summary manner by writ of habeas corpus. Com-
monwealth v. Lecky, 1 Watts, G 6 ; State v. Bloom, 17 Wis. 521;
ex parte Strable, 16 lowa, 369 ; ex parte Strang, 21 Ohio St. 610.

Prisoner remanded.
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Boston, May 14, 1877.

I certify the above to be a true copy of the opinion of the Supreme
Judicial Court in the case of In re Thomas Sheehan on habeas
corpus, argued at Boston on the 27th da} - of March, 1877, and
decided on the 10th day of April, 1877.

Joiin Latiirop,
Reporter ofDecisions.




