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House of Representatives, Mar. 22, 1881.

The Committee on Bills in the Third Reading, to whom
was referred a Bill for the preservation of lobsters, report
that the Bill is correctly drawn except the last clause of sec-
tion first; and they recommend that said clause, containing
the words “ and in all prosecutions under this act the pos-
session of any lobster not of the length hereinafter required
shall be prima facie evidence to convict,” be stricken from
said section as unconstitutional. In a prosecution under this
proposed act, after evidence submitted on behalf of the Com-
monwealth, that the defendant had a lobster of less than the
required length in his possession, if the defendant does not
choose to offer any testimony, the jury would be bound,
under the instructions of the court, to find the defendant
guilty of an illegal sale of a lobster, or of having with intent
to make an illegal sale. Though the defendant’s possession
of the lobster may be perfectly innocent, as, for instance,
caught by him or given to him for his own use, yet in the
absence of other and controlling evidence he must be con-
victed of the commission of a crime. The act makes proof
of the possession, a fact equally consistent with the innocence
as with the guilt of the defendant, not only evidence against
him, but prima facie evidence, so that it is not only the right
but the duty of the jury to convict, unless the presumption
is rebutted by other evidence.

Ihe act virtually strips the accused of the protection of
the common-law maxim, that every person is to be presumed
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innocent until he is found guilty, and is repugnant to the
constitutional provision that the accused shall not be de-
prived of “ life, liberty, or estate but by the judgment of his
peers or the law of the land.” A man does not have the
judgment of his peers, the jury, if the jury is compelled, by
an artificial rule, to convict him whether they think him
guilty or not, upon the proof of a fact which is consistent
with his innocence. Neither is he convicted by the law of
the land. This phrase in the Constitution was intended to
limit the legislative power; and a legislative enactment is
not necessarily the law of the land, even when it does not
conflict with any other provision of the Constitution.
This phrase secures to every citizen, except in the matter
of taxation, a judicial trial, before he can be deprived of life,
liberty or property ; and the effect in criminal prosecutions is
to secure to the accused, before condemnation, a judicial
trial, if not strictly in all points according to the common
law, at least not in violation of those fundamental rules and
principles which have been established at common law for
the protection of the subject or the citizen. Among these
rules, there is none which is more fundamental than the rule
that every person “shall be presumed innocent until he is
found guilty.” If it were in the power of the Legislature to'
take from the accused the presumption of innocence which
attends him throughout the trial, which, throwing the burden
of proof upon the government, never lifts it until all reasona-
ble doubt of guilt is removed, if this presumption can be
changed, if this burden can be satisfied, by the evidence of
things in themselves wholl}' indifferent, and proving nothing:
biut .the want of proof, the Constitution saves the form only
and not the substance of the trial. If the Legislature may
sa}r an innocent act is presumptive evidence of guilt,it would
be .only one -step farther in the same direction to make that
presumption conclusive.

To hold thata Legislature can create artificial presumptions
of iguiljt from facts which are not only consistent with inno-
cence, but which are not even a constituent part of the crime
■when committed, is to hold that it has the power to take-
.away from a judicial trial the very element which makes it

tp bind and circumscribe the judgment of courts.and
juries in matters of fact, and in an important measure to pre-
determine their decisions and verdicts for them.
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It is true the accused has the right of defence left to him,
and may, if he can, prove his innocence. Upon proof of a
fact, namely, the possession of the lobster, which the law no-
where forbids or censures, and which is, in and of itself,
without moral meaning, it takes from the accused the pre-
sumption of innocence, and calls upon him for his defence;
his defence not to the thing proved, but to the thing not
proved, the thing the government has failed to prove, to wit,
a sale or intent to sell, and the right to testify in his own
behalf, having been granted, can be abrogated again by the
legislature.

It may be said, in reply, that this proposed act is sustained
by legislative precedent. One step over the Constitution is
not an excuse for a second, and that for a third; and this
case may be distinguished from the cases which seem to sus-
tain this sort of legislation.

For the Committee,

HARVEY N. SHEPARD.




