
HOUSE No. 78.

House of Representatives, Feb. 5, 1884.

The Committee on Elections, to whom was referred the
petition of Henry Augustus Baker for a recount of the votes
cast in the town of Rockland for representative from the
Ninth Plymouth District, and for the seat as such represen-
tative, have considered the same and report as follows :

The Ninth Plymouth District is composed of the towns of
Hanover and Rockland. At the election in November last,
there were two candidates for representative, George H.
Hunt, the sitting member, and the petitioner, both of Rock-
land. The vote in said towns was, according to the returns,
as follows :

Hunt. Baker.

Rockland, 454 538
Hanover, 229 134

683 672

Henry Baker had .........1
Henry P, Baker had 1
H. P. Baker had 1

Henry A. Baker of Rockland, 1

The petitioner claimed that the four votes for Henry,
Henry P., H. P., and Henry A. Baker, were intended and
should be counted for him. He also claimed that four votes
were illegally cast for Mr. Hunt; the voters not having
resided for six months in the town in which they voted. It
will be seen that, admitting the petitioner’s allegations to be
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true, ho was still three votes behind the sitting member, and
he relied upon a recount of the votes of Rockland to change
the result. The selectmen of Rockland were Charles Bearce,
William Forbes, and Daniel G. Wheeler. The town clerk
was Ezekiel R. Studley. Mr. Studley had been town clerk
for about eleven years, and had assisted in counting the bal-
lots at State elections during that time. He occupied a
table behind the selectmen, and as soon as a ballot box was
full he took the ballots, counted them, and then put them
into a large paper bag, where they remained until delivered
to your Committee. Mr. Studley counted alone until a
greater part, two-thirds at least, of the ballots had been
counted. Then Mr. Wheeler came to the table and both
counted, but neither counted any ballots which the other
had counted. Mr. Bearce stood by the ballot box all day.
Mr. Forbes and Mr. Wheeler attended to the check list until
the press of voting was over, and then Mr. Wheeler went to
the table with Mr. Studley and left Mr. Forbes to attend to
the check list alone. No objection was made by any one
during the day to the manner in which the votes were being
counted. Mr. Bearce and Mr. Forbes both testified that
nothing occurred at the election which led them to think
that there had been a mistake, or that the ballots were not
correctly counted. The vote was declared Mr. Studley
within twenty minutes after the polls were closed. In
announcing the vote for Mr. Baker he made a mistake of
ten votes, giving it as 528 instead of 538. In a letter to the
“ Rockland Standard,” he frankly acknowledged the mistake,
and said it was made “ in hurrying to make the announce-
ment

It is well established by the precedents of the House that
the mere fact of there being but a few votes between the
number thrown for the contestant and the number thrown
for the sitting member will not authorize a recount.

Burt's case, . 1872, House Doc. No. 13
Austin's case, .......1873, “ “ 48
Oreene's case, .......1875, “ “ 35
Slate's case, “ “ “59
lay lor's case, “ “ “65
Morse's case, 1877,' “

:

GhadwelVs case, “ “ “2/
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Section 26 of chapter 7 of the Public Statutes provides
that the votes in elections for national, state, county and
district officers shall be received, sorted and counted by the
selectmen. It was therefore contrary to the terms of said
section for the selectmen of Rockland to allow the town
clerk to count the votes ; and your Committee, following the
example of their predecessors, desire to put upon record
their condemnation of such a course of proceeding. They
believe that such an important matter as the counting of
votes and the determination of the result of an election has
been most wisely placed in the hands of the selectmen, who,
by reason of their judgment and experience, have been
placed in' charge of the prudential affairs of the town, and
who are sworn to the faithful discharge of their duties.
But however unlawful or irregular it may be for the select-
men to allow other persons to count votes, such illegality or
irregularity has never been held to invalidate the election.

Strong's case, 20 Pick, 484.
Arnold's case, 1867, House Doc. No. 64
Pease's case, 1883, “ “ 28

Coming next to the question of granting a recount on the
ground of the irregularities above mentioned, your Com-
mittee carefully examined the cases upon that point.

In Monroe’s case, 1874, House Doc. No. 93, it appeared
that about two-thirds of the votes cast for representatives wer e
counted during the meeting by the clerk of the board of select-
men and that no one verified his count. The petitioner
asked for a recount. A majority of the committee reported
leave to withdraw. The minority were of opinion that there
should be a recount. The House sustained the minority
and ordered a recount. In McManus’ case, 1875, House
Doc. No. 14, a recount was asked for on the ground that a
Mr. Mason, who was not one of the selectmen, assisted in
counting the votes. It appeared that all of the selectmen
were present; that one of them counted all of the ballots;
that they were again counted by Mr. Mason, and that the
result was the same. The committee reported leave to
withdraw, which was accepted by the House. In Slate’s
case 1875, House Doc. No. 59, there were two representa-
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lives tor the district. One of the sitting members received
nineteen votes, and the other only six votes more than the
contestant. The votes were counted by two of the voters
who were invited by the selectmen to perform that service.
No objection to that manner of counting was made by any
one during the election. The committee held that there
was no evidence which led them to doubt that the votes
were correctly counted and returned, and reported leave to
withdraw, which was accepted by the House. In Sampson’s
case, 1876, House Doc. No. 4, there was a recount, but it

not appear from the report upon what ground it was
granted.

The next is Stimpson’s case, 1876, House Doc. No. 30.
Your Committee have not been able to reconcile this case
with the others. Here, the clerks of the two precincts
making up the district (Ward Three in the city of Lynn and
the town of Swampscott), failed to meet at noon on the day
following the election, to make up their return and certifi-
cates, as required by law, and did not meet until Thursday
evening following. The committee held that this irregu-
larity did not invalidate the election, but that the return and
certificate were invalid and must be set aside; and they
granted a recount on that ground. This irregularity was not
set forth in the petition, but appeared incidentally. In
Haynes’ case, 1877, House Doc. No. 64, the same point was
raised in the petition. The town clerks not only failed to
meet on the day following the election to make up their
return and certificates, but never met at all. The commit-
tee said that they saw no ground to question the correct-
ness of the conclusions arrived at in Stimpson’s case, to wit;
that the return and certificate are invalid and must be set
aside ; but intimated, without deciding it, that the proper way
to ascertain the result of the election was to examine and
compare the records of the election in each town, and not to
recount the votes. The district comprised the towns of May-
nard, Sudbury, Weston and Wayland, The records of the
votes of Maynard, Sudbury and Weston were not disputed,
and were taken by the committee. In respect to the town
of Wayland, the committee say, “ having the ballots before
them, they decided upon other grounds to recount them.”
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This case, therefore, is not authority for recounting votes
solely on the ground of irregularity in the proceedings at or
after the election. See, algo, Hillman’s case, 1880, House
Doc. 46, where the town clerks failed to meet, and where
the committee, following the suggestion in Haynes’ case, can-
vassed the district, taking the votes as recorded in the sev-
eral towns. The committee recounted the votes in one of
the towns, Tisbury, but upon other grounds, as will appear
below. There was a case in 1878 (Kimball’s case. House
Doc. 92), in which a recount was granted without any rea-
son being shown therefor, but the chairman protested against
the action of the committee.

In Hillman’s case, cited supra, the petitioner, among other
things, prayed for a recount of the votes in the town of
Tisbury, on account of informality in the method of count-
ing the same. The committee say : “It appeared from, the
evidence that the ballots in that town were divided into four
different bundles, and that each bundle was counted by a

different person, and that no one man verified the count.
Your committee, considering this a somewhat careless way
of counting, proceeded to count the votes of said town." In
Ames’ case, 1880, House Doc. 99. it appeared that the town
clerk and one of the selectmen had charge of counting the
ballots ; that the boxes were opened and the ballots removed
five times during the day, and counted each time by both
parties, each verifying the count of the other. Held : that
the votes were carefully and correctly counted. In Harris’
case, 1883, House Doc. No. 14, two persons, neither of whom
was a selectman, were present and assisted in the sorting
and counting of the ballots; but it also appeared that all the
votes were counted by the selectmen. Leave to withdraw
was reported, and accepted by the House.

Applying the rules laid down in the cases above cited to
the present case, your Committee unanimously voted to
grant the petitioner a recount. The manner of sorting and
counting the votes in the town of Rockland was such, in the
opinion of your Committee, as to leave a reasonable doubt
as to the accuracy of the count. The votes should have
been sorted and counted by the selectmen ; but that irreg-
ularity, in the opinion of your Committee, has no bearing
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upon the question of a recount any further than this, —that
there is a presumptidn in favor of the accuracy of the con-
stituted officers whose duty it is, under the statute, to count
the votes, while there is no such presumption in the case of
other persons. They granted a recount for the reason that
none of the votes were counted by more than one person.

It appeared, too, that most of the counting was done dur-
ing the excitement and bustle of the meeting, and while the
voting was going on so fast that it required two of the select-
men to attend to the check list. Mr. Studley admitted that
he made a mistake of ten votes against the petitioner in
declaring the vote, and says that he made the mistake “ in
hurrying to make the announcement.” If Mr. Studley and
Mr. Wheeler had gone over each other’s work, and the
result had remained unchanged, a very different case would
have been presented. In every case where a recount has
been refused there has been this check upon a mistake.

Monroe's case and Hillman's case, cited supra, are direct
authorities in support of the decision of your Committee.

Upon recounting the votes of Rockland your Committee
found that the town clerk had made a mistake of nineteen
votes against the petitioner and eleven votes against the
sitting member, making the vote of the petitioner 557
instead of 538, and the vote of the sitting member 465
instead of 454. By agreement of both parties, your Com-
mittee then recounted the votes of Hanover, which were
counted by the selectmen, and found no mistake. By the
recount, therefore, the vote of the district was as follows ;

HUNT. BAKER.

In Rockland, 465 657
“ Hanover, 229 184

694 691

In Rockland, Henry Baker of Rockland had ... 1

In Hanover, Henry P. Baker ofRockland had ... 1
“ “ H. P. Baker “ “ “ . .

. 1
“ “ Henry A. Baker “ “ “ . . . 1

In Rockland there were three votes for Mr. Hunt, namely,
those of Ellsworth Cobbett, Lewis W. Cobbett and Asa H.
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Josselyu, which were challenged and sealed up in separate
envelopes. The petitioner claimed that these votes were
illegal and ought not to be counted, on the ground that none
of said persons had resided in said Rockland for six months
next preceding the election. He also claimed that the vote
of Albert W. Bailey of Hanover, who testified that he voted
for Mr. Hunt, ought not to be counted, for the reason that
he had not resided in said Hanover for six months next pre-
ceding the election. Mr. Hunt claimed that three persons
in Hanover voted for Mr. Baker, namely, Patrick Cooley,
Michael McEnroe and Barney Dagiu, who could not read
and write ; and. that in Rockland, Ezra Arnold, a legal voter,
would have voted for Mr. Hunt, but was unlawfully refused
registration.

With reference to the votes for Henry P. and H. P. Baker,
it appeared in evidence that the petitioner was generally
known and called by the name of Henry Paul Baker in Han-
over, where said votes were cast.

Mr. Fred M. Harrub, a member of the House, who resides
in Plympton, which is about thirteen miles from Rockland,
testified that he had always known the petitioner as Henry
Paul Baker, and so called him, using both names, “ Henry
Paul.”

The petitioner testified that he was forty-three years old,
and was born and had always lived in Rockland; that his
father’s name was Paul Baker; that he, the petitioner, was
sometimes called Henry Paul, or Hen. Paul, and sometimes
Henry Baker, or Hen. Baker; that he was well known in
Hanover, and in that town was oftener called Henry Paul
than Henry Baker.

Bernard Damon, town clerk of Hanover, testified that two
men came up to his desk at the election and asked what
Mr. Baker’s name was ; that he answered, “ Henry Paul; ”

and that he then saw them write upon their ballots. He
also testified that ho supposed the petitioner’s name was
Henry Paul Baker and that he was so known and called in
Hanover.

Isaac G. Stetson, one of the selectmen of Hanover, testi-
fied that until recently he had always known the petitioner as

Henry Paul Baker.
Urban W. Cushing of Rockland, testified that he cast the
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“ Henry Baker” ballot, and that ho was personally ac-
quainted with the petitioner. He also testified that he
intended to vote for the petitioner, but your committee re-
jected that testimony as incompetent. (See flood's case,
1875, Ho. Doc. No. 38.)

It also appeared that there was a Henry Austin Baker,
who was a voter in Rockland, and that the “Rockland Stan-
dard,” which had, at that time, a circulation of about thirty-
five copies in Hanover, where the “ Henry A. Baker” vote
was cast, in its issue of November 3d, 1883, by mistake gave
the name of Henry Austin Baker as one of the candidates at
the Democratic caucus. Afterwards in the same item it
twice gave the name as Henry A. Baker. It did not appear
that any voter in Hanover actually saw this erroneous news-
paper item.

Henry Austin Baker was present before your Committee
and testified that he was a Democrat and a voter in Rock-
land at the last election, but that he was not then, and had
never been, a candidate for any office; that no one spoke to
him or of him as a candidate, and that he received no votes;
that he was not present at the caucus, and was not in town
at the time; and that he had no particular friends in Han-
over.

Charles H. Ellis, who cast the “ Henry A. Baker” ballot,
identified it, and testified that he himself wrote that name
upon it, and that he was personally acquainted with the peti-
tioner. He also testified that he intended to vote for the
petitioner, but your Committee rejected that testimony.

Andrew Shanahan testified that he had resided in Rockland
about thirty years, and had known the petitioner about four-
teen years ; that he was a member of the Democratic town
committee, and canvassed for the petitioner before the last
election ; that the principal candidates at the caucus were
the petitioner, Chester M. Perry, John W. Cameron, E. T.
Wright and T. H. B. Whiting; and that there was no can-
didate by the name of Baker except the petitioner. He also
testified that while he was canvassing for the petitioner, he
(the petitioner) was generally spoken of as Henry Paul, or
Hen. Paul.

Upon the above evidence your Committee were of the
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opinion that all of said votes wore intended and should be
counted for the petitioner, though in the case of the “ Henry
A. Baker’ vote they believe that they have gone a step
farther than any of their predecessors have been called upon
to go.

Pratt's case, .... Mass. Cout. Eloc. Cases, p. 236
Chapin's case, 1864, House Doc. No. 17
Wright's case, 1865, “ “ 26
Coggsivell's case, 1866, “ “ 32
Champney's case, 1867, “ “ 64
Bartholmesz' case, ......1872, “ “ 130
Hdod's case, 1875, “ “ 88
Sampson's case, 1876, “ “ 4
Merrinm's case,

......1877, “ “ 33
Macomber's case, 1878, “ “ 37
Cushing’s Law and Practice of Legislative Assemblies, . p. 41

Your Committee next considered the votes of Patrick
Cooley, Michael McEnroe and Barney Dagin, who were
alleged to have voted for the petitioner, and to have been
unable to read and write; and here your Committee were
clearly of opinion that the allegations were not proved.
There was some evidence tending to show that Cooley could
not write, but there was no competent evidence as to which
candidate for representative he voted for.

The next question considered was that of the votes of
Lewis W. Cobbett, Ellsworth Cobbett, and Asa H. Josselyn,
of whom it was alleged that they had not resided in Rock-
land for six months next preceding the election. Though the
evidence was somewhat conflicting, your Committee, after
carefully considering all the circumstances of each case, were
of the opinion that each of said persons had resided in said
Rockland for six months next preceding the election, and
was a legal and qualified voter in said town. They also
found upon the evidence that Albert W. Bailey had resided
in Hanover for six months next preceding the election, and
was a legal and qualified voter in said town.

Allowing these four votes to Mr. Hunt, the sitting mem-
ber, as they were counted by the town authorities, and giving
Mr. Baker the four votes for Henry P., H. P., Henry, and
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Henry A. Baker, the vote in the district would stand as
follows:

Hunt. Baker.
Rockland, 465 561
Hanover, 229 134

694 695

This brought your Committee to the consideration of the
only remaining question in the case, namely, whether Ezra
Arnold of Rockland was entitled to vote at the last election
and would have voted for Mr. Hunt; and whether he was
unlawfully prevented from voting.

Mr. Arnold testified that he was eighty years old last
month ; that he had lived in Rockland thirty years ; that he
had always voted the Republican ticket since that party was
formed, and before that time voted the Whig ticket; that he
had always been taxed in Rockland up to last May; that
about a year ago last spring the chairman of the selectmen
met him in the street and told him that his property was not
valued at one thousand dollars, and was exempt; that he
asked the chairman about a poll tax, and was told that he
was not obliged to pay a poll tax to vote ; that he told the
chairman that he would rather pay a poll tax for the privi-
lege of voting than not to vote, and that the chairman an-
swered that it would make no difference, that he could vote
just the same; that he never asked to have a tax abated and
never applied to the assessors of Rockland to be exempted
from taxation ; that his name had been upon the voting list
until the last election; that just before the election he was
told that his name was not on the list in the hands of the
selectmen (it appeared in evidence that his name was on
the posted voting lists of Rockland, and that it remained on
said lists up to the election and afterwards; and that said
lists were dated October 17, 1883) ; that when he learned that
his name was not on the list which the selectmen had, he
was advised by several persons to pay his poll tax for 1882 ;

that he went to the selectmen the Saturday night before
election ; that they were assembled in the town hall register-
ing voters ; that he then and there, in the selectmen’s room,
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paid his poll tax for 1882 to the collector, and took a re-
ceipt ; that he took the receipt to the selectmen and asked
to have his name put on the voting list; that they told him
he could not have it put on ; that had his name been on the
list he should have voted for Mr. Hunt; that he desired to
vote for Mr. Hunt and should have voted the straight Repub-
lican ticket; that he did every thing he knew he could do in
order to vote, but that the selectmen would not put his name
on the list; that he did not know why his name was not on
the list; that he never gave any order to have it taken off,
and expressed a desire to pay a poll tax rather than lose
his vote.

Charles Bearce, chairman of the selectmen of Rockland,
testified that he knew Mr. Arnold, who had resided in Rock-
land a long time; that his name was still on the voting list
with his (Mr. Bearce’s) pencil drawn through it; that in the
book containing the list of voters, which was produced be-
fore your Committee, there is his name, “ Ezra Arnold,” and
under the column marked “ when ceased to be a voter ” is
“ 1883,” and under the column marked “ why ceased to be
a voter” is “ not taxed”; that he inferred from that entry
that Mr. Arnold paid a tax in 1881; that Mr. Arnold came
in the evening of the Saturday before* election and asked if
he could be registered ; that the selectmen told him that it
was too late, that he had not paid any tax for two years, and
that if he had let them know before he could have regis-
tered. He also testified that Mr. Arnold was taxed in 1882,
but that the tax was abated ; that he was exempt by law be-
fore that; that they exempted him in 1882 and 1883, not
thinking they were to deprive him of his vote; that ho
(Mr. Bearce) met him in the street two or three years ago,
and told him that he had got good news for him ; that he
said, “You are exempt, and have never got to pay any
more taxes ;

” that the thought of preventing Mr. Arnold
from voting; never entered his mind.

Daniel G. Wheeler, one of the selectmen of Rockland,
testified that Mr. Arnold was assessed in 1882 and the tax
abated; that it was abated on the ground that he was ex-
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empt from taxation, under the statute, by reason of age,
infirmity and poverty ; that they were acting under the sup-
position that a person so exempt was entitled to vote, and so
informed Mr. Arnold; that he was assessed in 1882 because
they supposed it was necessary to assess him in order to
keep him on the voting list; that the selectmen decided that
he was exempt, and that he could vote without paying a tax ;

that Mr. Arnold came to them the Saturday night before
election; that some one had told him he would have to pay
a tax in order to vote; that he came with his money in his
hand, and wanted to pay his tax so that he could vote ; that
the selectmen told him that there was no tax against him;
that they had no idea at that time that he was taxed in 1882,
but upon searching the records afterwards they found that
he was so taxed, and that it was abated; that if they had
known this they would have allowed him to pay a portion of
that tax and to vote, but not being taxed in 1883 they got
the idea that he was not taxed in 1882 ; that he wanted his
name put on the voting list, and asked repeatedly to have it
done; that he urged to have it done, and said he didn’t see
why they couldn't do it; that he said he wanted to be taxed
and to vote; that they told him they didn’t see how they
could allow him to vote. He also testified that Mr. Arnold
had voted every year till last year; that he had never asked
to have his tax abated; and that he had always said he
wanted to retain his right to vote ; that there might some-
thing come up he should feel anxious about, and he wanted
to retain his right.

Upon the above, which is the substance of the evidence,
your Committee were clearly of the opinion that Mr. Arnold
was entitled to vote at the last election, and was unlawfully
prevented from voting; and that if he had been allowed to
vote, he would have voted for Mr. Hunt, the sitting member.

Judge McCrary, in his “ American Law ofElections,” says,
on p. 48 : “A case may occur where a portion of the legal
voters have, without their fault, and in spite of due diligence
on their part, been denied the privilege of registration. In
such a case, if the voter was otherwise qualified, and is
clearly shown to have performed all the acts required of him



1884. 13HOUSE —No. 78.

by the law, and to have been denied registration by the
wrongful act of the registering officer, it would seem a very
unjust thing to deny him the right to vote. In elections for
State officers, however, under a constitution or statute which
imperatively requires registration as a qualification for vot-
ing, it may be that the voter’s only remedy would be found
in an action against the registering officer for damages.
When, however, a portion of the voters of a given precinct are

thus unjustly denied the privilege ofregistration, and another
portion are duly registered and permitted to vote, no doubt is
entertained hut that the entire poll should be rejected, if the
votes of the former class cannot be counted, and they are suffi-
ciently numerous to affect the result.” It appears that Mr.
Arnold was only assessed in May, 1882, which was within
two years next preceding the election. It is true that the
selectmen attempted to abate the tax, but in the opinion of
your Committee they had no power to abate it so as to affect
Mr. Arnold’s constitutional right of suffrage, except upon
his application, and with his full knowledge and consent.
No such application was made. The tax was never legally
abated, and is still in full force. It is absurd to say that a
voter can be disfranchised by the unsolicited act of a board of
selectmen in abating his tax. In the case of Weston, Mass.
Cont. Elec. Cases, p. 67, where a member returned was
elected by a majority of one vote, and it appeared that
several persons, legally qualified, who were present and de-
sired to vote at the election, were prohibited by the select-
men from doing so, the election was held void, although it
did not appear that any more than one of the rejected
voters would have voted against the sitting member, if
they had been permitted to vote.

The rejection of a legal vote will not invalidate an election
unless the result would have been changed by its reception.

Sh/TCwsbuTy . .... Msss. Oont. IbIGC. 275
Hopkinlon, “ “ "

Chester,

“

Blandford v. Gibbs, • .... 2 Cush. 39
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As Mr. Arnold’s vote, if cast, would have made a tie, and
so changed the result of the election, your Committee unani-
mously recommend that the seat held by Mr. Hunt be
declared vacant, and they report the accompanying Resolu-
tion.

For the Committee,

JAMES HEWINS.
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In the Year One Thousand Eight Hundred and Eighty-four.

RESOLUTION

Concerning the Seat held by George H. Hunt, as Represen-
tative from the Ninth Plymouth District.

Resolved, That the seat now held by George H. Hunt, as
representative from the Ninth Plymouth District, is hereby
declared vacant.

Commomucftltl) ot fflassacljusctts.








