
HOUBE No. 225.

House of Representatives, March 19, 1883

The Joint Committee on the Judiciary, to whom was re-
ferred the Order relative to giving equity jurisdiction to the
Superior Court, report the accompanying Bill.

For the Committee

BURTON W. POTTER

€ommonu)caltl) of Itlassacljusctts.
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In the Year One jThousand Eight Hundred and Eighty-three.

AN ACT
Relative to the Equity Jurisdiction of the Superior

Court.

Be it enacted by the Senate and House of Representatives
in General Court assembled, and by the authority of the
same, as follows:

1 Section 1. The superior court shall have
2 original and concurrent jurisdiction with the
3 supreme judicial court in all matters in which
4 relief or discovery in equity is sought, with all
5 the powers and authorities incident to such juris-
-6 diction, and may issue all general and special
7 writs and processes required in proceedings in
8 equity to courts of inferior jurisdiction, corpora-
-9 tions and persons when necessary to secure jus-

10 tice and equity.

1 Sect. 2. All the sections of chapter one hun-
-2 dred and fifty-one of the Public Statutes except
3 sections one, twelve, twenty-seven, twenty-eight,

Cornmomucaltl) of illassactyusetts.
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4 thirty thirty-one and thirty-three, shall apply,
5 except as herein otherwise provided, to suits in
6 equity in the superior court. In these sections
7 so applied, and in this act, the phrase “full
8 court ” shall mean the supreme judicial court in
9 banc.

1 Sect. 3. Proceedings, processes, and practice
2 in such cases shall conform, as nearly as may be,
8 to those of the supreme judicial court, and the
4 general rules for the time being of the supreme
5 judicial court for the regulation of practice in
6 equity shall, except as herein otherwise provided,
7 be rules of the superior court in the exercise of
8 its equity jurisdiction, as far as those rules are
9 applicable.

1 Sect. 4. For hearings, and making, entering
2 and modifying orders and decrees in equity causes
8 by a single justice, and issuing writs in such
4 causes, the superior court shall be always open in
5 each county, except on holidays established by
6 law; and all such proceedings shall be deemed to
7 be had in court, and not in chambers, whether the
8 court at the time thereof is sitting or open for
9 other purposes or not.

1 Sect, 5. Such suits shall be entered upon the
2 same docket as other cases in the superior court.
8 All process shall be made returnable at (be term
4 next after fourteen days from the date of the pro-
-5 cess, if required to be served fourteen days before
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G the return day, or at the term next after thirty
7 days from such date, if required to be served
8 thirty days before the return day, or at any rule
9 day within three months after the date of the

10 process.

1 Sect. G. After an appeal is taken from a
2 decree in equity of the superior court, any justice
3 of the supreme judicial court, or the full court,
4 may by order suspend, on terms or otherwise, the
5 execution or operation of the decree appealed
6 from, pending the appeal, and may modify or

7 annul any order made for the protection of the
8 rights of the parties pending the appeal; and
9 any such order of a justice of the supreme judi-

-10 cial court may be modified or annulled by the full
11 court upon motion.

1 Sect. 7. In cases of appeal from a decree
2 in equity of the superior court, the justice by
3 whom the decree was made, shall, at the request
4 of the appellant, report the facts found by him as

5 far as material, provided that such request be
6 made within four days after the appellant has been
7 notified of the entry of the decree, otherwise the
8 granting of such report shall be in the discretion
9 of the justice.

1 Sect. 8. If any defendant in a suit in equity
2 in the superior court, or any person in his behalf,
3 within thirty days after the day for appearance,
4 makes affidavit of his belief that the matter
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5 involved in the suit equals four thousand dollars
6 in value, and that his interest alone or jointly
7 with any other defendant or defendants having
8 an interest jointly or in common with him, equals
9 four thousand dollars in value, and that he has a

10 substantial defence, and of his intention to bring
11 the cause to a hearing, and requests that the
12 cause be transferred to the supreme judicial court,
13 it shall be immediately transferred with the papers
Id therein to that court, at the charge of the party
15 removing the same, and the cause shall proceed
16 as if originally instituted in that court. But be-
-17 fore such removal the superior court may make
18 such orders for the appointment of receivers and
19 of injunction or prohibition, or for continuing the
20 same in force, as are needful for the protection ol
21 the rights of the parties until the suit is heard by
22 the supreme judicial court; subject, however, to
23 be modified or annulled by the order of that court
24 on motion after the suit has been transferred as
25 aforesaid.

1 Sect. 9. When it shall appear, upon motion
2 to a single justice of the supreme judicial court,
3 that any suit in equity pending in the superior
4 court ought to be heard with a suit or cross-suit
5 in equity pending in the supreme judicial court,
6 the justice may order the first-mentioned suit to
7 be transferred to the supreme judicial court, and
8 such suit shall thereupon be transferred accord-
-9 ingly at the charge of the party making such
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10 application, and the cause shall proceed as if
11 originally instituted in that court.

1 Sect. 10. In a suit in equity in the supreme
2 judicial or superior court, the bill need not con-
-3 tain any address to the court, or the usual com-
4 mencement, or any prayer for an answer, for
5 general relief, or for process, and the answer need
6 not contain any saving of exceptions to the bill,
7 or any prayer to be dismissed, or for costs, and a
8 demurrer or plea need not contain any protesta-
-9 tion or concluding prayer, and the omission

10 thereof shall not affect the rights of the parties
11 respectively. The bill, except when it is actually
12 inserted in a writ, shall be entitled in the proper
13 court and with the full title of the cause contain-
-14 ing the names and descriptions of all the parties.
15 Bills, answers, petitions, and other pleadings may
16 be signed by the party or his solicitor, and shall not
17 require any other signature. An answer to a
18 bill shall not be sworn or under seal, except in
19 cases of bills filed for discovery only. The forms
20 in the schedule hereto illustrate the application of
21 the provisions of this section.

1 Sect. 11. When a suit in equity is commenced
2 by filing a hill in either of said courts, the plain-
-3 tiff may, at his election, take out a writ of sum-

-4 mons and attachment, or a trustee process, instead
5 of a writ of subpoena.

1 Sect. 12. Ko justice of the supreme judicial
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2 court or of the superior court shall dissolve an

3 injunction issued by the other court, or a justice
4 thereof, or interpose in any proceeding in the
5 equity jurisdiction of the other court, except as

6 provided for in section sixth and seventh of this
7 act.

1 Sect. 13. Suits in equity in the said courts
2 may be brought in any county where a transitory
3 personal action between the same parties might be
4 brought, as well as where such suits may be
5 brought under the laws now in force.

1 Sect. 14. In actions at law in the said courts,
2 the defendant shall be entitled to allege as a
3 defence any facts that would entitle him in equity
4 to be absolutely and unconditionally relieved
5 against the plaintiff’s claim or cause of action, or

6 against a judgment obtained by the plaintiff in
7 such action; and the plaintiff shall be entitled to
8 avail himself, in answer to any defence alleged by
9 the defendant, of any facts that would avoid such

10 defence in equity, or would entitle the plaintiff to
11 be absolutely and unconditionally relieved in
12 equity against such defence.

1 Sect. 15. If upon the hearing of an appeal or
2 exceptions by the full court, whether in an action
3 at law or suit in equity or other proceeding, it
4 appears that the appeal or exceptions are friv-
-5 olous, immaterial, or intended lor delay, the court
6 may, either upon motion or without any motion
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7 therefor, award against the appellant or party
8 taking exceptions double costs from the time when
9 the appeal or exceptions were taken, and interest

10 from the same time at the rate of twelve per cent.
11 by the year on any sum which has been found due
12 for debt or damages, or which he has been ordered
13 to pay, or for which judgment has been recovered
14 against him, or the court may award any part of
15 such additional costs and interest.

1 Sect. 16. The superior court may frame issues
2 of fact to be tried by a jury in an equity cause,
3 when requested by a party, and direct the same
4 to be tried in the county where such cause is
5 pending.

1 Sect. 17. Whenever an amendment is allowed
2 in the superior court under the provisions of sec-
-3 tion forty-three of chapter one hundred and sixty-
4 seven of the Public Statutes changing an action
5 at law into a suit in equity or a suit iu equity
6 into an action at law, the superior court shall
7 retain jurisdiction of said cause. And in all
8 proceedings in the supreme judicial court or the
9 superior court no action or suit shall be defeated

10 on the ground that there is an adequate remedy
11 at law, or that the relief sought can only be
12 obtained by a suit in equity, but such proceed-
-13 ing whether at law or in equity shall at any
14 time before final judgment be amendable at the
15 discretion of the court and may be amended
16 upon such terms as the court may determine.
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SCHEDULE OF FORMS.

[l. Bill for Redemption .]

In the Court.
ss.

BETWEEN

A. B. of in the
county of and
C. D. of in the county
of , Plaintiffs,

AND
E. F. of in the county

of , Defendant.
Bill of Complaint.

1. By a deed of mortgage dated the Ist of May, 1872,
and recorded with Deeds,
book page , the plaintiffs conveyed to
the defendant in fee-simple a certain piece of land, situate,
etc. [description], subject to redemption upon the plain-
tiffs, their heirs, executors, administrators, or assigns,
paying to the defendant, his executors, administrators, or
assigns, the sum of three thousand dollars in three years
from the date of the said deed, with interest thereon at
the rate of six per centum by the year, payable half-
yearly.

2. Default was made in payment of the said prin-
cipal sum, but the said interest was duly paid up to the
Ist of Mav, 1875.

3. On or about the 15th of June, 1875, the de-
fendant took possession of the premises comprised in
the said mortgage, and has ever since continued in pos-
session and in receipt of the rents and profits of the said
premises.

4. On or about the 19th of October, 1881, the plain-
tiffs requested the defendant to render an account of the
amount due on the said mortgage, but the defendant re-
fused to do so.
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5. The plaintiffs offer to pay to the defendant what
shall be found due ou the mortgage.

O O

The plaintiffs pray
1. That an account may be taken of what is due

to the defendant for principal and interest on the said
mortgage ;

2. That an account may be taken of the rents and
profits of the said premises which have been received
by the defendant or by any other person by his order or
for his use, or which might but for his wilful default have
been so received, and that what shall appear to be due to
the plaintiffs in taking the account of rents and profits be
deducted from what shall appear to be due to the defend-
ant for principal and interest;

3. That it may be decreed that, upon the plain-
tiff paying to the defendant the sum (if any) which shall
so be found due upon the mortgage, the plaintiffs shall
have possession of the premises comprised in the said
mortgage, to hold the same discharged of the said mort-
gage-

L. M.,
Solicitor for the Plaintiffs.

[2. Answer.
In the CouiiT.

ss.
A. B. and Another v. E. F.

Answer.
1. This defendant admits the allegations contained in the

Ist, 3rd, and 4th paragraphs of the plaintiff’s bill.
2. This defendant admits that the interest upon

the said mortgage was duly paid up to the Ist of Novem-
ber, 1873 ; but he denies that it was paid up to any later
time.

3. Default was made in payment of the principal
sum secured by the said mortgage and the interest
thereon; and on the 15th of June, 1875, after the said
default, this defendant made an open, peaceable, and
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unopposed entry on and took possession of the premises
comprised in the said mortgage, for the purpose of fore-
closing the right of redemption thereof; and a certificate
of two competent witnesses to prove the said entry was
duly made and sworn and recorded in the Registry of
Deeds for the said County of , within thirty days
from the said entry.

4. The possession so obtained by this defendant was
continued peaceably for more than three years before
the commencement of this suit.

J. S.,
Solicitor for the Defendant.

[3. Demurrer. ]

In the Court.
ss.

G. H. v. T. L. and Others.

Demurrer [or Demurrer of T. L. and R. C., two
or the Defendants.]

The defendants [or These defendants] demur to the
plaintiff’s bill and for causes of demurrer show

1. That the plaintiff has not stated such a case as
entitles him to any relief in equity against these defend-
ants or either of them ;

2. That, etc.
J. S.,

Solicitor for the [or the mid two~\ Defendants.
I certify that this demurrer is not intended for delay.

J. S.




