
HOUSE . . . . No. 209.

House of Representatives, April 18, 1883.

The Bill to incorporate the Palmer Water Company (Sen-
ate Doc., No. 145) being taken from the table, pending
certain questions of order raised by Mr. Hopkins of Mill-
bury, to wit:

Commomucaltl) of Massachusetts.

RULING BY THE CHAIR.

“ First. The amended bill is not legitimately before the
House, and is not a proper subject of legislation, because it
has become, by amendment, a bill affecting directly the
legal rights of individuals, otherwise than as it affects gen-
erally the interests of the people of the town to which it
specifically applies ;

“ Second. It is not reported by a committee upon a
petition ‘ duly presented,’ or as a substitute tor such report;
that is, as a substitute for a report upon a duly presented
petition ;

“ Third. The notice issued by the committee was not
in form competent to authorize a hearing and to support the
bill;

“ Fourth. The notice was not published the required
period of time ;
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“ Fifth. The notice was published and returned before
the House by its order had authorized any notice to issue ;

“ /Sixth. No notice has been issued under the order of
the House of March 2, 1883 ;

“ Seventh. It was not competent for the legislature to
pass the order of March 2, 1883, authorizing a hearing
after notice, inasmuch as the petition was not presented
within thirty days after the assembling of the General
Court.”

Mr. Speaker Marden ruled as follows :

The petition on which the bill is reported asks for au-
thority to take water “ from any springs, natural ponds,
brooks or other water-sources in the town of Palmer,” and
this is the authority granted in the bill as it came from the
Senate. The amendment adopted by the House restricts
the taking of water to “Graves Pond, so-called, in the
town of Palmer, and the waters which How into and from
the same, within the limits of said town.” The Chair is
•unable to see how the amendment has affected any private
right not affected by the original bill. Every owner of any
right in any of the water-sources in the town was affected
by the bill “otherwise than as it affected generally the
interests of the people of the town to which it specifically
applied,” the owners of “ Graves’ Pond” and its tributaries
among the rest. Restricting the bill to the owners of that
pond does not affect any new interest. The waters of
Graves’ Pond might have been taken under the original
bill, and they may be taken under the amended bill. That
they are more likely to be taken now than before does not
affect the rights involved in the taking in any way which
would require different notice from that requisite on the
petition. The Chair therefore rules that the first point of
order is not well taken.

It is not out of place to add that while Joint Rule No. 11
allows an objection under its provisions to be raised “at
any stage prior to the third reading of the bill,” this clause
can hardly have been intended to apply to an amendment.
The provision was added to the rule in order that a bill
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affecting private rights, and which ought to originate in a
petition, might not secure a standing by its faulty origin being
possibly overlooked on its first stages. It can hardly be
considered fair to the measure to allow an amendment to be
adopted without question, which should make the bill objec-
tionable in point of order, under which it must be laid aside,
when the objection might have been raised against the
amendment at the time it was offered, and the bill saved
from the necessity of so harsh treatment. And this would
be most emphatically so in a case like this, where the meas-
ure comes from the other branch. It would be hard,
indeed, if the House, by adopting a faulty amendment, might
so vitiate the bill by its own action as to cause it to be
laid aside without coming to a consideration on its merits.
And the Chair thinks it would be in accordance with the
spirit, if not the letter, of the rule, as well as in accordance
with general parliamentary law, to say that this point of
order is therefore unseasonable.

All the remaining points of order relate to the bill as it
came from the Senate, and on them the Chair rules that they
cannot be entertained, with due regard to that courtesy
between the two branches which ought always to be ob-
served. It has been the uniform practice of the House, for
the past ten years at least, and, so far as the record has
been examined, the almost unbroken practice fora longtime
previous to that, if not always, not to consider as valid, ob-
jections arising under joint rules to bills which have come
down from the other branch passed to be engrossed. The
practice has varied from this in some instances in the Senate,
but the most clearly expressed decisions in that body arc in
the same direction. The principle is concisely stated by
President Bishop (Senate Journal, 1881, page 384). Objec-
tion having been raised to a certain section of a House bill

under this same rule (now Joint Rule .No. 11), and a

Senate rule to the same effect, President Bishop said

“The Senate cannot, with a due regard to the courtesy
which ought to exist between the two branches, inquire into
the steps by which the section became a part of the bill in
the House. Objection cannot therefore be properly taken
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here to the section, on the ground that it violates the rules
referred to, or cither of them.”

The same reasoning applies equally to an entire bill, and
with special force when, as in the present case, the objec-
tionable character of the bill is due to authority given to the
committee reporting it by a joint order of the two branches.
An objection to the competency of the legislature to adopt
this order would at least have been seasonable at the time it
was under consideration, but it cannot be so considered now.
Nor is it admissible to say that because the points raised are
based on a statute they are tenable at any time. The joint
rule referred to, which is based on the statute, itself recog-
nizes a limit beyond which objections to a pending bill can-
not be raised under its provisions.

The Chair will not, therefore, now enter upon a discussion
of the weight which the objections raised by the gentleman
from Millbury might have if applied to a bill not Coming
from the other branch. It is sufficient to reaffirm the ruling
of President Bishop, above quoted, enforced by a similar
ruling from the same source. (See Senate Journal, Extra
Session, 1881, page 19.)

The two bodies had adopted a joint order that no amend-
ments to the Public Statutes (then under revision) which
involved a substantial change in the law should be consid-
ered except by a concurrent vote of four-fifths of the two
branches. The House struck out three sections of a certain
chapter, on the ground that they had been declared uncon-
stitutional. When the chapter reached the Senate the point
was raised that the striking out was “ a substantial change
in the law,” and that the House should not have taken its
action until the Senate had joined in suspending the-joint
order. President Bishop said that whatever his views might
be as to the application of the rule in this case, the point
related to the propriety of the action of the other branch in
striking out the sections, “ and he felt bound to overrule it
on the distinct ground that courtesy between the two branches
prevented its consideration in the Senate.”

For similar rulings in the House see House Journal 1882,
pp. 443, 515, in addition to which, within the knowledge of
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the Chair, there have been numerous informal rulings not
entered on the journal. A single decision in the House has
sometimes been quoted in opposition to the principle here
stated, it being that of Mr. Speaker Sanford in 1874 (see
House Journal 1874, p. 892). In this case a bill was re-
ported in the Senate on a petition asking that the provisions
of an act of they ear 1871 might lie extended, the bill con-
taining a section also extending the provisions of an act of the
year 1870. The point being raised that the committee could
not exceed the authority given by the petition, it was de-
clared to be well taken; hut the hill was not laid aside,
being recommitted for revisal. A ruling of President Cogs-
well in 1878 (see Senate Journal 1878, p. 178) is quoted in
opposition to the ground .here taken, and undoubtedly is so.
But no other precedent has been found in this branch, and
the weight of formal authority, as, well as the usual practice,
seems to be in its favor.

It is not consistent with that courtesy between the two
branches and that principle of harmony which must govern
the relations of two independent bodies, for one of them to
inquire into the regularity of the several steps by which the
other has arrived at the conclusion which it has reached, and
in which it asks concurrence. And for the House to go
back of the action of the Senate in passing the bill to be
engrossed, then back of the action ordering the same to a
third reading, and then back to the first stage, to the ques-
tion whether the committee acted properly in making its
report, is to run the risk of involving the two branches in
difficulty, and to endanger that harmony between them
which is essential, by the assumption that the other house
has neglected or improperly performed its duty.

This is true even where the branch first acting seems to
have palpably ignored or violated a joint rule; but it is
much more imperative in cases where it is uncertain whether
the rule applies or not, and where a difference of opinion
may well exist. Suppose, in this case, there had been a
doubt whether the petition required any notice, and the
Senate had decided that it did not? Should the House, by
insisting that it did, and by laying the bill aside as objection-
able in point of order, deprive the Senate of any further
opportunity of dealing with the subject?

5
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No possible right or privilege of the House can be lost, by
the practice referred to, of receiving the measure from the

Senate, and considering the question as proposed by that
branch. If the House thinks the bill invalidated by the
alleged defects, it lias full power to reject it by the same
vote which may be required to sustain the objections in the
form in which they are raised. It a bill is unconstitutional,
it must be laid aside whenever that point is determined, be-
cause an unconstitutional bill cannot become valid law ; but
even here the branch last acting should hesitate to lay aside
under a point of order a measure whose unconstitutionality
is only doubtful, and is clearly a matter of opinion. It has
been held that a measure which has once been rejected by
both branches must be ruled out, if again passed in one
branch and sent to the other for concurrence. But it seems
to the Chair, that even in this case, the better way would be
to allow the measure a standing, and give to the other branch
the benefit of any possibly reasonable excuse for having
again passed upon the matter, since such joint rejection
must come in the indirect form of “inexpedient to legis-
late ” or “ leave to withdraw.”

It will be observed that the principle does not apply
in cases where the question of concurrence at once involves
also the question of order. Thus, if a bill on leave, or an
order affecting rights concerning which legislation can, underO O O O 7

the rule, originate only on petition, comes down for con-
currence in reference to a committee, the House can properly
take cognizance of the breach of the rule, since it is virtually a
part of the pending question. But the practice has obtained
largely, even in these cases, for the clerk to return such papers
before they are presented in the House, that the alleged defect
may be remedied if it is deemed best so to do. But, when
a bill has been reported by a committee, taken its several
readings, and come down for concurrence in its passage, it
has been almost uniformly held in the House that any irregu-
larity in any of the steps taken by the other branch cannot
be inquired into, and the House must take the question as
presented to it, and accept or reject the measure on its
merits, as it may deem best. It may fairly reject a measure
which courtesy might not allow it to summarily lay aside as
improperly presented to it.
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The matter of the application of the joint rules in such
cases is not lacking in difficulties, and a somewhat extended
and close observation has confirmed the Chair in the opinion
that although the principle here laid down may sometimes
seem almost an exaggeration of courtesy as between the two
houses, it is by far the safest and most judicious practice,
and that it can do no harm, since it leaves the rights of all
parties still entirely within the control of the House.

The questions raised by the gentleman from Millbury are
exceedingly interesting, and will deserve careful considera-
tion, whenever they may be seasonably raised and clearly
under the jurisdiction of the House. At present, however,
the Chair simply rules

First, That the amended bill does not affect any private
rights not affected by the original bill; and

Secondly, That the points raised as to the original bill can-
not be entertained, with regard to the courtesy between the
two branches and the practice of the House.




