
HOUSE No. 399.

Executive Department
Boston, June 12, 1883.

To the Honorable , the House of Representatives:

I have given to the bill, entitled “An Act to authorize
cities, towns, fire districts, water, and aqueduct companies,
to hold water for sale, and to sell the same to other cities,
towns, fire districts, and individuals,” that careful considera-
tion which the importance of the subject matter seems to
demand.

As its title implies, it authorizes several public corpora-
tions to sell water to several other public corporations and
individuals.

This bill, if it became a law, would authorize any corpo-
ration named, which is now or may hereafter be authorized
to take and hold water for the purpose of supplying the in-
habitants of a particular city, town or fire district with
water for specific purposes, in addition to supplying the in-
habitants of such city, town or fire district, also to hold for
sale the water which they have been authorized to take, and
may sell the same for the extinguishment of fires and for
domestic and other purposes to any city, town, fire district,
or corporation, or to any individual residing in a city, town,
or fire district not having a water supply of its own.

(Hommontocaltl) of ittassacljuoctte.
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The bill then provides that if any such corporation wish-
ing to sell its water, and any city, town, fire district, or
individual wishing to purchase such water, cannot agree
upon the price with the purchaser, that the price may be
fixed by commissioners appointed by the Superior Court.

It then enacts that any one of those corporations selling
water under its provisions, shall pay all damages sustained
by any person in his property by the taking of any addi-
tional land, right of way, water source, water right or ease-
ment, or by any other thing done under the provisions of
this Act, and then provides the same remedy for the party
injured as is now provided by law for the taking of land for
highways, provided that an application shall be made within
three years; but no such application shall be made until the
water is actually withdrawn or diverted under the authority
of this Act.

It further provides that any such corporation shall within
sixty days after the taking of any additional lands, rights of
way, water rights, water sources or easements otherwise
than by purchase, hie and cause to be recorded in the
Registry of Deeds for the county within which such lands
or property is situated, a description thereof sufficiently
accurate for identification, with a statement of the purpose
for which the same were taken, signed by the chairman of
the board or committee having charge of its water works.

Before proceeding to any discussion of the very peculiar
provisions ot the bill, it is convenient to look carefully at
the general sul ject matter upon which it may act, and see
how far its action can be justified within the limits of the
Constitution or public policy.

Yen many acts within the last few years have been
passed for the purpose of supplying inhabitants of cities,
towns and villages with water lor domestic purposes, and
the extinguishment of fires. These are “ the specific pur-
poses ” mentioned in these acts, and it is one ot the serious
questions in the immediate future, where the inhabitants of
this Commonwealth are to obtain a supply ot pure water

uncontaminated with sewerage or other deleterious matters,
for their domestic uses. This is a question in which the
whole public arc concerned, and to meet this want the exer
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cise of the right of eminent domain by the legislature, has
been freely, and rightly, used. There is a natural right in
all men to drink and use for domestic purposes, and tor their
cattle to drink all the water of natural streams and ponds
which they need. And this right has been decided to apper-
tain to the individual citizen as against all provisions of the
legislature for the use of waiter for any other purpose, in
several very much controverted cases in the highest courts
of the State of Pennsylvania, those courts following the de-
cisions of the English courts. This natural right has been
strongly stated by Chief Justice Shaw in a case arising
in our own courts. The legislature has interposed its
law-making power to preserve this natural right, by
passing laws to prevent the pollution of streams, so as to
render their water unfit for such domestic uses. There are
other quasi public uses of water which- have always been
held subordinate to this great natural right; that is to say,
its use for navigation and for mill purposes.

Since 1845, when the first act was passed to supply the
city of Boston with pure water from Lake Cochituate, lying
twenty miles off, the right to take such water has always
been held constitutional as a taking for a public use, although
the public might be miles distant from the supply ; and so
far as I am advised, in no instance has the legislature pur-
milted water thus taken by that right, for a public use, to be
used for any other than domestic and fire-extinguishing pur-
poses, and never for any other use or purpose, unless the
conversion of it into steam for steam-power may be so
termed. The use of it for dyeing purposes cannot be said
to be in fact other than a domestic use, for as each family
would have a right to dip the water from a neighboring
stream to dye their goods, the use of water in a dyeing es-
tablishment would be only an aggregation of that use. The
legislature has never permitted water to be taken under the
right of eminent domain to be used as a mechanical power,
and in some cases, to prevent all mistake, have actually pro-
hibited it. As an example, the act authorizing the city of
Lowell to take water from the Merrimack River for the use
of its inhabitants, expressly prohibits its selling it for mechan-
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ical power, which prohibition, it may be said in passing,
would be repealed by this bill if it became a law.

I do not think it is within the power of the legislature to
authorize, under the right of eminent domain, the taking of
water to bo used for the purposes of mechanical power, by
any corporation, municipal or other, and, as I believe, the
legislature has never so done; most certainly never has it
authorized any individual so to do. Can the legislature
authorize a town to take water for a public use, and then
authorize it to sell it to any individual for any and all private
uses, as does this bill? That is to say, I have a head of
water raised by a dam on a stream which is used for manu-
facturing purposes in running a mill. Can the legislature
authorize the town to take that water from me and sell it to
my rival in manufacturing, in a neighboring town, to be
used in running his mill? Yet this is what this bill provides
may be done. It is no answer to this proposition that the
bill authorizes the town to pay me the damages which I
may suffer by the loss of my water, because while I
hold my property subject to be taken for a public
use upon the payment of damages, I do not hold my
property subject to be taken for a private use on pay-
ment of damages however great. It is mine, and I
cannot be compelled to sell it to my rival. That there
may be no mistake, if the bill allowed the sale of water only
for public uses—domestic, or for the extinguishment of
fires —this objection would not apply. But the bill expressly
authorizes the sale of any water heretofore taken, or hereto-
fore authorized to be taken, or hereafter taken, or hereafter
authorized to be taken, and all that may be taken by this
bill, to be sold to any city, town, fire district or corporation,
or any individual for domestic or other purposes. That is to
say, water heretofore taken for a public use, and upon no
other ground whatever, and paid for as for a public use, and
damages paid only for that use, may by this bill be used for
the purposes of speculation and private gain. And this bill
authorizes the taking of any lands, rights of way, water,
water rights, water source or easement, or any other thing
to enable the corporation so taking to get the water to sell.

Were the general scope of the bill unobjectionable, I pray
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leave to submit to the legislature whether the bill itself has
been sufficiently guarded in its provisions for effecting its
object.

The second section is certainly peculiar ; that if any city or
other corporation having water to sell, and any city, town,
lire district or individual wishes to purchase such water, and
cannot agree upon the price, then the price and terms shall be
determined by three commissioners to bo appointed upon the
application of either party to the Superior Court. So that for
water which it wants to sell a city may have its price fixed for
it against its will. Heretofore in this Commonwealth when
one has had anything to sell, and another wished to buy it,
the legislature has left them to tix the price between them-
selves, or not conclude the bargain. This is the first time
which has come under my notice when a legislature has
attempted to interfere with the bargains between citizens
for the sale of their own property for a private use, and I
do not think it is an experiment which ought to be encour-
aged. But if it should be, why does this bill omit to give
the same right to a corporation purchasing water to have
the price thereof fixed by commissioners, that it gives to
individuals? Why this discrimination, after having pro-
vided that a corporation may buy ?

Section three is still more peculiar. It provides that
when damages are sustained by any person in his property
by the taking of any additional land, right of way, water,
water source or easement, or by any other thing done by
any such corporation, under the authority of this act, such
damages shall be paid; and that an application may be
made for a jury to assess such damages, provided it is made
within three years; but that no application for the assess-
ment of such damages shall be made for the taking of any
water or water rights, or injury done thereto, until the water
is actually withdrawn or diverted. When shall the applica-
tion be made if lands and rights of way only are taken ?

Again, how is the injured party to know when the water is
“actually withdrawn,” that is, sold? How can the party
distinguish that from the water that is used for other pur-
poses? It is true that section four provides that in sixty
days after the taking of any such lands, rights of way,
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water rights or water sources, a description of them shall
be filed in the Registry of Deeds, with a statement of the
purpose for which the same is taken. But how does any
such description show when the water is diverted? In the
ordinary case where new water works are being put in,
anybody can find out when the water is suffered to run, or is
being pumped. But suppose this case : A corporation has a
pipe drawing water from any mill-pond for domestic pur-
poses, say a million gallons per day, for which only they
have paid me. They deem it for their interests to sell a
quarter of a million gallons more per day, and hoist their
outlet gate a few inches and draw it; how am Ito know
when that is done ? And under the limitation the time in
which I may apply for damages runs against me, and in the
end cuts me off from my remedy. What is to be done in
that case?
I take leave to ask the attention of the legislature to these

objections to the bill, and that they will reconsider it;
and if the conclusion is arrived at that the purposes of
the bill are within their constitutional power, and it is
desirable that such a bill should be enacted, that the rights
of property-holders may be guarded by other and different
provisions in a new bill.

BENJ. F. BUTLER.






