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MEMORANDUM AND ORDER 
ON RESPONDENT’S MOTION FOR SUMMARY DECISION 

REGARDING APPLICATION FOR RELIEF PURSUANT TO G.L. CH. 138 §25E 
 

This was a hearing before the Alcoholic Beverages Control Commission 
(Commission) on cross motions for Summary Decision filed by Heineken USA, Inc. 
(hereinafter “the Supplier” or “the Respondent”) and by L. Knife & Son, Inc. and 
Seaboard Products Company, Burke Distributing Corp., and A&E Distributors, Inc. 
(hereinafter “the Applicants” or “the Petitioners”) in an action filed by the Petitioners 
seeking relief under M.G.L. Ch. 138 §25E.   
 

History of the Case 
 
 Between December 3 and December 6, 2004, the Petitioners who are all licensed 
wholesalers/importers, filed with the Commission applications for relief (Application) 
under G.L. Ch. 138 §25E against the Respondent.  The verified applications for relief 
sought the Commission to order Heineken USA, Inc. a holder of a certificate of 
compliance to continue to make sales of Dos Equis, Carta Blanca, Tecate, Sol and 
Bohemia brand alcoholic beverages items (“Mexican Brands”) to the Petitioners. 
  

On or about December 8, 2004, the Commission issued a Notice of Filing of 
M.G.L. Ch. 138 §25E Petition and Pre-Hearing Order that ordered Respondent to 



 2

continue to make sales of the Mexican Brands to Petitioners in the regular course pending 
determination of the matter on the merits, as mandated by M.G.L. Ch. 138 §25E.   
 

On November 24, 2008, the Respondent filed a Motion for Summary Decision, 
Heineken USA, Inc.’s Memorandum in Support of Motion for Summary Decision and 
Appendix to the Memorandum of Heineken USA, Inc. in Support of its Motion for 
Summary Decision.   
 

On January 8, 20091, the Petitioners filed Wholesalers’ Opposition to Heineken 
USA, Inc.’s Motion for Summary Decision and Appendix to Wholesalers’ Opposition to 
Heineken USA, Inc.’s Motion for Summary Decision.  On or about February 19, 2009, 
the Respondent filed Heineken USA, Inc.’s Reply Memorandum and Opposition to the 
Wholesaler’s Cross-Motion for Summary Decision.   
 

On March 10, 2009, a Commission hearing was held regarding the Motion for 
Summary Decision.  The Commission left open the opportunity for the parties to 
exchange documents and submit any additional evidence with respect to Seaboard 
Products Company 25E right vis-à-vis invoices that show 6 months of purchases of the 
Mexican Brands prior to the 25E petition.   
 

In this case there is no issue of the required six (6) months dealings, except as to 
Seaboard, or termination due to good cause.  There is also no dispute that the brand items 
in issue are identical to the brand items sold by the old supplier to the Petitioners.   
 
 Based on the evidence presented, the Commission makes the following findings 
of fact and rulings of law. 
 

Findings of Fact 
 

The Joint Venture 
 
1. A joint venture existed between John Labatt Limited (Labatt), Labatt Holdings 
(“Labatt USA”), Labatt Importers, Inc. (Importers), Latrobe Brewing Company 
(“Latrobe”), Labatt Holdings II, Inc. (“Holdings II”), FEMSA Cervesa S.A. De C.V. 
(“Cerveza”), Multi National Investment Corporation (“MNIC”), Wisdom Import Sales 
Company, Inc. (“Wisdom”), LF Holdings I, LLC, LF Holdings II, LLC, Latrobe Brewing 
Company, LLC (“Latrobe LLC”) and Labatt USA, LLC (“Labatt USA”).  The 
Commission has reviewed the Joint Venture Agreement; however, for purposes of the 
question presented in this case, the Commission’s focus was on the Joint Venture 
contributions and participation of Wisdom.  While the Wisdom Asset merger is 
complicated because Wisdom is part of the Wisdom/FEMSA entities, the Commission 
finds that the transaction was an exchange of the Wisdom sub-licensing rights to market 

                                                 
1 On December 3, 2008, the Petitioner filed assented to Motion to Extend Applicants Time to Respond to 
Heineken USA, Inc. Motion for Summary Decision.  The Commission on December 4, 2008 allowed the 
Motion.   
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and distribute the Mexican Brands for a 30% membership interest in the Joint Venture in 
which Labatt USA was a member.  
 

The joint venture of these parties is proved by Respondent’s Wholesaler Matrix 
(Exhibit 6) and Supplier Matrix (Exhibit 7(2)) and Joint Venture Agreement (W. App 
00195.) 
 
2. Per the joint venture agreement, joint venture “shall mean after the consummation 
of (i) the mergers and the Wisdom contribution or (ii) the alternative transaction each of 
the L F Holdings I and L F Holdings II and each their subsidiaries.”  (Joint Venture 
Agreement (W. App 0195.)). 
 
3. The Joint Venture was composed of FEMSA, FEMSA Cervesa S.A. De C.V., 
Wisdom, John Labatt, Ltd., Labatt Brewing Co., Labatt Holdings, Inc., Labatt Holdings 
II, LF Holdings I, LLC, LF Holdings II, LLC, Labatt USA, LLC, and Latrobe Brewing 
Company, LLC, a complicated structure of parent and subsidiary holdings.   For purposes 
of the Commission’s analysis Wisdom/FEMSA group owned 30% and the Labatt group 
70%.  Wisdom, who controlled the Mexican Brands until 2093 prior to the Joint Venture, 
gave the right to market, advertise and control of the profits from the distribution of the 
brand.  The Joint Venture controlled the distribution of the brands and selected the North 
American distributors, including seven Massachusetts wholesalers.  Due to the 
Interbrew/Ambev merger, Wisdom along with its FEMSA companies filed suit against 
the Joint Venture due to their belief that the merger would affect not only their LLC 
interest but also collateral interests from other contracts with Pepsi Cola.   As a result of 
the federal lawsuit, a redemption agreement was reached which in essence dissolved the 
Joint Venture, which housed the Mexican Brands distribution rights.  The redemption 
agreement gave Wisdom and its affiliates 6 months to find a new supplier; that new 
supplier was Heineken.   
 
   

25E Rights Created 
 
4. Labatt USA contracted with at least 3 Massachusetts wholesalers, L. Knife & 
Son, Inc. and Seaboard Products Company, Burke Distributing Corp, and A & E 
Distributing, Inc. to distribute the Mexican Brands.  (Supp. App 282;408-419;494).  
There is a remaining question as to whether Seaboard Products Company in Danvers 
warranted 25E relief and remedies independently of L. Knife & Son, Inc. in Kingston. 
 
5. On August 2, 1995 United Liquors, a Mass. wholesaler, assigned to A & E its 
exclusive rights granted by Labatt Importers, Inc. to purchase in Worcester and 
Middlesex County (Supp. App. 0243-0244). 
 
6. On or about August 15, 2003 L. Knife & Son, Inc. entered into a distribution 
agreement with Labatt USA, to distribute brands in certain cities and towns of 
Barnstable, Bristol, Dukes, Nantucket, Norfolk and Plymouth counties (Supp. App. 0408-
0420). 
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7. On or about September 12, 2003, Burke Distributing Corp, a Mass Wholesaler 
entered into a distributor agreement with Labatt USA to distribute the brands in certain 
cities and towns in Suffolk, Middlesex and Norfolk counties in MA. (Supp. App. 0494). 
 
8. Wisdom in 1996 transferred or assigned its rights and obligations under the 
exclusive distribution agreement to Labatt USA effectively appointing Labatt USA as the 
exclusive United States importer of the brands.  As Oscar Garcia stated in an Affidavit 
submitted in support of Heineken USA, Inc.’s Motion for Summary Decision (Supp. App 
0218), the Commission finds that “there were no other agreements between any other 
Labatt Company and Wisdom regarding distribution of CCM brands” in the United States 
and furthermore, there were no distributors or other agreements between Labatt USA or 
any other Labatt companies and CCM or FEMSA.  
 
9. According to a complaint brought in United States District Court for the Southern 
District of New York on March 1, 1996. Labatt, Holdings, Holdings II, FEMSA Cerveza, 
Wisdom, LF I and LF II entered into a Principal Owners and Members Agreement (the 
“POMA”).  The POMA governs the activities of the principal owners of the US joint 
venture (Labatt and FEMSA Cerveza), as well as the conduct of the members of the joint 
venture (Holdings, Holdings II and Wisdom) (W. App 0202). 
 
10. The Commission finds that Wisdom had no hand in selecting any of the 
wholesalers selected by Labatt USA to distribute brands in Mass. (Supp. App 0219). 
 
11. The appointment of wholesalers was left entirely to Labatt USA or its affiliates. 
(Supp. App 0219). 
 
12. Wisdom did not review, approve or ratify any of the distributor agreements 
between Mass. wholesalers and Labatt USA or any of it affiliates.  (Supp. App 0220).   
 
13. On March 3, 2004 Interbrew publicly announced the Interbrew/Ambev 
transaction. As part of the Interbrew/Ambev transaction, Interbrew would obtain an equal 
stake in Ambev and Ambev would obtain ownership and control of Interbrew’s North 
American operations.   (W. App 00206). 
 

Federal Litigation and Redemption Agreement 
 
14. On or about March 11, 2004 Wisdom Import Sales Company, LLC filed a 
Preliminary Injunction and Temporary Restraining Order against Labatt Brewing 
Company Limited, Labatt Holdings, Inc., Labatt USA, LLC, L F Holdings I, LLC, 
Interbrew, SA. The basis of the injunction was that the Interbrew and Ambev merger 
would cause Wisdom to loose their bargained for minority shareholder rights and create a 
conflict with the marketing rights of its distribution of Coca-Cola products in Latin 
America. Ambev is licensed to distribute Pepsi Cola.  (W. App 195).  
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15. On May 24, 2004 Wisdom, FEMSA, Interbrew and the Labatt parties entered into 
a Redemption Agreement designed to settle the New York federal lawsuit and allowed 
Wisdom and FEMSA to withdraw its brands from the joint venture with Labatt USA, 
LLC (W 241-309, W App 362). 
 
16. To facilitate an orderly transition of brands, Wisdom and Labatt USA entered into 
a Transaction Agreement whereby Labatt USA assigned its US distribution rights and 
obligations of the brands back to Wisdom, which would then have six months to transfer 
the distribution of the brands (W App 362).  

 
17. In June 2004, Wisdom and it FEMSA affiliates executed an Exclusive 
Distribution Agreement (E.D.A.) with Heineken to market, advertise and sell the 
Mexican Brand Items.   

 
Heineken USA, Inc., Wisdom & FEMSA Affiliate Agreement 

 
18. On June 21, 2004 Heineken issued a worldwide press release announcing that 
Heineken and FEMSA would join forces in the USA.  The announcement further stated 
that, “the three year agreement signed between Wisdom Import Sales, LLP, FEMSA 
Cerveza wholly owned subsidiary and Heineken USA is expanded to become effective 
towards the end of the year, 120 days after FEMSA completes its repurchase of a 30% 
stake of FEMSA Cerveza.  At the end of the three year period both parties will discuss 
how they will take this commercial relationship forward.”  Under the terms of the 
agreement, Heineken USA would assume responsibility for the marketing, sales and 
distribution of the beer brands Tecate, Dos Equs, Sol, Carta Blanca, and Bohemia.  (W 
App 00506). 
 
19. A Sub-license agreement dated June 18, 2004 was entered into between 
Cerveceria Cuauhtemoc Muctezuma S.A. de C.V. (CCM); Wisdom Import Sales 
Company, LLC (Wisdom); FEMSA Cerveza S.A. de C.V. (FEMSA Cerveza); and 
Heineken USA Incorporated. (W. App. 0115). 
 
20. Under this sub-licensee agreement Wisdom appointed Heineken the sole and 
exclusive importer, distributor, marketer and seller for a non-renewable period until 
December 31, 2007. (W. App. 0016).2 
 
21. Under the sub-license agreement Wisdom and Heineken agreed to develop a 
mutually acceptable marketing strategy for advertising, marketing and distribution of the 
Cerveza Brands. (W. App. 0117). 
 
22. Under the sub-license agreement Heineken had the sole right and exclusive 
discretion to the selection, appointment and or termination of wholesalers, retail 
distributors and brokers for the Cerveza Brands. (W. App. 0123). 

                                                 
2 The Petitioners and the Respondent agreed at a hearing on April 7, 2009 and filed a written stipulation on 
April 17, 2009 that Respondent continues to hold the distribution rights to the Mexican Brands and that this 
case is not moot.  This stipulation did not add any new facts to this Decision.   
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Prior to the Heineken Wisdom E.D.A., Heineken did not sell the Mexican Brands to the 
Massachusetts wholesalers, and in fact only did so upon the order of this Commission 
pursuant to 25E. 
 
23.   Under the sub-license agreement Heineken and Wisdom agreed to hold harmless 
each other and their respective affiliates, officers and employees, agents and 
representatives against claims from wholesalers including “any and all claims, losses and 
expenses of any kind which any of them may suffer or incur as a result of any action, 
claim, demand, cause of action or proceedings that may be brought or instituted against 
any of them by a wholesalers, distributor and or third party…arising out of any refusal or 
inability of Importer to sell Cerveza Brands to such wholesaler, distributor and or third 
party, including the breach, cancellation, modification or termination of the relationship 
with such wholesaler, distributor and or third party.” (W. App. 0123). 

 
24.  Prior to the Heineken/FEMSA Cerveza/Wisdom deal, the business created by the 
joint venture was wound up prior to the time Heineken started distributing the Mexican 
Brands under the sub-license agreement.  Heineken made no voluntary sales of the 
Mexican brands for a six-month period to any of the wholesalers.  (Supplier Supp. App. 
0018).  
 
25. The Commission finds that Peter Dadzis, former Senior Vice President of Sales 
for North America Heineken USA, credible when he testified that Heineken USA 
decided not to continue to allow the Mass. Wholesalers the distribution of the FEMSA 
brands because continuation would have increased fixed costs. He further testified, and 
the Commission finds, that there were no performance problems with the wholesalers 
(Supp. App 0030). 
 
26.   The Commission finds credible Peter Dadzis’ testimony that:   
 

(a) Heineken’s intent in acquiring new wholesalers was to expand the volume by 
30% over the course of three years, a 12 million case growth. (Supp. App 
0042); 

(b) his negotiations on behalf of Heineken were always with CCM not Wisdom. 
(Supp. App 0057); 

(c) none of Heineken USA or Heineken N.V. officers or directors are officers or 
directors of CCM, Wisdom or FEMSA. (Supp. App 0069); 

(d) although the sub-license agreement says Wisdom will be particularly involved 
in the development of the marketing plan, it was CCM people who did the 
discussions and negotiations. (Supp. App. 0051);  

(e) although the sub-license agreement states Wisdom shall have the right to 
determine the brand positioning, consumer targets and general strategic 
discretion for each of the Cerveza Brands, it was actually CCM who had the 
right. (Supp. App. 0052);   

(f) the sub-license agreement states Wisdom shall have the right to employ 
personnel to assist importer sales effort, because Heineken was not diverse in 
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Mexican language, speaking, listening and writing and also culture and they 
(Heineken) needed people to be able to speak the language. (Supp. App. 
0080);   

(g) prior to the sublicensing agreement Heineken did not distribute FEMSA 
brands in the United States or anywhere else in the world. (Supp. App 0069-
70);  

(h) neither CCM nor FEMSA represented Heineken in Mexico prior to June of 
2004. (Supp. App 0070);   

(i) Wisdom recommended guidelines for pricing to use as positioning but did not 
determine pricing for Heineken.  (Supp. App 0077);  

(j) Heineken does not share the profit it makes on FEMSA products with 
FEMSA, CCM or Wisdom. (Supp. App 0081);  

(k) CCM and Wisdom didn’t control Heineken’s advertising budget or executives 
(Supp. App 0093);  

(l) Wisdom can terminate the agreement for cause for material breach of the 
agreement (Supp. App 0097). 

 
The Question Presented. 

 
The question presented by the Application is whether Respondent can be ordered 

by the Commission to sell the Mexican Brands to Petitioners after determination by the 
Commission of the nature of the transaction by which Respondent holds the right to sell 
the Mexican Brands, any evidence of any agency relationship or continuing affiliation 
between Respondent and Respondent’s predecessor following the completion of the 
transaction by which Respondent holds the right to sell the Mexican Brands, and any 
principle of law that would impute Respondent’s predecessor’s §25E obligations to 
Respondent.  Heublein, Inc. v. Capital Dist. Co., Inc., 434 Mass. 698, 751 N.E. 2d 410 
(2001).  Heublein, Inc. v. Alcoholic Beverages Control Commission, 30 Mass. App. Ct. 
611, 571 N.E. 2d 430 (1991).   
 

Discussion 
 
 Respondent presses four arguments why the Commission cannot under §25E 
order Respondent to make sales of the Mexican Brands to Petitioners.  First, Respondent 
argues that the §25E obligations to sell do not apply to Respondent because it never 
voluntarily sold the Mexican Brands to the Petitioners and further because Respondent 
was not and is not the agent of Respondent’s Predecessor Supplier who sold the Mexican 
Brands to Petitioners.  Second, Respondent argues that the §25E obligations to sell do not 
apply to Respondent because Respondent did not obtain a “mere assignment of 
distribution rights.”  Third, Respondent argues that the §25E obligations to sell to 
Petitioners do not apply to Respondent because there is no evidence that Respondent 
intended to circumvent §25E by entering into the transaction by which Respondent holds 
the right to sell the Mexican Brands.  Fourth, no other principle of law exists by which 
the Commission may impute to Respondent the § 25E sales obligations of Respondent’s 
predecessor supplier.   
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Petitioners argue that Heineken is required to make sales to the wholesalers 

because the wholesalers were previously appointed by a member of a joint venture whose 
§ 25E sales obligations must be imputed to Heineken because there is a continuing 
affiliation as the Mexican Brands have always been under the control of FEMSA, CCM 
and Wisdom who assigned their distribution rights to intermediaries such as Labatt USA 
and Heineken and that principles of agency require the § 25E sales obligations to be 
imputed to Heineken.   The Petitioners further argue that Respondent expressly assumed 
from Respondent’s Predecessor Supplier its §25E obligations to sell to Petitioners 
through the terms of an indemnification agreement. 
 
 Since the law of 25E was enacted a number of court decisions were issued relative 
to the facts on which the Commission may order a successor supplier to sell brand items 
to wholesalers in Massachusetts.  In Heublein, Inc. v. Capital Dist. Co., Inc., 751 N.E. 2d 
410, the Supreme Judicial Court commented favorably on the Commission decision in 
United Liquors, Ltd. v. Brown Forman Corp. (ABCC Decision dated December 3, 1997.)   
The Brown Forman decision provides the legal history of 25E litigations cases and 
moreover the backdrop for the analysis of this case. These prior 25E cases considered (1) 
intentional circumventions, (2) assignments of distribution rights, (3) agency, (4) stock 
liquidation, (5) subsidiaries and, (6) asset purchases.   
 

In deciding whether assignment of distribution rights by a parent company 
imputes previous sales to the successor supplier, the Commission found that producers 
and suppliers could not circumvent the intent of the statute by assigning distribution 
rights to another supplier.   See Kelly Dietrich, Inc. et al v. Austin Nichols Co., Inc. et al, 
(ABCC decision dated April 15, 1996.)   

 
The Commission reviewed the use of intermediaries in Ruby Wines v. Champagne 

Louis Roederer and Vineyard Brand, Inc., (ABCC decision dated April 29, 1986) cited in 
United Liquors, Ltd. v. Brown Forman Corp., (ABCC decision dated December 3, 1997, 
in which the Commission found that “Vineyard Brands sold products of Champagne 
Louis Roederer to Ruby Wines. Although Ruby made payments to Vineyard, which in 
return paid Roederer, shipment was directed from Roederer to Ruby.”  The Commission 
found that since Vineyard was an agent of Roederer, Roederer is bound by the 
relationship established by its agent with Ruby and must continue sales to Ruby.  
 

The Commission has also reviewed agency relationships where a supplier uses an 
agent to sell to wholesalers and then cancels the agreement and sells the product directly.  
The Commission in these cases has found that the agent’s obligations were imputed to the 
Supplier.  See Classic Wine Imports, Inc. v. Sutter Home Winery, Inc. and Vintage Wine 
Merchants, Inc., (ABCC decision dated April 9, 1986).   
 

The Supreme Judicial Court has decided that where a supplier liquidates a 
subsidiary company and begins to distribute the product itself that 25E obligations will 
not be imputed where the liquidation was not done to circumvent 25E.  See Pastene 
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Wines & Spirits Co., v. Alcoholic Beverages Control Commission, 401 Mass. 612  
(1988). 
 

Subsidiaries and parent company suppliers were considered a single entity.  In 
Martignetti Grocery, Co., Charles Gilman and et al v. Vinters International Co., et al, 
(ABCC decision April 22, 1991), the subsidiaries authorized and participated in the sales 
of the products to the wholesalers.  They also met directly with representatives of the 
wholesalers and product was shipped directly to and from the subsidiary to the 
wholesaler.  An agency relationship was proven between the subsidiary and parent 
company.   
 

The Commission found where an asset purchase included the distribution rights 
and attendant obligations with respect to the products, there were attendant obligations 
which resulted in an assignment of rights.   

 
Where the Commission finds that the intent of a merger was to develop better 

marketing of the product by subsidiaries, the Court found that the intent of the parties was 
to circumvent 25E obligations.  In the Martignetti Grocery Co., et al v. Vintners 
International Co. case, the Court found that where Vintners International, whose 
principals were former employees of Seagram and Sons, purchased all the stock of the 
subsidiaries from Seagram and Sons and then merged the companies into Vintners in 
order to reduce the number of wholesalers was done to circumvent the intent of 25E.  See 
Cray Burke Co., Inc. v. James B. Beam Distilling Co. and National Distillers Products 
Co., (ABCC Decision dated November 28, 1990.) 
 

As the Commission noted in Brown Forman, the Commission’s decisions 
interpreting 25E and the intent behind 25E state that simply changing the supplier of the 
product does not necessarily relieve the new supplier of the 25E obligations.  The 
Commission has imputed 25E obligations to a new supplier that had not previously done 
business with a Massachusetts wholesaler when the following existed:  

a). an agency relationship between the prior supplier and the new supplier, See 
Kelly-Dietrich, Inc. et al, Ruby Wines, Inc., Classic Wine Imports, Inc., Martignetti 
Grocery Co, et al., Seacoast Distillers, Inc., et al., Cray Burke Co., Inc.;   

b). an assignment of the distribution rights from the prior supplier to the new 
supplier, See Kelly-Dietrich, Inc. et al, Martignetti Grocery Co, et al., Seacoast 
Distillers, Inc., et al., Cray Burke Co., Inc.;   

c). an intended circumvention of 25E obligations, See Martignetti Grocery Co, et 
al., Seacoast Distillers, Inc., et al.;  or  

d). a combination of one of the above, See  Kelly-Dietrich, Inc. et al, Martignetti 
Grocery Co, et al., Seacoast Distillers, Inc., et al., Cray Burke Co., Inc.. 
 

In this case, the Commission finds that there was no intentional circumvention of 
25E by the notification and refusal by the Heineken to sell that Mexican Brands to the 
wholesalers.  On behalf of the supplier Mr. Dadzis testified that the purpose of not re-
appointing the former wholesalers was because of a business strategy whereby Heineken 
would increase their sales by volume of 30%.   
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The Commission finds that there also was no agency relationship between 

Wisdom and the FEMSA Brand Companies and Heineken.  Heineken did not own shares 
of stock, directors, managers or employees in Wisdom or the FEMSA Brand Companies.  
Wisdom and FEMSA did not own shares of Heineken or had interlocking directors or 
managers.  Furthermore, neither Wisdom nor the FEMSA Brand Companies control 
Heineken marketing, advertising of the Mexican Brand Items.  Moreover, neither 
Wisdom nor the FEMSA Brand Companies shared in any of Heineken profits.     
 

The Commission further finds that this was not an asset purchase or a brand or 
stock liquidation.  However, the Commission finds that this was a sub-license agreement 
which gave Heineken the rights to market, advertise and sell the Mexican Brand Items 
from June 2004 until the present date.   
 

Therefore, the issue in this case becomes where a member of a joint venture 
leaves the joint venture and takes with it the products whose distribution was the purpose 
of the joint venture, do 25E sales obligations travel with the former joint venturer so that 
those sales obligations must be imputed to the successor supplier?   
 

The Petitioner argues that the Joint Venture 25E obligations are retained by 
Wisdom even following Wisdom’s redemption of the Mexican Brand distribution rights 
and that these obligations should be imputed to Heineken.  While 25E obligations may be 
imputed to Wisdom if Wisdom distributed the Mexican Brands the prior supplier, 
Heineken (the current supplier) was not part of the joint venture.  Heineken did not sell to 
the wholesalers for 6 months prior to the filing of the 25E petition.  Heineken is not an 
agent or subsidiary of Wisdom, the FEMSA Companies, or any member of the prior joint 
venture.  Heineken did not purchase stock of Wisdom and the FEMSA Companies or any 
member of the prior joint venture.  Heineken did not make an asset purchase of the 
Mexican Brands but executed a sub-license agreement to market, advertise and distribute 
them for a set number of years.  There are no inter-related board of directors, managers or 
employees.  Heineken does not control Wisdom, FEMSA, or CCM and vice versa.   
 

Heineken never sold the Mexican Brands to the wholesalers and therefore the 
statutory limitations regarding terminating them do not apply to Heineken unless some 
other principle of law imputes Wisdom’s obligations to Heineken.  Such principle has not 
been persuasively advanced in this case.  

 
Since the Commission finds no basis on which to impute to Heineken the sales 

obligations of a predecessor supplier, the Commission need not reach and does not reach 
the remaining question as to whether Seaboard Products Company in Danvers warranted 
25E relief and remedies independently of L. Knife & Son, Inc. in Kingston.   

 
 



 11

 
 

Conclusion 
 

After determining the nature of the transaction by which Respondent holds the 
right to sell the Mexican Brands, the Commission rules there is not any evidence of any 
agency relationship or continuing affiliation between Respondent and Respondent’s 
predecessor following the completion of the transaction by which Respondent holds the 
right to sell the Mexican Brands, and that there is no applicable principle of law that 
would impute Respondent’s predecessor’s §25E obligations to Respondent.   

 
The Commission finds and rules that Heineken never made sales to the Applicants 

and, on the facts of this case, the sales of the Mexican Brands by the old supplier cannot 
be imputed to Heineken.  The manner in which the distribution rights to the Mexican 
Brand were provided to Heineken did not occur in a manner so as to impute 25E 
obligations to Heineken.  Pastene Wine & Spirits Co. v. Alcoholic Beverages Control 
Commission, 401 Mass. 621 (1988). 

 
The petitions for relief under M.G.L. Ch. 138 §25E are dismissed.  The Pre-

Hearing Order that ordered Respondent to continue to make sales of the Mexican Brands 
to Petitioners is hereby dissolved.   
 

ALCOHOLIC BEVERAGES CONTROL COMMISSION 
 
 
 
Eddie J. Jenkins, Chairman__________________________________________________ 
 
 
 
Robert H. Cronin, Commissioner_____________________________________________ 
 
 
 
Susan Corcoran, Commissioner______________________________________________ 
 
Dated in Boston, Massachusetts this 21st day of April 2009. 
 
You have the right to appeal this decision to the Superior Courts under the provisions of 
Chapter 30A of the Massachusetts General Laws within thirty days of receipt of this 
decision.  
 

cc:  Gerald J. Caruso, Esq.  
 Evan Lawson, Esq. 

File 


