
 
 
 
 
 
 
 
IN RE:  Quota For  

 Annual All-Alcoholic Beverages, 
 § 12 Licenses in Tyngsborough 

 
 

DECISION 
 
 This was an informational hearing held at the written request of the Board of 
Selectmen of Tyngsborough who is the local licensing authority under chapter 138 of the 
General Laws (Town).  This hearing was requested to review the administrative action 
taken by the Alcoholic Beverages Control Commission (“The Commission”), without 
prior notice and hearing, to return to the Town without action by the Commission an 
application based solely on the quota of licenses available in the Town.  The issue is 
whether the granting of the license by the Town was authorized under General Laws 
Chapter 138 §17, the statute that establishes the quota of licenses in each city/own. 
 
 After the hearing the Commission made the following findings. 
 
1.   On or about January 26, 2009, the Town granted an application for an annual, all 
alcoholic beverages  § 12 license filed by Double D Pub, Inc. (Applicant). 
 
2. M.G.L. c. 138 §17 in pertinent part authorizes the granting of a finite number of 
annual, all alcoholic beverages § 12 licenses in the Town. 
 
3. Commission records as of March 6, 2009 show that the Town has a § 17 quota of 
14 annual, all alcoholic beverages §12 licenses based on a population of 11,081. 
 
4. Commission records as of March 6, 2009 also show that the Town has actually 
issued (with the required approval of the Commission) 16 annual, all alcoholic beverages 
§12 licenses, some of which are issued pursuant to special legislation allowing the grant 
of the subject license notwithstanding the §17 quota.  
 
5. The Commission takes administrative/judicial notice of the historical fact that in 
2001, the Town successfully obtained the enactment of Chapter 212 of the Acts of 2001.    
 
6. This 2001 legislation authorized the Town to grant, notwithstanding the §17 
quota, 2 additional annual, all alcoholic beverages §12 licenses:  1 to Maxamillian’s, Inc. 
(“Maxamillian’s”) and 1 to Carabba’s/NewEngland Limited Partnership (“Carrabba’s”).  
This 2001 legislation creating these additional licenses expressly restricted the 
transferability of these 2 licenses.   
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7. These 2 licenses to Maxamillian’s and Carrabba’s still exist and both licenses are 
currently operating.   
 
8. The Commission takes administrative/judicial notice of the historical fact that in 
1998, the Town successfully obtained the enactment of Chapter 348 of the Acts of 1998.    
 
9. This 1998 legislation authorized the Town to grant, notwithstanding the §17 
quota, 1 additional annual, all alcoholic beverages §12 license to NE Restaurant 
Company, Inc. (“NE Restaurant”).  This 1998 legislation creating this additional license 
expressly restricted the transferability of this license.   
 
10. This license to NE Restaurant still exists and is currently being operated by 
Brinker Mass Corporation, having been transferred in 2001.   
 
11. In 2008, the Local Board pursuant to M.G.L. c. 138 §77 terminated a license for 
non-use. 
 
12. This license that was terminated by the Local Board in 2008 was a license that 
had been issued pursuant to, and within, the § 17 quota.  
 

Discussion 
 

The Commission has held that although over quota licenses may be issued 
pursuant to special legislation notwithstanding the provisions of §17, the practice of the 
Commission (unless another interpretation is mandated by the legislation) is to count 
existing special legislation licenses in determining whether other additional new licenses 
may be issued.  In Re: Best Buy Beverages, Inc., Mashpee (ABCC Decision dated 
September 25,1992).    
 

In this Town’s case, the 3 licenses granted to the Town pursuant to the special 
legislation carried an additional restriction that licenses granted under §17 quota formula 
do not.  This restriction was “[t]he licensing authority shall not approve the transfer of the 
license within 1 year after the date of issuance of the license and shall not approve the 
transfer, pledging or issuance of shares of stock with 1 year after the date of issuance of 
the license.” 
 

As the Commission has previously held, these governmental encumbrances 
manifest legislative intent and mandate that such special legislation licenses be 
considered separately from the licenses granted under the §17 quota formula. Special 
legislation licenses that carry such additional restrictions persuade the Commission that 
the legislative intent is to not impair the ability of the community to reissue a license first 
granted according to the §17 quota formula.  In Re: Country Club Management 
Committee dba South Shore Country Club, Hingham (ABCC Decision dated March 29, 
2007).      
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Kevin V. O’Connor Chair of the Board of Selectmen of Tyngsborough testified 
before the Commission that the Local Board members expressed an understanding that 
the special legislation licenses like those in the Town would be in addition to the quota of 
14 licenses.  Chairman O’Connor also testified and persuaded the Commission that 
construing the intent of the legislature to add licenses by supporting and enacting home-
rule legislation while not adversely the community’s ability to re-issue licenses available 
under the § 17 quota supported the Local Board in its efforts and motivation to enforce § 
77.   

 
Conclusion 

 
The prior administrative action of the Alcoholic Beverages Control Commission 

is reversed.   
 
Commission records will be updated to show that within the 16 issued annual, all 

alcoholic beverages § 12 licenses are 3 special legislation licenses that carried restrictions 
on their issuance and transferability thereby not affecting the 14 licenses authorized to be 
issued under the § 17 quota.  Tyngsborough’s § 17 quota for annual, all alcoholic 
beverages §12 licenses is 14.  While 16 such licenses have been issued, 3 have been 
issued pursuant to special legislation.  There is 1 such license available within the § 17 
quota.        

 
The Town should submit to the Commission for its reconsideration and 

processing in the usual course the application of Double D Pub, Inc..  
 

ALCOHOLIC BEVERAGES CONTROL COMMISSION 
 
 
Eddie J. Jenkins, Chairman__________________________________________________ 
 
 
Susan Corcoran, Commissioner______________________________________________ 
 
Dated in Boston, Massachusetts this 28th day of April 2009. 
 
You have the right to appeal this decision to the Superior Courts under the provisions of 
Chapter 30A of the Massachusetts General Laws within thirty days of receipt of this 
decision.  
 
cc: Richard Bowen, Esq. 
Catherine Flood, Esq. 
File 
 


