
 
 
 
 
 
 
 

Re:     Bob Martin’s Bar, Inc. 
d.b.a.:     South Gardner Hotel  
Premises:    8-21 East Broadway 
City/Town:    Gardner, MA 01440 
Heard:      May 26, 2009 
Decision Dated:  July 22, 2009 
 

MEMORANDUM AND ORDER ON 
LICENSEE’S REQUEST FOR RECONSIDERATION 

 
 A Commission hearing was held on May 26, 2009 to determine whether Bob 
Martin’s Bar, Inc. d.b.a. South Gardner Hotel violated 204 CMR 2.05 (1)- Permitting Gambling 
(3 Counts); 204 CMR 2.05 (2)- Permitting an illegality on the licensed premises to wit: Massachusetts 
General Laws Chapter 140 §177A (6) No person keeping or offering for operation or allowing to be kept 
or offered for operation any automatic amusement device licensed under this section shall permit the same to be 
used for the purpose of gambling (3 Counts); and, 204 CMR 2.05 (2)- Permitting an illegality on the 
licensed premises to wit: Massachusetts General Laws Chapter 271 §17 Keeping a building or room, or any 
part thereof, with apparatus, books or any device, for registering bets, upon the result of a machine; knowingly 
permitting the same to be used or occupied for such purpose, knowingly permitting to be therein kept, 
exhibited, used or employed, any device or apparatus for registering such bets (3 Counts). 
 
 The licensee stipulated to the facts contained in the Investigator’s report for the 
violations that occurred on December 12, 2008, January 9, 2009 and January 30, 2009.  On 
March 5, 2009 after being informed that they were present on the premises, the licensee 
admitted that the devices were used for gambling.  Found in the office area were: weekly 
vendor receipts indicating that the licensee retained 65% of net revenue after payout for 
winnings.   
 

In a decision dated July 22, 2009, the Commission found the licensee in violation of 
204 CMR 2.05 (1)- Permitting Gambling (3 Counts); 204 CMR 2.05 (2)- Permitting an illegality on the 
licensed premises to wit: Massachusetts General Laws Chapter 140 §177A (6) No person keeping or 
offering for operation or allowing to be kept or offered for operation any automatic amusement device licensed 
under this section shall permit the same to be used for the purpose of gambling (3 Counts); and, 204 CMR 
2.05 (2)- Permitting an illegality on the licensed premises to wit: Massachusetts General Laws Chapter 271 
§17 §17 Keeping a building or room, or any part thereof, with apparatus, books or any device, for registering 
bets, upon the result of a machine; knowingly permitting the same to be used or occupied for such purpose, 
knowingly permitting to be therein kept, exhibited, used or employed, any device or apparatus for registering 
such bets (3 Counts) and, suspended the license for 75 days of which 30 days to be held in 
abeyance for a period of 2 years provided no further violations of Ch. 138 or Commission 
Regulations occur, along with the permanent removal of the devices from the licensed 
premises as requested by the Chief Investigator. 
 

By letter dated July 29, 2009, the licensee through counsel requested reconsideration 
of the penalty and also that any fine in lieu of suspension be paid in installments over a year.  



The licensee failed to disclose the facts of how long it had been operating illegal gambling 
activities, the gross income received from the illegal gambling activities, the monthly net 
profit received from each of the automatic amusement devices used by the licensee and the 
total taxes paid on the income derived from the illegal gambling activities.  The Commission 
notes that pursuant to the provisions of General Laws chapter 138, section 64, a licensee 
must comply with all laws of the Commonwealth and that a factual averment under oath 
made to renew the license each year states that licensee has complied with all tax laws of the 
Commonwealth. 
 

The provisions of law for an administrative agency like the Commission to 
reconsider and change its decision was reviewed in Walcott Valley Township Condominium Ass'n, 
Inc. v. Town of Hopkinton,3 Mass.L.Rptr. 352, 1995 WL 808926 (Mass.Super.)(Whitehead, J.).  
In Walcott Township, the Superior Court held that "[g]enerally, where there are no express or 
perceived statutory limitations, administrative agencies possess an inherent power to 
reconsider their decisions. Malone v. Civil Service Commission, 1995 WL 68582 
(Mass.App.Ct.) (the degree of care or haste in making the earlier decision and the general 
equities of each problem are relevant to deciding whether to exercise the power to reopen 
proceedings) (citation omitted); Stowe v. Bologna, 32 Mass.App.Ct. 612, 615 (1992), aff'd. 
415 Mass. 20 (1993); Aronson v. Brookline Rent Control Board, 19 Mass.App.Ct. 700, 703-
706 (1985); Duvin v. State, 76 N.J. 203, 207 (1978) (in the absence of legislative restriction, 
an administrative agency may reopen its proceedings or modify prior orders, provided the 
respondent has acted with reasonable diligence, and only upon a showing of good cause)."   

 
In this case, the licensee furnished no facts that persuade the Commission that 

reconsideration should be granted.  The original decision was not issued in haste; rather, it 
was the result of deliberations that considered the nature of the offense and the evidence 
produced at the hearing, including the fact that the licensee retained the substantial majority 
(65%) of the profits from the illegal gambling activities.  Against this fact, the position that 
the licensee will suffer economic damage is unpersuasive.  On balance, the equities of this 
case also tip against the licensee.  There was no evidence submitted that persuades the 
Commission that there is a good cause to reconsider the original decision.         
 
 The request for reconsideration is DENIED in toto. 
 

ALCOHOLIC BEVERAGES CONTROL COMMISSION 
 
 
Susan Corcoran, Commissioner ______________________________________________ 
 
I, the undersigned, hereby certify that I have reviewed the hearing record and concur with 
the above decision.   
 
Robert H. Cronin, Commissioner ____________________________________________ 
 
Dated in Boston, Massachusetts this 13th day of August 2009. 
 

cc:   Local Licensing Board 
       Frederick G. Mahony, Chief Investigator 
       David P. Mullen, Esq.  
       File 
 


