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Ordered, That the Committee on Railways and Canals,
on the part of the Senate, consider the expediency of
defining the right of the public to the use of Rail-roads.

Attest,
CHA’S CALHOUN, Clerk.

In Senate, March 10, 1837.
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The Committee on Railways and Canals, on the part of
the Senate, who were directed to “consider the expe-
diency of defining the right of the public to the use of
Rail-roads,” have considered the subject, and ask leave
to submit the following

The order submitted to your Committee, being in gen-
eral terms, may apply to the right of running locomotives
upon a rail-road, or to the right of travelling in the cars
of the corporation. In either of these cases, the road
may with propriety be said to hefor the use of the public.
That the public have the right to use the road in the lat-
ter sense, there can be no doubt. Under the provisions
of their charters, rail road corporations offer themselves to
the public as common carriers; and as such, they would
be obligated to accommodate the public. Judge Story
says, “ One of the duties of a common carrier is to re-
ceive and carry all goods offered for transportation, upon
receiving a suitable hire. This is the result of his public
employment as a carrier; and, by the custom of the realm,
if he will not carry goods for a reasonable compensation,
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upon a tender of it, and a refusal of the goods, he will be
liable to an action, unless there is a reasonable ground for
the refusal. If a carrier refuses to take charge of goods,
because his coach is full ; or because the goods are of a
nature, that will at the time expose them to extraordinary
danger, or to popular rage ; or because the goods are not
of a sort which he is accustomed to carry ; or because he
has no convenient means of carrying such goods with se-
curity; or they are brought in an unreasonable time;—
these will furnish reasonable grounds for his refusal, and
will, if true, be a sufficient legal defence to a suit, for the
non-carriage of the goods.” Story on Bailments, p. 328.

Where a common carrier posts or publishes notices,
that he will transport persons and merchandize, he is by
this act obligated still further and more strongly, to ac-
commodate the public. The above relates to the trans-
portation of goods. But the same principle applies to
the transportation o[persons. On this subject Story says,
“ The first and most general obligation on the part of
common carriers, is to carry passengers, whenever they
offer themselves, and are ready to pay for their transpor-
tation. This results from their setting themselves up,
like innkeepers, ferriers, and other carriers, for common
public employment. They are no more at liberty to
refuse a passenger, if they have sufficient room and ac-
commodation, than an innkeeper has a guest. If several
persons have contracted to go in company inside, the car-
rier has no right to separate them into different parts of
the coach, outside and inside.” Bailments, pp. 374-5.

Here the doctrine is clearly laid down, that common
carriers are obliged to accommodate the public, to carry
either goods or persons. While these corporations offer
themselves as common carriers, and publish to the world,
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their readiness to accommodate the public, there can be
no doubt but that the public have a rig lit to demand at

their hands a conveyance either for themselves or their
goods. And this is a public use of the rail-roads.

We are sensible that it has been said, that the public
have the right to run their locomotives upon these roads;
and that it is on this ground alone, that the Legislature
did or could authorize these corporations to take private
property. A constitutional question has been gravely
raised, against the right of the General Court to grant
these charters, unless the public are allowed to travel
upon these roads with their own engines and cars. The
constitution, say they, only allows private property to be
taken for 'public uses; and unless rail-roads are open to
the public—unless any man in the community is allowed
to travel upon the road with his own vehicle, under pro-
per regulations, the charters of these corporations are un-
constitutional and void.

Your Committee are aware, that there are many in the
community who perpetually confound constitutionality
with inexpediency. It is nothing strange that such per-
sons should raise constitutional objections against rail-
road corporations ; but that grave lawyers should come
before the public and urge such objections, is a matter of
profound surprise. Your Committee would not attempt
to go into this subject at all, were it not for the fact that
the objection has been raised by members of the legal
profession.

The clause of the constitution which is supposed to be
violated, unless the rail-roads are thrown open for the
whole community, is this;—“No part of the property of
any individual can, with justice, lie taken from him, or
applied to public uses, without his own consent, or that
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of the representative body of the people ; in fine, the peo-
ple of this Commonwealth are not controllable by any
other laws than those to which their constitutional repre-
sentative body have given their consent. And whenever
the public exigencies require, that the property of any in-
dividual should be appropriated to public uses, he shall
receive a reasonable compensation therefor.”

The letter and the spirit of this article is, that the prop-
erty of an individual shall not be taken at all, except for
public uses. Now what are public uses? How must
anything be used, to be for the public ? It is demon-
strably evident, that every thing must be used according
to its nature. The use must vary with the subjects used.
Congress, in the prosecution of war, for instance, can
take private property for public use. But how is the
property to be used ? Clearly according to its nature.
If land is taken for the erection of a fort, it is used for
that purpose ; and it is a public use, though none but the
troops on the station are quartered therein. If provisions
are taken for public use, they are consumed by the army;
or if ammunition betaken, it is expended, perhaps, on the
field of battle. And will any sound jurist say, that land,
for a fort or a camp, is not for public use, unless the
whole community are allowed to occupy it? or that pro-
visions are not for public use, unless rations are dealt out
to the entire population of the country? or that ammuni-
tion is not lor public use, unless every militia-man in the
United States is permitted to come forward and claim his
round ?

If we look at the laws of our own State, we shall see
in what sense property is taken for public use. Ferries
were among the first grants of the colonies. As early as
1641 an act was passed regulating ferries in the colony,
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a circumstance which shows that ferries had been set up
prior to that period. And said act recognized the public
use of these ferries; it provided, that all persons shall be
received into such ferry-boats, according to their coming
first or last. But what is a ferry? Not simply the right
of passage across the water; this is included, but the
idea of a ferry involves, or rather consists in, the right of
taking land on the shore. Jacob says, “a ferry is in
respect of the landing place, and not of the water; the
water may be to one, and the ferry to another.”—Law
Dictionary, art. Ferry. Dane says, “In every country
a ferry forms a part of a public passage or highway, wher-
ever rivers or waters are to be passed in boats ; and there-
fore the law of the land must, necessarily, for establishing
ferries and keeping them in order, make provision as it
does for keeping highways in repair. They, therefore,
who have a ferry, must be bound in a proper manner to
keep it up ; to have suitable ferry-ways, boats, &c.”—
Dane’s Abridgment, vol. 2, p. 683.

Every ferry which is granted, involves the right of ta-
king the land or flats, of individuals, on the same princi-
ple that is recognized in the laying out of high-ways.
These ferry landings are. taken for public use. But how
are the public to use ferries ? Is every man to run his
own boat, or to go to the ferry-way,and take the ferry-boat
into his own possession, and guide himself across the
stream? Or has any company a right to set up another
boat to run upon the same line, and use the same landing
place? Neither of these positions will be entertained for
a moment. Ferries are for public use ; but they must be
used according to their character. And they have been
so used ; the public have been transported in ferry-boats,
in the same manner that the public have been transported
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in the cars of a rail-road corporation. Now who will say
that the acts granting ferries are unconstitutional, unless
all other persons are allowed to set up their boats, and
run them for hire, on the same ferrry-way ? No sound
jurist will hazard his reputation by giving such an opinion.

But where is the difference between ferries and rail-
roads in relation to this subject? We confess that we see
none. They are both granted, or recognized by law ;

they both take private property for public use, and the
public use both in the same way—they are transported in
the boat of the ferry-man, and in the car of the rail road
corporation. Both, as it seems to your Committee, stand
on the same foundation, and they must stand or fall to-

gether. And, instead of being unconstitutional, this very
principle is not only recognized by, but is, in a manner, in-
corporated into the constitution itself. At the adoption
of the constitution, the laws and usages concerning
ferries, were well known and established ; and that in-
strument expressly declares, that “All the laws which
have heretofore been adopted, used, and approved in the
Province, colony, or State of Massachusetts Bay,and usual-
ly practiced on in the courts of law, shall still remain and be
in full force, until altered or repealed by the Legislature;
such parts only excepted as are repugnant to the rights
and liberties contained in this constitution.”

The laws, concerning ferries, then, are, by adoption,
made a part ot the constitution itself. The rail-roads are,
with reference to the principle now before us, perfectly
analogous to ferries; and as the constitutionality of the
one is undeniable, that of the other is clearly established.

There is another class of acts which involves the same
principles, and illustrates the subject before us. These
laws relate to the flowing of land, as in the case of mills.
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Massachusetts Colony, in 1635, passed a general law,
regulating the rate of toll for grinding corn. In 1709, an
act was passed “for the upholding and regulating of
mills.” The preamble to this act declares, that mills are
“ erected for the common use and benefit of the respective
towns wherein they are .” An act in addition to the act
above mentioned, passed in 1713, recites in its preamble,
that mills are “ serviceable for the public good and benefit
of the town, or considerable neighborhood in or near to
which they are situated.'” This act authorizes the flow-
ing of land, and provides for the estimate and payment of
damages. These laws were in operation at the adoption
of the constitution, and the provision of that instrument,
already quoted, recognizing and affirming all existing laws,
has made this law concerning mills a part of the consti-
tution. And if mills were necessary belore the adoption
of the constitution, they are necessary now; if the public
exigency required them,—if they were demanded by the
good of the community then, the same good, the same ex-
igency demands them now. We have then, full authori-
ty in the constitution to authorize the flowing of lands in
the case of mills.

In 1796, an act was passed “ for the support and regu-
lation of mills,” This act contains a preamble which de-
clares that “ the erection and support of mills, to accommo-
date the inhabitants of the several parts of the Slate, ought
not to be discouraged by many doubts and disputes.” The
act then provides “ that where any person hath already
erected, or shall erect any water-mill on his own land, or
on the land of any other person, by his consent, legally
obtained, and to the working of such mill it shall be
found necessary to raise a suitable head of water, and in
so doing, any lands shall be flowed, not belonging to the

2
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owner of such mill, it shall be lawful for the owner or oc-

cupant of such mill to continue the same head of water,
to his best advantage, in the manner, and on the terms
hereinafter mentioned.” The statute then goes on and
provides for the assessment and payment of damages.
The Revised Statutes, chap. 116, sec. 1, contain the same
principle. “Any person may erect and maintain a water
mill, and a dam to raise water for working it, upon and
across any stream that is not navigable, upon the terms
and conditions, and subject to the regulations hereinafter
expressed.”

These statutes authorize the taking of the property of
individuals, as much as the rail-road charters do. So far
as the land owner is concerned, it matters not whether his
soil is covered with an embankment of earth, or a sheet
of water; it is rendered useless to him under either cir-
cumstance. His land is taken in either case, and that
without his consent; he receives an injury, and is entitled
to damages. There is, in fact, this difference in the two
cases. Land cannot be taken for a rail-road, unless a
charter is given expressly for that purpose —the line must
be marked out, a notice must be given, that the parties
in interest may be heard in the premises. All this must
be done before a charter for a rail-road can be obtained.
The Legislature take it upon themselves to decide, wheth-
er the public exigency requires a road—whether public
good demands that the property of individuals should be
taken without their consent. But in the case of flowing
land, any individual may assume the right of deciding up-
on the wants of the public ; and as he decides so it must
be. He may erect his dam, and flood the land of his
neighbor, and none can stay his hand.

On what principle can one man flow the land of anoth-



1837. SENATE—No. 92.

er ? Only on the ground that public good requires it
that the works to be erected are for public use. But how
are corn mills for public use ? Has any individual a right
to go into a mill and erect a run ot stones, lor the purpose
of grinding his own corn, and that of his neighbor ? Or
has he authority to take possession of the run already in
operation, and grind his own grain ? We believe that no

man distinguished either for legal acumen or sound sense,
will maintain such a doctrine. The mill is for public use,
because the public can have their grain ground at the mill.
But corn mills are not the only mills, that have by law
the right to flow the land ol another. Mills for the man-

o

ufacture of cotton, wool, or any other article, stand on

the same basis. They flow land under the authority of
standing laws—laws that the courts have passed upon
repeatedly ; and whatever may be said of the wisdom of
these statutes, we are satisfied that no sound lawyer will
pretend that the courts would set them aside —that they
are, in fact, unconstitutional.

But this law must be based on the principle that the
public good requires it—that the land flowed is taken for
public use. But how are the public to use the land so
taken, or the works driven by the water power so created?
Has every man in the community a right to enter a cotton
mill, and erect his own machinery for the spinning or
weaving of cotton ? Or has he a right to enter, and take
possession of their machinery, and manufacture his own
fabric? Does any man, “learned in the law,” believe that
any individual has any right whatever to use the water

power, or the machinery of a manufacturer, simply be-
cause he flows the land of another? An individual
cannot use a manufactory in the same sense that he can
use a corn mill. He can use a mill, by having his own
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corn ground therein. But he can have no other use ot a
manufactory, than that general use, which arises from the
fact, that tiie article manufactured may he obtained in
the community, and is accessible to all. He cannot

carry his cotton or his wool to the factory, and require
them to manufacture it into yarn or cloth. He has
no direct use of the manufactory; and yet the Legis-
lature have solemnly declared, that this is so far for the
public good—that the manufactory is so far for the public
use, that private property may be taken, without the con-
sent of the owner.

Now, as manufactories are, by the solemn decision of
the Legislature, declared to be for public use, in a sense
which authorizes them to take private property, we are
abundantly satisfied, that rail-roads may, in strictness
of speech, he declared to he for public use, though the
public be not allowed to travel upon them with their own
cars. The subject is so perfectly plain, that your com-
mittee feel a degree of embarrassment in treating it.

They think it is perfectly evident, that property may
be taken for public uses in all the several cases they have
mentioned, and in many other cases that might be men-
tioned; and still the public use would differ in almost
every case. As we have remarked before, provisions
taken for the army, lands for fortifications, and ammuni-
tion, are all taken in the language of the constitution for
public use; and still they are used only by the troops em-
ployed by the public. Land is taken for highways, and
the public use these highways; but they must use them
according to certain regulations which are adopted. In
travelling upon these public ways, they must keep to the
right, travel only at a given rate of speed, and conform
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to all other rules and regulations which the public good
may require.

Land is taken for ferries, and ferries are for public use;
but they must be used according to their nature. On a

highway every man travels in his own vehicle ; but on a

ferry he must go in the boat of the ferryman. Land is
taken for mills, and taken for public use; but the public
cannot go to the grist mill, and take possession of the
establishment, and grind their own grain. They have
the use of the mill, but they must use it according to its
nature or character. Every man can go upon the high-
way with his own carriage, because a public way is sus-
ceptible of that use; but every man cannot go into a mill,
and set up his own run of stones; and for the obvious
reason, that a mill is not capable of that sort of use.
Neither can every man go to the mill, and take posses-
sion, and grind his own grain; and for the obvious reason,
that the great mass of the people are not capable of run-
ning the mill; they have not the skill and experience re-
quisite to the employment. The public are better served
by permitting the miller to grind the grain, than they
could be by allowing every man to grind his own. Land
is taken for a cotton mill, or other manufactory, and
it is taken on the ground that the works erected are for
public use. But the public have no right to go into either
of these establishments, and take possession of the works,
by paying a toll, as in the case of turnpikes. No; they
can have no other use of these works, than that general
one which arises from having the business carried on
among us. But still this is by our whole course of legis-
lation, declared to be of public use.

From this review of the whole subject, we come to the
conclusion, that rail-roads are for public use, as they are
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now employed. The public use them according to their
nature ; they use them in a sense as direct as the charac-
ter of the works will allow—in a sense more direct than
that in which they can use cotton mills, or any other fac-
tories; and in tlie same manner, they use corn mills and
ferries. Whatever may be said of the expediency of our
rail-road laws, we think their constitutionality cannot be
questioned—and that such a question will never be raised
by men conversant with the constitution and the laws.

Your Committee are not only satisfied, that the public
have such a use of these roads as will render the acts
creating them constitutional; but they believe, that the
public have that use of these roads, which will most ef-
fectually promote the public welfare. If it was thought
important to confine the management of a corn mill ex-
clusively to the hands of the miller, lest grain should be
improperly ground ; is it not equally important, to give to
the rail-road corporations the sole right of running trains
upon these roads, that thereby the lives of individuals may
not be wantonly destroyed ? Are not the lives of men as
dear as the meal they consume ? “Is not the life more
than meat, and the body than raiment?”

Your Committee feel satisfied, that rail-roads cannot
safely be used by the public in any other way than they
are now used. As all our roads consist of but one track,
with but few turn-outs, it is manifest, that the motive power
must be under the control of a single head. This is requir-
ed by the nature of the case. The very structure of the
rails and wheels, renders it impossible for the trains to pass
each other, except at the turn-outs; and if every one
were allowed to go upon the road at all times and sea-
sons, much difficulty would ensue, and great delay would
be the result. Nor is this all—the speed with which
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locomotives travel would greatly endanger the traveller, if
a collision should take place. The late accident on
the Providence road, is sufficient to show the danger to
be apprehended in case a collision should take place.
The idea of every man’s putting his own engine and cars
upon the road, is too preposterous to require a single mo-
ment’s consideration.

The only question deserving consideration is, whether
some rules and regulations could not he adopted by which
other companies could put on their engines and trains.
The only plans which have presented themselves to your
Committee, are these two,—either that a company should
put on an engine and train, or that the moving power
should all be owned and managed by the corporation,
and that individuals should be allowed to hitch on their
cars to the engine of the corporation. Against both of
these plans there are serious objections. If a company
be permitted to put their engines and cars upon the road,
in addition to the engines and cars run by the corporation
itself, there will be great danger of accident by their com-
ing in collision. The trains now generally start from the
depots, at the termini of the roads, at the same time,
and calculate to meet at the half-way house. If one
train arrives at the point where they are to pass each oth-
er, earlier than the other, it is compelled to remain there
till the other train arrives. Some delay is produced even
now, from this circumstance. But let another company
put on another train, and the evil would become great.
A spirit of rivalry would immediately ensue, and the evils
and dangers which now exist, would be increased an hun-
dred fold. This could be avoided only by having the
two trains start at the same time ; and if they should de-
part at the same time, and travel together, how would
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this increase the public accommodation ? If the rail-road
corporation are able to carryall the persons and merchan-
dize that are presented, how can another train be re-
quired ? Will the public good be promoted by an oppo-
sition train running in company with the train of the
corporation ? It may be said that this will tend to reduce
the fare, or price of transportation. But this is delusive.
If a private company or a corporation should put on an
engine and cars, the rail-road corporation would, by their
charter, have the right to fix the rate of toll. This right
is given by their charters, and the Legislature has cove-
nanted not to interfere, unless their profits exceed ten

per cent. If a company should run their train upon any
of these roads, they must pay a toll to the corporation;
and the corporation is entitled to its ten per cent. Now
if another company should put their train upon the road,
and offer to transport persons and goods at half the price
charged by the corporation, this would reduce greatly the
profits of the corporation derived from transportation.
But having a legal right to the ten per cent, from tolls or
other sources of profit, they would, on finding their profits
from transportation reduced, increase their rate of toll so
as to bring their profits up to the rate per cent, specified ;

so that the public would reap no particular advantage.
Transportation would not be reduced half so much as
danger and difficulty would be increased. If the train
put on by others were to travel in company with the
train of the corporation, it could afford no additional fa-
cility to the public; and if they were to start at a differ-
ent hour, collisions would ensue, and loss of life would
probably be the result.

But it may be said, that private cars might be attached
to the engine of the corporation. That is practicable to
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some extent; but, after all, what good could result from it ?

We are not able to perceive any particular benefit. The
rail-road corporations would be entitled to their ten percent,
interest per annum. Confusion and irregularity would and
must result from any such arrangement. If one man put
on his car to-day, and another to-morrow, the corporation
could make no calculation upon the power necessary to
be employed. At one time, they might require double
the power that would be requisite at another. By such
an arrangement, the responsibility would be divided, and
the traveller would be less secure. If an accident should
occur, it would be difficult in some cases, for the trav-
eller to obtain his damages. If he should commence
a suit against the rail-road corporation, they might be
able to show, that the accident did not result from any
carelessness or negligence of theirs. The traveller, or
person receiving an injury, would then be compelled to
pay cost, and commence a new suit against the person
owning or conducting the car. So, on the other hand, if
the suit were brought against the owner of the car, he
might throw the responsibility upon the rail-road corpo-
ration, and subject the person sustaining the injury to a
bill of cost.

Your Committee cannot see any advantage which
would result to the public from any arrangement of this
kind; and they believe that much evil would ensue.
They express it as their decided conviction, that the
rights and interest of the public are better secured now,
than they would be, if an attempt were made to introduce
the whole public upon the road. The State of Pennsyl-
vania have attempted to make their rail-roads public ways,
under certain regulations. They have had but little ex-
perience on this subject; and a committee of their legis-

-3
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lature of last year, appointed to examine the subject,
reported that evils existed, and that it would probably
become necessary to adopt some new regulation, whereby
the transportation of persons and merchandize should be
under the control of one head not only, but be carried on

by one company. Gentlemen who have travelled upon
their roads, are generally satisfied that their regulations
are inferior to ours; and that the public would be better
served if all the transportation were carried on by one
company.

The Postmaster General, in the year 1835, being de-
sirous of facilitating the transportation of the public mail,
proposed to several rail-road corporations, to put an en-
gine and car upon their roads ; but the corporations de-
clined the offer, stating that all the engines and cars must
be under the control of one body, otherwise, confusion
and danger would be the result. Such was the conclu-
sion to which they came ; and such, we think, will be the
conclusion of every man who will investigate the sub-
ject.

The very nature of a rail-road excludes that public use
of which a turnpike is capable. It can be used by the
public, but it must be used according to its character, its
nature, its capability. What if a rail-road is not capable
of the same kind of use that other roads are ! Does this
prove that it is of no public utility ? Is the eve useless, be-
cause it is incapable of hearing ? or the ear, because it is
not the organ of sight ? T. he different senses are all impor-
tant in their places; and it would be madness to condemn
either, because it must be put to its own appropriate use.
And it is so with our different modes of transportation,
and with the different structures erected for that purpose.
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Turnpikes can be used in one way, and rail-roads in an-

other. Each has its peculiar advantage, and each is lor

public use. But the use must vary with the nature of
the structure. And it is a narrow policy which would
bring a rail-road down to the capability of a common way,
for the purpose of letting every horse team “ drag its slow
length along ” upon the road.

On the whole, your Committee are satisfied that the
public have now, that sort of use of rail-roads which is
the best calculated to promote their true interest. The
supposed monopoly on these roads, cannot, for any length
of time, exist. Rival roads are springing up in every di-
rection ; andfthis will create a sufficient competition.
Let the road from Worcester to Norwich be opened, and
a direct and immediate competition is created between
that road and the Providence. The Eastern Rail-road
Company will find a competitor in the Andover and Ha-
verhill. The Taunton Branch, when the Mount Hope
road is constructed, will furnish another rival to the Prov-
idence. These rival corporations will keep each other
in check, and secure to the public the best accommoda-
tions. Though these roads are at some distance from
each other, as they must all depend mainly upon the long
travel, they come in direct competition, and so will keep
down the fare to a reasonable yate.

Believing, as your Committee do, that there is not the
least weight in the constitutional objection that has been
raised, and that the public have now that use of these
roads which is best calculated to promote their interest;
that the introduction of the whole public upon them
would produce great confusion, and endanger life and



limb, and thereby render rail-roads a public nuisance ;

they are compelled to report that it is not expedient to take
any further order on the subject.

For the Committee,

CHARLES HUDSON.
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