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In Senate, Jan. 10, 1838.

Ordered, That the Committee on Probate and Chan-
cery be directed to inquire into the expediency of so
altering the law of attachment on mesne process, that
the proceeds of property attached by several creditors
shall he equitably applied towards the satisfaction of their
claims, in proportion to the amount of their several judg-
ments.

Attest, CHA’S. CALHOUN, Clerk.

®owtnon&taUtj of i^assacijusftts.



The Committee on Probate and Chancery, who were
directed to inquire into the expediency of altering the
law of attachment on mesne process, so that the pro-
ceeds of property attached by several creditors shall be
equitably distributed in proportion to the amount of the
several claims, —have attended to the subjects and
submit the following Report and Bill :

The system of attachment on mesne process, as prac-
tised under the laws of Massachusetts, is extensively felt,
and very generally admitted, to be greatly defective. In
theory it is indefensible,—and in practice it is unjust to
creditors, as well as oppressive to debtors. For many
years public attention has been waking up to the vicious
character of the system, and repeated attempts have been
made in various modes to provide remedies for its ac-
knowledged evils. The experience of the past year, in
the numerous failures which have been caused by the
commercial distress, more clearly than ever demonstrates
the necessity of some legislative action upon the subject.

By the law as it now stands, a single creditor may at
any moment by an attachment seize the whole of an in-
solvent debtor s property, and hold it for the payment of
his own debt, to the exclusion of every other creditor.

(Tommontoraltij of JHassactmsrtts.

In Senate, Feb. 27, 1838.
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This is certainly a most odious feature,—and one which
ought no longer to be tolerated. It needs no argument
to show that all creditors have an equal claim to be paid
out of a debtor’s property. The doctrine that debts of
any particular description are entitled to a preference, is
entirely exploded by the good sense of the community;
and the Legislature, by the passage of a law declaring
void any assignment in which all creditors should not be
placed upon an equal footing, have only acted in accord-
ance with the well settled public opinion upon this subject.
The antiquated notion, that to the most vigilant and keen
scented creditor “ belong the spoils,” has no foundation
in justice. Equality alone is Equity ; —and it is as true
that inequality is injustice.

This principle, then, being recognized and admitted, is
there any reason why a practice should be continued
which so grossly violates it. If it be unjust to all parties
that one creditor should seize and appropriate to himself
all an insolvent debtor’s property, and thereby deprive
every other creditor of every means of payment or securi-
ty,—why should our laws any longer tolerate it ? Since
the passage of the assignment law of 1836, a debtor is
not permitted to assign his property in trust in such a

manner as to secure or pay one of his creditors to the
exclusion of the rest; and surely there can be no stronger
reason for allowing one creditor by forcible means to pay
or secure himself. The inconsistency is too striking to

require illustration, and should no longer be suffered to

exist.
The operation of this system is harsh in the extreme.

A few creditors who live near the debtor, or who have
by some means been first excited to a suspicion of his in-

solvency, by the use of this coarsely but properly termed
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“grab law,” usually sweep into their nets every thing
upon which an officer can lay his hands. It often hap-
pens, that in this way not more than one or two of the
creditors ever realize a cent upon their claims. Those who
live at a distance, —females who cannot he expected to be
on the look-out for these explosions,—and others who are
reluctant to give the first blow in these strikes, generally lose
their entire debts. The history of the calamitous failures
of the past season, will furnish to the observation of every
man instances of this kind. Particular cases of the great-
est hardship might be quoted,—but the whole community
is familiar with the operation of the law, —and there are
very few who have not in some way been sufferers by it.

It is not however upon the creditor alone that this prac-
tice bears heavily. It is oppressive to debtors, because it
offers inducements to sharp and grasping creditors to strike
upon them upon the slightest suspicion of insolvency, or
of an approach to it; and thus prevents any chance which
might otherwise exist for an embarrassed man to make
those efforts which might at the same time relieve him-
self, and also provide for the payment of all his debts.
In times of pecuniary pressure and commercial embarrass-
ment, these suspicions, so easily excited, frequently lead
to most disastrous consequences. There are but few men
at such times in active business whose credit is not the
subject of discussion, and discussion alone is often enough
to ruin a man of unquestionable solvency. The mere fact
that a man’s credit has been the subject of discussion will
in the time of panic olten start a timid or grasping creditor
to take immediate measures for the security of his own
claim. His movements will certainly be followed by
others, and, in the general rush that ensues, the debtor is,
without warning of the impending storm, rudely trampled
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under foot;—and experience shows how rare it is that a
man who has been made once to bow before this legal
tornado can again restore himself to his former condition
of prosperity. There is a popular odium which by this
means is often unjustly attached to his fate, from which
he can hardly escape, —and W'hich continues to press him
dow'n in spite of all his struggles. His credit is gone, and
with it his reputation; and that property, which if prop-
erly managed might have paid all his debts, after having
been charged with the costs of a suit upon each demand,
and sacrificed under the sheriff’s hammer, is <rone also.
leaving half his debts unpaid and still hanging over him,
and leaving him at the mercy of creditors exasperated by
the reflection that they have been legally swindled out of
all participation in the proceeds of property to which they
had a rightful claim.

For these evils is there no remedy ? The committee
believe that it is time that one should be provided by the
Legislature. The seat of the evil is the right of prece-
dence acquired by the first attaching creditor,—and the
remedy which is now proposed is simply aimed at the
eradication of that principle from our system.

For several years, attempts have been made to induce
the Legislature to adopt a general and complete system
of insolvent laws ;—and a bill embracing a great variety
of provisions, prepared by one of our most distinguished
jurists, has been again and again discussed without suc-
cess. Although the evils of our present system were
universally admitted, yet the people have looked with
distrust upon a scheme so radically new to our law's as a
general insolvent act. The new machinery of a some-
what complicated character required by it, whose opera-
tion could not be easily foreseen, —the new officers to be
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created, and the great change proposed to be produced in
the modes of doing business, have been the principal
causes of its repeated failure. Such a measure also re-

quires that new and extensive chancery powers should be
given to the supremecourt, which is already overburthened
with them ; —and it is greatly to be doubted whether, the
Legislature should enlarge the chancery jurisdiction until a

separate court shall be established for this purpose. It is
however believed, that the disease may be reached, and
much done towards its removal, without resorting to a
measure which has proved to be so unpopular. Much
good has already been accomplished by the act abolishing
the right of precedence under assignments; and the plan
which the committee now propose in the accompanying
Bill, only extends the principle of that salutary law to the
system of attachments. It is true that the assignment
law has in some instances been evaded by mortgages of
personal property,—but that difficulty may be very easily
removed by a provision that mortgages made with a view
to insolvency, should be placed upon the same footing as
assignments. But no law can be made which will defy
the ingenuity of dishonesty. An approximation to per-
fection is all that human legislation can accomplish. It
is not supposed that this bill will cure all the evils of the
practice under our laws ;—but if it will effectually destroy
a great and acknowledged one, it is enough to justify its
adoption.

The desired object is that justice and equity mav be
done to all creditors with the least possible expense and
hardship to debtors,—and this object it is the purpose of
this bill to accomplish. It places all creditors who may
choose to come in for a dividend of property which is at-
tached, upon an equal footing. Its operation therefore
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will be for the benefit of all, except those who, by their
superior opportunities for information,and superior adroit-
ness in getting the advantage of others, may stand a
chance of getting their debts entirely secured, to the ex-
clusion and injury of the rest.

In another point of view the practical operation of the
bill, if it should become a law, will be highly beneficial
as well to the debtor as the creditor. Its effect will
be to discontinue the use of attachments upon writs for
the purpose of securing debts, except in cases of a dis-
honest attempt on the part of the debtor to put his prop-
erty beyond the reach of his creditors.

When it is known, that the law will not permit one
creditor to get an advantage over others by a sudden at-

tachment, the inducement to make it will be taken away.
The interest of a creditor will no longer prompt him to
those violent seizures of property, which frequently carry
with them panic into a neighborhood, and distress and
dismay into families. No one will care to seize upon
attachable property, unless he is convinced that the debtor
is dishonestly intending to carry it beyond the limits of the
state, or to otherwise dispose of it in order to defraud his
creditors. The obvious effect will be the general disuse of
attachments for the mere purpose of security, except in
extraordinary cases. The number of suits will be greatly
diminished ; and a large amount of costs, as W'ell as the
usual great depreciation of property in value while it re-
mains in an officer’s hands, and the sacrifice always made
in a sheriff’s sale, will be avoided. If the affairs of a
debtor get into such a condition, that, in the opinion of
his creditors, he ought to stop business, they will require
him to make an assignment for the benefit of all —and
his property will be put into the hands of trustees, to be
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disposed of in the most advantageous manner. If, how-
ever, the debtor should be so regardless of his own inter-
est as to refuse to comply with this demand—his creditors
still will have the right of proceeding, as heretofore, by
attachment, and thus compel a distribution of his prop-
erty among all who may choose to join in the measure.

The provisions of the accompanying Bill are few, and
easily understood, and can be carried into execution with-
out any great alteration in the present forms of law. Its
operation can easily be foreseen. It requires no new ex-
pense,—and confers no new powers upon our courts, and
it is recommended to consideration of the Legislature as
an important amelioration of the present unjust relation
between debtors and creditors.

GEO. ASHMUN, per order.





] Sec. 1. When any real or personal estate or credits
2 shall be attached by different creditors in several suits
3 against the same person, the attachments shall be
4 deemed to have been made at the same moment, and
5 the said estate shall be held and the proceeds thereof
6 applied towards the satisfaction of the several judg-
-7 ments which may be recovered in such suits, in propor-
-8 tion to their respective amounts.
1 Sec. 2. In the levy upon real estate of executions
2 issued upon the judgments aforesaid, if, in the opinion
3 of the appraisers, the premises levied upon cannot be
4 set off by metes and bounds among the several credit-
-5 ors, without damage to the whole, the levy shall be so

In the Year One Thousand Eight Hundred and Thirty-
Eight.

AN ACT

In relation to the Attachment and Distribution of Property.

(EotnmontoealHj of iKassacijuoetts*

Be it enacted by the Senate and House of Represen-
tatives, in General Court assembled, and by the authority
of the same, as follows:



6 made that the creditors shall take and hold such es-
-7 tate as tenants in common with each other, in propor-
-8 tion to the amounts of their respective judgments; and
9 it shall be the duty of the appraisers to estimate and

10 assign the several proportions of the creditors.
1 Sec. 3. When any real estate shall have been set
2 off to several creditors in the manner prescribed in
3 the preceding section, the supreme judicial court or
4 court of common pleas, upon application from a major-
-5 ity in interest of such creditors, after due notice to all
6 parties, may authorize any one or more of said cred-
-7 itors to make sale of such real estate, subject to the
8 debtor’s right of redemption, in such manner as the
9 court may order : provided, that the person so author-

10 ized shall first give such bonds as the court may deem
11 sufficient faithfully to discharge the trust, and to pay
12 over the proceeds of such sale to the several creditors
13 in proportion to their several interests in said estate.

1 Sec. 4. Any of such attaching creditors may have
2 the same right to dispute the validity of any other at-

-3 tachment of the same property, as is given to subse-
-4 quent attaching creditors in the ninetieth chapter of
5 the Revised Statutes.
1 Sec. 5. This act shall not apply to any creditor
2 whose attachment shall be made after final judgment
3 in any suit in which the same property has been pre-
-4 viously attached, or who shall neglect to file a notice
5 of his attachment in any such suit before such final
6 judgment therein.
1 Sec. 6. This act shall take effect on the first day
2 of May next.
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