
SENATE 1No. 10.

In Senate, Jan. 14, 1841.

Ordered, That the Committee on the Judiciary consider
and report, whether any provision by law ought to be
made in regard to the owners of adjacent lands, as to
fruit and other trees standing near the boundary lines of
such lands.

Attest,
CHAS. CALHOUN, Clerk.
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The Committee on the Judiciary, who were directed to
consider and report, whether any provision by law
ought to be made in regard to the owners of adjacent
lands, as to fruit and other trees standing near the
boundary lines of such lands, ask leave to

The question whether any action of the Legislature is
necessary to declare or vary the rights of adjoining pro-
prietors on whose lands are trees which, growing on the
land of one proprietor, overhang the land of the other,
necessarily involves an inquiry into the present state of
the law upon this subject. No case directly involving
that law, has ever, to the knowledge of your Committee,
been decided in this Commonwealth ; but there have been
elsewhere decisions sufficient in number, in authority, and
in conclusiveness of reasoning, to indicate what would be
the result, if such a case should occur in our own courts.

There is an apparent discrepancy among the earlier
English»authorities in relation to this subject. In the case
of Waterman vs. Soper, 1 Lord Raymond’s Reports, 737,
decided in 1697, and in an anonymous case in 2 Rolle’s
Reports, 235, decided in the 20th year of the reign of

grommontoealt)) of JHassartjtisetts.

In Senate, Jan. 22, 1841.

REPORT.
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James 1., it was held, that if A plant a tree upon the ex-
tremes! limits of his land, and the tree growing extend
its roots into the land of B, next adjoining, A and B are
tenants in common of this tree. But if all the root grows
in the land of A, though the boughs overshadow the land
of B, jet the branches follow the root, and the property
of the whole is in A. Probably from these cases, in con-
nexion with the well-known maxim “ Whosoever owns
the ground, it is his up to the sky,” originated the impres-
sion which is so universal among the people of this Com-
monwealth, that the proprietor whose land is overhung by
fruit trees, has a right to all the fruit on the overhanging
branches.

But these cases are distinctly, and for good reason,
over-ruled by other authorities, both English and American.

In Masters vs. Pollie, 2 Rolle’s Reports, 141, decided
in the 17th year of James 1., it was held that if a tree
grow in A’s close, though the roots grow in B’s soil, yet
the body of the tree being in A’s soil, the tree belongs to
him; and this last case is cited with approbation, and
commented upon as over-ruling the two first, in Holder vs.
Coates, Ist Moody and Malkin’s Reports, 112, decided in
England in 1827 ; in which case it was again held, that
“ if a tree grows near the confines of land of two parties,
so that the roots extend into the soil of each, the property
in the tree belongs to the owner of that land in which the
tree was first sown or planted.”

In Dane’s Digest, vol. 3, ch. 76, art. 8, sect. 18, the
case of Waterman vs. Soper is cited, and the compiler
states his belief that the principle of that case is not
adopted in this country.

In Lyman vs. Hale, 11 Connecticut Reports, 177, deci-
ded in 1836, after an argument in which all the learning
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of the subject was exhausted, it was held that “ if a tree,
the trunk of which stands on the land of A, extend some
ol its branches over, and some of its roots into, the land
of B, A and B are not joint owners or tenants in com-
mon of such tree, but it is, with such overhanging
branches and the fruit thereof, the sole property of A ;

and if B gather the fruit from such overhanging branches,
and appropriate it to his own use, he is liable in trespass
to A.”

1 our Committee have found no case where it was ever
contended to be law, that the property in overhanging
branches or fruit passed to the proprietor of the land which
they overhung, unless the roots also drew some part of
their sustenance from the same land ; and it is now well
settled that in all cases the fruit and branches “ follow the
settlement” of the body of the tree. The man who
allows the branches of his tree to overhang; his neighbor’s

O

field, undoubtedly commits a wrong ; but he does not
thereby lose the title to those branches any more than he
would lose the tide to his cattle by their being found tres-
passing, through his negligence, upon his neighbor’s field.

A proprietor of land has a right to undisturbed posses-
sion of earth and air, from the limits of his own ground to
the sky ; but it by no means follows that he shall acquire
the ownership of every thing which interrupts and tres-

passes upon his possession.
The title, then, to the whole tree, is in the proprietor

on whose land is the trunk. But the proprietor who per-
mits his tree to overshadow or to draw nourishment from
his neighbor’s land, does that neighbor an injury, and per-
mits a nuisance, for which there are obvious and easy
remedies. In Morrice vs. Baker, 3 Bulstrode, 198, decided
in the 14th year of James 1., it was remarked by Jus-
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tice Croke, “ one may cut down boughs if they hang over
his ground.” The court of Connecticut, in the case of
Lyman vs. Hale, already cited, held the same doctrine.
The suggestion of Judge Croke is also quoted as good
law by Mr. Chitty, an English law writer of high author-
ity, in his General Practice, 1,653. “But,” he adds,
“ it should seem that there ought to be a previous request
to the neighbor to abate the nuisance, before I proceed to
abate it myself.”

It is believed, also, that if the party thus injured or an-
noyed should prefer not to right himself by taking the
law into his own hands, a remedy by action would be
open to him. The books are full of analogous cases, in
which the party injured has sometimes adopted the one,
and sometimes the other, of these two modes of redress.
Thus in 2 Salkeld, 459, and in Clark vs. Penruddock, 6
Coke, 101, 102, the cases of “one building his house so
as to overhang mine,” and of “ one building a house so near
mine as to throw water upon mine,” are referred to as
cases of nuisances which are subject to be removed by
force without the intervention of legal proceedings ; and
on the other hand, the 15th of Mass. Reports, 280, Sum-
ner vs. Finegan, presents a case where an action rvas sus-
tained against the defendant, for suffering the spouts of
his house to be leaky, to the plaintiff’s damage. A case
more directly in point is that of Pickering vs. Rudd, 4
Campbell’s Reports, 220, decided in 1816, wherein it was
held that when the defendant nails to his own wall a board
which overhangs the plaintiff’s close, an action of tres-
pass on the case will be sustained against the defendant.

On the question, whether the proprietor of overhang-
ing fruit has aright to pick it up after it has dropped olf his
neighbor’s land, the law is perhaps somewhat unsettled.



[Jan.FRUIT TREES.

In Mitten vs. Fandrye, Popham’s Reports, 162, decided
in the 22d year of James 1., Judge Doderidge quotes with
approbation a case from the year-books, Bth Ed. IV., to
the following effect: “If a tree grow in a hedge, and the
fruit fall into another man’s land, the owner may fetch it
in the other man’s land.” But in Anthony vs. Haney, 7
Bingham’s Reports, 192, decided in 1832, the Court limit
the operation of this rule to cases where fruit may thus
fall by accident; and Chitty, in his General Practice,
cites this last case as modifying and settling the law' upon
this point. Whether fruit falling at its maturity from an
overhanging branch can be considered as coming within
this rule of accident, or whether license to gather must
not be presumed in the absence of notice to remove the
nuisance, are questions which the other ascertained rights
and remedies of the proprietor who is intruded upon,
make of very little practical importance.

The Committee believe that the law on this subject, as
they have stated it, though perhaps widely different from
the common belief, will yet be found so equitable in its
principles and so fair in its operation, as to call for no
action of the Legislature. They have gone the more
minutely into its details, as they have reason to believe
that ignorance of the real state of the law and the exact

rights of parties has led to much petty annoyance and ill
feeling between adjoining proprietors. The subject, al-
though one apparently of a most trifling character, has
been a source of dissension among the proprietors and
jurists of the continent as w7ell as of England, and was
thought worthy by the great men who framed the Napoleon
Code, of being settled by specific and minute enactment.
In the Digest of the Civil Law it is in one place laid down
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(lib. 47, 7,6,) that “ though a tree be nourished by roots
which strike into the land of a neighbor, jet it shall still
belong to him in whose ground it was planted.” And in
another part of the same digest (lib. 41, 1,7, 13) it is
said in substance, that if a tree be planted in one man’s
land and derives its nourishment from another’s, it shall
belong to him from whose land it is nourished ; and if it
is onlj partly nourished in his land, it shall belong in
common to the proprietor of the land on which it was
planted, and of the land by which it is partly nourished.

Some of the provisions of the Code Napoleon on this
subject are as follows :

“ Art. 671. It is not allowable to plant trees of lofty
trunk, but at the distance prescribed by regulations actu-
ally existing, or by constant and acknowledged usages ;

and in default of regulations and usages, only at the dis-
tance of two metres from the line which separates two
estates in trees of lofty trunk, and at the distance of half
a metre in the case of other trees and quick hedges.

“ Art. 672. A neighbor may require trees and hedges
planted at a less distance, to be pulled up.

“ He whose property is overshadowed by the branches of
his neighbor’s trees, may compel the latter to cut off such
branches.

“ If it be the roots which encroach on his estate, he has
aright to cut them therein himself.”

Your Committee repeat that neither the above regula-
tions, so far as they differ from our own law, nor any other
which have occurred to them, appear to them at once so
well adapted to secure the rights of parties, and so free
from the imputation of harassing and arbitrary interfer-
ence, as the rules of common law now in force in relation
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to this subject. They, therefore, recommend no legisla-
tion, and ask to be discharged from the further considera-
tion of the subject.

For the Committee,

GEO. T. DAVIS.






