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Ordered
,

That the Committee on the Judiciary consider and
report, whether any alterations or amendments are necessary in
the existing law relating to mortgages of personal property.

Attest,

CHARLES CALHOUN, Clerk.

In Senate, Jan. 26, 1841.
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In Senate. Feb. 8, 1841.

The Committee on the Judiciary, who were directed to consid-
er and report, whether any amendments are necessary in the
existing law relating to mortgages of personal property, hav-
ing considered the subject so committed to them, ask
leave to

The practice of securing debts by mortgage of personal prop-
erty has been rapidly increasing in this Commonwealth since
the statute of 1832, ch. 157, sect. 1, invested the mortgagee
with a statute title, and gave additional notoriety to this mode
of security. The amount which has been covered by personal
mortgages now on record in this State is to be counted by mil-
lions rather than thousands ; and there is reason to believe that
the number ofdirect frauds and fraudulent delays effected under
cover of these conveyances, has kept a full proportion with the
increase of their amount.

Your Committee will state briefly the evils which have par-
ticularly attracted their attention growing out of the present law
of personal mortgages, and for which they have thought it
right to recommend legislative remedies.

1. As the law now stands, the description of mortgaged ar-
ticles, and of the debt or duty intended to be secured by the
mortgage, may be sufficient to enable the mortgagee to identify
the property, debt, or duty, with the aid of the evidence which
is peculiarly under his control; but that description may still be
so general, vague and indefinite, as to interpose great practical
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difficulties in the way of a creditor who is desirous ofattaching
the property. Thus, a man in trade mortgages all the goods
in his store at a certain time, and afterwards replenishes his
stock ; how is it possible for a creditor who is desirous of at-
taching that part of the stock which is unencumbered, to dis-
criminate between the encumbered and the unencumbered ?

He may, it is true, ascertain, by attaching the property, and
subjecting himself to the risks and expenses of a suit; but why
should not the mortgaged goods be so distinctly designated
that an honest attaching creditor shall not be unreasonably ex-
posed to the injustice of delay or to the chances of mistake ?

2. It is also found that mischiefs grow out of the practice of
giving mortgages of this description for contingent liabilities as
well as debts, and those at long dates. The case may be
stated of a guardian to an infant of fourteen years old, obtain-
ing a surety to his bond of guardianship, and securing that
surety for the liability, by mortgage of personal property, the
mortgagor remaining in possession. No mode is kpown by
which that property could be reached by an attaching creditor,
until the discharge of the liability ; the Supreme Court having
recently intimated an opinion that the statute under which
mortgaged personal property may be attached in certain cases,
does not apply to cases where the mortgage is conditioned to
secure the performance of a duty, or to guard against a contin-
gent liability. Yet it is sufficiently evident, that the law may
thus easily be made to work unjust delays and the non-pay-
ment of just claims.

3. It has also been found that the provision of law which di-
rects the place where the mortgage shall be recorded, is defective,
inasmuch as it only requires record to be made in the town
where the mortgagor resides. Where the mortgagor resides in
one town, and transacts his daily business in another, persons
dealing with him might easily be misled as to his actual place
of residence ; and it is especially desirable, that in the place
where he transacts his business, the true state of his property
should be known, and the facilities of false credit obviated.
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4. The law now provides that when mortgaged personal
property is attached, the attachment shall be dissolved, and pos-
session of the attached property given to the mortgagee, twenty-
four hours after he shall have demanded the same, stating an
account in writing of the amount due on the mortgage, unless
the attaching creditor shall in the interval have paid the sum
demanded : and if the mortgagee over-states the amount due,
and the attaching creditor pays the same, he is liable to a suit
for the overplus, with twelve per cent, interest. This remedy
for the attaching creditor in case of false statement by the
mortgagee, is plainly inadequate. The mortgagee may be in-
solvent ; or, if solvent, the penalty would not in most cases
repay the expense and risk of a suit. There can be no hard-
ship on the mortgagee in making him liable to the pains and
penalties of perjury if he wilfully misstates a fact in relation to
which he must, from the nature of the case, have peculiar and
accurate sources of information.

5. The creditor, at whatever distance he may reside, is al-
lowed but twenty-four hours to learn the demand made by the
mortgagee, and to make up his mind as to the course which he
will take. As he is liable to the mortgagee, after the restora-
tion of the property, for all damages sustained by its attach-
ment and detention, the mortgagee ought not to complain of a
provision which shall ensure to the attaching creditor actual
instead of constructive notice of the demand, in all cases.

6. It continually happens that property mortgaged and re-
maining in the possession of the mortgagor, is sold by him to
innocent and perhaps distant purchasers, and is subsequently
reclaimed by the mortgagee. Your committee think that when
a fraud of this kind is practised, the mortgagee, who reposes a
trust in the mortgagor and thus confers upon him a credit,
should sufferrather than the stranger who is misled by the pos-
session and apparent ownership of the mortgagor.

7. The object of registry, is, of course, to give notice to
purchasers and creditors. That object is but imperfectly ac-
complished, when mortgagees, as is frequently the case, state
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considerations which have only partially existed, or which have
been partially paid. It is true, that the purchaser or creditor,
seeing the mortgage upon record, is put upon inquiry ; but if
the mortgagee is in collusion with the mortgagor, he may throw
great obstructions and embarrassments in the way of inquiry.
Your Committee think that if the particulars of the property
conveyed by the mortgage, or of the debt or duty secured by
it, are erroneous, the mortgagee should be held to show that
the error arose from mistake, under pain of having the mort-
gage avoided for fraud ; and they also think that the same rule
of public policy which demands that mortgages should be re-
corded, demands equally that the record should always show,
with some approximation to accuracy, the sum still remaining
due and claimable upon the mortgage.

8. As the law now stands, the title to personal property mort-
gaged, becomes absolute in the mortgagee, in sixty days after
condition broken, without any act or notice of foreclosure.
Cases have arisen, where mortgagees have availed themselves
of this little understood condition of the law, by a collusive un-
derstanding with the mortgagor, to defeat the justand equitable
claims of assignees, or of attaching creditors. There can be
no reason why the act of holding for foreclosure, should not be
made as notorious to the parties and to the public, in the case
of personal, as of real property.

9. It is provided by statute, that when the mortgagee of per-
sonal property is in possession, he is liable to account for the
surplus which may remain after satisfying his demand; but
this provision is held not to apply to cases where the mortgagee
is not in actual possession. It follows, that unless the attach-
ing creditor has the means to advance from his own funds the
amount which the mortgagee may allege to be due upon the
mortgage, and is disposed to take the risk of that amount’s be-
ing correctly stated, the property cannot be reached by attach-
ment. Your Committee see no reason why the mortgagee not
in possession, should not be put on the same footing in this res-
pect as the mortgagee in possession, and held to account to the
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attaching creditor for the surplus of the property, under the di-
rection of the court, after satisfying his own claims.

Your Committee report the annexed Bill, which is intended
to meet the defects in the present law, which they have above
indicated.

For the Committee,
GEO. T. DAYIS.
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AN ACT
Concerning Mortgages of Personal Property.

1 Sec. 1. No mortgage of personal property shall be
2 valid, against any other person than the parties there-
-3 to, without actual possession of the mortgaged prop-
-4 erty is delivered to, and retained by, the mortgagee,
6 unless the mortgage contain a clear and definite speci-
-6 fication of each of the chattels intended to be trans-
-7 ferred.
8 Secondly, that all the particulars concerning the debt
9 or duty to be secured, be plainly described therein.

10 Thirdly, that the time within which the condition
11 of the mortgage is to be performed, which shall not in
12 any case exceed one year, shall be fixed therein.

£omm ontoealttj of iHaßsartjusetts.

In the Year One Thousand Eight Hundred and Forty-
One.

13E it enacted by the Senate and House of Represent-
atives, in General Court assembled, and by the authority of
the same, as follows :
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13 Fourthly, that the mortgage be recorded, as well by
14 the clerk of the town where the mortgagor resides, as
15 by the clerk of the town in which he principally trans-
-16 acts his business, or follows his trade or calling, if his
17 dwelling is not in the same town.

1 Sec. 2. Every mortgagee, pawnee or holder of
2 personal property, as collateral security, shall, when
3 demanding payment of the money due to him, pursu-
-4 ant to the seventy-ninth section of chapter ninetieth
5 of the Revised Statutes, make oath that the statement
6 made by him is just and true.
1 Sec. 3. One day for every twenty miles distance
2 from the dwelling-place of the creditor, by whose or-
-3 ders any mortgaged personal property shall be attach-
-4 ed, to the place where such attachment shall be made,
6 shall be allowed, in addition to the twenty-four hours
6 now allowed by the law, for the officer or creditor to

7 pay or tender to the mortgagee the amount due to
8 him.
1 Sec. 4. All sales of mortgaged property by the
2 mortgagor, made in the usual course of his business,
3 where the property is left in his possession by the
4 mortgagee, shall be valid to pass the same to the ven-
-5 dee, unless it shall be proved that the vendee had pre-
-6 vious actual notice of the mortgage.
1 Sec. 5. In case any of the particulars concerning
2 the description of the property transferred, or the debt
3 or duty to be secured, by any mortgage of personal
4 property, shall be found to be untrue, the mortgage
5 shall be void, unless the mortgagee shall prove that the
6 same was erroneous through accident or mistake, and
7 without any intentional concealment.
1 Sec. 6. Whenever any payments are made on ac-
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2 count of a debt or duty secured by a mortgage of per-
-3 sonal property, amounting in the aggregate to fifty
4 dollars or upwards, the mortgagee shall cause a mem-
-5 orandum thereof to be written in the margin of the
6 leaf of the records in which the mortgage is register-
-7 ed ; and if he shall neglect so to do for the space of
8 twenty days, the mortgage shall be void.
1 Sec. 7. When the condition of any mortgage of
2 personal property has been broken, the mortgagor, or
3 any person lawfully claiming or holding under him,
4 may, at any time afterward, redeem the same, in the
5 manner prescribed by the forty-first section of the
6 hundred and seventh chapter of the Revised Statutes,
7 unless the property shall, in the mean time, have been
8 sold, in pursuance of the contract between the parties,
9 or unless the mortgagee, or some person lawfully

10 claiming or holding under him, shall, not less than
11 sixty days before the making of the tender for the
12 purpose of redemption as aforesaid, have given written
13 notice to the mortgagor, of his intention to hold said
14 property, for the purpose of foreclosure, and shall have
15 caused a copy of said notice to be recorded in the
16 town clerk’s book, where the said mortgage is record-
-17 ed, with a note of reference from each record to the
18 other.

1 Sec. 8. A mortgage of personal property, remain-
-2 ing in the possession of the mortgagor, or any agent
3 of the mortgagor, shall be liable to the trustee process
4 in like manner as if he were in the actual possession
5 of the same.

1 Sec. 9. The fortieth section of the hundred and
2 seventh chapter of the Revised Statutes is hereby
3 repealed.
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