
SENATE....:.No. 24.

In Senate, Jan. 29, 1841.

Ordered, That Messrs. Hubbard,
Allen, and
Bates,

be a Committee to inquire in regard to the causes which have
led to the increase of the amount of the County Balances, and
whether any reduction can he effected therein by legislative
action.

Attest,
CHAS. CALHOUN, Clerk.

Comraotuucaltlj ot JHassatljuactta.
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In Senate, Feb. 9, 1841.

The Special Committee of the Senate who were directed by
an order of January 29, to inquire and report in regard to
the causes which have led to the increase of the amount of
the County Balances, and to consider and report whether
any reduction can be effected therein by legislative action,
have attended to that duty, and

That upon reference to the Journals of the Senate, they find
the subject matter of the first branch of the ojrder has hereto-
fore engaged the attention of the Senate. By an order of the
Senate passed January 15th, 1839, the Attorney General was
required to report to the Senate, what were the causes of the
increase of the balances paid to the County Treasurers, as stated
in his Annual Report of that year ; and by what means, in his
opinion, the tendency to further increase might be prevented.

In obedience to that order, the Attorney General submitted
an elaborate and able Report, (Senate Documents, 1839, No.
34,) in which is contained a statement of the nature of the
charges contained in the accounts of the County Treasurers,
and of the sources whence have been derived the sums, for
which the County Treasurers have heretofore given credit to
the Commonwealth, in their accounts ; the excess of these
charges over the credits making the balances which are paid

erommontoCiiU!) of JHaßsactmsttts.

REPORT:



1841.] SENATE—No. 24.

by the Commonwealth to the Comity Treasurers. These
charges are for the expenses of the administration of criminal
justice.

By the existing provisions of law on the subject, these charges
now arise from debiting the Commonwealth, with costs of ju-
dicial proceedings in criminal prosecutions, viz ;

1. Costs taxed by Police Courts and Justices of the Peace in
cases of examinations and trials before them.

2. Costs taxed in each case tried in Courts of Record.
3. Other costs in Courts of Record, which are included in

what is commonly called the General Bill, such as fees of sher-
iffs and other officers attending the Courts.

Also, with commissions allowed by law to the County
Treasurers on the amounts paid out by them under the heads
above named.

The sums credited by the County Treasurers to the Com-
monwealth, are for fines received by them accruing to the
Commonwealth, amounts received on forfeited recognizances,
and costs assessed upon and paid by convicted parties.

Prior to the year 1817, the expenses of the administration
of criminal justice in the inferior courts were paid by the sev-
eral counties in which the examinations and trials occurred ;

the costs taxed in the Supreme Judicial Court were paid by
the counties in the first instance and afterwards refunded by
the Commonwealth.

By the 1451 h chapter of the Statutes of 1817, it was enacted
that “all costs arising in criminal prosecutions in the Supreme
Judicial Court, the Circuit Court of Common Pleas, and the
Municipal Court of the town of Boston, shall be paid out of
the treasury of the Commonwealth.” And such has continued
to be the law under the Revised Statutes to the present time.

By the 151st chapter of the Statutes of 1834, the expenses
of maintaining prisoners charged with offences, and convicts,
in gaols and houses of correction, were made a charge to the
Commonwealth ; but this provision has been repealed by the
156th chapter of the Statutes of 1839. There has also been



[Feb.CRIMINAL PROSECUTIONS.

an increase in the amount of charges, by an addition of fifty
per cent, to the fees of witnesses in criminal prosecutions be-
fore justices’ courts. Rev. Stat. ch. 122, sec. 10.

The increase in the amount of county balances, as caused
by legislative action, may be ascribed in part to the Statutes
above referred to,—1817, chapter 145, causing a very material
increase, and Rev. Stat. ch. 122, sec. 10.

But a large increase of the balances is also caused by a re-
duction of the amount of credits heretofore contained in the
accounts rendered by the County Treasurers.

The excise received from taverners and retailers for licenses,
was at one time a source of considerable income. In the year
1830, the sums credited by the treasurers of the several counties
for excise fees received by them, amounted to $8,007 12. No
income is now received from this source.

Formerly, in every bill of costs, in a criminal case, there
was taxed for the legal fees of the Commonwealth’s Attorney
about three dollars, and whenever the bill of costs was paid
by the accused, the Commonwealth received the fees thus
charged; this item is not now allowed to be taxed.

Until 1820, the compensation of the Judges of the Court of
Common Pleas depended upon fees paid them by the suitors in
each case. By the 79th chapter of the Statutes of 1820,
establishing the present Court of Common Pleas, it was pro-
vided that the judges should receive fixed salaries, to be paid
out of the treasury of the Commonwealth, and that the fees
which had previously been paid to the judges should be paid
into the Treasury of the Commonwealth. These fees were
received by the Clerks, and by them paid to the County Trea-
surers, who gave credit therefor to the Commonwealth. The
sums thus credited by the different Treasurers in the year
1830,amounted to $12,284 06. Nothing is now received from
this source.

The amounts credited to the Commonwealth for excise fees
for license, and court fees paid by directors in 1830, it will be
perceived, exceeded $20,000.
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IN.O accurate estimate can be made by the Committee of the
amount which formerly accrued to the Commonwealth from
taxing the fees of the prosecuting officers; but from the
amount of costs paid by convicted parties, as returned in the
Report of the Attorney General for the year 1839, it would seem
that it must have been no inconsiderable sum.

The increased population of the Commonwealth, and the
consequent increase of the number of criminal persecutions,
has doubtless tended in some considerable degree to swell the
amount of the county balances, but to what extent the Com-
mittee have no means of forming any accurate opinion.

The Committee having thus directed the attention of the
Senate to some of the principal causes which seem to them, to
have led to the increase of the amount of the county balances,
will now proceed to the second branch of the order, by which
they are directed “to consider and report whether any reduc-
tion can be effected therein by legislative action.”

Should it be deemed expedient to continue the present sys-
tem of making all the expenses of the administration of crim-
inal justice a charge upon the Treasury of the Commonwealth,
it might be advisable to resort to some of the sources of income
by which these expenses were formerly in part defrayed. But
the Committee are of opinion, that the Treasury of the Com-
monwealth might with propriety be relieved from a part, if not
the whole of these expenses, by making the same a charge
upon the respective counties.

In the discussion of this part of the subject, the Committee
have been anticipated by a Committee of the House of Repre-
sentatives, appointed by an order of the 12th of January. That
Committee have presented a report in which they have enforced,
with much ability, the reasons in favor of such a measure. As
that report has been printed, and is in the hands of members
of the Senate, (House Document, No. 16,) this Committee do
not deem it necessary to report the reasons in detail.

The Committee will give a brief statement of the general
considerations which have induced them to adopt the opinion
above expressed.
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Under the present system, there must, of necessity, be a vjant
of that direct interest and feeling of responsibility, on the part
of the officers who audit the accounts, which is essential to se-
cure a rigid scrutiny of the charges. They are not directly
responsible to the government of the Commonwealth, from
whose Treasury the balances are paid, and it is impossible that
there should be any effectual supervision or revision of their
doings by the agents of the Commonwealth. It is a sound
maxim in politics, that public agents should be held respon-
sible to their constituents, and the more direct that respon-
sibility, the greater security exists for the fidelity of the agents.
Were it the case that the county officers in paying these charges,
disbursed the funds raised by their immediate constituents, did
they feel that their doings were under their supervision, it can-
not be doubted that a more exact fidelity and rigid economy
would be secured.

The change proposed, would render the system of expendi-
tures for the prosecution of criminals, more in unison with the
system adopted in other branches of public expenditure. If
the expenditures for laying out and maintaining public high-
ways and supporting our public schools, were made a charge
upon the Public Treasury, there can be little reason to doubt,
that we should soon witness a decided increase in the amount of
these expenditures, and that the aggregate amount of the sums
charged to the State, would increase with a rapidity equal to
that which has marked the progress of the county balances,
it is considered by some individuals, that there is no good rea-
son why the expense of the administration of criminal justice
should be a charge upon the Commonwealth, rather than the
expense of maintaining public highways and public schools.
But the Committee do not adopt this view in its full extent, and,
therefore, do not propose throwing the whole charge oflhese ex-
penses on the counties : they would rather advise going back to
a system similar in some respects to that which existed prior to
the year 1817, and charge the counties with a part of the ex-
pense ; and instead of charging them with particular items of
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expenditure, they would recommend charging them with a cer-
tain portion of the whole amount, so that the counties may
have an interest in keeping the expenditures within as narrow
limits as a due regard to the proper administration of public
justice will allow.

The Committee, therefore, in order to carry out these views,
report the accompanying Bill.

By order of the Committee,

WM. J. HUBBARD, Chairman.



[Feb.CRIMINAL PROSECUTIONS.

AN ACT
Relative to the Costs and Expenses of Criminal Prosecu-

tions.

Be it enacted by the Senate and House of Represent-
atives, in General Court assembled, and by the authority of
the same, as follows :

1 Sec. 1. Two thirds of all legal costs and expenses
2 which shall arise in any criminal prosecution, except
3 when they shall be paid by the party prosecuted, shall
4 be paid out of the treasury of the Commonwealth, in
5 the manner provided by the one hundred and forty-
-6 first chapter of the Revised Statutes, and the other
7 third part thereof shall be paid out of the treasuries of
8 the respective counties in which they occur ; provided,
9 that no part of the costs which may arise under any

10 prosecution for the violation of a by-law of any town

©ommontocaltf) of jHassactmsetts*

In the Year One Thousand Eight Hundred and Forty-
One.
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11 in this State shall be paid out of the treasury of the
12 Commonwealth.

1 Sec. 2. The several county treasurers, in the ac-
-2 counts which they are now by law required to trans-

-3 mit to the treasurer of the Commonwealth, and to the
4 Governor and Council, shall charge to the Common-
-5 wealth, only two thirds of the several sums which they
6 are authorized to charge by the provisions of the said
7 one hundred and forty-first chapter.
1 Sec. 3. All provisions of law now existing for the
2 reimbursement, by the Commonwealth, ot the costs
3 and expenses of criminal prosecutions, which may
4 arise or be incurred after this act shall go into effect,
5 and which are inconsistent herewith, are hereby re-
-6 pealed.

2




