
SENATE No. 134.

House of Representatives, February 17, 1848.

Ordered, That the Committee on Mercantile Affairs and In-
surance be instructed to inquire whether any, and, if any, what
measures have been taken to carry into effect a Resolve of
26th April, 1847, entitled, a “ Resolve concerning Trespasses in
Boston Harbor.”

Sent up for concurrence.

CHAS. W. STOREY, Clerk.

Senate, February 18, 1848.

Concurred.
CHAS, CALHOUN, Clerk.
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The Committee on Mercantile Affairs and Insurance, who were
directed, by an Order of the House of Representatives, of the
17th of February, 1848, to inquire, “whether any, and, if
any, what measures have been taken, to carry into effect the
Resolve of 26th of April, 1847, entitled 1 a Resolve con-
cerning Trespasses in the Harbor of Boston,’ ” have attended
to that duty, and

That, under a resolve of the sth of March, 1835, Lo. Bald-
win, S. Thayer, and James Hayward, were appointed commis-
sioners for surveying Boston Harbor, and to define, upon a
plan, such lines, beyond which no wharf or structure should
be erected. On the 30th of January, 1837, these commissioners
reported their doings to the governor, who communicated the
same to the legislature, with 5 plans, which are now in the
library; and, on the 19th of April of the same year, an act was
passed, establishing certain lines of the harbor, beyond which
no person should be permitted, thereafter, to build or extend
“ any wharf, pier, or other incumbrance, into, or over, the tide-
waters in said harbor;” and every person, offending against
the provisions of the act, should be deemed guilty of a misde-
meanor, and be liable to be prosecuted therefor, by indictment
or information, in any court of competent jurisdiction, and, upon
conviction, be punished by a fine, not less than $l,OOO, nor
more than $5,000, and to have such erections abated as a pub-
lic nuisance, in the same manner theretofore provided for abating
nuisances in public highways.

On the 19th of April, 1839, a resolve was passed, for appoint-
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ing commissioners, to cause to be taken a copy of the survey
before referred to; and, upon such copy of survey, to define
such lines as they should think expedient to establish, beyond
which no wharves should be extended over the tide-waters, on
either side of the harbor; “provided, that so much of the line
as was defined by an act of the 19th of April, 1837, should be
considered as established.”

Commissioners were appointed, under this resolve, consisting
of 11. A. S. Dearborn, James F. Baldwin, and Caleb Eddy,
who gave due notice to all persons interested, and they gener-
ally appeared, and were heard, and examinations were made
in their presence, and the boundary lines were laid down on
the plan, as follows, viz: “ Between South Boston Free Bridge
and the Old South Boston Bridge; from the south abutment of
Warren Bridge to the western end of the Boston and Roxbury
Mill Dam; the line in Charlestown; the line of East Boston;
and the line on the south and south-east sides of Fore Point
Channel.”

The preservation of the harbor of Boston has, at all times,
received the anxious regard of the legislature, and several acts
and resolves have, from time to time, been passed, having in
view the security of this most important interest. Yet, not-
withstanding the stringent provisions of the act of 1837, after a
few years had elapsed, serious encroachments were believed to
have been made upon the harbor; and, on the 16th of April,
1846, a resolve was passed for the appointment of commission-

ers, whose duty it should be, among other things, “ to examine
the wharves, and other structures, that had been built, or ex-
tended, on the borders of the harbor of Boston, or within its
channels, by permission of the legislature, granted since the
establishment of the lines recommended by the commissioners
in the year 1837, or otherwise, and to repoit the facts m all
cases of violation of the law.” Under this resolve, Joseph Bell,
and Ezra Lincoln, Jr. were appointed commissioners, and at-

tended to the duty, and made report to the governor on the Ist
of December, 1846, and the same was communicated to the

legislature in’January, 1847. In this report, the commissioners
say, that, having published notice as required by the resolve.
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and held public meetings for hearings, and carefully examined
the wharves therein named, and the acts of April 19th, 1837,
March 17th, 1840, and March 6th, 1841, establishing lines in
the harbor of Boston, beyond which no structures should be
made, and numerous acts granting leave to extend wharves to
said lines; and having had said lines accurately resurveyed, with
a view to discover all the cases of violation of the law, they
have found twenty-three cases, as therein named, either ex-
tended toward the commissioners’ lines, without leave of the
legislature, or beyond them, and they specified each case by
name, and its character and extent, including the case of the
Boston Wharf Company, then, and now, under indictment,
touching which they gave a detailed statement of facts, and a
plan.

On the 26th of March, 1847, a resolve was passed, directing
the Commonwealth’s Attorney for the county of Suffolk, “by
filing informations, by indictment or other process, to abate
nuisances, and to enforce the penalties that had been or might
be incurred by any violation of the law passed on the 19th of
April, 1837, ‘ entitled an act to preserve the harbor of Boston, and
to prevent encroachments therein,’ or of any subsequent law
made for the same purpose.”

Your committee having, as they believed, no better mode of
ascertaining whether any, and, if any, what measures have
been taken to carry into effect the resolve last named, applied to
Samuel D. Parker, Esq., the Commonwealth’s Attorney for the
county of Suffolk, for such information as he might be able to
give, and have received from him the following reply :

Boston, April 7, 1848.

Hon. David A. Simmons,
Chairman of Mercantile Committee

, Sfc.
Sir,—I now, at your request, reduce to writing, my answers

to your inquiries in conversation a few days ago, in relation to
what had been done relative to intrusions into Boston Harbor
beyond the commissioners’ line.

Some time during the last year’s session, Mr, Seaver, of the
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House, incidentally mentioned to me, that the legislature con-
templated increasing my labors; which I thought, so far as I
was concerned, was needless ; being already overburdened with
duties, for the discharge of which, the remuneration was gen-
erally conceded to be inadequate. He then alluded to the sub-
ject of intrusions into the harbor, and said they intended to
make me prosecute the intruders.

I heard no more of the subject, but, when the Acts and Re-
solves of 1847 were published in the pamphlet form, I saw the
resolve of 26th March, 1847, therein printed, and supposed
that some complaint in writing would be laid before the grand
jury, if the form of prosecution was to be that of an indictment.
No such complaint, to my knowledge, has been forwarded for
the grand jury’s action, and the subject has, in no form since,
been before them.

If the prosecutions contemplated were to be in the form of
informations, I can also state that my attention has not been
called to the subject by any body; and, to this very hour, I am
informed of no intrusion, except the Boston Wharf Company’s,
against whom a temporary injunction was, before 1847, ordered
by the supreme court, and an old indictment is still pending, in
the municipal court. I have never seen, nor been served with,
a copy of the report of the legislative committee, mention-
ing the intrusions, if there be such a report, or of the names
of the intruders, which you spoke of; and Ido not understand
the resolve to cast on me the duty of surveyor, or to go on a
hunting excursion all along the commissioners’ line, which itself
is not, so far as I know, made visible by inspection.

Under these circumstances, neither the grand juries, by in-
dictments, nor I, by informations, have done any thing in the
premises.

I remain, respectfully,
Your obedient servant,

SAM’L D. PARKER,
Attorney of the Commonwealth , in Co. Suffolk.

From the above statements, the omission, on the part of the
Commonwealth’s Attorney, to prosecute, as required by the re-
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solve of 1847, seems to have been occasioned by the fact that
no measures were taken to point out to him, or the grand jury,
the places where trespasses had been committed, or to inform
them of the names of the intruders. The committee deem it
unnecessary for them to express an opinion, or to enlarge upon
the importance ofenforcing the laws already made, for preserving
a harbor so intimately connected with the commercial prosperity
of the state, and of the country : but, as a means of inducing
prompt action hereafter, they recommend the passage of the
accompanying Resolves.

D. A. SIMMONS, Chairman.
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RESOLVES
Relating to Encroachments in Boston Harbor.

Resolved, That the secretary of state shall, without delay,
furnish, to the attorney of the Commonwealth for the county of
Suffolk, an attested copy of the report made by Joseph Bell
and Ezra Lincoln, Jr., commissioners appointed under the re-
solve of March 16th, 1846, to his excellency the governor, dated
December Ist, 1816, and a plan of the harbor lines; also, an
attested copy of this resolve. And the said attorney is hereby
required, without unnecessary delay, to prosecute all violators
of the law passed on the 19th day of April, 1837, entitled “An
Act to preserve the Harbor of Boston, and to prevent Encroach-
ments therein,” or of any subsequent law made for the same
purpose.

Resolved, That said attorney be paid, out of the treasury of
the Commonwealth, the sum of thirty dollars, for extra services
and assistance, in each case that he may prosecute to final
judgment, in pursuance of the above resolve, within two years
from the passing hereof.
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In the Year One Thousand Eight Hundred and Forty-Eight.




