
SENATE....No. 100.

Ordered, That the Committee appointed “to consider what
measures may be adopted, to effect an earlier organization of
the several departments of the State government at the com-
mencement of each political year,” be instructed to inquire into
the expediency of abolishing the office of Executive Councillor,
and of devolving upon the Senate the necessary duties of the
Council.

Sent down for concurrence.

CHAS. CALHOUN. Clerk.

House of Representatives, March 9, 1850.
Concurred.

C. W. STOREY, Clerk.

Commoutotaltlj of JHaßsatljitßcUß.

In Senate, March 8. 1850.
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In Senate, April 13. 1850.
The Joint Special Committee, to whom was referred an order,

instructing them to inquire into the expediency of abolishing
the Executive Council, and of devolving the necessary duties
of that body upon the Senate, have considered the same, and
submit the subjoined

REPORT;

The council is coeval with the existence of the government.
It was established, undoubtedly, as its name implies, as a body
to advise and counsel the governor. In the early history of the
government, such an advisory body, in the executive depart-
ment, may have been very important, if not necessary. But in
the lapse of half a century, circumstances have very much
changed. The machinery of the government is well understood;
its operation is simple, and it is easily managed.

The necessity of a council, therefore, no longer exists, and it
has practically ceased to exercise any advisory power, in the
more important matters pertaining to the duties of the executive.
It is now, to all intents and purposes, merely a branch of the
executive department of the government, appointed to perform
certain duties, which can be quite as well, if not better, dis-
charged by another branch of the government.

The duties of the council are substantially these:-—To act

upon nominations of the governor; to attend to the subject of
commissioning and re-commissioning justices of the peace; to

hear parties, and report upon petitions for pardons, and for the
commutation of sentences; and to canvass the returns of voles,
for senators, and for members of Congress.

Formerly, the arduous duty devolved upon the council, of
examining as to the correctness of all demands upon the treas-

ury, and of referring to the vouchers upon which the warrants
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therefor were drawn ; but they have been relieved of this heavy
burden, by the appointment of a State Auditor. This service,
which constituted the great and most important labor of the
council, is so far performed by the auditor, that only a formal,
and wholly unnecessary examination, is made by the council.
The items of the long and complicated pauper accounts, as well
as the items of every other account, are patiently scrutinized by
the auditor, and the resolve, or act, in obedience to which, every
warrant is drawn, is carefully examined by him. Nothing can
be left, therefore, in regard to accounts, which it is necessary or
important that the council should do.

In respect to the nominations of the governor, the council act
a mere nominal part. The governor is held responsible for the
appointments, and the council is not recognized or known in
them, by the public. Hence, the governor is required to act,
and should act, in all important appointments, agreeably to the
dictates of his own judgment, irrespective of the “advice and
consent” of the council. Such is public expectation, and such
is the accountability to which the executive is held by the
people.

The most important nominations, or appointments, made by
the governor, are those of the judges of the several courts, and
of the prosecuting attornies of the State. These nominations,
or appointments, are made on consultation with members of the
bar, if any advice is sought at all ; and they should be so made.
The legal profession are better qualified to judge of the fitness
of one of their own number, for a seat on the bench, or for the
post of Commonwealth’s attorney, than men in the other voca-
tions of life. This is agreeable to common sense, and to the
judgment of men in the transactions of business. Hence, the
governor, as the council is generally constituted, would not feel
bound, or authorized, to consult that body, in this class of ap-
pointments; nor would they feel justified in rejecting any such
nominations, submitted to their consideration.

So far, therefore, as these nominations arc concerned, the
most important within the control of the governor, the council

appears to be unnecessary. If it be thought proper to submit
these nominations to a body clothed with a negative power
upon them, it would seem to be far more in accordance with the

spirit of our institutions, to present them to the consideration of
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the Senate, than to one so intimately connected with the execu-
tive, as is the council. The negative power of the council is
practically a nullity. With unimportant exceptions, so far as
the public have any knowledge, it may be said that it is never
exercised, and it can hardly be expected that it will be. Almost
uniformly, the governor and council are of the same political
predilections, as it is proper that they should be ; they occupy the
same room, surround the same table, and the executive is the
presiding officer. The terms of intimacy and friendship engen-
deied by such relations, are not favorable to an unbiassed ex-
pression of opinion, against the wishes of the governor. Nothing
but an inflexible sense of duty will give expression to such an
opinion.

In reference to the appointment and reappointment of justices
of the peace, a brief consideration of the subject will show the
superior advantages possessed by the Senate, over the council,
for the proper discharge of the duties in this behalf, which now
devolve upon the latter body.

iLacli councillor represents a large district; in some cases, a
single county, of numerous population and expanded territory,
and in others, two or more counties. With the most extensive
personal acquaintance, it cannot be expected that a man should
be familiar, or, by inquiry, could become familiar, with the
wants of the district committed to his supervision, in regard to
the officers in question. Take, for instance, the western coun-
cillor district, composed of Berkshire and Hampden Counties;
what can a single councillor, residing in a remote part of Berk-
shire county, know, or what can he ascertain by inquiry, of the
necessities, in reference to this matter, of Hampden County, or
even of those parts of his own county, distant from his place of
residence 1

The Senate, on the other hand, has ample means of meeting
the demands of the public, in this respect. The larger counties
are represented by five or six senators, residing in different parts
of their respective counties; and most of the other counties have
two or three senators, selected from different sections of each
county. It needs no argument to show, that six senators from
Middlesex county, for example, are much more competent to
perform the duty of recommending suitable persons, to be com-
missioned as justices of the peace, than a single councillor. So,
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also, of the western councillor district; no one will presume to
affirm, that the four senators, from Berkshire and Hampden
.Counties, are not better prepared to represent the wants of their
respective constituencies, in the matter in question, than one
councillor 1

Then again, subjected, as applicants might be, to the ordeal
of a committee of the Senate, fewer unsuitable persons would
probably be recommended for appointment. With such investi-
gation as an intelligent committee would feel bound to make,
the appointing power would be much less likely to be imposed
upon, than now.

For these and other reasons which might be named, it seems
but fair to assume, that the Senate is a much more competent
body to advise the executive, in the appointment of justices of
the peace, than the council.

Those commissions which should expire during a recess of
the Legislature, might, by legislative act, be continued until the
next succeeding session of the General Court.

Petitions for pardons, and for the commutation of sentences,
may as properly be referred to a committee of the Senate, as a
committee of the council. Should it be necessary to act upon
such petitions during a recess of the Legislature, the committee
of the Senate might be summoned to the council chamber. But,
except in cases of urgent necessity, the hearing might be deferred
until the assembling of the Legislature.

The duty of canvassing the returns of votes for senators, and
for representatives to Congress, now discharged by the council,
may be committed to the hands of other persons, who will per-
form it equally well. If a board of canvassers is constituted,
agreeably to the recommendation of a previous report from this
same committee, the senatorial returns are provided for, and the
returns of votes for representatives to Congress, may be commit-
ted to the same body. But should it be deemed inexpedient to
establish a board of canvassers, as therein proposed, the returns
mentioned might be referred, for the examination now given
them by the council, to the secretary, treasurer, and auditor.

In view of these considerations, it seems but fair to conclude,
that the executive council may be dispensed with, without any
detriment to the public welfare, and, in some respects, with pos-
itive advantage to the interests of the Commonwealth.
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The change may also be recommended as an economical
measure. The expense of the council, to the Commonwealth,
is from three to four thousand dollars, annually. Most of this
sum would be saved, by devolving the dutiesof that body upon
the Senate.

The committee, therefore, submit the accompanying Resolve,
and Article of Amendment to the Constitution.

V\. A. HAWLEY. Chairman.
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RESOLVE

Providing for an Amendment to the Constitution.

Resolved, That it is expedient to alter the Constitution of this
Commonwealth, by adopting the subjoined Article of Amend-
ment; and that the same be published, to the end that, if agreed
to by the General Court next to be chosen, in the manner pro-
vided by the Constitution, it may be submitted to the people for
their ratification, in order that it may become a part of the Con-
stitution of this Commonwealth.

Article of Amendment.

All judicial officers, the attorney general, the district attornies,
all sheriffs, coroners, and registers of probate, shall be nominated
and appointed by the governor, by and with the advice and
consent of the Senate.

The power of pardoning offences, except such as persons may
be convicted of before the Senate, by an impeachment of the
House, shall be in the governor, by and with the consent of the
Senate.

Those articles of the Constitution, which provide for the elec-
tion of nine councillors, and those articles and clauses of the
Constitution, which define their powers and duties, are hereby
rescinded.

(EommoKtotaltJj of J^assacljusttts.

In the Year One Thousand Eight Hundred and Fifty.




