
SENATE....]No. 31.

In Senate, February 17, 1552.

The undersigned, a minority of the Judiciary Committee, who
were ordered to consider the expediency of amending the Law
of Divorce, have considered the same, and

REPORT:

The undersigned, having prepared a bill on the subject above-
named, submits a few remarks in explanation and support of
its principal provisions. The bill provides that extreme cruelty
and habitual intemperance, continued during one year, shall be
causes of divorce from the bond of matrimony. Extreme cru-
elty is now a cause of divorce from bed and board. But it
seems to the undersigned, there can be no good reason for still
adhering to this half divorce. Its tendency is manifestly demor-
alizing. Retaining the bond of marriage when its reality is
gone, is an exquisite system of torture, worthy of those dark
ages which originated that parallel violation of nature, the com-
pulsory celibacy of the clergy. And like that institution, the
issues of such legislation can only be evil.

Whenever men or women are prohibited, by law or public
opinion, from marriage, such injustice will always afford an in-
ducement and apology to them to substitute something in the
place of matrimony, as much like it as they find safe and agree-
able. Thus we see, where princes and nobles cannot or dare
not marry persons of inferior rank, concubinage and licentious-
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ness necessarily prevail. And in regard to our own law, it is a
well known fact, that the prohibition we are speaking of, leads
people to form illicit connexions, who would rejoice to have
them sanctioned by law.

The only reason given for divorces from bed and board, is.
that Jesus forbade all divorces, except for the cause of adultery.
It is not necessary to enter on the theological argument any
further than to suggest that, as Jesus was not making a statute,
liis language should not be construed strictly. He was reprov-
ing the Jews for the frivolous causes for which they put away
their wives; when, therefore, he names fornication, (for that is
his word,) he may very properly be considered as giving merely
an example of a serious injury, which would justify a husband
in putting away his wife If Jesus were here yet speaking to
us, he would beyond doubt say, that extreme cruelty and
habitual drunkenness were as gross violations of the duty of a
husband, as adultery. Besides, the law of the Jews whom he
was addressing, was entirely different from ours. Among them,
the husband could put away the wife by his own act, without
trial. This arbitrary power certainly ought to be limited to ex-
treme cases. And whatever Jesus said in reference to such a
system, can have no application to judicial divorces after a
trial.

But without pursuing this discussion, it is plain that the
question as to whether adultery shall be the sole cause of
divorce from the bond of matrimony, is entirely settled by the
practice of this Commonwealth. By our laws, confinement in
the State Prison, and desertion for five years, are both good
causes for a divorce from the bond of matrimony. If we can

thus add two causes of total divorce, why not still morel
Is not, then, extreme cruelty a good reason for a total divorce’

The Legislature long ago declared it to be a good cause for a

total separation of man and wife. Indeed, adultery is often a
less offence than many kinds of cruelty, signified by the word
“extreme” —such as not only endanger life, but fill it with per-
petual anxiety and terror.

So in regard to habitual drunkenness. If any one becomes a

nuisance by habits of intoxication, why should the husband or

wife of such a person be condemned for life, to suffer the pun-
ishment of his or her bad habits, the innocent for the guilty ’■
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No greater violation of marriage duty can be conceived, than
for a man to reduce himself to the state of a beast.

A large part, of our sister states have no divorces from bed
and board, and others, where it nominally exists, empower the
court to grant either a divorce from bed and board, or the bond
of matrimony, at its discretion.

In almost all the states, extreme cruelty is a good cause for
a divorce from the bond of matrimony. Habitual intemper-
ance is a cause of divorce from the bond of matrimony in many
of the States. In one or more, no term is limited during which
such habits must have continued. In some, they mnst have
been continued three years, and in others two, and in others
one, to justify a divorce.

The bill further proposes to reduce the time of desertion ne-
cessary to justify a divorce, from five to three years; why
should it not be so? In the case ofa husband or wife’s joining
the Shakers, three years is the term limited Indeed, if the
length of time is sufficient to indicate a deliberate abandon-
ment of a husband or wife, there seems to be no reason for ask-
ing (or anything more.

Certainly three years is abundantly sufficient for this pur-
pose. Some of the states require one, some two, others three,and a very few five years, to give grounds for a divorce.

The fourth section of the bill is intended to remove the pro-hibition which exists against the marriage of the guilty party,to a divorce. Two reasons only, it is believed, have ever been
suggested for this prohibition. The first is, that it tends to pre-
vent parties from getting divorced by collusion. We doubt verymuch whether it has any such tendency. It is possible for theguilty party, in any case, to evade the prohibition, by changingIns residence to an adjacent state, and getting married there - inwhich case the marriage will be good, notwithstanding ourstatute. b

It is not likely that a penalty, so easily evaded, can havemuch terror. In this respect, the law is perfectly idle and in-S ICafonS ' Butthis Prohibition is generally looked on as apunishment of the guilty party. And in this point of view it isworth considering. It seems a violation of all principle of evim-
' ,' t 0 affix the sam,i "’'varying penalty to crimes of different degrees. Adultery is not equally criminal in every case,
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and desertion often takes place under such circumstances as to
be in a moral view no offence at all. Besides, a man sent to
the State Prison for any offence, has suffered all the punishment
which the law intended for him. To allow his wife a divorce
under these circumstances, is indeed quite reasonable; but to
say that the poor prisoner shall suffer an additional punishment
by being forever cut off from the solace of matrimony, unless he
survives his wife, seems equally unreasonable.

Looking at the prohibition under consideration as a punish-
ment, it is a punishment of a most injudicious and corrupting
character. It discourages legal matrimony, and encourages the
illicit intercourse of the sexes.

If the Legislature think it necessary to take any special
measures to prevent collusive divorces, let it declare the parties
to any such divorce, and all who aid them in it, guilty of a
crime punishable by fine and imprisonment A direct measure
of this kind would have ten times the efficacy of the bungling,
indirect course now adopted. The undersigned would not,
however, be understood to recommend any measure of this kind,
for it seems to him quite unnecessary. He ventures to add one
or two remarks in reference to the whole subject of divorce,
which apply directly to the bill he introduces.

There is a feeling among some people, that divorces ought to

be discouraged in every way, and that the good of society re-
quires that men and wometr should be compelled to live together
as husbands and wives, because they have entered on the mar-
riage relation, even when it has utterly failed to produce any
good effects, and has proved a curse instead of a blessing to
both parties. But this is plainly a mere prejudice, based on a
respect for time-honored institutions. And the history of legis-
lation in this country, and of its effects, proves it to be such,
better than theoretical speculations.

In England, divorces from the bond of matrimony are rare, as
they can only be granted by act of Parliament, to obtain which
is very expensive. The consequence has been, an enormous
and incalculable amount of illicit intercourse among persons
bound by legal ties which it was impossible for them to sunder.

But, in this country, the legislatures of some of our states
have granted divorces with great readiness, and at a compara-
tively small expense. And in other states, where the power of
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granting divorces has been left with the courts, the causes of
divorce have been constantly increasing. And now, in some
states, so wide a discretion is granted to the courts, that every
imaginable cause of divorce is covered by it. In Maine, for
instance, a divorce may be granted by any justice of the Su-
preme Judicial Court, when such justice, in the exercise of
sound discretion, shall deem it reasonable and proper, conducive
to domestic harmony, and consistent with the peace and moral-
ity of society, that a divorce should be granted.” St. 1849,
ch. 116. The question may be tried by a jury, at the request
of either party. So that freedom of divorce may be now con-
sidered the settled policy of the United States.

The consequences of this course of legislation, so far as the
undersigned can judge of them, have been to increase the hap-
piness of married life, to promote lawful marriages, and to pre-
vent licentiousness.

S. E. SEWALL.
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In the Year One Thousand Eight Hundred and Fifty
Two.

AN ACT
To amend the Law of Divorce.

BE it enacted by the Senate and House of Representa-
tives, in General Court assembled, and by the authority of
the same, as follows :

1 Sect. 1. A divorce from the bond of matrimony
2 may be decreed for the cause of extreme cruelty ; or

3 habitual drunkenness in either of the parties, where
4 such habitual drunkenness has continued for the
5 term of one year next preceding the application for a

6 divorce: or because either party shall have wilfully
7 and utterly deserted the other for three years con-
-8 secutively : and a like divorce may be decreed on the

9 libel of the wife when the husband, being of suffi-
-10 cient ability to provide suitable maintenance for her,

11 shall for the term of three years, grossly or wantonly

12 and cruelly refuse or neglect so to do.

1 Sect. 2. When a divorce is decreed under this
2 act, against any husband, the same proceedings shall
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3 be had, touching the wife’s estate, and the alimony to

4 be allowed her, as are provided in regard to divorces
0 on account of the husband’s being sentenced to con-

-6 tinement to hard labor in the State Prison.

1 Sect. 3. Under the act passed on the thirtieth
2 day of April, in the year 1851, entitled “an act re-

-3 lating to libels for divorce,” the court may, in every
4 case of libel for divorce, in addition to other sums
5 necessary to enable the wife to maintain or defend the
6 said libel, require the husband to pay any reasonable
7 sum or sums for counsel fees, not exceeding in the
8 whole, the sum of dollars.

1 Sect. 4. The act entitled “an act to punish col-
-2 lusion in case of divorce,” aj}proved by the governor
3 March 13, 1841 ; also, the words following, contained
4 in the fourth section of the seventy-fifth chapter of
5 the Revised Statutes, to wit, “ for some cause other
6 than the adultery of the person contracting such sec-
-7 ond marriage,” are hereby repealed.




