
SENATE. .No. 45.

Council Chamber, March 16th, 1852.

Sir:—l herewith transmit to the Honorable Senate, for the
use of the Legislature, the final Report of the Commissioners
appointed under the Resolves concerning Boston Harbor and
Back Bay, approved May 3d, 1850.

GEO. S. BOUTWELL.

MESSAGE.

To the President of the Senate:
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To His Excellency , George S. Boutwell, Governor of the
Commonwealth of Massachusetts:

The Commissioners, appointed under the Resolves concerning
Boston Harbor and Back Bay, approved May 3, 1850, and
to whom further time was allowed for the full and final
execution of their commission, by an additional Resolve,
approved May 24, 1851, respectfully present this, their final

By the original Resolve it was made their duty “ to make such
further inquiries as they may deem expedient respecting the flats,
or lands, below the ordinary line of riparian ownership in the
basin or bay commonly called the Back Buy, which has here-
tofore been cut off by dams or otherwise, from the natural flow
of the tides in Boston harbor; and also respecting the flats
below said line, and within two hundred feet north of the main
dam leading from Boston to Brookline; with a view to ascer-
tain what titles, in fee or otherwise, and what especial uses,
rights of occupation and improvement, easements, or other
privileges in the flats aforesaid, or any portion thereof, have
heretofore been granted by the Commonwealth to, or are now
held by individuals, or by municipal or other corporations, and
consider what valuable interest, if any therein, remains in the
Commonwealth, and to cause a full and accurate survey of said
premises to be made.”

“ And also, consider what measures can be taken for the
improvement of the said flats or land, so as to make them most
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valuable to all parties interested therein, and in what manner

the various conflicting interests, if any there be therein, may
be most speedily and equitably adjusted.”

The Commissioners gave public notice of their intended
meeting, pursuant to said Resolve, in the manner therein pro-
vided, and held divers sessions, as mentioned in their former
report.

The parties who appeared before them, claiming title to
lands and franchises within the limits of the Back Bay, and
were heard by themselves or by their counsel, were, the city of
Boston, the city of Roxbury, the Boston and Roxbury Mill
Corporation, the Boston Water-Power Company, the Hon.
David Sears, Ebcnezer Francis, Esq., the Hon. David A. Sim-
mons, and Ephraim Harrington and others. The Common-
wealth was represented by the Attorney-General. In support
of their respective claims the counsel for the claimants pro-
duced several witnesses, who were examined, and read in evi-
dence a number of documents, and cited many authorities, lists
of which are appended to this report, and all of which have
been carefully examined and considered by the Commissioners.

The Commissioners also heard the testimony of several mer-
chants of Boston, and other citizens of experience, science, and
attentive observation, touching the original state of the Back
Bay, the changes effected therein by the erection of the Mill
Dam, and its resulting influence on the tidal currants in the
harbor, the effect of the railroads on the receiving basin,—of
the progressive accumulations of sediment and silt in said basin
upon the public health,—and the value and importance of the
entire capacity of the Back Bay to the preservation of the nat-
ural depth of water in the harbor. They have also repeatedly
examined the two basins, and all the other waters constituting
the harbor of Boston, and have caused a full and accurate sur-vey to be made of the premises mentioned in the resolve underwhich they were appointed, a plan of which survey rs annexedto this report; and they have anxiously sought and availedthemselves of all the other means of forming a right judgmentupon the matter submitted to their consideration.
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Description of the Back Bay, cut off by the Mill Dam leading
from Boston to Brookline, and the strip of flats two hundred
feet wide, north of said dam.

The Back Bay lies within the territorial limits of Boston on
the east, Roxbury on the south, and Brookline on the west,
and is bounded on the north by the Mill Dam. It contains
between seven and eight hundred acres, formerly covered by
water at common high tide; it is divided into two unequal
parts by a cross dam, running from the main dam southerly to
Roxbury. The easterly part, which is much the largest, is
called the receiving basin, and the westerly part is called the
full basin.

The water-power is obtained by taking water from the full
basin through the cross dam into the receiving basin—the dif-
ference of level being equal to the difference between high and
low water. The small basin is filled at high tide by self-acting
gates opening inwardly; and the large basin is emptied at low
tide by self-acting gates opening outwardly, through the main
dam. All the water which flows into the bay passes out
mainly at that stage of the tide when it is most beneficial to
the ebb current in Charles river. The whole bay is inter-
sected by deep channels, from which the tide never entirely
ebbs. A considerable portion of its area, therefore, is below
the ordinary line of riparian ownership, and belongs to the
State in fee, subject to the grants and rights hereinafter men-
tioned.

The strip of flats two hundred feet wide, north of the Mill
Dam, and referred to in the Resolve, constitutes the border of
the present deep channel of Charles river, from Boston to Sew-
all’s Point in Brookline, and is within the territorial limits of
Boston and Brookline, and mostly below the line of riparian
ownership.

For a full and accurate survey of all the aforesaid premises,
see the plan thereof, marked A, and made a part of this report.

I.
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Statement of the rights and titles claimed by municipal and

other corporations, and by individuals, in the Back Bay and
in the strip of flats, two hundred feet wide, north ot the Mill
Dam.
The original charter of the Boston and Roxbury Mill Cor-

poration was granted June 14, 1814. It contains the following
provisions, material to the present inquiry:

Sect. I.—“And said corporation may purchase and hold real
and personal estate (not exceeding in value two millions of
dollars), necessary to promote the objects of the corporation."’

Sect. 2—.“ Said corporation shall have power to build a dam
from Charles street, at the westerly end of Beacon street in
Boston, to the upland at Sewall’s Point, so called, in Brook-
line, and as near as may be to the north side of tide-mill creek,
which dam shall not be less than forty-two feet wide on the
top, and made so as effectually to exclude the tide water, and
to form a reservoir or empty basin of the space between said
dam and Boston neck;”—“andthe said corporation may run a
dam from Gravelly Point, in said Roxbury, to the dam first
above described, so as to enclose the tide water within tide-
mill creek.”—“And the said corporation may cut any number
of convenient race-ways from the full basin to the empty basin
aforesaid, may maintain and keep up all their said works for-
ever, and may lease or sell the right of using the water, and
upon any terms and in any manner they may think proper;
and no person shall have a right to dispose of said water with-
out the consent of said corporation.”

Sect. 3.—“ The said corporation shall have power to make
and finish the dam, in this act first mentioned, and connect the
different parts thereof by bridges and causeways, so as to ren-
der the same a good and substantial road, suitable for the
passing of men, loaded teams, carts, and carriages of all kinds;and shall open a road, not more than eighty feet and not lessthan forty-two feet wide, from some point of said dam, where
it crosses the marshes in Brookline, to the end of the Worcester

11.
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turnpike, near the Punch Bowl tavern, so called, in said Brook-
line, which road shall be made in a straight line, as nearly as
can be done with convenience ; and when the road on said dam
shall be finished, railed at the sides, and furnished with lamps
to the satisfaction of the Selectmen of Boston, the said corpo-
ration may receive toll for passing over the same, at the same
rate as now granted to the proprietors of the West Boston
bridge.”

Sect. 5.—“ That the Board of Health of the town of Boston
be, and hereby is authorized and empowered to cause the flats,
on the westerly side of Boston, within said empty basin, or any
portion of them, to be kept constantly covered with water, if,
in the opinion of said Board, it shall be necessary to the health
of the inhabitants of said town ; and for that purpose to cause
a dam of a suitable height, at their discretion, to be placed and
kept at the sluice gate or gates in the principal dam of said
empty basin, in order to retain the water therein, at the sole
expense of said corporation.”

Sect. 7. —“ The stock and property of said corporation shall
be divided into three thousand five hundred shares, and said
shares shall be deemed and taken to be personal estate.”

The substance of the franchise granted by this charter, was,
“to be a corporation, to establish a highway and take toll, to

establish mills, and to make use of land for mill-ponds, derived
partly from the public and partly from individuals, either by
purchase or by taking it, for public use, at an appraisement, by
authority of the Legislature. So far as this gave a right to the
use of land, it constituted an interest and qualified property m
the land.” (23 Pickering’s Reports, 392.)

This charter originally extended, by other provisions, to the
lands and waters on both sides of Boston neck; but it ulti-

mately took effect only as to those within the basins now

existing on the westerly side of the neck, and within the West-
ern avenue. Its duration in point of time is unlimited.

The Statutes of 1810, ch. 40, and of 1819, ch. 05, merely

regulate the time when the right to take tolls shall commence.
Under this charter, the present dam, or Western avenue,
running from Boston to Brookline, and actually cutting ofi the
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deepest channel of Charles river, and the cross dam to Roxbury,
were erected.

In 1823, this corporation applied to the Legislature tor power
to widen their dam for certain purposes, which are expressed in
the statute hereafter recited; representing that they had built
their dam forty-two feet wide, but “ that experience has since
shown that the width aforesaid is not sufficient to admit of
forming such landing places, making such ivharves, and erect-
ing such buildings, as the interest of said corporation and the
convenience of the public indispensably require, without encum-
bering their road, and greatly incommoding travelers who pass
over it.”

Upon this petition, by the Statute of 1822, ch. 34 (passed
Jan. 17, 1823), the corporation were authorized “ to widen their
dam, leading from Boston to Sewall’s Point, so called, in Brook-
line, by extending it one hundred feet on the northerly side
thereof, upon the fiats and tide waters, where it can be done
without interfering with the rights of individuals or other cor-
porations ; for the purpose of forming landing places, making
wharves, erecting storehouses, and other necessary buildings ,*

provided, that nothing herein contained shall authorize the
widening of said dam, in any part thereof, more than one hun-
dred yards to the northward and eastward of the present east-
ernmost sluiceway.”

Under this act, the corporation, on the 2d day of September,
1823, leased to Samuel Goodhue a parcel of flats north of theirdam, one hundred feet square in extent, for the term of fiftyyears; which tract was enclosed and filled up by the lesseeand afterwards, (Nov. 6th, 1841), was conveyed to him in feeby the corporation; but recently, (April 2d, 1850), has beenreconveyed to the corporation.

A petition was again presented to the Legislature, Jan. 10,824, by Standfast Smith and others, in behalf of the corpora->on, reciting the preceding grant of leave to widen their dam“

d Sng thr miglU bG eXteilded “ so sheds“and IT ™ay r tedf°r the of travel-ers and others, near other parts of said darn, upon the vacantand unappropriated flats which lie in the open bay, and are notowned or occupied by any individual or company ”
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Upon this petition, the Resolve of Feb. 11, 1824, was passed,
in the following terms:—“ Resolved, That said corporation
may use and occupy any part of the vacant flats lying on the
north side of their dam, and west of the low water mark on
the west side of the eastern channel, and within two hundred

feel of said dam, and fill up any part thereof, and put sheds and
buildings on the same;” adding a proviso

,
against thus occu-

pying any private property, without the consent of the owner,
in writing.

A parcel of these flats, extending one hundred feet on each
side, north of the dam, was leased by the corporation, in the
year 1824, for twenty-five years, to Joseph Curtis, on condition
of filling up the same, and building thereon; which was per-
formed. This lease has expired.

Afterwards, in 1825, the corporation leased a part of the flats,
extending two hundred feet north of the dam, being the tavern
lot, and part of the wharf there built, to John Lowell, on con-
dition to erect certain buildings thereon. This land was
enclosed and filled up to some extent; after which, in 1832,
the lease was surrendered to the corporation.

Subsequently, in 1838, the corporation leased to the Boston
Water-Power Company, (hereafter mentioned), another parcel
of the flats north of the dam, extending four hundred and
thirty-three feet on the dam, and one hundred feet northerly
from the same, on condition of filling up the tract demised,
which has been done. This lease is for a long term, still
unexpired.

It further appears that this corporation, by the deeds of Anna
P. Grant, and of divers other persons, executed in the years
1835, 1836, 1843, and 1844, became the purchasers and owners
in fee of certain lots of land in Boston, contiguous to the
northerly side of their dam, and fronting more than two hun-
dred feet on the tide waters; and thereby became riparian
proprietors, to that extent, on the Boston side of the Back Bay.
And, by the private Statute of 1844, ch. 58, they were author-
ized to extend their wharf, adjoining these lands, as far outward
as to the “ harbor line,” so called.

It also appears, that this corporation, by the deed of Elijah
Corey, dated Aug. 22, 1837, purchased in fee a parcel of marsh
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land, containing about three and a half acres, lying in Brook-

line, at the westerly end of their dam, and on the northerly

side thereof; and thereby became riparian proprietors on the

Brookline side of the Back Bay, to that extent.
Under the foregoing Legislative Acts, and the conveyances

and transactions aforesaid, the Boston and Roxbury Alii I Cor-
poration claim the title, in fee simple, to the land north of their
dam, called the Western avenue, bounded by a line drawn
parallel thereto, and two hundred feet distant therefrom, and
extending from the upland in Boston to the marsh in Brook-
line. And they have accordingly caused it to be filled with
solid earth, and enclosed by a sea wall, to the distance of
between twelve and thirteen hundred feet beyond the line of
riparian proprietorship, on the Boston side, and extending about
seven hundred and fifty feet beyond the westerly bank of the
eastern channel, referred to in the Resolve of Feb. 11, 1824;
and have divided a portion of the part thus filled up, into
streets and house lots, some of which lots they have sold and
conveyed in fee, on which valuable private dwelling-houses
have been erected by the purchasers of those lots, forming a
continuation ot Beacon street. A line of piles has also been
driven, by this corporation, along the exterior line of this tract,
at large distances from each other, from the solid embankment
on the Boston side to the marsh in Brookline, by way of
marking their possession.

By an indenture, bearing date the 26th day of December,
1826, between the city of Boston, of the first part, the riparian
proprietors of the land and flats in Boston on the easterly and
southeasterly sides of the basin called the Receiving Basin, of
the second part, and the Boston and Roxbury Mill Corporation,
of the third part, a line was agreed upon and established, in
this basin, as the line of flowage, which is marked on the planaccompanying this report, and on several well known plansheretofore taken, as the line between the Boston and RoxburyMill Corporation , and the city of Boston , and others. By thisindenture, the corporation released to the riparian proprietorsa its right to flow any lands lying between that agreed lineand the upland; and the other parties released and conveyedto the corporation, in fee simple, all their respective titles and
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interests tn any lands beyond that line, within the basin; the
corporation covenanting not to erect any building within the
basin in front and west of the city’s land on Charles street and
within one hundred rods of the same, unless the city shall
erect buildings, (other than buildings for public use and free of
rent), on its own land in front and west of Charles street; and
further covenanting not to erect any building within the basin,
between Charles street and the channel immediately in front
thereof and west of said street, whether the city shall use its
said land for building or not;—with other covenants not mate-
rial to the present inquiry. The line above mentioned, and
the substance of that arrangement, were afterwards confirmed
by another indenture, dated Feb. I, 1827, between the city of
Boston and the Boston and Roxbury Mill Corporation.

By these and other conveyances, the Boston and Roxbury
Mill Corporation became thepurchasers in fee simple of all the
lands within the receiving basin, which were owned by the
proprietors of the lands in Boston abutting on the line above
described, except the lands of Messrs. Harrington and Sim-
mons ; the quantity thus purchased being estimated at

acres. By this arrangement, and reduction
of the line of flowage, the area of the receiving basin was
diminished by about eighty-one acres.

Other parcels of land, within the area of the two basins,
appear to have been purchased in fee at sundry times by this
corporation; and some parcels appear to have been sold again
by the corporation to individuals; but no evidence was laid
before the Commissioners, showing that these last mentioned
purchases and sales were not entirely within the scope of their
charter.

The Boston Water-Power Company was chartered by the
Act of 1824, ch. 26, with power “to purchase and hold any
quantity of the water-power created by the establishment of
the dams between Boston and Roxbury, or any lands contigu-
ous to said dams , or within the limits of the basins connected
therewith , or either of them; and to make flumes, canals, and
race-ways , and to construct mill-wheels, factories, and other
buildings and fixtures, at any convenient places within the
limits aforesaid, and to dispose of the same by lease or other-
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wise;” with a proviso, that no such erection should be made

on the lands of others, without the consent of the owner, in

writing; and that the act should not be construed to extend
the rights of water-power so to be purchased, beyond the rights
of water-power then possessed by the Boston and Roxbury
Mill Corporation, by virtue of the acts establishing the same.

Pursuant to this act, the Boston and Roxbury Mill Corpo-
ration, by an indenture bearing date May 9, 1832, sold and
transferred to the Boston Water-Power Company, all their mill
franchise and water-power and privileges, and all their real
estate lying southerly of their main dam, and southeasterly of
the road running from the end of the dam at Sewall’s Point to
the Punch Bowl tavern in Brookline; being all the property
owned by the grantors, except the two dams, and the property,
rights, and privileges, incident or appertaining to the making
and maintaining of said dams and the roads thereon as high-
ways for toll, and the land, rights, and privileges which they
then owned on the northerly side of their main dam. Other
exceptions and covenants are contained in that instrument,
which it is not deemed necessary here to specify.

At subsequent periods, as is well known, the Boston and
Providence Railroad Corporation, and the Boston and Worces-
ter Railroad Corporation, have been chartered, and have
located and built their respective roads across the full and
receiving basins belonging to the Boston Water-Power Com-
pany. These locations gave rise to protracted and expensive
suits, which were afterwards compromised by the parties, and
the locations established and confirmed by agreement, on the
payment ot damages. By the indenture of agreement, made
Aug. 11, 1846, the Boston Water-Power Company released in
fee to the Boston and Worcester Railroad Corporation a tract
of land within the receiving basin, and adjoining the line offlowage established Dec. 26, 1826, as before mentioned, con-
taining about forty-four thousand square feet, the title to whichhad been in dispute between the parties; and also released Ustitle in fee and right of flowage in and over all the laud within
the limits of the railroad ; and the Boston and Worcester Rail-
road Co. agreed to fill up with solid earth certain tracts of lando the Boston \\ ater-Power Company, within the limits of the
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receiving basin, amounting in all to about two hundred and
sixty-six thousand square feet, which are shown upon the plan.

I3y viitue of its charter, and of the above mentioned convey-
ances, and of divers others, the Boston Water-Power Company
claims all the franchise aforesaid, and all the riparian title in
fee within the Back Bay, extending from the Western avenue
or Beacon street to Northampton street in Boston, being the
entire line of the Boston shore, excepting the lot owned by
Messrs. Harrington and Simmons, and the parcels owned by
the two railroad corporations aforesaid; also a further right of
flowage, derived from sundry private grants thereof; and the
title infee to certain parcels of land which may be so flowed,
in both the receiving and full basins. This company also
insists that if, by the charters, grants and acts aforesaid, the
title of the Commonwealth to the soil under the tide waters in
the two basins was parted with and extinguished, it accrued to
and became vested in the said company, and not in the riparian
proprietors; but that if it was not so parted with and extin-
guished, then, it is insisted, that nothing remains in the
Commonwealth but a mere technical fee, subject to a perpetual
service, use and easement, and in itself constituting no valua-
ble interest in the Commonwealth.

See Appendix, A.
The city of Roxhury claims title to all the lands in the Back

Bay, within the corporate limits of Roxbury, and not otherwise
granted, under an order of the General Court, in the following
terms:—“The 13th of 2d month, 1636, ordered, that all the
rest of the ground, betwixt Dorchester bounds and Boston
bounds, shall belong to the town of Roxbury, easterly of
Charles river, except the property of the aforesaid towns
which they have purchased of particular persons : Roxbury
not to extend above eight miles in length, from their meeting
house.” This grant, it is contended, was confirmed by the
Statute of 1836, ch. 37, establishing the boundary lines between
the city of Boston and the town of Roxbury, in which, after
describing the lines, it is enacted, that “the territory and juris-
diction on either side of the said lines, as hereby established,
are accordingly confirmed to said city and said town respect-
ively.” The tract now claimed under these acts, lies mostly



below the line of riparian ownership, and is delineated and

marked on a plan made by S. P. Fuller, surveyor, dated Oct.
20, 1832; a copy of which is annexed to this report.

See Appendix, B.
Claims to particular parcels of land within the two basins

were also made before the Commissioners, by the Hon. David
Sears, the Hon. David A. Simmons, Ebenezer Francis, Esq.,

Ephraim Harrington, and others; some of whom claimed sim-

ply as riparian proprietors, under the colonial ordinance of 1641,
and others under that ordinance and on other grounds of title.

In behalf of Roxbury and said individual claimants, it was
contended, as against the Commonwealth, that in the early
period of the settlement of the country, grants of lands to the
inhabitants of a territory always preceded the adjustment of
jurisdictional limits ; that the order of 1636 was an assignment
or grant of lands to the inhabitants of Roxbury; that its lan-
guage was sufficient to pass the lands under tide-waters; that
it was the policy of the then government to attach the flats to
the uplands,—a policy declared to be general, five years after-
wards, by the ordinance of 1641; that the words “east of
Charles river,” meant east of the bed or main channel of the
river; and that, by the proper construction of the grant, it
extended to the filum aqua, or thread of the channel of Charles
river, and so included all the lands within the basins, not
included within the bounds of Boston. It was further con-
tended, that the title of the State to lands under the tide-waters
was but a base or qualified fee, namely, so long as they might
continue to be covered by the sea, or useful for purposes of
navigation, and for no other reason than because they were
thus useful; that when lands are left bare by the reliction or
final departure of the sea, they belong to the owners of the
adjacent upland ; that when the sea, or power of navigation, is
excluded and cut off by the act of the State, this is equivalent
to a recession or reliction from natural causes, and producesthe same result; and that the destruction of navigation by themill dam, being the act of the State, destroyed its title to thelands within that area, and left them to the riparian proprietors.As against the titles of the Boston Water-Power Company,and the Boston and Roxbury Mill Corporation, it was further

1852. J SENATE—No. 45.
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contended, that, by their transactions hereinbefore mentioned,
and others of a similar character, they had abused the powers
granted by their respective charters, and entered into land
speculations, wholly unauthorized; that they had annihilated
a large amount ot water-power, which they were bound to have
preserved for the public use and benefit ; that they had thereby
materially impaired their own ability to discharge their duty to
the public, and had deserted that duty, in order to pursue illegal
objects of private gain ; and that they were, at the present
time, using their chartered powers contrary to the intent of the
Legislature in granting them, and for the purpose of mere
private emolument. And, on these grounds of non-user and
mis-user, it was argued, that those charters had become for-
feited, and ought now to be adjudged null and void.

It is certainly “a tacit condition of every grant of incorpora-
tion, that the grantees shall act up to the end or design for
which they were incorporated; ” and every corporation, ne-
glecting or abusing its franchises, is liable to a forfeiture of its
charter, as for condition broken, or for a breach of trust; but
such forfeiture can be adjudged only by the legal tribunals,
upon process duly sued out by the authority and in behalf of
the Commonwealth ; unless a different mode is created by
statute, or is reserved by the Legislature in the charter itself.

On the foregoing questions of corporate and private titles,
which came before them, the Commissioners do not find them-
selves required by the Legislature to express any opinion,
except so far as the Commonwealth is concerned; nor do they
deem it expedient to prejudice private rights by the expression
of any opinions which they may have formed.

See Appendix, C and D.

111.
The interest of the Commonwealth in the Back Bay, and the

strip of flats two hundred feet wide, north of the main dam
leading from Boston to Brookline.
In regard to the interest of the Commonwealth, with the

investigation of which the Commissioners are charged by the
Resolve under which they were appointed, they are of the
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opinion that the Commonwealth is the owner in fee of all the

lands within the two basins in the Back Bay, and below the ordi-
nary line of riparian ownership, as established by the ordinance

of 1641, and the judicial decisions founded thereon. They are

also of the opinion, that this title of the Commonwealth extends
under and across the mill-dams, and so as to include so much
of the strip of flats two hundred feet wide along the north side
of the main dam, or Western avenue, as lies below the line of
riparian ownership at the ends thereof; which title of the
Commonwealth is subject to whatever rights and easements

may have been acquired by the Boston and Roxbury Mill
Corporation, and the Boston Water-Power Company, underand
by force of their respective charters, and the subsequent acts
and resolves hereinbefore mentioned, upon the same subject.
The title and interest of the Commonwealth in certain parts of
the premises may also have become, or may soon become,
extinct, by reason of more than twenty years adverse possession
by other corporations or individuals. (See Revised Statutes,
ch. 119, sect. 12.)

The above-described interest of the Commonwealth in the
premises embraced within the Resolve, the Commissioners
esteem to be a valuable one, which ought not to be abandoned
or neglected by the State; and the government ought, without
any delay, to take all necessary steps to prevent its remaining
title, above described, being lost by adverse possession, as it
may be, to a great extent, in 1853.

IV.
Measures for the improvement of the flats in the Back Bay,

and the strip of flats two hundred feet wide, north of the
main dam.
f rom the evidence laid before the Commissioners, and froma careful examination of the premises, the Commissioners arcof the opinion that the maintenance of the water-power createdby the mill-dams, as now arranged, is in conflict with more

important interests, both public and private 3 ; and that causes
‘

„

B°,ton City Dooummt < o• u. for 1850,pp. 10, 11, 12
wh -

°“ “ f Worce3tcr railroad, 340 houaca, of all clasaca, atand on atreotaaVC eca gradci t 0 a lower lovel Aan high water. North of the Wor-
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are now in operation, which will so diminish or otherwise inju-
riously affect the comparative value of the water-power, as to
render its continuance no longer desirable to its owners; and
that, consequently, so much of the receiving basin as may con-
sist with the proper flow of the tide waters for harbor uses, may,
advantageously for all parties interested therein, be filled up
and converted into solid land, for buildings and public streets
and squares. The water-power may be discontinued gradu-
ally, as the receiving basin shall be filled up ; and the mills
may be eventually removed from the cross dam to the west
end of the main dam, and there be used as tide-mills so long
as the full basin shall be continued.

The Commissioners therefore recommend the following
outline plan of improvements :

1. The State should authorize the parties in interest to
change the use of the receiving basin from mill purposes to
land purposes, and to fill up the same, as above indicated.

2. The filling should be made with clean gravel, and as
high as the Mill Dam, or Western avenue.

3. Perfect drainage should be secured; and the common
sewers should discharge, either into South Bay, or into Charles
river, under water at low tide, below the main dam.

4. The public streets, squares, and ponds should be wide
and ample, so as to admit of a free circulation of the air.

cester railroad, 2 45 houses on twenty streets are in the same situation in regard to
high water.” “Over nearly every part of this district, the tide would ebb and
flow daily, were it not for the dam which has been constructed by the Boston

Water-Power Company'.”
“Had not the error of permitting the Mill Dam to be built, been made in the

first instance, the equally great, if not far greater error, ofpermitting the streets

of this district to be graded below high water, with the consequent drainage
into the empty basin, could not have been committed.”

“ In fact, the Back Bay at this hour is nothing less than a great cesspool, into

which is daily deposited all the filth of a large and constantly increasing popula-
tion. And it is a cesspoolof the worstkind, contrived, as it were, for thepurpose
of contamination, and not of relief; for it is an open one, and therefore exposed
continually to the action of the sun and weather, and every west wind sends its

pestilential exhalations across the entire city.” “A greenish scum, many yards
wide,stretches along the shores of the basin, as far as the western avenue; whilst

the surface of the water beyond is seen bubbling, like a cauldron, with the nox-

ious gases that are exploding from the corrupting mass below.”
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5. The Western avenue, and all the dams, should eventually

be made highways, without toll.
6. The present scouring force of the water issuing from the

two basins should not be diminished in the least degree, but
should be increased as much as possible.

7. The strip of flats, two hundred feet wide, north of the
main dam, should be filled up solid, as high as the dam, or
somewhat higher, and with a strong, smooth sea-wall next the
river, leaving ample sluiceways for the flow of the tide into
and out of the full basin, and any ponds which may be left in
the empty basin.

8. The receiving basin, embracing between four and five
hundred acres, should be so filled up, and laid out into building
lots, streets, squares, and ponds, as to secure upon the premises
a healthy and thrifty population and business, and, by inherent
and permanent causes, forever to prevent this territory from
becoming the abode of filth and disease; and the same thing
should be done with the full basin, whenever that may be
discontinued and filled up.

9. Any improvements in the Back Bay, involving the change
of use from water to land, whenever and however made, should
be done under the direction of the State, and in such way as to
secure the above-named objects in the most certain and thorough
manner.

The Commissioners are not required to devise and recom-
mend any specific measures of improvement in detail, but
they would refer, for favorable specimens of such measures, tothe letter and plan of the Hon. David Sears, which were con-sidered by the Commissioners, and are annexed to this Report(See Appendix, C.) See also the report of the joint committeeon public lands of the city of Boston, in relation to the publicgarden, and the plan annexed to the same, being City Docu-ment No. 18, for 1850; also City Document No. 14, for 1850Ba^Vav7 °f Bo« ton > be i n g a report upon the drainage of the

for 184“
’

1 ,

S ° Y D° CUment of the cit y of Roxbury, No. 9,'or 184 1 , relating to city lands in the empty basin.

2
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The manner of adjusting the conflicting interests in the Back
Bay, and the strip of flats two hundred feet wide, north of
the main dam.
It is apparent that here are grave and conflicting claims to a

large tract of land of great value, in and adjacent to the city
of Boston, covered, too, in part, by waters deemed essential to
the preservation of the harbor. To clear and establish these
titles by legal proceedings, would require inquest of office, or
other suitable process, to be brought by the Commonwealth
against the city of Roxbury, the two corporations before-
mentioned, and perhaps against other parties ; also suits among
the private claimants themselves, involving large expenses and
protracted through an indefinite period of time ; retarding the
course of public improvements, and perhaps endangering the
public health, by the continued accumulation of offensive
matter in the receiving basin; and, in any event, greatly aug-
menting the evil of litigation, the prevalence of which is always
injurious to the peace and well-being of the State.

In the opinion of the Commissioners, these conflicting claims
can be most speedily and equitably adjusted under the lead of
interest. There is now in the Back Bay an irreconcilable con-
flict between the water-power interest and the much greater
and more important land interest. These interests are vested
partly in the same, but largely in different parties. And, as it

would be a perversion of chartered rights, either to enforce or

release the right of flowage for any unauthorized object, such
as acquiring lands not necessary for mill purposes, all parties
are desirous of having their interests harmonized, by authority

from the State, to change the use of the flats in question from

water to land, which would produce a unity of interest strongly
conducive to an amicable adjustment of all conflicting claims.

Bv such a change, the two corporations before-named, which
appear to be substantially one and the same in interest, would
gain more by the enhancement of the value of their land inter-

est than they would lose by the relinquishment of their water-

power franchise ; the city of Roxbury, and private owners,

V.



would be greatly benefited by the removal from their lands of

the incumbrance of the right of flowage, which now renders
them nearly worthless; and the State would be enabled to

obtain valuable considerations, in the nature of public improve-
ments, or otherwise, for releasing its title in fee to the flats

below the riparian linn of ownership, which release would be
essential to the making of a good title in the premises, in any
sale thereof for the usual purposes of land and real estate ; and
thus the said land and flats would be made the most valuable
to all parties interested therein ; and the interests of all parties,
including the Commonwealth, the city of Roxbury, the Boston
and Roxbury Mill Corporation, the Boston Water-Power Com-
pany, and private claimants, would become so far identical and
harmonious, as to secure concert and energy of action, and
prevent litigation, by an early compromise and adjustment of
their respective rights.

As the Legislature, in authorizing the building of the mill
dams to create the existing water-power, imposed onerous
incumbrances upon private property, and made an irreparable
sacrifice of the public interest in Boston harbor, and gained
only the public benefit of mills, and highways under toll; and
as the corporations empowered to build the dams and use the
water-power, have made heavy outlays, from which very little
income has been, or ever can be realized, on account of the
substantial failure of the mill project, for which their charters
were mainly granted; and as private owners and others have
long been prevented from improving their lands, by reason of
their being subject to the chartered rights of flowage ; any
adjustment and division of interests in the Back Bay, when
authorized to be filled up and sold for land uses, should be made
in reference as well to past facts, as to present circumstances
and future prospects, which may properly be considered asaffecting the actual or estimated value of said interests.

It will not be expedient for the State to embark, as a party,m any scheme for filling up the flats in question ; but the Stateshould rigidly insist upon the conditions of the outline planereinbefore suggested, in the nature of public improvements,as the essential basis of any such scheme, to be authorized bythe Legislature, and carried out by corporations or individuals.

1852. J SENATE—No. 45.
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And the State ought, further, to receive, either a certain portion
of the land, when filled up and ready for sale, or a certain per
centage of the proceeds of any sales thereof, in consideration
of releasing the public title and interest therein to the pur-
chasers, or to such parties as shall undertake the enterprise of
filling up the premises, or any part thereof.

In order for corporations or individuals to prosecute, with
any hope of practical success, these measures of improvement
in the Back Bay, it is indispensable that the State should be
represented by a proper commission, with full powers of agree-
ment and action upon all matters of detail naturally embraced
within such measures, and limited only by the public and
essential objects or conditions of the aforesaid plan. This
commission ought to be limited in number to two, or three at
the utmost, and be paid for actual services only ; and should
be skilled in law and engineering, and perfectly independent of
all parties except the Commonwealth, and free from all motives
except those of public duty. And, as the services of such a
commission will be greatly needed by the State, until the flats
and shores of Boston harbor shall have been fully improved,
and shall have received their permanent form, it is earnestly
recommended to the Legislature, as well to meet the public
wants in regard to the harbor, as the exigency of the contem-

plated improvements in the Back Bay, to adopt and carry into
effect the following project of a law for establishing a State
Commission upon Boston harbor, and its tributary waters, and
the flats therein, with full powers to act upon the matters and
for the ends herein specified, to wit;

1. To act for and in behalf of the State in all matters of
improvement of the flats below the line of riparian ownership
in the Back Bay, and two hundred feet north of the Mill Dam,
for the purpose of securing the conditions essential to the public
welfare, specified in the outlineplan aforesaid for such improve-
ments, and also such additional valuable consideration as may

be justly due to the State for its release of all title and interest

in the premises, or any part thereof, and with power to release

such title.
2. To cause the prompt and uniform enforcement of all

laws relating to Boston harbor.
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3. To mark, by fixed and visible mefes and bounds, the

harbor, or commissioners’ lines, which are, or which shall be,
established by law, and prevent and remove all encroachments
thereon.

4. To represent the State, with full powers of action, m

all improvements which have been or may be authorized to be
made within the harbor lines.

5. To watch the effect upon the harbor of any and all

improvements and alterations upon the shore within the harbor
lines, and of the action of storms upon the islands and chan-
nels in the bay, and report the same to the Legislature, for
their action, or application to Congress in reference thereto.

6. To appear and take care of the interest of the State,
before all legislative committees, and other bodies, acting upon
any matter in any way affecting the harbor.

7. To keep an account of their actual services, to be duly
audited, and allowed by the Governor and Council, and paid
by a warrant upon the treasury, duly drawn for that purpose
by the Governor.

VI.
The Riparian Line of Ownership.

The ordinary line of riparian ownership referred to in the
Resolve under which this commission acts, was established by
the colonial ordinance of 1641. The main object of that
ordinance was “ clearly to determine” the before uncertain
water boundary of private property, in order to prevent tres-
passing thereon. It is in the following words;—“ It is declared
that in all creeks, coves, and other places about and upon salt
water, where the sea ebbs and flows, the proprietor of the land
adjoining shall have propriety to the low water mark, where
the sea doth not ebb above a hundred rods, and not more
wheresoever it ebbs further; provided, that such proprietorshall not by this liberty have power to stop or hinder thepassage of boats or other vessels in or through any sea, creeks,or coves to other men’s houses or lands.”

In applying this ordinance to marsh land usually overflowedY spring tides, as were all the marshes in the Back Bay beforehe erection of the Mill Dam, the hundred rods are held by the
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courts to commence, not at the upland bank, or spring tide
high water mark, but at the marsh bank, or daily and ordinary
high water mark. By this construction, all marsh lands, how-
ever extensive, and though usually covered by spring, and all
other high tides, are considered to be above the water bound
of private property. Some decisions founded on this ordinance
seem, on first examination, to establish the principle, that this
propriety in flats belonging to the land adjoining, though it be
but a liberty to exclude trespassers, qualified in favor of sea
travel, authorizes the riparian proprietors to take exclusive pos-
session of such flats, and forever exclude the sea therefrom, to
the extent of low water mark, when from natural causes it ebbs
the lowest, or one hundred rods from the marsh banks, in all the
creeks, coves and other places about and upon salt water,
where the sea ebbs and flows, in Boston harbor and its tribu-
tary waters. If such be the settled construction of the ordi-
nance, then it is in the power of riparian owners, by cutting
off and filling up the heads, channels and tidal-ways of such
creeks, coves, and other places, to complete what they have
already begun, a serious and irreparable injury to the harbor,
and the state and national interests connected therewith.

It is, however, the opinion of the commissioners, that in all
such places, at full sea, there is a public right of way for water
passage, even up to the marsh bank, or high water mark; and
that the State has the right to insist, for the safety of the
harbor, that the tide shall not be excluded from its natural and
ancient channels, and that this right of water-way shall not be
impaired by riparian owners, without leave first being obtained
ia legislative form.

In the opinion of the Commissioners, it is of the utmost
importance to the safety and conservation of Boston harbor,
that its tidal basins and ways in all the creeks, coves, and
rivers, above a sectional line, running from Fort Hill to East
Boston, should be preserved to the utmost possible extent. If
any filling up shall be allowed, an equivalent excavation
higher up should be required. No language is strong enough
to express the importance of this matter to the interest of the
State in the harbor; and it would be wise for the Legislature
to pass an act without delay, prohibiting the diminution of any
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of the upper tidal basins and ways of Boston harbor, and pro-
viding for the payment of such damages as may be just, il any.
for taking private property for public uses. And no encroach-
ments whatever upon the tide waters of any part of the harbor,
should hereafter be allowed to be made, without notice thereof
first being given to the State, or its Commissioners, and per-
mission duly obtained therefor.

As it has been frequently suggested that the upper or inner
harbor, above Castle Island and Governor s Island, may be
advantageously contracted and filled up to a mere channel three
thousand feet wide, the Commissioners would express their
decided disapprobation of any such measure, as it would, in
their opinion, destroy the roadstead of the upper harbor, so
necessary for coasting vessels, and so narrow the filling and
emptying channel to the tidal basins and ways above, as, by
reason of its crookedness, length, and irregularity, to greatly
retard the ebb and flow of the tide, and thereby weaken its
scouring force more than would be gained by the quickening
effect of the contraction. Besides, such a measure would
render it necessary to introduce the expensive and dilatory
system of wet docks, wholly unsuited to the expedition and
cheapness necessary to our coasting business, which is very
large in number of vessels and value of trade; which system
is also, as a substitute for slips, less adapted to the exigencies
of our harbor, where the tide averages only ten or eleven feet,
than to the condition of many European harbors, where the
tide averages twenty feet or more.

Nature made Boston harbor one of the best in the world.
From an injurious combination of natural and artificial causes,now m operation, it has suffered, and is still undergoing dete-
rioration in some of its important features. The configurationof its islands and channels, so admirably formed by nature, isgradually changing for the worse. The storms are wearingaway the headlands and islands, and shoaling the channels ine ower harbor; and the indiscriminate and planless pushingcm of shore improvements, is deranging the currents, andMing up the channels and tidal basins of the upper harborHence the natural compensation of causes affecting the con-servation of the whole harbor, has become disturbed. The
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true policy, therefore, in regard to Boston harbor, is a conserva-
tive one, to keep it, as near as may he, in its structural rela-
tions, as nature made it; and it ought never to be subjected to
experimental treatment, with a view to make it an artificial
harbor, by essentially changing its roadstead, or the form and
direction of any of its natural channels.

All our existing laws in aid of the harbor, regard and protect
it as consisting of two principal elements, to wit: roadstead and
channels : and, in the opinion of the Commissioners, neither of
these essential characteristics should ever be sacrificed, or put in
jeopardy, by any land or wharf enterprises upon its shores, to
extend beyond the harbor lines already established or recom-
mended ; and these lines, which have been drawn and fixed at
so large an expense to the State, ought never to be disturbed
by special legislation or otherwise, for any purpose except a
manifest improvement of the harbor.

The Commissioners annex to this report several copy plans
relating to the Back Bay, as follows :

1. A plan showing the channels and flats as they were
before the two hundred feet strip outside of the Mill Dam was
filled up. By S. P. Fuller.

2. A plan of the salt marsh and upland in Roxbury, lying
the east side of the mill creek.

3. A plan of part of the location of the Boston and Provi-
dence Railroad, by S. P. Fuller, showing Mr. Sears’s land,
and the piece claimed by the city of Roxbury, Oct. 20, 1832.

SIMON GREENLEAF, 4
JOEL GILES, > Commissioners.
EZRA LINCOLN, )

Boston, March 11th, 1852.
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Commonwealth of Massachusetts.

To the Hon. Simon Greenleaf, and Joel Giles and Ezra Lin-
coln, Esquires, Commissioners under a Resolve of the
Legislature of said Commonwealth, approved by the Gov-
ernor, May 3d, 1850.

A Specification of the Claim of the Boston and Roxbury Mill
Corporation.

The said corporation appears to sustain its legal rights in,
upon and over the strip of land two hundred feet wide, north
of the main dam of said corporation, and below the lines of
riparian ownership; which strip of land is specifically named
in said Resolve, as a subject of inquiry; and will show the
Commissioners that, by virtue of the act of incorporation, and
the acceptance thereof, and of divers acts and resolves of the
Legislature of said Commonwealth since then enacted and
passed, the entire property in the soil of said strip of land is
vested in the Boston and Roxbury Mill Corporation, which is
also the owner, by private grants of the riparian title at either
end of said strip; and that no other person, party, or corpora-
tion is interested therein, except the Boston Water-Power
Company, to flow that portion thereof situated north of the
sluice-gates of its mill basins, and to hold and maintain the
.vharf and its appurtenances, west of the emptying sluice-gates
)f the Back Bay, leased to said company by the Boston and
loxbury Mill Corporation, and except also certain lots of laud,
vhereon brick dwelling-houses now are built, at the easterly
nd of said strip, which have been sold and conveyed in fee to
Villiam W. Goddard, George T. Curtis, William Shimmin,
lidney Bartlett, Benjamin R. Curtis, Arthur L. Payson, Wil-
am W. Stone and William Ropes, respectively, by the said
orporation.

THOMAS B. POPE.
December 10th, 1850.

APPENDIX, A.
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The Boston and Roxbury Mill Corporation is desirous to
remove any doubt that may, by any possibility, rest upon its
legal title to the strip north of their avenue, held under the
acts and resolves of the Commonwealth.

The corporation would consent to throw twenty feet of said
strip into the road, whenever the same is filled up, so as to
make the road, now only about fifty feet wide, about seventy
feet wide from Boston to Sewall’s Point, Brookline.

The widening of the road will be a very considerable
expense to the corporation, and would be incurred by it, to
confer a considerable benefit upon the public.

It is suggested, that the Commonwealth may well grant
whatever remaining title it has, if any, in said strip of laud to
said corporation (which now owns the whole title not held by
the Commonwealth), upon the condition the said corporation
shall widen the road twenty feet at its own expense, as fast as
the filling proceeds upon said strip.

The public benefit thus acquired would be, it is submitted,
a most adequate and suitable consideration for any title the
Commonwealth can now claim therein ; and the appropriate-
ness of such a grant upon such condition is sanctioned by the
fact, that such a condition was inserted in the Commonwealth’s
grant to this corporation in 1844,—granting permission to
extend a wharf at the foot of Beacon street. (Act of 1844,
ch. 58.)

January, 1851.

Commonwealth of Massachusetts.
To the Hon. Simon Greenleaf, and Joel Giles and Ezra Lin-

coln, Esquires, Commissioners under a Resolve of the
Legislature of said Commonwealth, approved by the Gov-

ernor, May 3d, A. D. 1850.

Specification of the Claim of the Boston Water-Power
Company.

First. The said company claims all the rights, title, estate,

privileges, easements, and franchises granted and authorized
in and by its charter in, upon and over the Back Bay.
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Second. It claims under private grants the riparian title in
fee in said Back Bay from the Western avenue or Beacon street
to Northampton street in Boston (being the whole line of the
Boston shore of the Back Bay), excepting a parcel claimed by
Ephraim Harrington and another, and parcels owned by the
Boston and Providence Railroad Corporation and the Boston
and Worcester Railroad Corporation, respectively.

Third. It claims under its charter a perpetual right to flow
with water, from any mills using the water-power created by
the dams and works built by the Boston and Roxbury Mill
Corporation, any and every portion of the land capable of being
so flowed between the Boston shore and the Roxbury cross
dam and between the Western avenue and the dike, so called,
to any extent which the beneficial use of said mills may
require, and to keep the said land in its natural state, by the
removal of accretions, or to restore the same, for the purposes
of such flowage, without hindrance or interruption by any
person, party, or corporation whatever.

Fourth. It claims also, by private grants, a like right of
flowage as against Ebenezer Francis, David Sears, and Israel
Thorndike, and all persons claiming under them respectively,
so far as they may respectively own lands in said Back Bay.

Fifth. It claims the perpetual right of flowage to the
natural height of the tides in the full basin, so called, under its
charter; and also claims, by private grant, the title in fee to
several parcels of land which may be so flowed.

Sixth. It claims the right to maintain forever the mills and
all other buildings and structures owned by the company
erected upon the premises known as the Back Bay; and the
right to place any other structures therein below the line of
riparian ownership and private title, for any purpose connected
with the use of the mill-power, or otherwise, according to the
provisions of its charter, but not in any manner repugnant
thereto.

In behalf of the Boston Water-Power Company,
THOMAS B. POPE.

Boston , Dec. KM, 1852.
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[Amendment.
Seventh.. It claims to have, by the grants of the Common-

wealth and acts done under them, the exclusive possession and
use in perpetuity for all purposes necessary or useful to the
best enjoyment of the mill-power, of all that part of the said
Back Bay which was formerly the public domain, and that the
fee of the soil of the said public domain, if the same was parted
with and lost by the Commonwealth by force of the said grants
and acts and the consequences thereof, became vested in the
Boston and Roxbury Mill Corporation as the grantee of the
Commonwealth and not in the riparian proprietors, and thence
passed to the Boston Water-Power Company ; but if the fee of
the Commonwealth did not so pass, then it is submitted that
nothing remains in the Commonwealth except the bare tech-
nical fee, subject to perpetual uses and easements, vested in
the said Boston Water-Power Company, and that the Com-
monwealth has no valuable interest in the same as a saleable
property, but that the whole valuable interest is vested in said
Boston Water-Power Company.

THOMAS B. POPE.

In support of the title of the Boston and Roxbury Mill Cor-
poration, and the Boston Water-Power Company, the follow-
ing documentary evidence was laid before the Commissioners:
In behalf of the Boston and Roxbury Mill Corporation, by

Wm. H. Gardiner and Thomas B. Pope, Esquires.

1. An original plan, showing the state and extent of the
Back Bay in 1812; and before the erection of the dams ; also a
large plan of the same, by S. P. Fuller, from original surveys
made from 1822 to 1836, showing the contents of the full and
receiving basins, as follows'The full basin contains 193

acres, 2 quarters, 26 rods, to high water, common tides. 4he
receiving basin contains 549 acres, 1 quarter, 5 rods, to high
water mark, common tides, as the same was before the water

was excluded.
2. The petition of Isaac P. Davis and others for a charter

presented to the Legislature, and to the town of Boston, with
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the action of the town of Boston thereon, June 11, 1813, and
the report of a committee, Oct. 30, 1813, accepted by the
town.

3. The charter of incorporation, June 14, 1814 (ch. 39),
with the additional acts of 1816, ch. 40, 1819, ch. 65, and
1833, ch. 120.

4. Lease from the corporation to Horace Gray, June 6,
1822, for 100 years, recorded in the Registry of Norfolk, book
64, p. 218.

Lease from the same to Isaac P. Davis, Jan. 30, 1826, for
59 years.

Lease from the same to Aaron Baldwin, Jan. 4, 1828, for 50
years. Recorded in Suffolk Registry, book 451. pp. 294-296.

Lease from the same to D. Treadwell, April 1, 1831, to
expire with Horace Gray’s lease. Recorded on the record
book of the corporation, p. 161.

5. An indenture between this corporation and Ebenezer
Francis and others, March 1, 1820, recorded in the Registry of
Norfolk, book 62, p. 212.

6. Two deeds from Messrs. Thorndike, Francis, and Sears
to this corporation, dated March 8, 1820, and Nov. 8, 1821 ;

and a deed from E. Francis to the same, dated Dec. 5, 1823,
conveying to the corporation in fee divers parcels of marsh
land and flats on and near Gravelly Point.

7. Copies of the town records of Boston, vol. 10, pp. 238
247, being votes of the town, passed March 21, 1820.

8. Deed of Edward Tnckerman and others to this corpora-
tion, dated Dec. 26, 1826, releasing and conveying to the
corporation in fee, all the lands within the “compromise line.”
Recorded in Suffolk Registry, book 315, p. 278.

9. A deed from the city of Boston to this corporation, of
the like tenor with the last mentioned deed; dated Feb. 1,
1827, Recorded in Suffolk Registry, book 315, p. 284.

10. Several deeds, by which all the remaining abutters on
the receiving basin, excepting two, conveyed to this corpora-
tion, in fee, all their lands within the same line.

1L Petition of this corporation to the Legislature in 1823,
for leave to widen their dam one hundred feet on the north-
erly side.
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12. Act of 1822, ch. 34, granting leave to the corporation
to widen their dam one hundred feet on the northerly side.

13. Petition of Standfast Smith and others to the Legisla-
ture, presented Jan. 19, 1824, for leave to widen their dam
still further.

14. Resolve of February 11, 1824, granting leave to widen
their dam one hundred feet more.

15. Lease from the corporation to Samuel Goodhue, Sep-
tember 2, 1823, demising a parcel of flats, one hundred feet
square, on the north side of the dam, for fifty years, from the
June 1, 1823, with the right of building thereon, but not
within twenty feet of the north wall of the dam.—Also, a quit-
claim deed from the corporation to said Goodhue, dated Nov.
6, 1841, conveying the same premises to him in fee. Recorded
in Suffolk, book 583, p. 26.—A150 deed, with general warranty,
from Thirza D. Goodhue, conveying the same premises in
fee to this corporation. Dated April 2, 1850, and recorded in
Suffolk, book 610, p. 74.

16. Lease from the corporation to John Lowell, of a parcel
of flats on the north side of the dam, with the right of filling
up, erecting buildings (but not within twenty feet of the north
wall of the dam), and of wharfage, dockage, and storage there-
on. Dated July 26, 1825, and recorded in Suffolk, book 326,
p. 138.—Also, a surrender of the same to the corporation,
October 1, 1832, by John A. Lowell, assignee of the original
lease. Entered on the records of the corporation, p. 132.

17. Lease from the corporation to Joseph Curtis, November
30, 1824, demising a parcel of flats on the north side of the
dam, one hundred feet in front, by two hundred feet deep, for
a term of twenty-five years, with the same privileges and
restriction as in the lease last mentioned.

18. Lease from this corporation to the Boston Water-Power
Company, of a parcel of flats on the north side of the dam,
extending in front four hundred and thirty-three feet, and in

depth two hundred feet, for a term of nine hundred and
ninety-nine years; under similar restriction as above, as to

the location of buildings. Dated December 31, 1838, and
recorded in Suffolk, book 439, p. 268.

19. Deeds from Jesse Shaw, Ede Sanderson, and John
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Pickering, Jr., as guardian, all dated July 7, 1835; and from
Ede Sanderson, March 26, 1844; and from Anna Grant, May
11, 1836; and from John Pickering, Jr., to H. G. Otis, Octo-
ber 2, 1843; and an indenture between this corporation
and the Mt. Yernon Proprietors, October 9, 1843; by force
of which the corporation became riparian proprietors in fee of
the land in Boston, extending from the Mill Dam, northerly,
two hundred feet adjoining on the Back Bay.

20. Deed from Elijah Corey to the Boston and Roxbury
Mill Corporation, dated August 22, 1837, and recorded in Suf-
folk Registry, book 423, p. 260, and in Norfolk Registry, book
118, p. 284, conveying 3 1-2 acres of marsh and appurtenant

flats in Brookline, constituting the grantees riparian proprietors
at the western end of the Mill Dam, and two hundred feet
northwardly of the same.

21. The Harbor Acts of 1840, ch. 35, and 1841, ch. 10,
and 1850, ch. 317, were read as virtually ratifying these
grants. Also, the private statute of 1844, ch. 58, authorizing
the corporation to extend its wharf, on the Boston shore, to
the harbor line.

In behalf of the Boston Water-Power Company, by William
H. Gardiner and Thomas B. Pope, Esquires.

I. Petition of Thomas Bartlett and others to the Legisla-
ture, for a charter, June 5, 1824.

2. Report of the committee of the Senate on the same,
June 11, 1824.

3. Act of incorporation, June 12, 1824, ch. 26. (vol. 6,
p. 210.)

4. Indenture, May 9, 1832, by which the Boston and
Roxbury Mill Dam Corporation conveyed certain water-powers,
lands, and other property to the Boston Water-Power Company.
Recorded in Suffolk Registry, book 360, p. 262, &c., and in
Norfolk Registry, book 103, p. 141, &c.

5. Indenture, August 11, 1846, between the Boston Water-
Power Company and the Boston and Worcester Railroad
Corporation, by which the former released to the latter all
damages caused by their railroad, and conveyed certain lands
in fee, within the receiving basin, and the two corporations
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agreed to lay out certain streets therein, and to fill up certain
portions with earth, to the extent of about 266,000 feet, exclu-
sive of the quantity taken by the railroad. Recorded on the
Record Book of the B. & W. Railroad Corporation, p. 146.

6. Deed from Aaron Baldwin to Lemuel Pope and N, H.
Emmons, conveying Baldwin’s mill to them in trust for certain
members of the Boston Water-Power Company. Dated Nov.
29, 1847. Recorded in Suffolk Registry, book 585, p. 42.

7. Declaration of trust respecting the same property by the
grantees, dated November 29, 1847. Recorded in Suffolk
Registry, book 602, p. 116.

8. Deed from the proprietors of the Mill Dam Foundry,
conveying to Lemuel Pope and others the stock and property
of said proprietors. Dated August 11, 1847.

These purchases were understood to be for the ultimate use
and benefit of this corporation.

9. An indenture, June 28, 1848, between this corporation
and William Appleton, representing Horace Gray and certain
other lessees of water-powers, compromising all their contro-
versies.

10. An indenture, November 20, 1848, between this corpo-
ration and the Boston Iron Company, the Boston and Roxbury
Mill Corporation, Francis C. Gray, William Appleton, and
S. Hooper, which gives this corporation the right to destroy the
water-powers, at its pleasure. Recorded in Suffolk Registry,
book 595, p. 291, &c., and in Norfolk Registry, book 183, p.
246, &c.

11. An indenture of the same date, and to the same effect,
between this corporation and the Boston Hemp Company.
Recorded in Suffolk Registry, book 595, p. 282, &c., and in
Norfolk Registry, book 183, p. 257, <fcc.

12. Statute of May 1, 1849 (ch. 164), authorizing the pro-
prietors of the Mill Dam foundry to purchase Baldwin’s mill.

13. Deed from L. Pope and N. H. Emmons, conveying
said mill to said proprietors. Dated June 2, 1849. Recorded
in Suffolk Registry, book 602, p. 117.

14. Boston City Document, No. 14 for 1850, being Aider-
man Rogers’s report on the character of the Back Bay, as

affecting the public health.
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The counsel for these corporations also cited, in support of
various points in the arguments on their behalf, the following
authorities :—Comyn’s Digest, tit. Grant, E, 5 ; Bridge v. Wel-
lington, 1 Mass. 219; Overseers, &c., v. Sears, 22 Pick. 106;
Ang. & Am. on Corp. 106; Brown v. Lakeman, 15 Pick. 155;
Gardiner v. B. & R. Mill Dam Corp., 2 Pick. 33 ; Francis v.
the same, 4 Pick. 365; B. &R. Mill Dam Corp. v. Newnam,
12 Pick. 407; Boston Water-Power Co. v. Gray, 6 Met. 134;
The same v. B. So W. Railroad Corp., 16 Pick. 512, and 23
Pick. 391; Sparhawk v. Bullard, 1 Met. 91 ; Angcll on Tide
Waters, pp. 46-52; Commonwealth v, Charlestown, 1 Pick.
182; Dill v. Wareham, 7 Alet. 445; Adams v. Prothingham,
3 Mass. 361; Wheeler v. Stone, 1 Cush. 318; Brimmer v.
Proprietors of Long Wharf, 5 Pick. 135; Gray v. Bartlett, 20
Pick. 191; Slater v. Rawson, 6 Alet. 439; Coburn v. Hollis,
3 Alet, 125; Bates v. Norcross, 14 Pick. 224; AVill*eton v.
Alorse, 10 Alet. 24; Parker v. Framingham, 8 Alet. 268;
Ancient Charters, pp. 41, 53, 247, 709, 414, 195; 2 Blackstone’s
Comm, 262; 3 Kent’s Comm. 428, 431; Angell on Tide
Waters, pp. 251, 265, 267: 9 Conn. Rep. 241; Low v. Govett,
3 Barnw. & Adol. 863; Drake v. Curtis, 1 Cush. 413; Charles-
town v. County Commissioners, 3 Met. 202; Commonwealth
v. Breed, 4 Pick. 462; Angell on Tide Waters, p. 69; Rowe
v. Granite Bridge Co., 21 Pick. 347; Commonwealth v. Cha-
pin., 5 Pick. 201; Rex v. Montague, 4 Barnw. So Cresw. 598.

B.

Honorable Simon Greenleaf, Joel Giles, and Ezra Lincoln,
Esquire, Commissioners under the Resolve of May 3d, 1850.
concerning Boston harbor and Back Bay.
The city of Roxbury claims to own all the ground in. the

empty basin, as laid down on a plan made by S. P, Fuller.
Esq., surveyor, dated the 20th of October, 1832, a part of
which is shaded with green, and the territory extending north
and east to the boundary line between Roxbury and Boston,
as exhibited on said plan.

3



[March,FLATS IN BACK BAY.

Roxbury considers her title to this territory as complete,
against all persons and corporations, and also against the State ;
to wit, by grant from the colonial government in 1636—and
again confirmed to her by Act of the General Court in 1836,

By use and occupation, taking the crops and exercising
ownership over the same for more than twenty years in good
faith, claiming title.

By operation of law by reason that this territory has ceased
to be used, and cannot longer be used as harbor or water
highway.

And that the easement of flowage, heretofore granted to the
Boston and Roxbury Mill Corporation, and the Boston Water-
Power Company, has ceased to be valuable for the purposes
for which it was granted, and should be deemed and taken to
be waived or forfeited by non-user and misuser of the same,
so to be no longer a legal incumbrance.

For the city of Roxbury,

D. A. SIMMONS.
December 9th, 1850.

In support of the title of the city of Roxbury, the following
documentary evidence was laid before the Commissioners:

In behalf of the city of Roxbury, by Hon. David A. Simmons.

1. Copy of the original grant by the General Court to the
town of Roxbury, dated 13th 2d month, 1636. Recorded in
General Court Records, vol. 1, p. 177.

2. Other votes from the same records, vol. 1, pp. 144, 146
and 148, relative to the incorporation and settlement of Rox-
bury.

3. Holmes’s Annals, vol. 1, p. 257, as secondary evidence
of the incorporation of Roxbury, Sept. 28, 1630.

4. The Colonial ordinance of 1641.
5. Vote of Rcxbury, Jan. 19, 1662, that no more land

should be given away, &c.
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6. Copies of the Boston selectmen’s minutes, vol. 1, p. 16S,
vol. 2, p. 79; and Boston Town Records, vol. 2, p. 421, and
vol. 10, p. 432; and Boston City Records, vol. 1, p. 181, and
vol. 9, p. 260; and Roxbury Records, vol. 2, p. 17, showing
several perambulations of the line between Roxbury and Bos-
ton, in the years 1708, 1722, 1732, 1762, 1821. 1823, and
1831.

7. An agreement between Boston and Roxbury, April 28,
1823, establishing the divisional line between them; con-
firmed by the Act of 1836, ch. 37.

8. The colonial and provincial charters of 1620, 1684, and
1691; in which the word “ territory,” it was argued, was used

as descriptive of the soil of the sea, as well as of the land ; and
therefore it was to receive the same interpretation in the Act
of 1836, ch. 37. Also, to the same point, the deed of cession
from Massachusetts to the United States, in 1785, of the lands
between the Niagara and Mississippi rivers; and the agree-
ment, in 1786, between Massachusetts and New York.

9. To show the constant claim of title and acts of owner-
ship of Roxbury, over the flats now claimed, reference was
made to votes and proceedings of the town in regard to the
establishment of its boundary on the flats, and its agreements
with the Hon. David Sears and others, appearing on its records,
vol. 4, pp. 156, 173, 183, 310, 339, 342, 405, 519, and vol. 5,
p. 37; and to the deed between Roxbury and Mr. Sears, with
the plan of S. P. Fuller annexed, dated Nov. 15, 1832, record-
ed in the registry of Norfolk, book 98, p. 252, or book 99, p.
169. This plan is important.

C.

To the Hon. Simon Greenleaf, Hon. Joel Giles, and Ezra
Lincoln, Esquire, Commissioners under the Resolve of May
3, 1850.

At the request of said Commissioners, Richard H. Dana, Jr.,
Esq., counsel for Mr. Sears, makes the following statement of
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the claim of Mr. Sears to lands within the empty basin of the
Back Bay :

Mr. Sears claims all the lands in said bay between the Mill
Dam and the Cross Dam, in the empty basin, which are marked
with his name and indicated by a pink color, in the plan of
S. P. Fuller, dated Oct. 20, 1832.

He claims to own the land in absolute propriety, clear of all
claim of the Commonwealth and the public therein or thereto
for the public uses of navigation or fishing or otherwise, and
subject only to such easement as the Boston Water-Power Com-
pany may have therein by virtue of the act of incorporation
and as grantees of the Boston and Roxbury Mill Corporation.
He contends that the said company has forfeited its right to
such easement as against him, by non-user and misuser of their
franchise and corporate power and privileges.

For the further information of said Commissioners, the coun-
sel for Mr. Sears makes the following statement of the history
and grounds of his title, premising that the same is given only
as at, present advised, before hearing the claims or evidence of
other parties, and without that full examination of title which
would be necessary before a judicial tribunal; reserving the
right to add to or to amend the evidence and grounds of his
title, while the claims themselves he does not vary or hold in
uncertainty.

By the colonial grant of April 13, 1636, all the lands between
Boston and the bed of Charles river, (including all the flats),
passed to the inhabitants of Roxbury, subject only to the
public right of use in the tide waters thereon controlled by the
Legislature. By intermediate grants from Roxbury, the titles
to Gravelly Point and the flats appurtenant thereto, passed to
the associated proprietors, Messrs. Thorndike, Cotting, Francis,
and Sears, excepting the property of Messrs. Crafts and Hath-
away. By indenture of partition between the said proprietors,
dated Feb. 14, 1822, all their title to the lands marked as

property of said Sears on said plan, passed from them to him.
By an award, and conveyances in pursuance thereof between
Mr. Sears, Mr. Francis, and Messrs. Crafts and Hathaway,

dated 28th Aug., 1832, the title of said Crafts and Hathaway

was limited as laid down on said plan of said Fuller. By
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indentures between Mr. Sears and the town of Roxbury, dated
loth Nov. 1832, Roxbury confirmed to Mr. Sears the title to
all the property marked as his on said plan. He claims, there-
fore, to hold his said property by virtue of conveyances from
the several proprietors of Gravelly Point, aided by the release
and confirmation to him of whatever title thereto may have
remained in the inhabitants of Roxbury.

By the charter of the Boston and Roxbury Mill Corporation,
and their exercise of their rights themselves, the public use of
so much of said lands as were below the ordinary high water
mark was removed and destroyed, and the same were thereaf-
terwards held by the proprietors thereof clear of all right of
use in the public, and all claim of the Commonwealth thereto.
By the same charter, and the action of the said corporation
thereunder, the said lands became subject to the right or ease-
ment of said corporation to flow or lay bare the same for the
purposes and under the conditions of said charter. But the
said corporation, and the Boston Water-Power Company, their
successor in said right, have forfeited said right or easement
by a non-user and misuser of their franchise and corporate
powers and privileges under their charter.

In case there should be any doubt as to the title to the flats
derived as aforesaid from the colonial grant to Roxbury, Mr.
Sears, as proprietor of the lots on Gravelly Point as aforesaid,
claims the flats appurtenant thereto by virtue of the colonial
ordinance of 1641, beginning the measurement of 100 rods
from the line of ordinary high water mark, as indicated on
said plan. As to the flats in said basin, which lie beyond 100
rods from said line of ordinary high water, he claims that they
passed to the riparian proprietors ad filum aqncE, to the centre
of the channel, on each side, by the said acts of the Common-
wealth and the said corporations, and by the accretion from
dereliction and alluvion, and that thus, as one of said proprie-
tors, and under his said conveyances and releases from other
of said proprietors, he holds the flats marked as his on said
plan, lying beyond the line of the ordinance of 1641.

RICHARD H. DANA, Jr.
Dec. 9, 1850.
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In support of the title of Mr. Sears, the following document-

ary evidence was laid before the Commissioners :

In behalf of the Hon. David Sears, by Richard H. Dana, Jr., Esq.
1. The grant of 1636 to Roxbury.
2. Sundry grants from Roxbury and intermediate grantees,

by which the title to Gravelly Point, so called, and the flats
adjacent thereto, passed to the associated proprietors, Messrs.
Thorndike, Cotting, Francis, and Sears ; except the part be-
longing to Messrs. Crafts and Hathaway.

3. Indenture of partition, Feb. 14, 1822, (recorded in Nor-
folk Registry, book 64, pp. 156-159), between the said propri-
etors, by which Mr. Sears became the owner in severalty of
those parcels indicated by pink colors, on the plan of S. P.
Fuller, annexed to said indenture.

4. Indenture between the associated proprietors and the
city of Boston, settling the local situation of the channel
which constitutes their mutual boundary. Dated May 21,
1824. Recorded in Suffolk Registry, book 291, fob 9, 10;
with a plan annexed.

5. Award and conveyance pursuant thereto, dated Aug. 28,
1832, between Messrs. Crafts and Hathaway and Messrs. Fran-
cis and Sears, by which the title of the two former was limited
to the tract laid down and marked on said plan of S. P. Fuller.
The deed from Crafts and Hathaway to David Sears, is recorded
in Norfolk Registry, book 98, p. 25.

6. Indenture between the town of Roxbury and Mr. Sears,
confirming the title of the latter, as indicated on said plan.
Dated Nov. 15, 1832, and recorded in Norfolk Registry, book
98, p. 252.

In support of Mr. Sears’s title, and against the titles of the
Commonwealth and of the two corporations, Mr. Dana cited,
in the course of his argument, the following authorities;

Hale, De Jure Mar., pp. 11, 36 ; Angell on Tide Waters, p.
64; Lufkin v. Haskell, 3 Pick. 360; Handly v. Anthony, 4
Wheat. 381; Doddridge v. Thompson, 9 Wheat. 470; Com-
monwealth v. Charlestown, 1 Pick. 181; Storer v. Freeman, 6

Mass. 439; Ball v. Slack, 2 Whart. 539; 2 Hall’s Law Journ.

pp. 326-332, 334-336; 5 Hall’s Law Journ. pp. 58, 59, 63-65,
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191-213; New Orleans v. The United States, 10 Pet. 662;
Angell on Tide Waters, pp. 20, 69, 264; Rex v. Ld. Yar-
borough, 3 Barnw. and Cresw. 91; 2 Bligh, 147 ; Scratton v.
Brown, 4 Barnw. and Cresw, 485; Rex v. Montague, ib. 598;
Adams v. Frothingham, 3 Mass. 352; Phillips v. Rhoades, 7
Met. 322; Dunlap v. Stetson, 4 Mason, 366 ; Giraud v. Hughes,
1 Gill and Johns. 249; Murray v. Lennon, 1 Hawks. 56;
Angell and Ames on Corporations, pp. 742, 744, 745; Com-
monwealth v. Union Ins. Co., 5 Mass. 230; Charles River
Bridge Corp. v. Warren Bridge Corp., 7 Pick. 371; The State
v. Essex Bank, 8 Term. Rep. 489.

Boston, December 16, 1850.
To the Hon. Commissioners, §'c.

Gentlemen: Among the questions which may fairly come
within your examination under warrant from the Legislature,
is the following, viz.: the best plan, having reference to the
public, for filling up the Back Bay, and making that waste of
waters available for useful purposes.

This subject is distinct from the rights of property, and does
not implicate any of those questions which have been so ably
argued before you. Yet it is of importance to us all, since it
may serve as a starting point from which the parties interested
may hereafter more easily advance to an amicable adjustment.
Audit is of especial value at this stage of the matter, because
the rights of all to the area of land lying between the bound-
aries of the riparian proprietors of the city of Roxbury, and the
boundary line of the city of Boston, being as yet unsettled, a
common plan of improvement can be more readily adopted
than if said area was definitively adjudged to be the exclusive
property of either.

In addition to the above, it also seems to me, that the pecu-
liar tenure of this land renders it proper, if the original interest
of the State is doubtfully merged by specific grants and ease-
ments to various parties, that the Commonwealth, as sovereign,
should still extend over it a protecting arm, and so regulate its
future occupation as to make it, as far as is practicable, an
ornament to the metropolis, a pride to the city of Roxbury, and
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a scheme worthy the name and reputation of the State which
grants it.

Under this view of the subject, I have the honor to present
to your board, and to make part of your report, a plan similar
to that I lately offered for the examination of the Mayor and
Aldermen of the city of Boston, and which I beg you to regard
as suggestive only, and as the basis of a more detailed draft, to
be worked out by others, for this valuable improvement.

The principal features of the reservations proposed, and to
be ordered by the State, whenever the parties in interest, the
Boston Water-Power Company or others, shall apply for the
right to fill up and use for building purposes the above-named
area of land, are the following, namely:

“ That a pond, or lake of water, of not less than twenty-
five acres of surface, be forever kept open for public use and
ornament, beginning at a point in the city of Boston, where
Boylston street, continued, terminates at the boundary line of
the city in the receiving basin of the Boston Water-Power
Company, and extending in a westerly direction until itreaches
the westerly boundary of the flats claimed by the city of Rox-
bury ; —that not less than four public squares, of at least six
hundred feet by four hundred feet, lying in the receiving basin,
and easterly of the boundaries of the above-named riparian
proprietors, and northerly and westerly of the neck lots, and
other lands belonging to and near the limits of the boundaries
of the city of Boston, be laid out and forever kept open, for
ornament and air;—that all the principal streets, running east

and west, shall be fifty feet wide, and that the whole shall be
drained in a manner to be approved of by the cities of Boston
and Roxbury.”

In my letter on the above subject, addressed to the Mayor
and Aldermen of the city of Boston, and dated June 11th, 1849,
the following suggestions were made, viz.;

« That the botanic, or public garden, should be extended
into the basin some hundreds of feet, until it reaches a broad
and circular avenue, enclosing within its area from fifty to

seventy-five acres of water. The avenue to be at least one

hundred feet wide on its top, and bordered on both sides by

elms and other ornamental trees. The water of the lake to be
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supplied and renewed by an aqueduct from the flour and other
mills on the cross dam, and emptied into Charles river by a
sufficient race-way. The depth of the lake to be three feet
below low-water mark, and with a gravelled bottom. The
flats to be filled up to a level with Charles street, and laid out
with public squares, and other ornamental places, as shown on
the plan.”

“ This project, if ever carried into effect, will give to the
city, at a small comparative cost, a large amount of taxable
property, an extensive and beautiful botanic garden, terminated
by a lake of pure water, equal in size, or larger, than Boston
Common, a broad and splendid promenade, not to be surpassed
by any in the world.”

“ The lake will be, in itself, an endless source of amusement
to the people, a fit place for evening music, for skating excur-
sions in the winter, for boat-races and aquatic sports in the
summer, and for fire-works and other public displays on the
fourth of July and other holidays.”

“In the hope that these suggestions may be of service, and
if of no other use, perhaps the means of eliciting a more advis-
able mode of relieving the city of a nuisance, and preparing
the way for a more desirable embellishment of her public
grounds, I have the honor of laying the plan before you.”

The same purpose which called forth the above letter still
exists, and the same wish remains to see this improvement
carried out.

Should the State, as is believed, not contemplate a benefi-
ciary interest in the matter, but regard its right, be it more or
less, only as a means of seeing justice done to the public, then
I cannot doubt that it will readily approve the principles I have
now laid down in reference to a general plan; and even if it
should determine otherwise, and become a party in interest,
still the advantages of a preliminary movement, of the kind
herein suggested, must be obvious to every thinking person
who examines it.

With high respect, I have the honor to be
your obedient servant,

DAVID SEARS.
Hon. Simon Greenleaf,

Chairman of Commission on the Back Bay.
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Boston, December 7. 1850.
S. Grecnleaf Esq. :

Dear Sir.—Agreeably to your request, I send you a state-
ment of the lands claimed and owned by me in the Back Bay,
so called.

In the empty basin (between Charles street on the east, the
Mill Dam on the north, the cross dam leading to Roxbury on
the west, and the dike on the south), I own and claim:

Ist, A tract of land 674 feet in width throughout, being
parallel to and 471 feet east of said cross dam, and being
bounded southerly on a forty feet street, and thence extending
northerly, of said width of 674 feet, to and across said Mill
Dam, to the channel lying northerly of said Mill Dam.

2dly, South of said forty feet street, and between the same
and the dikes, I own and claim various large tracts of upland
(say about thirty-five acres), with the flats appurtenant thereto,
extending easterly to the line of the city of Boston, as estab-
lished between the said city and the proprietors.

The several lots thus owned by me are particularly shown
on a plan in my possession, which is at the service of any
surveyor who may be employed by the Commissioners. Parts
of said last mentioned tracts of land are crossed by the Provi-
dence Railroad.

3dly, I also own and claim three-fourths of the fee of the
road, dike, bench, and canal. Also the whole of two tracts

of marsh land lying southerly of said canal,—also shown on
said plan, (in the full basin).

In the full basin, on the westerly side of said cross dam
(between said cross dam on the east, the Mill Dam on the

north, and the Brookline Branch on the west), I own and
claim a tract of marsh land of about six acres, lying west of
the canal near said cross dam, with all the flats by law appur-
tenant thereto. Also the fee of parts of the said canal and of
the bench east of said canal and of said cross dam and road.
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Also, all the marsh land in the rear of the farm which I own
and occupy in Roxbury, extending northerly to the creek,
believed to be about five or six acres.

West of said Brookline Branch
,
I own and claim about four

acres of marsh lying immediately west of the Brookline Branch
aforesaid, and intersected in part by the Brookline Branch
Railroad.

I own, also, a farm on the north side of the Brighton road,
bounded southerly on said road, and northerly on Charles
river, which being outside of the Mill Dam, is not, probably,
within the range of your inquiries.

I remain yours respectfully,
EBEN FRANCIS.




