
SENATE.....No. 191.

The Joint Special Committee, to whom were referred the con-
sideration of so much of his Excellency’s Address as related
to Courts of Insolvency ; the Opinion of the Honorable Justices
of the Supreme Judicial Court pronouncing the Statute
establishing said Courts constitutional, and two Orders of the
Honorable Senate and House severally requiring them to con-
sider and report “ whether or not the Salaries of the Judges
and Registers of said Courts are proportional to the services
rendered,” and “ whether or not it is expedient to abolish
said Courts, and to confer the powers of said Judges upon
Judges of Probate,” respectfully

That they concur with his Excellency in the opinion that the
distinguishing features of the Insolvent Act of 1856, to wit,—
the payment of the officers who administer it by fixed salaries,
rather than by fees paid by the debtor, who is a party to the
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proceedings, and the establishment of a formal court of record,
with a clerk or register, and the general increased stringency
of the law, are wise amendments to the pre-existing statutes
upon this subject, and ought to commend this Act to public
favor, and they recommend that it be retained upon the statute
book, with no other modification than the change in the amount
of those salaries hereinafter recommended, at least until a
longer time shall have more thoroughly tested its value.

Your Committee do not intend hereby to be understood
as indorsing or approving the bankrupt or insolvent system.
Whether this system, by which escaping the payment of debts
has become a business systematized and legalized by the Com-
monwealth is, as its friends contend, necessary for the relief and
protection of those who are honestly and unfortunately poor,
or, on the contrary, operates to create and encourage reckless-
ness in the contracting of debts, and dishonesty in avoiding
their payment, as its opponents allege, is fi question which your
Committee do not understand to be referred to them, and upon
which they express no opinion. But finding the insolvent sys-
tem established, apparently as a settled part of our legislation,
they regard the Act of 1856 as an improvement upon the pre-
ceding statutes, which they do not deem it advisable to repeal.

They have carefully considered of the modifications suggested
in the Orders referred to them, or otherwise suggested. It has
been urged with great truth and force, that this Act deprived,
if it did not defraud, the people of a valued right which they
supposed they had secured to themselves by adopting the nine-
teenth article of the constitutional amendments. At the time
of the adoption of that article, the duties now performed by said
judges were performed by commissioners of insolvency, and
these were substantially all the duties performed by them or
pertaining to their office. In and by that article, the people
decreed that those commissioners should be chosen by them-
selves. Yet after the adoption of this amendment, and before
the day arrived for the election of the commissioners, the above
Act was passed by the legislature, transferring substantially all
their rights, powers and duties, from said commissioners to the
judges of insolvent courts, and enacting that those judges should
be appointed by the governor, leaving in the hands of the people
a barren sceptre—the business of appointing a nominal board
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of commissioners to the discharge of nominal duties. There
would seem to he great justice and propriety in restoring the
office, or rather its powers and duties, to the commissioners.
The spirit of the opinion of the supreme court submitted to the
Committee, seems to be simply that the Act is not clearly and
unequivocally unconstitutional. And your Committee would
have felt bound to recommend such restoration, but for two
reasons ; first, that, as is well known, the existing commission-
ers were not chosen with reference to the discharge of these
important duties, and there exists grave doubt as to the legality
of their election, and right to perform any official duties. And
secondly, your Committee are clearly and unanimously of opin-
ion, that there should not be more than one person, whether
entitled judge or commissioner, to each county, authorized to
discharge these duties. They would therefore simply recom-
mend that if this or any future legislature should deem it
expedient to restore jurisdiction in matters of insolvency to
commissioners to be chosen by the people, a law should first be
enacted that but one should be chosen in each county, who
should be paid by an annual salary, and be elected with special
reference to his competency and fitness for these peculiar duties,
and with full knowledge on the part of the people that such
was.to be his function.

One of the Orders above named, requires us to consider and
report as to the expediency of transferring this jurisdiction to
judges of the probate courts, where at one time it vested. It
is urged that these courts of probate are established with
judges, registers and all requisite provisions for recording their
doings—that they are generally popular and have the confidence
of the community—that there seems to be a peculiar fitness in
assigning to the same officers who settle the estates of deceased
insolvents, the duty of settling the estates of those living when
insolvent, and that by uniting the two courts in all the counties
—except perhaps Suffolk—the duties could be well performed
with less expense to the Commonwealththan in any other way;
and yet, with advantage to the incumbent of the office. His
labors would be so far increased that the State could pay him a
liberal salary, and still diminish her expenses. Some, however,
of your Committee felt that the adoption of this course would be
one more step towards removing from the people their right to
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elect under the constitution—an apparent sanction of the eva-
sion of that right already alluded to, to which they could not
consent. Others thought it unadvisable because the existing
judges of probate were not appointed with reference to their
qualifications for these particular duties, and therefore might
not in all cases, be those who would give the best satisfaction to
the public, A our Committee, therefore, could not unanimously
recommend the transfer of this jurisdiction to the probate
courts.

In that part of the address of His Excellency the Governor,
referred to us, he observes that, “ With reference to their
expenses, or the income to bo derived from them, a slight increase
in their present tariff of fees would not only render them self-
supporting, but a source of revenue to the treasury,” <fec. The
returns required by the statute have been carefully examined—-
the best sources of information accessible to the Committee
have been approached, without being able to find any thing in
the history of these courts thus far, to corroborate this antici-
pation of His Excellency. The auditor states the expenses for
the quarter ending September SO, 1856, at $7,124.43, and the
receipts for that period, at $195. He estimates the receipts for
the current financial year at $12,000, and the expenses at
$84,000, making an excess of expenditure amounting to
$22,000. And although this is a mere estimate and formed
upon uncertain data, yet your Committee believe, from the best
information they can obtain, that the receipts will fall very
much short of the expenses; nor would they encourage any
efforts to increase the business of the insolvent courts even to
balance the expenses, believing as they do, that the less busi-
ness done in them, the better is the condition of the business
of the people—the latter is depressed in proportion as the
former is exalted or increased—least of all would they sanction
the suggestion that “ revenue to the treasury ” might be raised
out of these fees. The fortune of the creditor who receives a
small dividend or nothing at all from the estate of his debtor,
is sufficiently hard in any event, and should not be made worse
for the benefit of the treasury, however that may be depleted.

But your Committee believe that the desired result—a lessen-
ing of the tax upon the Commonwealth —may be brought about
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by reducing the amount of the salaries of the judges and reg-
isters, and that too without injustice to the incumbents.

Your Committee fully appreciate the nature and importance
of the duties those officers have to perform—the reponsibility
that attaches to them, and the talent and integrity required in
their discharge. They believe that the compensation should
be honorable and adequate. But at the same time, it should
be remembered, that in the present condition of the State
finances we can indulge in no expenditures beyond what is
absolutely just. They have deliberated upon the practicability
of devolving other and further duties upon those judges by
which they might bo more constantly occupied in the service of
the State, and be better entitled to the salaries, which seem to
be unreasonably large at thepresent time, by whatever standard
they are measured. In order that the Commonwealth may
command the services of her ablest men, it is well that the
duties and labors attached to any office should be such as to
justify a liberal salary. In the present instance this would re-
quire a material change in the business of our courts, to be
made most carefully and deliberately. And your Committee
have been unable, within the limits of time left them since the
opinion of the supreme judicial court was promulgated, to
devise a plan by which suitable additional duties should be
imposed upon these officers; and the only question is, how
much those salaries should bo reduced.

Probably no court in the Commonwealth so nearly resembles
the one under consideration in its structure and in the nature
and amount of its duties, as the probate court; the latter
settles the estates of deceased insolvents, the former those of
the living; the former has no other duties to perform, while
the latter settles the estates of all who die solvent or insolvent,
has charge of guardians, of trustees and trust estates in numer-
ous case, and performs many other important and responsible
duties which from time to time, during a scries of years, have
been devolved upon it. Its labors would seem to be the more
burdensome of the two—at least in the agricultural districts.
It is probable that in the great commercial centres, in the midst
and throng of trade and merchants, for whom the bankrupt
or insolvent laws were originally devised and designed, the
insolvent courts would have an increase of business not exactly
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measured by population. But in no view can the disproportion
between the two be justified or defended, nor ought that dis-
proportion to be removed solely by increasing the salaries of the
probate judges. Your Committee are aware that an effort is
being made to increase them-—apparently with much justice in
several counties—but still the comparison can lead to but one
conclusion. The annexed table will show how those salaries now
compare, and that those of the officers of the insolvent courts
are the larger by more than one hundred per cent.

Not only from this comparison, but from all the information
which the Committee have been able to obtain from all sources,
they are satisfied that the amount of labor performed by the
judges of the insolvent courts in all the counties except Suffolk,
and by many, most of theregisters wouldbe suitably compensated
by adopting as their respective salaries the sums named in the
accompanying Bill, which they report, and with an expression of
their opinion that the same ought to become a law.

HENRY YOSE.
SYLVESTER JONES.
C. C. ESTY.
B. W. HARRIS.
A. CHURCHILL.
JOHN SCHOULER.
CL F. HOAR.
N. W. HARMON.
SILAS G. HUBBARD.
CHAS. FIELD.
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Salaries.

Judge of Probate. Judge of Insolvency.

Suffolk, $9OO 00 $3,000 00

Middlesex, 800 00 2,000 00

Worcester, 800 00 1,800 00

Essex, 800 00 1,700 00

Norfolk, 600 00 1,500 00

Bristol, 500 00 1,000 00

Barnstable, 500 00 400 00

Plymouth, 500 00 1,000 00

Berkshire, 425 00 1,000 00

Hampshire, ...... 300 00 800 00

Hampden, 350 00 800 00

Franklin, ...... 300 00 500 00

Nantucket, 200 00 150 00

Dukes, ...... 150 00 160 00

Totals, $7,125 00 $15,800 00
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In the Year One Thousand Eight Hundred and Fifty-
Seven.

AN ACT

Establishing the Salaries of the Judges and Registers of
Courts of Insolvency.

Be it enacted by the Senate and House of Representa-
tives, in General Court assembled , and by the authority of
the same

,
asfollows :

1 Sect. 1. The several judges and registers of in-
-2 solvency shall receive the sums hereinafter named, for
•3 their services, to be paid to them respectively out of
J the treasury of this Commonwealth, in quarterly pay-
-5 ments, on the first days of January, April, July and
6 October, and in the same proportion for any part of
7 a year, to wit:
8 judge of insolvency for the county of Suftolk,
9 the sum of three thousand dollars.

(Hommomumltl) of iitasecicljusctts.
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10 The judge of insolvency for the county of Middle-
-11 sex, the sum of twelve hundred dollars.
12 The judge of insolvency for the county of Wor-
-13 cester, one thousand and one hundred dollars.
14 The judge of insolvency for the county of Essex,
15 one thousand dollars.
16 The judge of insolvency for the county of Norfolk,
IT nine hundred dollars.
18 The judge of insolvency for the county of Bristol,
19 seven hundred dollars.
20 The judge of insolvency for the county of Ply-
-21 mouth, seven hundred dollars.
22 The judge of insolvency for the county of Berk-
-23 shire, five hundred dollars.
24 The judge of insolvency for the county of Hamp-
-25 den, five hundred dollars.
26 The judge of insolvency for the county of Hamp-
-27 shire, four hundred dollars.
28 The judge of insolvency for the county of Franklin,
29 three hundred dollars.
30 The judge of insolvency for the counties of Dukes
31 and Nantucket, two hundred and fifty dollars.
32 The judge of insolvency for the county of Barn-
-33 stable, three hundred dollars.
34 The register of the court of insolvency for the
35 county of Suffolk shall receive the sum of three
36 thousand dollars.
37 The register for the county of Middlesex, one
38 thousand and one hundred dollars.
39 The register for the county of Worcester, one

40 thousand and one hundred dollars.
41 The register for the county of Essex, nine hundred
42 dollars.

2
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43 The register for the county of Norfolk, nine hun-
-44 tired dollars.
45 The register for the county of Hampden, four
46 hundred dollars.
47 The register of the county of Bristol, five hundred
48 dollars.
49 The register of the county of Plymouth, five hun-
-50 died dollars.
51 The register for the county of Berkshire, four
52 hundred dollars.
53 The register for the county of Hampshire, three
54 hundred dollars.
55 The register for the county of Franklin, three
56 hundred dollars.
57 The register for the county of Barnstable, three
58 hundred dollars.
59 The register for the counties of Dukes and Nan-
-60 tucket, one hundred and fifty dollars.

1 Sect. 2. No judge or register of insolvency shall
2 receive any fee or compensation in addition to the
3 salaries above provided, for any thing done by them
4 respectively in their official capacities, except as

5 provided in those sections of the two hundred and
6 eighty-fourth chapter of the acts of the year eighteen
7 hundred and fifty-six not hereby repealed.

1 Sect. 3. The insolvent court established by the

2 provisions of said chapter, for Dukes county, is hereby
3 abolished, except for the purpose of finishing any
4 cases in insolvency already commenced and pending
5 therein, or which may he so commenced before this
6 act shall go into operation.
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1 Sect. 4. The same jurisdiction, power, and author-
-2 ity now possessed and lawfully exercised over all pcr-
-3 sons, matters and cases, in insolvency by said court
4 for Dukes county, its judge and register, are hereby
5 conferred upon and vested in the court of insolvency,
6 its judge and register, established in the county of
7 Nantucket, and they are hereby required throughout
8 said Dukes county, to perform the like duties and
9 services.

1 Sect. 5. The judge and register of insolvency for
2 the county of Dukes shall continue to receive their
3 salaries at the rate heretofore established, until
4 such pending cases, or cases to be commenced before
5 this act goes into operation, shall be finished: pro-
-6 vided, however

,
that the same shall in no event he paid

7 for a longer term than six months.

1 Sect. 6. Sections eighteen, nineteen, twenty, and
2 twenty-one of said chapter, and all other parts or
3 provisions of the same chapter, inconsistent with this
4 act, are hereby repealed.




