
SENATE No. 148.

The Committee on the Judiciary, to ■whom was committed the
Bill to establish certain harbor lines in the Harbor of
Gloucester,

That they have given the attention to the Bill which its
importance demands, and have heard evidence upon the ques-
tions involved therein from citizens and owners of property in
Gloucester, and from the engineer employed in the survey of
the lines, and also from the harbor commissioners, from all
which it appears that the propriety of determining by law the
location of harbor lines in Gloucester Harbor has been for
many years in agitation, and the large increase of shipping
sailing from that port, and the general and growing use of its
harbor as a place of refuge from storms, induced the commis-
sioners to order a survey of the same, upon which the lines
named in the Bill have been drawn. The general provisions of
the proposed law have met the approval of both branches of the
legislature, but an amendment adopted by the House, it is
feared, varies the law affecting riparian owners, or may lead to
the adoption of a rule of legislation detrimental to the public
interests, and this fear prompted the reference of the Bill to the
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Committee for an examination of the propriety of the amend-
ment, which is in the following words:—

Section 5. Nothing contained in this act shall affect or take away
the legal rights of any person or corporation, unless a reasonable
compensation is made therefor.

The lines as drawn in the Bill run through one wharf, and it
is claimed they affect the right of George H. Rogers, who has
been authorized by Resolves of the legislature to construct a
wharf or wharves at Fort Point, in the harbor of Gloucester.
This authority is contained in the following Resolves:—

1849, Chapter 103. [Resolved, “ George' H. Rogers is hereby
authorized to build and maintain a wharf at Fort Point, in the harbor
of Gloucester, and to extend the said wharf from land owned by him
one hundred and twenty feet from the north-easterly end of the present
abutment wall, on a line with the northerly side of said wall, thence
running southerly at a right angle, not exceeding two hundred and sixty
feet, thence westerly by the southerly side of Fort Point three hundred
feet, not exceeding sixty feet from low-water mark at either extremity
of the last named line, and shall have the right to lay vessels at said
wharf and receive, &c.”

1860, Chapter 134. George H. Rogers is hereby authorized to build
and maintain a wharf or wharves at the southerly side of Fort Point,
in the town of Gloucester, from land owned by him, commencing at the
western terminus of the grant made to him in 1849, as described in the
one hundred and third chapter of the acts of that year, and extending
westerly six hundred and fifty feet by the shore, and extending southerly
not exceeding sixty feet from low-water mark, and shall have the right
to lay vessels, &c.

Under the foregoing Resolves, Mr. Rogers has constructed
sundry wharves extending into the harbor to and beyond low-
water mark. These wharves have been built mostly of stone
and earth, but in the construction of some of them piles have
been driven. By a plan exhibited to the Committee, it appeared
that at some point or points the wharves or wharf was extended
sixty feet from lo.w-water mark, but as a whole the present line
of construction appeared by the plan to be within the said sixty
feet.
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The harbor line by Fort Point allows Mr. Rogers to extend
the wharf mentioned in the first Resolution to the length of one
hundred and twenty feet as provided therein ; but at other
points it does not allow the wharves to be further extended.
It is a question of law, proper for the adjudication of the courts
of common law, whether the construction of two wharves to the
distance of sixty feet beyond low-water mark, does not exhaust
the authority under the Resolves, upon which it is not necessary
for the Committee to express an opinion.

From the evidence introduced at the hearing, the Committee
are of opinion that the further extension of Mr. Rogers’
wharves into the harbor would be detrimental to the public
interests, and they do not, therefore, recommend any change in
the lines prescribed in the Bill.

The owner of the wharf which is crossed by the harbor line
makes no claims for damages, and it is understood that his
rights are not affected by its establishment. Mr. Rogers claims
that the passage of the Bill without the amendment will injuri-
ously affect his rights, and upon this point the Committee will
state what they deem to be law touching the power of the Com-
monwealth to regulate the harbors, and the rights of riparian
owners.

By the common law the title to the soil under the sea and
over which the tide waters ebbed and flowed, including flats on
the sea-shore lying between high and low-water mark, was in
the king as the sovereign power of the country. But this
property was held by the king in trust for public uses, which
uses were held to be public, not only for all the king’s subjects,
but for foreigners being subjects of States at peace with Eng-
land, with their ships and vessels, for the purpose of trade and
commerce.

Prom this rule it follows that the right of the soil between
the high and low-water mark, and all arms of the sea, coves,
and creeks where the tide ebbs and flows are the property of
the sovereign, unless appropriated to some subject by grant or
prescription which presupposes a grant.

2. That by the charter of Charles I. all right in the waters
and shores of the sea was transferred to the company who
undertook the settlement of the colony of Massachusetts, and
that the people of the colony, in their political capacity, sue-



[Mar.4 HARBOR OP GLOUCESTER.

ceeded to all the territorial rights, franchises and immunities,
which had ever belonged to the sovereign power of the present
country.

That among the early acts of legislation by the colony was
a grant to riparian owners of the property of the soil to low-
water, not exceeding one hundred rods.

By this grant of property those who acquired it were
restricted from such use as would impair the public right of
passing over the water in boats and other vessels, thus making
no alteration in the use of the subject-matter of the grant while
it was covered with water, and the proprietor of the grant can
lawfully erect nothing upon it which will obstruct or hinder
such passage, though he may build wharves towards the sea if
he do not thereby straiten or interrupt the passage over the
water so as to constitute a public nuisance.

“That none but the sovereign power can authorize an interruption of
such passages, because it has power to judge of what the public conve-
nience requires, and may enact conditions to preserve the natural
passages, and all navigable rivers on public property, for the use of all
its citizens; and that there must be some act of the sovereign power,
direct or derivative, to authorize any interruption of them.

“The above principles of law are taken from the case of the Common-
wealth vs. Alger, which was an indictment for constructing a wharf
outside of the harbor line established in Boston Harbor, said wharf not
being any obstruction to navigation, and erected on flats belong! ng to
said Alger. And in this case the court decided that the legislature has
power to establish lines in the harbor of Boston, beyond which no wharf
shall be extended or maintained ; and to declare any wharf extended or
maintained beyond such lines a public nuisance ; and statutes establish-
ing such lines take away the right of the proprietors of flats in the
harbor, beyond the lines, to build wharves thereon, even when they
would be no actual injury to navigation ; and such statutes, although
they provide for no compensation to such proprietors, are not unconsti-
tutional, as taking private property and appropriating it to public uses
without compensation, within the meaning of the declaration of rights,
Act 10, nor as impairing the obligation of the grant made by the
colony ordinance, and thus transgressing the prohibition of the Consti-
tution of the United States, Act 1, sect. 10, against passing laws
impairing the obligation of contracts. But such statutes do not affect
the right to maintain wharves erected before their passage.”
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It follows from the law, as settled by the highest authority in
the Commonwealth, that if Mr. Rogers was a riparian owner of
flats, of which, under the colony ordinance and the decisions
thereon, he held the fee, the legislature might lawfully restrain
him from building a wharf on such flats, even if such wharf
did not obstruct the navigation of Gloucester Harbor. But Mr.
Rogers’ claim is based upon the Resolutions above cited. And
on the one hand it may be claimed that they are uncontrollable
and irrepealable grants, vesting in him the absolute right to
project wharves from his entire shore to the extent of sixty feet
into the harbor, in such manner and at such times as he may
deem proper, irrespective of the rights of the public, and not-
withstanding such projections might ultimately destroy the
harbor itself.

On the other hand, it may be asserted that the authority
given by the Resolves is executed by the construction of two
wharves; that it is a mere license without any consideration,
and may be at any time revoked ; that Mr. Rogers, having con-
structed his wharves to and beyond low-water mark, and approl

printed them to the uses contemplated in the Resolutions, is
presumed to have finished his structures ; and in that belief the
Commonwealth may have allowed improvements in other parts
of the harbor, inconsistent with any further extension of
wharves at Fort Point; and that the authority conferred by the
Resolves, whether construed as a grant or license, is subject to
the discretion and superintending power of the legislature,
and the licensee or grantee may be restrained in the exercise of
the privileges Awarded to him therein, precisely in the same
manner and to the same extent that a riparian proprietor may
be restrained from setting obstructions of any kind on his own
fiats beyond a harbor line, although such line is established
subsequently io the passage of the Resolves.

These questions are proper for the consideration of the
courts when the authority of the Resolves may be revoked or
questioned in any case before them. The Committee are not
aware that they have been judicially determined, and they do
not deem it advisable to pronounce a legislative decision upon
the questions. They think it important that the right of the
Commonwealth to determine and establish the harbor lines
should be asserted, subject to the qualification that the legal
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rights of no person shall be affected thereby, and that all
licenses for obstructions which have been given, and which may
be revoked consistently with the principles of the common law,
shall be rescinded. They therefore recommend that the Senate
concur with the House in the amendment, by striking out all
after “ section 5,” and inserting the following words:—

“This act shall not be construed to affect or acknowledge the legal
rights of any person or corporation to set up any structure in Gloucester
Harbor, nor to continue any grant heretofore made, but shall be held to
revoke any license to do any act therein which by law is revocable.”

TAPPAN WENTWORTH, Chairman.


