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House of Representatives, March 22,1862.

The Committee on the Judiciary, who were instructed by an
Order of the House of February 19, to inquire whether any
legislation was necessary in regard to the means of enforcing
the collection of executions upon judgments against married
women, have attended to the subject in said Order mentioned
and

That until the recent legislation, very largely extending the
rights of married women to hold property, and to transact
business upon their sole and separate account, there was very
little inconvenience felt in regard to the collection of debts
against married women.

All debts due from them before marriage became by the fact
of marriage the debts of the husband. Being incapable of
contracting debts during coverture, no actions could be brought
against them, and of course no judgments recovered. For their
torts the husband was liable to be sued jointly with them, and so
tire judgment, if any was obtained, was enforced against the
property of the husband.
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It is thus seen that before the recent legislation there could
be few or no judgments obtained against married women alone.
It is also hardly necessary to add that until the recent legislation
a married woman had no property which could be reached upon
an execution; the usufruct of all her real estate being the
property of the husband during the coverture at least, and the
personal estate of the wife becoming by the fact of the marriage
the property of the husband.

All this has now entirely changed. The entire property of
married women is now completely within their own control, and
they are competent to engage in business upon their separate
account, with almost, if not quite the same freedom as their
husbands.

They may, also, make contracts regarding their separate
estates and are liable upon them to the same extent as if they
remained unmarried.

Under this state of the law, business is now done by and on
account of married women, and they are found as plaintiffs and
defendants at every term of our courts.

But how shall judgments against them be enforced ? If they
have property open and exposed to attachment or seizure upon
execution, there can be no difficulty. But if, on the other
hand, their property is not of such a nature as to be liable to
attachment, as, for instance, if it be in public securities—as
city, county, state, or national stocks—it cannot be reached at
all. If it is concealed in any way the judgment creditor is
entirely without remedy.

It is obvious if married women are to have the benefit of
doing business, or of holding separate property—and of making
contracts in regard thereto—they ought to be bound to fulfil
their contracts, and pay their debts if they have the means so
to do.

How shall this be done ?

Obviously not by an arrest and detention by an officer, as is
provided in chapter 124, of the General Statutes, in regard to
the arrest of debtors on mesne process or on execution.

There should be no arrest on mesne process; but there should
be some mode provided whereby, in case of failure to satisfy
an execution on due demand, an inquiry may be made as to
their property and estate.
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This ought not to be entrusted to any but a tribunal of high
character.

The Committee are of opinion that the Court of Insolvency
is such a tribunal.

The nature of the inquiry is nearly the same as is familiar to
that court, and the mode practiced in the examination of insol-
vents, seems ivery appropriate for the examination in question.

The Committee have also thought the proposed system should
apply as well to unmarried females as to those married. Unless
this were done a married woman might be exposed to an exam-
ination which the death of her husband would relieve her from.

It seemed to the Committee, also, that all voluntary or
fraudulent conveyances, made during the pendency of the suit
in which the judgment was obtained, should be declared void
as against the judgment-creditor.

It seemed also just, that the creditor who had obtained an
execution, and who had made a demand of payment, which
had been refused, should not be deprived of his right to pay-
ment by a transfer of the debtor’s property after the citation to
appear.

They have, accordingly, added a section to cover this case,
making what seems to be just exceptions.

The Committee, in considering the subject, have had their
attention called to the fact, very often observed, that judgment-
debtors, discharged by taking the oath prescribed for poor
debtors, and by force of law forever afterwards exempted from
arrest on the same cause of action, in many cases subsequently
acquire property, and yet, by keeping it so invested that it
cannot be attached or taken on execution, avoid payment of
their just debts.

In many cases debtors are supposed to obtain their discharges
by fraudulent concealment of their property, through fictitious
transfers, which a rigid examination fails to discover.

The Committee are of opinion that while the re-arrest of the
person of the judgment-debtor in such cases perhaps ought not
to be allowed, that there ought to be permitted a re-examination
of the debtor after the lapse of a proper period of time.

They have, therefore, arranged a provision which covers
those cases, providing for a re-examination after the lapse of
three years.
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They have, also, provided, by a separate section, that a

re-demand and a re-examination may be bad of such judg-
ment-debtors, after the lapse of three years from any prior
examination.

It will be obvious that, by a very slight modification of the
proposed system, the same examination might be made of all
judgment-debtors.

Except when there is reason to apprehend that the debtor is
about to abscond or conceal himself to avoid an examination,
the system proposed would seem to have advantages over the
law now in force. There might, also, be danger of the avoid-
ance of the debtor during the examination. This might be
remedied by requiring, upon the appearance of the debtor, that
he should recognize to appear at the successive adjournments
and abide the judgment of the court.

They have prepared a section, (section 11,) which will
permit the provisions of this system to be applied in all cases
in which the judgment-creditor may choose to avail himself of
this law, in lieu of making use of the provisions of chapter 121
of the General Statutes.

They, therefore, recommend the passage of the accompanying
Bill.

For the Committee,

H. JEWELL.
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In the Year One Thousand Eight Hundred and Sixty-
Two.

AN ACT
Concerning the Examination of Judgment-Debtors.

Be it enacted by the Senate and House of JRepresenta-
tives, in General Court assembled, and by the authority of
the same, as follows :—

1 Sect. 1. Whenever any person shall obtain a
2 judgment against any woman, whether married or
3 unmarried, for the sum of twenty dollars and upwards
4 exclusive of all costs which make a part of said judg-
-5 ment, whether the same have accrued in the last action
6 or any former action on the same original cause of
7 action, and while so much as that amount remains
8 uncollected, and shall take out execution upon the
9 same, he may cause payment of the same to be

10 demanded of the judgment-debtor by any officer
11 qualified to execute the same, and if upon such
12 demand the judgment-debtor shall fail to pay the
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1-3 same, or to expose sufficient goods or estate to be
1-I taken by such officer to satisfy the same, the officer
15 shall, if requested by the judgment-creditor, make a

1 6 return of his doings upon such execution; and shall
17 be entitled to receive his travel to make such demand
18 and in addition thereto the sum of one dollar, which
19 fees shall be repaid by the judgment-debtor to the
20 judgment-creditor, as a part of the costs of the
21 execution.

1 Sect. 2. At any time after a demand has been
2 made as provided in the preceding section, the judg-
-3 ment-creditor, or any person in his behalf, may apply
4 to the court of insolvency of the county within which
5 the judgment was obtained, or in which the judgment-
-6 debtor resides, by petition setting forth the fact of such
7 judgment and demand with a copy of the execution,
8 and the return of the officer thereon, alleging that he
9 believes that the judgment-debtor has property not

10 exempted from attachment which she refuses to apply
11 in payment of said execution, or to expose so that the
12 same may be taken thereon, and praying that a cita-

-13 tion may issue requiring such judgment-debtor to
1 4 appear at a time and place therein to be fixed, and
15 submit to an examination touching her estate, which
16 application shall be verified by the oath of the appli-
-17 cant, and thereupon the register of said court shall
18 issue a citation as prayed for, giving the judgment-
-19 debtor at least one day’s time for every twenty miles
20 travel, and a like time for any distance less than
21 twenty miles. • Such citation may be served by any
22 officer competent to serve the execution in such peti-
-23 tion described.
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1 Sect. 3. If the judgment-debtor shall fail to
2 appear at the time and place fixed in the citation, the
3 judge on proof of service by the return of the officer
4 may issue a capias to bring the judgment-debtor
5 before him, which may be served by any officer com-
-6 petent to serve the citation; the fees for service of the
7 citation shall be fifty cents for the copy and the same
8 travel as for the service of writs.

1 Sect. 4. The judgment-debtor being so before
2 said judge shall be sworn by the judge or by the
3 register of the court to make true, full and perfect
4 answers touching her estate and the disposal of the
5 same, and she shall thereupon be examined by the
6 judgment-creditor upon written interrogatories either
7 in the presence of the judge or otherwise as he shall
8 direct, and after such examination is completed the
9 judgment-debtor shall be allowed to add such other

10 facts as she may deem necessary, and the judgment-
-11 creditor shall have a right to re-examine her in regard
12 thereto, and the examination so made shall be signed
13 by the debtor and placed on file in the court of insol-

-14 vency, with the other papers in said case. It shall he
15 competent for either of the parties to introduce
16 evidence in relation to the subject matter of such
17 examination.

1 Sect. 5. If it shall appear upon the hearing of
2 the said examination and proof that the judgment-
-3 debtor has property not exempt from attachment, or
4 being taken on execution or which cannot be got at
5 to be taken on execution, or that she has property of
6 any kind of the value of twenty dollars not so
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7 exempted, judgment to that effect shall be entered by
8 the court, and she shall be required to produce the
9 same or so much thereof as may be needed to satisfy

10 such execution with the costs of the proceedings upon
11 such citation, or if the said property is not within
12 the county in which the proceedings are had, or not
13 capable of being taken on execution, she shall be
IT required to execute and deliver to the judgment-crcd-
-15 itor, or some person on his behalf a transfer assign-
-16 ment or conveyance of the same, or so much of the
17 same as may be sufficient to satisfy said execution and
18 said costs, or to secure the payment of the same, and
19 if upon being ordered so to do she shall neglect or
20 refuse to obey such order, she shall be committed by
21 said court as for a contempt, and shall stand committed
22 until she shall obey such order, or be otherwise
23 discharged according to law.

1 Sect. 6. If any such judgment-debtor during
2 such commitment shall become an insolvent debtor
3 under the laws of this Commonwealth, or become a
4 bankrupt under the laws of the United States, or if
5 it shall appear that she has been divested of her
6 property or estate during such commitment otherwise
7 than by her own act, she shall thereupon be dis-
-8 charged.

1 Sect. 7. If it shall appear that after the com-
-2 mencement of the suit, upon which the judgment was
3 obtained, the judgment-debtor therein has made any
4 voluntary or fraudulent conveyance, transfer or gift of
5 any property or estate, she may be required to transfer
6 the same to the judgment-creditor, who shall there-
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7 upon have a right to demand such property and
8 recover the same from the party who received the
9 same, or from any person who may have taken the

10 same, without consideration or with notice of the
11 fraud or want of consideration of the original transfer,
12 conveyance, or gift.

1 Sect. 8. If it shall appear that after the service
2 of the citation upon the judgment-debtor, and dur-
-3 ing the pendency of the proceedings thereon, she has
4 made any conveyance, assignment or transfer of any
5 property, or any payment of money with intent to
6 prevent the same from being transferred or paid to the
7 judgment-creditor, or applied by force of the said
8 proceedings to the satisfaction of the said judgment,
9 such transfer, assignment, conveyance or payment

10 shall be deemed to have been made in contempt of
11 the court, and she shall be liable, in the discretion of
12 the court, to be committed as for a contempt, and
13 stand committed until discharged by due process of
14 law, but payment of debts for necessaries, and debts
15 due on judgments, shall not be deemed within the
16 prohibition of this section.

1 Sect. 9. The petitioner shall pay to the court of
2 insolvency the fees following: for the citation, two
3 dollars, for each day’s hearing, and if the examination
4 is conducted in the presence of the judge, for each
5 day’s examination, five dollars, which fees shall be
6 repaid by the judgment-debtor if she shall be adjudged
7 to have property, under the provisions of the fourth
8 section of this act; all such fees shall be accounted
9 for by the register of insolvency in the same manner

10 as fees received by said register in cases of insolvency.
2
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1 Sect. 10. In case any person shall have been
2 arrested on mesne process or upon execution under
3 the provisions of chapter one hundred and twenty-four
4 of the General Statutes, or any acts in addition
5 thereto, and shall have been discharged upon taking
7 the oath provided in said chapter for the relief of poor
8 debtors, it shall he lawful for the judgment-creditor in
9 such case at any time after the lapse of three years,

10 from the date of such discharge if the judgment
11 against such debtor remains unsatisfied to the extent of
12 twenty dollars, to place an alias execution upon said
13 judgment, or any execution issued upon a judgment
14 on the same cause of action in the hands of any officer
15 qualified to serve the same, and to cause a demand to
16 be made upon the judgment-debtor in the same man-
-17 ner as is provided in this act for a demand in case of
18 judgments against women, and thereupon a return may
19 be made, and the like proceeding may be had in all
20 respects against the judgment-debtor in said execution,
21 as are herein provided in cases where the judgment-
-22 debtor is a ■woman.

1 Sect. 11. Any judgment-creditor may instead of
2 causing an arrest upon execution of the judgment-
-3 debtor under the provisions of chapter one hundred
4 and twenty-four of the General Statutes cause a de-
-5 mand ofpayment to be made as provided in the first
6 section of this act, and thereupon in case of refusal or
7 neglect of payment by the judgment-debtor, the like
8 proceedings may be had against him as are provided
9 in this act in case the judgment-debtor is a woman,

10 but in such case the judgment-debtor, if discharged by
11 the court of insolvency, shall be exempted from arrest
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12 to the same extent as if he had taken the oath pro-
-13 vided in section twenty-two of chapter one hundred
14 and twenty-four of the General Statutes.

1 Sect. 12. At any time after the expiration of three
2 years from the termination of any proceedings under
3 the provisions of this act, and while the judgment
4 remains in force, the judgment-creditor may cause a
5 new demand to be made, and in case the execution in
6 such case is not thereupon satisfied he may cause the
7 like proceedings to be had as if no previous demand
8 and proceeding had been made or had.
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