
HOUSE No. 200.

House op Representatives, March 27, 1862.

The Joint Special Committee, to whom was referred so much
of the Address of His Excellency the Governor as relates to
the Flowage of certain Meadows upon the Concord and Sud-
bury Rivers, as also theReport of the Commissioners appointed
under chapter 154, of the Acts of 1861, being the Report of
their Experiments and Observations on the Concord and Sud-
bury Rivers, together with the Petition of C. P. Talbot and
others, praying for a repeal of chapter 211, of the Acts of
1860, and the Petitions in aid of the same ; and the Remon-
strance of Edward Mellen and others, and sundry other
Remonstrances against the repeal of that Act, have considered
the same, and

That the petitioners and remonstrants appeared before your
Committee, and presented their respective claims in favor of
and against the repeal of said Act, entitled “ An Act in relation
to the Flowage of the Meadows on Concord and Sudbury Rivers.”
Your Committee have considered the reports of the several
committees of the legislature, especially with reference to the
grounds of the legislation relating to this subject, and the
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merits of the Act sought to he repealed, have heard evidence
upon certain new questions incidentally raised, have listened to
the able arguments of counsel, and have given to the whole
subject that careful and patient attention which the importance
of the interests involved seemed properly to demqnd.

It appears by the report of the Joint Special Committee of
the Legislature of 1861, being House Document No. 175, that
the petitioners praying for the repeal of said Act of 1860,
claimed, last year before the legislature, that it was an act of
hasty and inconsiderate legislation, passed at the very close of
the session of the year 1860, without full opportunity for the
members of either branch of the legislature to examine the
very voluminous evidence just printed upon the subject; that
it did not follow out the conclusions of the committee, upon
whose investigation it purported to be based; and that the
chief cause of the flowage, the remedy for the evil, and the
extent of the relief anticipated therefrom, were entirely mis-
apprehended by the committee which recommended the passage
of the Act.

The committee of 1861 say in their report that the Act in
question was not properly considered; that it should be revised
on the ground of haste and improvidence; that it was not
recommended by the committee of 1859, nor justified by any
of their conclusions or reasonings. These conclusions of the
committee of 1861 seem to your Committee to have been fully
sustained by the facts in the case.

Upon the question of the cause of the flowage, that com-
mittee say they “ came to the conclusion that the removal of
the Billerica dam, as authorized by the Act of 1860, will have
bet little if any effect towards restoring the meadows to a valu-
able condition. They do not say that the question is wholly
free from doubt. If it were, they would recommend the entire
repeal of the Act of 1860.”

They therefore recommended a suspension of the Act, and
a scientific commission to settle the questions in dispute ; that is,
to determine the extent of the injury complained of, and the
effect of the dam upon the meadows above. By the terms of the
Act of 1861, chapter 154, the commissioners are required to
“make such experiments with the dam across the Concord River
at North Billerica, erected by the proprietors of the Middlesex
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Canal, and the water raised by said dam, as shall be neces-
sary to determine whether said dam affects, and if so to what
extent, the meadows on said Concord and Sudbury rivers, above
said dam, and report.the results of the same and their conclu-
sions to the governor, who shall forthwith communicate the
same to the general court.”

All the petitions of the meadow-owners to the legislatures of
1859 and 1860 for relief, were based upon the allegation that a
very large amount of lands had been overflowed during the
summer season, and in later years much more than in former,
and that the chief cause of the evil was the dam at Billerica.

That there was a great evil existing was not denied, but the
agency of the dam in producing it, and the extent of the relief
to be obtained by reducing the height of the dam, were in
dispute, and the commission was created to thoroughly investi-
gate and satisfactorily settle, if possible, these vexed questions.

The committee which recommended the passage of the Act
of 1860, say in their report accompanying said Act, “ that the
dam of the Middlesex Canal Corporation is an efficient cause of
the flowage of nearly ten thousand acres of the most valuable
meadow land in the eastern section of the State.” That the
law of 1860 was passed upon the assumption that there were
along the Concord and Sudbury rivers about ten thousand acres
of valuable land rendered nearly worthless by the dam at
Billerica, and that the cutting down of the dam, as provided in
that law, would restore all these lands to a condition fit for
cultivation, is too plain to be denied.

These assumptions were denied before the committee of 1861,
and that committee were of opinion, upon the evidence before
them, that they were not founded in fact; but, as there might
be doubt as to the extent of the evil, and the effect of the pro-
posed remedy, they recommended the commission whose report
we have now to consider.

Your Committee, considering that this commission was created
for the purpose of making a final settlement of the questions in
dispute, and was composed of scientific and experienced men,
well qualified to thoroughly investigate the facts, decided that,
as to all facts found by the commissioners and within the scope
of the autiiority conferred upon them by the law creating the
commission, their Report must be deemed to be conclusive.
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This decision was announced at the opening of the hearing, and
was objected to by neither party.

The petitioners claimed before your Committee that it is now
clearly demonstrated, by the report of the commissioners, that
the Act of 1860 was based upon substantial errors of fact as to
the extent of the meadows flowed by water, and as to the agency
of the dam in causing their present condition, and the extent
of relief to be obtained by its proposed reduction. Upon a full
and careful examination of that report, being House Document,
No. 1, of this year, and especially of the findings of the com-
missioners upon pages 29 and 30, your Committee are unani-
mously of opinion that this claim of the petitioners is well
founded.

First. As to the extent of the evil.
Instead of the amount of land flowed by water, which was

assumed by the committee of 1860 to be nearly ten thousand
acres, it appears by the actual surveys of the commissioners
that from the dam in Billerica to the extreme limit of the
meadows in Sudbury and Wayland, the wet meadows amount
to only about four thousand acres.

Second. As to the extent of the injury and of the relief to
be afforded under the Act of 1860.

It appears from the report of the commissioners, and from
an examination of the maps returned ( by them, that the great
part of those wet meadows are in Sudbury and Wayland. It
was claimed before the Committee at the hearing, that at least
three-fourths of these meadows were in Sudbury and Wayland,
and not more than one-fourth were in Lincoln, Concord, Bed-
ford, Carlisle, and Billerica.

The Committee are of opinion that this claim is correct, and
that of the wet meadows, not above one thousand acres are in
the towns of Lincoln, Concord, Bedford, Carlisle, and Billerica.

It clearly appears from the report of the commissioners, that
above Robbins’s Bar no perceptible effect is produced upon the
meadows by the dam at Billerica, and that removing it entirely
will not reduce perceptibly the height of water upon them, or
make them in any degree more valuable.

It is thus seen very clearly that the extent of the evil to
be remedied was entirely mistaken by the committee which
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reported the law. They assumed ten thousand acres of meadow,
all of which would be relieved by a reduction of the height of
the dam thirty-three inches, and the fact now is shown to be
that the whole extent of meadows flowed is only about four
thousand acres, and of these not above one thousand acres
would be relieved in any degree by the operation of the Act.

Of these one thousand acres, it is proper to say a considerable
portion lies in the town ofBillerica, and the owners there make
no complaint. It also appears by the report that the reduction
of the dam, as proposed by the Act of 1860, would not reduce
the height of the water on any of these meadows more than
eight inches, and on many of them somewhat less, and would
not afford even to them substantial relief.

There can be no doubt in the minds of your Committee, then,
that the Act of 1860 was based upon radical mistakes of fact,
and that if the facts had been known, the law would not have
been passed. The small majorities it received in each branch
of the legislature, as stated in the report of the committee of
1861, show that even when the evil was supposed to be so
great, and the remedy so perfect, the bill barely obtained the
requisite number of votes to secure its passage. It cannot be
supposed that if the real facts had been known, the bill could
have been carried.

It is also clear that if the facts had been known to the com-
mittee of the legislature of 1861, then having the subject in
charge, they would have recommended a repeal of the Act
of 1860.

That committee say that the investigations and report of the
commissioners will set at rest the long-disputed question as to
the agency of the dam in causing the flowage of the meadows,
and that, “ if it shall be shown that the damage to the meadows
is from other causes, there will be no pretext for maintaining
the law.”

Under this view of the case, taken by the committee and
apparently sanctioned by the legislature of 1861, the justice
and propriety of a repeal of the Act of 1860 would seem to be
well settled, and open to no further considerations.

But upon the hearing before the Committee it was urged on
behalf of the meadow-owners, that even admitting that the
extent of the meadows was only four thousand acres, and that
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the reduction of the dam would not alone afford any considera-
ble relief, yet that the dam itself was a complete obstacle to all
improvement in the river, and that while the dam stood at its
present height, no substantial improvement could be made in
the condition of the meadows.

It was claimed and evidence introduced tending to show, that
after the dam should be reduced under the existing law, the bed
of the river might be so deepened by removing the boulders and
ledge below the Forway, and by deepening the channel on the
Fordway and other bars, that the level of the water would be
reduced two feet upon all the meadows ; and that these excava-
tions could be made by an expenditure of about the sum of
twenty thousand dollars.

These estimates were, it is necessary to say, made by wit-
nesses upon assumptions as to the character of the bars and the
nature of the bottom to be excavated, which very much weaken
the reliability of the calculation of their cost. No person had
in fact examined the bars so as clearly to determine the charac-
ter of the bottom, or for the purpose of estimating accurately
the cost of the excavations.

The Committee cannot rely upon the accuracy of these esti-
mates, and do not believe the legislature could with safety act
upon them.

This estimated reduction of the water level was based,
however, upon the supposition that the bed of the river was to
be hereafter continually kept clear of the weeds which it appears
from the evidence and from the commissioners’ report are very
dense upon all the bars and shoal places in the river, and form
one of the chief obstacles to the flow of the stream. It also
appeared that the weed-bearing portions of the bed of the river,
being the shallowest parts, would be necessarily increased by
the excavations on the bars, and the reduction of the depth of
the water.

What effect the weeds would have, and how far they would
counteract the effect of the excavations, did not appear.

But your Committee cannot give to this view of the case
great weight, in the consideration of the question before them.

If the height of the dam was to be reduced, as provided by the
Act of 1860, there is no assurance whatever that any of these
excavations or improvements upon the river wouldbe carried into
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effect. They involve a certain expenditure of at least $20,000,
which is the lowest estimate, assuming all the bars above the
Ford way to be of comparatively soft material and easy of
excavation.

They would, also, involve a considerable annual expenditure,
in order that the river may be kept clear from weeds during the
entire summer season, so that the benefit of the excavation may
be constantly obtained. It was suggested, by the remonstrants,
that this burden would be wholly assumed and borne by the
the meadow-owners themselves, but no suggestion of any plan
whereby the Commonwealth might be assured that this would
be done was made by any person. This now position involves
the request that the Commonwealth should proceed, at great
expense, to reduce the height of the dam, from which, of itself,
no substantial benefit can arise to any person, and the expense
of which will be entirely lost, unless the meadow-owners shall
raise large sums of money for excavating the bed of the river,
and provide for a subsequent annual expenditure for clearing
out the weeds. It seems clear to the Committee that the Com-
monwealth cannot be expected to assume both the expense of
reducing the height of the dam, and afterwards of excavating
the bed of the river and keeping the stream clear of weeds.
On the other hand, it can hardly be expected of the Common-
wealth that it will do the former, and leave it uncertain whether
the latter will ever be accomplished. But your Committee do
not think that the action of the legislature should be affected
by any considerations of this nature, in deciding this question
of the repeal of the Act.

Some evidence was introduced, by the remonstrants, as to
the extent to which the water-power of the petitioners would
be diminished by the proposed reduction of their dam; as to
the injury to their property, and the estimated expense of
introducing steam and operating their mills by steam-power.
But your Committee did not give much consideration to this
testimony, on account of the view we have already taken, and,
besides, it is evident that if the legislature of 1861 had intended
to rest therepeal of the Act in question upon any considerations
of the amount of injury to the mill-owners, or the expense of
removing the bars and other obstructions in the river, they
would have authorized the commissioners to investigate and
report these facts.
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The petitions of the meadow-owners for relief in 1859 and
1860, urge very strongly upon the legislature, in great variety
of phrase, that by the hasty and improvident legislation of the
Commonwealth the Middlesex Canal Corporation was enabled
stealthily to raise its dam at Billerica, and thatby the limitation
of the time for seeking a remedy in damages, and by the aboli-
tion of the court in which alone damages were to be sought, the
owners of the meadows overflowed by the dam suffered damages
for which the Commonwealth practically took away the remedy.
These claims were urged upon your Committee, and evidence
was introduced tending to show that considerable additions had
been made to the height of the dam in 1798, and again in 1828,
the periods when new structures were erected by the canal
corporation, and it was claimed that the mill-owners have no
legal right to maintain the dam at its present height, and would
be entitled to no damages for the proposed reduction.

Although the evidence is somewhat contradictory, yet we do
not think that, taking into account the flash-boards which have
been maintained upon the dams, it is satisfactorily proved that
any material additions were made to the height of the dam in
either of those years—certainly none in 1828. We are also of
the opinion that the Talbots have a legal title to the dam and a
right to maintain it at its present height, and would be entitled
to full compensation for any proposed reduction thereof; but if
they have no such title, a repeal of the Act of 1860 will work
no injury to the meadow-owners, for they will still possess a
complete and ample remedy under the general Mill Acts for the
recovery of damages for any injury sustained by reason of the
dam, and the power to call out a jury Who may order a reduc-
tion of the dam.

But whether the d§m has been raised or not, it is now clearly
shown by the report of the commissioners that any alleged in-
crease of the height of the dam in either of those years, or at
any other period, has in no degree increased the amount of
flowage upon the meadows in either Wayland or Sudbury, and
it is thus rendered certain that at least three-fourths of all the
meadows have never suffered any injury whatever from any
dam at Billerica, and that any increased accumulation of water
upon these meadows, and any deterioration in their value must
be wholly attributed to other causes. Indeed, it is now clearly
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demonstrated by the report of the commissioners, that the evils
heretofore supposed to have been chiefly caused by the dam at
Billerica to the great body of the meadows upon the Concord
and Sudbury rivers, to wit: upon all the meadows in Wayland
and Sudbury, are the sole effect of the nature of the stream,
the bars and other natural obstructions in the channel and the
growth and accumulation of dense bodies of weeds, co-operating
with the irregular and increased summer flow of water from
the dams and ponds upon the Sudbury and Assabet and their
tributaries.

If the injury done to these meadows was caused by the
increased height of this dam, and if this increased height of
the dam had been caused by improvident legislation, or if this
remedy of the meadow-owners for the damage by the flowage
had been taken away or impaired by improvident legislation,
there might be some show of reason for asking the Common-
wealth, even at great expense, to reduce the dam so that the
stream might flow as nature intended it should. But it is
entirely manifest from the commissioners’ report, as has been
seen, that whether the dam has been increased in height or not,
the increase of height has not in any degree whatever injuri-
ously affected the meadows in Wayland and Sudbury. So far
as the dam affects these meadows, they are now in the same
condition in which they were left by the Creator.

The legislation of the Commonwealth as to the meadow-
owners in these towns, has not been hasty or improvident; and
has not impaired or taken away their remedy for damage, for
it is clear they have never received any damage whatever from
this cause.

It is plain that the law in question ought not to be'main-
tained, and the dam reduced at great expense on the part of the
Commonwealth, on account of any small benefit which may be
secured thereby to the owners of any portion of the remaining
one thousand acres. Indeed, the commissioners find that the
entire removal of the dam will not “ alone afford substantial
relief to the meadows.” If this law is to stand, it must be, not on
the ground that the reduction of the dam will afford substantial
relief to any of the meadows, or confer any direct benefit upon
a single meadow-owner; but in order that certain meadow-
owners may be enabled to enter upon a system of improvements
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in the river, and in this way their meadows be relieved and
rendered fit for cultivation.

The question nakedly presented then is, shall a large existing
interest be destroyed at the expense of all the people of the
Commonwealth, in order that a portion of the people may
improve their private condition, or shall all the people be taxed
for the benefit of a part, or to state the question more pointedly,
shall the legislature buy and destroy dams and mills, in order
to encourage not the general agriculture of the State, but the
inhabitants of a small locality ?

The Committee cannot see the justice of inaugurating such
a new policy. The consequences are too momentous. Who
next shall call for aid—who next shall suffer ? It is in vain to
say that the mill-owners will not suffer if we take their prop-
erty, giving them such damages as a jury shall fix.

It will disturb and unsettle the existing manufacturing inter-
ests of the Commonwealth, and open wide the door to the
treasury, already sufficiently burdened. We are aware of the
vast importance of the interests of agriculture, but we do not
believe they ought to be subserved by a measure of such doubt-
ful policy as the one sought to be repealed.

But we must not dismiss the subject without adverting briefly
to another consideration against the repeal of said Act, which
was urged upon our attention. It was claimed that the Act of
1860 could not be repealed without provision for compensation
to every meadow-owner; that certain rights, created by the
passage of the Act, became vested in the meadow-owners at the
time the Act took effect, and that they cannot be divested of
these rights without compensation by the Commonwealth.

We will not enter upon any discussion of the question, but
merely state that we consider it entirely competent for the legis-
lature to repeal the Act, without provision for compensation,
especially as it does not appear that any person has, in any
respect, changed his condition, or invested his property under
the law, or that any actual damage will be caused by its repeal.

Let us briefly recapitulate. We find that the Act of 1860,
the repeal of which is sought, was passed in haste, and without
full opportunity for investigation of the facts by the legislature,
and that it was properly revised by the legislature of last year.
That it is clearly demonstratedby the report of the commissioners
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that it was based upon manifest errors as to the amount of
lands flowed, the agency of the dam in producing the flowage,
and the extent of the relief to be obtained by the proposed
reduction of the dam, there being in all only about four
thousand acres of wet meadows, to none of which will the law
afford substantial relief. We believe that the law, if suffered
to go into operation, will inaugurate a new and expensive policy
on the part of the Commonwealth, and one highly injurious to
one of the greatest interests within her borders.

We therefore unanimously recommend the repeal of said Act
of 1860, and accordingly report the accompanying Bill.

M. B. WHITNEY,
OSLO BURT,
LEWIS BODMAN,

of the Senate.

HARVEY JEWELL,
DANIEL G. LITTLEFIELD,
EBENEZER STANWOOD,
ELISHA SMITH,
MOSES STONE,
CYRUS BUTTERFIELD,
JAMES BULLARD,

of the House.



CONCORD AND SUDBURY MEADOWS. [Mar. ’6212

Two.

AN ACT
To repeal “An Act in relation to the Flowage of the

Meadows on Concord and Sudbury Rivers.”

1 Sect. 1. Chapter two hundred and eleven of the
2 acts of the year one thousand eight hundred and
3 sixty, is hereby repealed.

1 Sect. 2. This act shall take effect from its passage.

In the Year One Thousand Eight Hundred and Sixty-

Be it enacted by the Senate and House of Representa-
tives, in General Court assembled, and bp the authority of
the same, as follows :—
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