
HOUSE... .No. 124

House of Representatives February 26th, 1864.

The Joint Special Committee to whom was referred so much of
the Governor’s Address as relates to “ the tax on ISpn-resi-
dent Stockholders in Massachusetts Corporations,” and also
sundry petitions asking for a repeal of the law entitled “An
Act to levy a tax on the stock of corporations whose resi-
dence is out of the Commonwealth,” ask leave to

That, by returns from the several corporations in 1861, it
appears that the property invested in the several corporations
in this Commonwealth to a very large amount escaped tax-
ation. The returns disclose the following facts:—

Amount of Stock in Mass. Corporations, . $245,752,127 00
Amount taxed, ...... 116,061,749 00

Escaping taxation, .
. . . $129,690,378 00

A large proportion of the stock thus escaping taxation was
supposed to be owned by citizens of this State, and had been
transferred from various motives, one of which was to avoid an
assessment to the owners.

Commourocnltl) of illiiooacljusctio.

REPORT
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The general mode of taxing corporate property in this Com-

monwealth, is by assessing the shares to the owner in the town
where he resides; a mode which favors any attempt of an indi-
vidual to exonerate himself from the general burden which
taxes impose. To counteract such attempts, as well as to
raise a revenue in strict accordance with the terms of our Con-
stitution, the Act in question was passed, by which the shares
of corporations held by non-residents is deemed to be an estate
within the Commonwealth, and consequently equally liable to
assessment and taxation with those held by our own citizens.
The question of the constitutionality and expediency of this
assessment, is questioned in the message, and in the petitions.
Indeed, some of the latter pronounce it unconstitutional with-
out qualification. In addition to this, the legislature of the
State of New Hampshire has bestowed upon the Act its special
attention by passing the following Resolve:—

“Resolved by the Senate and House of Representatives in
General Court convened :—

“ That we consider the Act passed by the last legislature of
Massachusetts, entitled ‘An Act to levy a tax on the Stock of
Corporations held by persons whose residence is out of the
Commonwealth,’ as entirely inconsistent with the provisions of
the Constitution of the United States, which guarantees that
‘ the citizens of each State shall be entitled to all the privileges
and immunities of citizens in the several States,’ and should
such legislation be persisted in, and held constitutional by the
courts competent to decide, and New Hampshire compelled
reluctantly to adopt such an unjust and suicidal measure, it
would be done simply in defence of her own citizens who are
stockholders in Massachusetts corporations, and against the
illiberal and unfriendly policy of that Commonwealth.”

Respecting the numerous petitions that have been presented
for the repeal of the law, it may be said that they appear to
have Had a common origin. They have a printed heading, all
declaring the law unconstitutional, many of which have been
altered so as to represent the law as of “ doubtful constitution-
ality,” in accordance with the governor’s message.
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The allegation that this law is unconstitutional, or of doubt-
ful constitutionality, comes from so high a quarter, that it
deserves the serious consideration of the legislature. It may
be inexpedient and defective, and its repeal or modification
may be necessary to reach the evil in some way less objectiona-
ble ; but the denial of the power of the legislature to pass such
a law, ought not to be acquiesced in unless the want of power
is clearly shown.

The objection in the New Hampshire resolution, is founded
upon the Constitution of the United States, and, concisely stated,
is this: that we deny to the citizens of that State the immuni-
ties and privileges that we award to our own citizens. The
same objection is alluded to in the message, and a reference is
also made to our State Constitution, which requires taxes to be
“ equal,” “ reasonable,” and “ proportionate.” In calling the
attention of the legislature to a re-examination of this law, the
message must be understood as stating the argument made
against it, but not as affirming its unconstitutionality.

The right of the legislature of Massachusetts to levy a tax
upon all property lying within the State, in accordance with the
principles of its Constitution, will be conceded. It will also be
conceded that that tax may be levied and collected in such
manner as will be most for the interest and convenience of the
State, and in selecting the mode and manner of its assessment
and collection, the legislature may adopt the mode prescribed
by general laws, or may change the mode, without infringing
upon any rights of the non-resident owner.

With the exception of the owners of manufacturing stock,
the shareholders of corporate property in this State, are taxed
for the market value of their stock, in the towns where they
reside, deducting the real estate, which is specifically taxed.
The average rate of taxation in our cities and towns, at the
present time is about one per cent, upon the hundred dollars.

Assuming the rule to be correct, as stated in the message,
that among the immunities and privileges to which the citizens
of each State are entitled in the several States, that of immu-
nity or exemption from higher taxes or impositions than, are
paid by the citizens of the State by which they are levied or
imposed, has been judicially enumerated, let the operation
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of the law under consideration be compared with the general
laws affecting our own citizens.

The law complained of, rates the taxation, by a percentage
upon the dividends of the stock taxed. Assuming the dividends
to be six per cent., the rate of taxation would be forty cents
upon the hundred dollars. If they were eight per cent., the
rate would be fifty-three and one-third per cent. If ten per
cent., the rate would be sixty-six and two-thirds per cent. And
when the dividends reached fifteen per cent., the rate of taxa-
tion would equal the average paid by our own citizens, suppose-
ing the market value of stock paying a dividend of fifteen per
cent, to remain at par. But if such stock advanced, as it prob-
ably would, if paying permanent dividends of fifteen per cent.,
to double its par value, then the non-resident would only pay
one-half the amount of tax paid by the resident shareholder.
The operation of the law on non-resident owners of manufac-
turing stock would be different; manufacturing companies
being taxed in the towns where situated, for their real estate
and machinery, while the stockholders are taxed on their shares
for their market value, deducting the taxation on their fixed
property. In case of such corporations paying six per cent,
dividends, and the market value of the stock at par, or under,
the tax on non-resident shareholders would be more onerous
than upon resident stockholders. But these stocks vary
much in the market, and at the present time their prices range
from below par, to two hundred per cent, above. At times no
dividend is paid on them, in which case the non-resident owner
would escape taxation while the resident owner might be taxed.

It is further objected that the assessment, under the law, is
laid upon the dividends of some of the stockholders and not
upon that of others, and therefore it is an unequal tax. The
Committee are of opinion that such is not the true viewof the law.
It purports to be a tax upon the stock of corporations held by
persons out of the State. The general law applicable to the tax-
ation of resident stockholders assesses the tax upon their stock;
so far the laws are alike. The amount of tax upon the resident
is fixed by a valuation, and a percentage laid thereon, and is
collected by the towns, and appropriated and distributed accord-
ing to law. The amount of the tax upon the non-resident is
determined by a percentage upon the dividend, (if there be
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any,) accruing on the stock, and is collected by the State, and
appropriated to its own necessities. If the property assessed,
—to wit: the shares,—is liable to taxation, the Committee are of
opinion that no change in the mode of assessment or collection
can affect the constitutionality of the tax, and that the State
nmst be the sole judge as to its appropriation.

Taking the argument against the constitutionality of the tax,
as stated, the Committee cannot assent to its validity, nor can
they argue that its policy is illiberal and unfriendly towards
the sister States, and a reference to the laws of the neighboring
States will show that other States of New England claim the
right to tax the property of non-resident proprietors of corpora-
tions to an extent equal at least to that exercised by Massa-
chusetts.

In Connecticut, steam and horse railroad corporations, banks,
insurance and telegraph companies, pay a tax upon the value
of their stock of three-fourths of one per cent., whether owned
by persons residing in the State or elsewhere, and the corpora-
tions have a lien upon the shares for the amount of the tax paid
thereon. Savings banks and mutual insurance companies pay
one-half of one per cent. Manufacturing companies are taxed
in the town where situated, precisely the same as an individual
resident in the State is taxed. Previous to 1852, the State taxed
the shares of non-resident stockholders.

In Vermont, shareholders out of the State pay one per cent,
tax ; in the case of railroads, if the corporation pays six per
cent. Non-resident holders of bank stock are assessed two per
cent, upon the same, to be deducted out of the dividends.

In Maine, a manufacturing corporation is taxed in the town
where it is situated, for its real estate, machinery, and all goods,
manufactured or unmanufactured. The shares, if of any value,
after the above property is deducted, are assessed to their
owner in the town where he resides. If the whole property of
a manufacturing company is made personal by its charter, then
all its property is assessed to the corporation, and the shares are
not taxable. Bank shares are taxed to the owners in their
respective towns. But stock held by non-residents is taxed in
the town where the bank is located, to secure the payment of
which, a lien is given upon the shares, and the payment of divi-
dends thereon is prohibited until the tax is paid.
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In New Hampshire, manufacturing corporations are taxed in
a manner similar to our mode. Railroad corporations pay one
per cent, to the State. The tax on the non-resident share-
holders is retained by the State, with one-fourth of the balance.
The remainder is distributed to the towns where the stock-
holders reside. Bank shares are taxed in the towns where the
owners reside ; those held by non-residents are taxed in the
town where the bank is located, and paid by the bank. Insur-
ance companies are subject to a similar law.

It thus appears that the principle of taxing non-resident
stockholders, has been generally adopted in the New England
States. A tax of one per cent, on railroad stock in Vermont
and New Hampshire is much higher than the average of taxa-
tion in either State, and if a case is needed to show that citizens
of “ each State (do not enjoy) all the privileges and immuni-
ties of citizens in the several States,” the tax on non-resident
stockholders in New Hampshire railroads might not be irrel-
evant as a citation.

The foregoing reference to the laws on taxation in other
States, is sufficient to show that the act of the last session is
not new in principle, nor of unusual severity; neither can its
enactment with any propriety be deemed evidence of an
unfriendly or illiberal spirit; and its continuance as a statute
would afford no just ground of complaint to the persons upon
whom it would operate.

But there are reasons which call for its repeal or modification.
The Constitution requires that we should “ impose and levy
proportional and reasonable assessments, rates and taxes upon
all the inhabitants of, and persons resident, and estates lying
within, the Commonwealth.” And an examination of the
subject leads to the conclusion that its operation upon non-
resident stockholders in some corporations, may relieve them
from an equal taxation with stockholders residing in this State.
On the other hand, there are corporations whose non-resident
stockholders, by reason of the inode adopted in the act for
determining the rate of taxation, might pay under some circum-
stances, a higher tax than that levied upon residents. It is,
perhaps impossible that an assessment of taxes precisely equal
can ever be made. The most that can be expected is one that
substantially carries out the requirements of the Constitution.
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And the Committee are of opinion that this law should be mod-
ified, or repealed, and that provision should be made to tax all
the property’within the State, subject to assessment by the Con-
stitution, in an equal, just and proportionate manner. In
making this change it may be advisable to levy the tax upon
corporate property upon the corporation itself, in cases where
that mode will not work injustice.

The legislature has confided to another committee the duty
of preparing a law upon this subject, and it may reasonably be
expected that that committee will devise some method of levying
a tax upon corporations, so as to reach all the property invested
therein, and at the same time provide for its collection in a
manner most convenient for the corporation and economical
for the State.

A law so framed, will accord with the intention of the last
legislature ; will tend to prevent the frauds that have been so
generally practiced under the system of taxing shares, and will
compel the holders of corporate property to bear their equal
portions of the government burdens.

The Committee, therefore, ask to be discharged from further
consideration of the subject, and that the question involved in
the petitions and message be referred to “ the Joint Special
Committee on the subject of taxing corporations.”

For the Committee,

TAPPAN WENTWORTH.




