
HOUSE... .No. 151.

House of Representatives Fel). 11, 1801.

Ordered
,

That the treasurer of the Commonwealth be directed
to communicate to the legislature, all the facts within his
knowledge, connected with the loan of the credit of the State
to the Eastern Railroad, the amount of scrip issued in behalf of
said road, the dates of the maturity of interest coupons thereof,
and of the principal of said scrip; what amount of interest
thereon has been paid and at what expense to the Common-
wealth, and whether said road has in compliance with section
three, chapter one hundred and ninety of the Acts of eighteen
hundred and thirty-seven, “ indemnified and saved the Com-
monwealth from all liability on account of said scrip.”

W. S. ROBINSON, Clerk.

dcimincnuucaltl) of iilassiuljusctts.
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State Treasurer’s Office, Boston, )

March sth, 1864.

Hon. A. H. Bullock, Speaker of the House of Representatives :

Dear Sir,—I have the honor to communicate herewith, in
reply to the call of the House, under date of the 11th ultimo,
such facts as are within my knowledge respecting the loan of
the credit of the State to the Eastern Railroad Company.
My apology for the lateness of this reply, is absence from my
office on account of sickness.

Very respectfully,

Your ob’t serv’t,

H. K. OLIVER, Treasurer.

tfommonroealtt) of iltassadjuoctts.
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State Tkbasureb’s Office, Boston, )

February 13th, 1864. |

Hon. A. H. Bullock, Speaker of the House of Representatives ;

Sir,—In reply to the directions of the House of Representa-
tives, that the Treasurer of the Commonwealth should commu-
nicate to the House, all facts within his knowledge, connected
with the loan of the credit of the State to the Eastern Railroad,
the amount of scrip issued in behalf of said road, and other
matters connected with said subject, I beg leave to state as
follows:

The legislature of 1837, in response to the petition of said
corporation for aid to enable it to complete its road, passed an
Act (chapter 190, Acts of 1837,) directing the Treasurer of
the Commonwealth to issue scrip in the name and in behalf of
the Commonwealth, for the sum of five hundred thousand
($500,000,) dollars, bearing interest at the rate of five per cent,
per annum, payable semi-annually, and the scrip redeemable at
the end of twenty years. Of this scrip, one hundred thousand
dollars worth was to be delivered to the treasurer of the
Eastern Railroad, when the company shall have received on
assessments legally made, and expended in the construction of
their road, the sum of three hundred thousand dollars.

On the completion of the road to the South River, in Salem
an equal amount ($100,000,) of scrip, was to be delivered by
the State treasurer to the treasurer of the road.

iHommonroealtl) of ittassacljusctts.

Contingent on the expenditure of two hundred thousand
($200,000,) dollars more on the road between Salem and
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Newburyport, one hundred thousand dollars worth of State
scrip in addition, was to be delivered as above, and a further
similar amount of scrip ($lOO,OOO worth,) was to be deliv-
ered on the expenditure of seven hundred thousand ($700,000,)
dollars upon the road, in addition to the amount of State scrip
delivered ; and the remaining amount of one hundred thousand
dollars ($100,000,) worth of scrip was to be delivered on the
completion of the road as far as the proposed depot in Newbury-
port. By chapter 193, Acts of 1888, an additional amount of
ninety thousand ($90,000,) dollars worth of scrip, was to be
issued on the expenditure of four hundred thousand ($400,000,)
dollars on the road between Boston and Salem.

I find by the books of the Department, that the scrip was
delivered as follows :

In 1837, $lOO,OOO 00
1888, 90,000 00
1838, 100,000 00
1889, 290,000 00
1840, 10,000 00

$590,000 00
Less repaid in May, pursuant to chap. 74, Acts

of 1839, 90,000 00

Balance, ...... $500,000 00

The bond following was executed by the Company, conveying
to the Commonwealth the entire road, and all the property of
the corporation, real, personal, and mixed, as collateral security
for the payment of its indebtedness for the loan of the credit
of the State.

Know all men by these presents, That the Eastern Railroad
Company, a corporation duly established by law, for and in considera-
tion of one dollar to the said corporation paid, by the Commonwealth of
Massachusetts, tiie receipt whereof is hereby acknowledged, and for and
in consideration of the terms and provisions of an act of said Common-
wealth hereinafter to be mentioned, does hereby give, grant, bargain,
sell, aliene, transfer and convey to said Commonwealth, the entire rail-
road of said corporation, as the same now is or hereafter shall be laid
out and located from Boston to Newburyport, and as the same now is
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or hereafter shall be laid out and located from said Newburyport to the
boundary line between the aforesaid Commonwealth and the State of
New Hampshire, together with all the right, title and interest of said
corporation in and to any and all real estate over which said railroad
now passes from Boston to Newburyport, and over which said railroad
now passes or hereafter shall pass from said Newburyport to the bound-
ary line aforesaid. And also the entire franchise and income of said
corporation, and all the lands, tenements and hereditaments of said
corporation, and all the property of said corporation, of any and every
description, whether real, personal or mixed, and all the privileges and
appurtenances to said railroad or to said corporation belonging or in any
wise appertaining, to have and to hold the premises and property herein
and hereby conveyed to the said Commonwealth, to the sole use and
behoof of said Commonwealth forever.

Provided, nevertheless, That if the said railroad company shall indem-
nify and save said Commonwealth harmless from all liability on account
of any and all scrip or certificates of debt, which shall hereafter be
issued by the treasurer of said Commonwealth to the treasurer of said
company, according to the provisions of an act of said Commonwealth,
entitled “An Act to aid the Construction of the Eastern Railroad,” and
approved on the eighteenth day of April, A. D. 1837, and shall pay all
interest thereon punctually as the same shall fall due, at the office of the
treasurer of said Commonwealth, until the principal sum or sums thereof
shall be paid by said company, and shall pay at the said office of the
treasurer of said Commonwealth the principal sum or sums for which
said scrip or certificates of debt are to be issued as aforesaid, one

year before the scrip or certificates of debt shall become redeemable by
said Commonwealth, then this deed, and also a certain bond or obligation
bearing even date herewith, and given by said corporation to said
Commonwealth, in the penal sum of ten hundred thousand dollars, shall
be null and void, and of no effect; but otherwise they shall remain in
full force, form and virtue.

In witness whereof the said corporation has caused its corporate seal
to be hereunto affixed, and this deed to be signed by George Peabody,
Esquire, the president of said corporation, and thereunto duly authorized
by a vote of the proprietors of said corporation, conferring on him
special authority for the purpose, the twenty-third day of August, A. D.
1837.

Executed and delivered in presence of us.
Witness by Geo. W. Pearson, Horace Murdock.
The Eastern Railroad Company by Geo. Peabody, their president

and agent, hereunto specially authorized.
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Commonwealth of Massachusetts.
Boston, 23d August, 1837.

Suffolk, ss. :

Then George Peabody, Esquire, president of the aforesaid Eastern
Railroad Company, personally appeared and acknowledged the fore-
going instrument by him signed in his said capacity of president, and
according to special authority vested in him by said corporation for the
purpose, to be his free and voluntary act and deed.

Before me, Ivors I. Austin, Justice of the Peace.

The Act creating this loan, provided (sec. 3, chap. 190,
1837,) that said Company, “ shall indemnify and save harmless
the Commonwealth from all liability on account of said scrip
or certificates, and shall pay the interest thereon punctually as
the same shall fall due, at the office of the Treasurer of the
Commonwealth, until the principal sum or sums thereof shall
be paid by said company.”

The above was all coupon scrip, and the coupons of #lOO,OOO,
became due on the Ist days of January and July, those of the
balance in April and October, the scrip itself being redeemable
in twenty years from the date of its issue. The coupons were
paid in currency,—currency and gold then being equivalent.

At the approach of the maturing in 1858, of the certificates,
the corporation petitioned for an extension of their time of
payment for twenty years, alleging the depressed condition of
its affairs. Their petition was granted, and by chapter 220,
Acts of 1857, the Treasurer of the Commonwealth was author-
ized and directed to issue scrip in certificates of debt, on behalf
of the Commonwealth, for the sum of five hundred thousand
dollars, with coupons attached of interest, at the rate of five
per cent, per annum, payable semi-annually, on the first days
of January and July, the principal redeemable as follows :

#75,000 00, on the Ist of July, 1865.
75.000 00, “ “ 1866.
75.000 00, “ “ 1867.
75.000 00, “ “ 1868.
75.000 00, “ “ 1869.
75.000 00, “ “ 1870.
50.000 00, “ “ 1871.

#500,000 00, total loan.
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The same Act made it the duty of the treasurer to sell the
scrip, provided it could be sold at par in such sums as he should
find necessary to redeem the scrip first issued, of which this
new issue was to be the equivalent substitute.

This new scrip was accordingly issued as follows;—

$lOO,OOO 00, July Ist, 1857.
100.000 00, July Ist, 1858.
300.000 00, April Ist, 1859.

The disposal of this scrip was as follows, viz.: $200,000 at
par to the treasurer of the Eastern Railroad ; $200,000, by the
State Treasurer, with approval of the Governor and Council, to
the Massachusetts School and other Funds, and $lOO,OOO to the
Western Railroad Sinking Fund, with the approval of the
treasurer of the Western Railroad as associate commissioner
of said Fund.

Like the former issue it was coupon scrip of five per cent,

interest, payable semi-annually on the first days of January and
July. By section 3, chapter 220, Acts of 1857, it was provided
that the “ Eastern Railroad shall semi-annually, on or before
the first days of June and December, pay to the Treasurer of
the Commonwealth, the sum of twelve thousand and five hun-
dred dollars, as interest on the amount paid by the Common-
wealth to redeem the said scrip, until the first day of July
eighteen hundred and sixty-five, and shall thereafter pay on
the first days of June and December, to the said treasurer,
such sum as shall be equal to the interest to become due on the
succeeding first days of July and January, or so much of said
scrip as shall remain unredeemed from time to time.” In
providing, as the road was bound to do in advance, the means
of meeting the interest, the treasurer of the road ordinarily
gave his check for the necessary amount of $12,500, and the
matured coupons were paid in currency, until the passage in
March, of chapter 82, Acts of 1862, wherein it was enacted that
“ the interest and principal of all scrip or bonds of the Com.
monwealth which have been or may hereafter be issued, shall,
when due, be paid in gold or silver coin.”

On the maturing of the coupons of the loan to this road next
following the passage of the above Act, (May 23, 1857,) 1
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deemed it my duty to request the corporation to comply with
what seemed to be the terms of the law, and of its own bond,
wherein the declaration is made that the road shall indemnify
and save harmless the Commonwealth from all liability on
account of said scrip.” The treasurer of the road had, as
usual remitted his check for $12,500, to meet the interest
maturing on Ist of July following. I thereupon addressed to
him the following letter :

State Treasurer’s Office,!
Boston, May 31, 1862. )

J. B. Parker. Esq., Treasurer Eastern Railroad, Boston.
Dear Sir:—l have received your check for $12,500, to meet semi-

annual interest due on Eastern Railroad Scrip ($500,000.)
By act of legislature of 1862, chapter 82, the interest and principal

of ail scrip of the Commonwealth are to be paid in gold or silver coin,
and this we must purchase at market rates, to enable us to comply with
the law.

By the terms of the bond given by your road to the Commonwealth
in 1837, the road agrees to “ save harmless the Commonwealth from all
liability on account of said scrip.” I therefore incline to the opinion
that the semi-annual payments of interest should be of such an amount
as will cover the additional cost of gold or silver, and request payment
accordingly.

Very truly yours,
H. K. Oliver, Treasurer.

To the request contained in this letter a negative verbal
reply was given, at this office, by the treasurer, and the sum
due was proilered by him in “Greenbacks.” These notes
having been made by Act of Congress a legal tender, I did not
feel at liberty to refuse them, though preferring first to take
the opinion of the attorney-general in the premises, I addressed
him the following letter:—

Commonwealth of Massachusetts.
Treasurer’s Office, Boston, June 4, 1862.

Hon. Dwight Foster, Attorney-General of the Commonwealth.
Dear Sir; —The State, in 1837, ’3B and ’39, issued scrip in aid of the

Eastern Railroad, renewing it in 1857, ’6B and ’59. By the terras of
the bond of indemnity given to the State in consideration of this aid, the
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road agrees to save the State harmless from all liabilities incurred by
such issue of scrip. On the Ist of July proximo the sum of $12,500
is to be paid from the State Treasury upon coupons maturing upon the
scrip at that date. The road, as legally bound, has paid into the treas-
ury, or rather has tendered this amount in a bank check. But, inasmuch
as by Act of the legislature of 1862, (chapter 82,) all interest due from
the State is to be paid in specie, I have deemed it my duty to require
the Eastern Railroad to provide me with the requisite specie, since if it
do not, I must go into the market and buy it, (and it is now worth 4 per
cent.,) thus incurring a “ liability ” in behalf of the road, from which the
State will not be “ saved harmless.” Is my action in the premises in
requiring the specie correct ?

Very respectfully yours,
H. K. Oliver, Treasurer.

To this the reply following was received:—

Boston, June 1, 1862.
Hon. H. K. Oliver:

Sir:—You are under no obligation to receive from the treasurer of
the Eastern Railroad Company either a check or bank bills. If, how-
ever, he should tender to you the United States Treasury Notes which
have been made a legal tender by Act of Congress, a different question
would arise ; in that case I think you are obliged to accept them,
although by our legislation you are directed to pay the creditors of the
Commonwealth in a better currency than the one now legalized.

This loss the Commonwealth must bear unless it contests the consti-
tutionality of the legal tender act, which at this time would be highly
inexpedient, although, in my opinion, the Supreme Court of the United
States will ultimately pronounce against its validity.
I recommend you to require gold, but if an actual tender of the United

States Notes aforesaid is made, to accept them and report the facts to
the next legislature.

Very respectfully,
Your obedient servant,

Dwight Foster.

Acting under this opinion, I requested the road, (I pursued
the same course with the Norwich and Worcester Railroad,) to
supply me with the amount of coin necessary to meet the
interest on the State Scrip loaned for their aid, as it should
mature. This was declined, and a tender made of “ Green-

-2
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backs,” which were accepted as per foregoing advice of the
attorney-general.

The payments of interest in gold on behalf of these roads,
have been as follows, and at the cost appended: —

July 1, 1862. Amount. Cost of Gold.
Eastern Railroad, . . $12,500 7 per cent, $875 00
Norwich and Worcester, 12,000 “ “ 840 00

51,715 00
January, 1863.

Eastern Railroad, . . $12,500 33 “ $4,135 00
Norwich and Worcester, 12,000 “ “ 3,969 60

8,104 60
July 1, 1863.

Eastern Railroad, . . $12,500 44 “ $5,500 00
Norwich and Worcester, 12,000 “ “ 5,280 00

10,780 00
January 1, 1864.

Eastern Railroad, . . $12,500 “ $6,437 50
Norwich and Worcester, 12,000 “ “ 6,180 00

12,617 50

Total cost to State to Jan’y 1, 1864, inclusive, . . . $33,217 10

Office Eastern Railroad Company, >

Boston, Jan. 24th, 1863. )

At a meeting of the directors of the Eastern Railroad Company,
holden on the 23d instant, it was voted, “ That the treasurer be author-
ized to pay to the Commonwealth the amount due from us under the
act of April 18th, 1837, and the several acts in addition thereto, as soon

as it will suit the convenience of the Commonwealth.”
A true copy of record :

John B. Parker, Clerk.

Henry K. Oliver, Esq., Treasurer and Receiver-General of the
Commonwealth of Massachusetts.

Sir:—Above I send you a copy of the vote passed by the directors of
the Eastern Railroad Company, authorizing the payment of the loan to
this company.

Under the authority given, we shall be glad to pay the amount due to

the Commonwealth any time within sixty days, on receiving three days’
notice from you.

Respectfully yours,
John B. Parker, Treasurer.
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To the above, I made reply as follows;

Commonwealth of Massachusetts.

Treasurer’s Office, >

Boston, January 24, 1863. j
John B. Parker, Esq., Clerk of the Eastern Railroad Company.

Sir .’—Acknowledging the receipt of your favor of this date, convey-
ing a copy of the vote of the directors of your road upon the payment
of its dues to the Commonwealth, I beg leave to reply, that the subject
is not under the control of this department, and to refer you to the
legislature of the State.

Very respectfully yours,
Henry K. Oliver, Treasurer of Massachusetts.

Since the foregoing, no point of importance in the case has
occurred, and the roads continue to supply the means of meet-
ing claims for interest in United States legal tender notes.

All which is respectfully submitted by

H. K. OLIVER, Treasurer.




