
HOUSE.... No. 103.

Executive Department Boston, }

February 13, 1867. j

In compliance with the request of the House of Representa-
tives, I have the honor to communicate from the files of this
department copies of the opinions of the Attorney-General and
of the Justices of the Supreme Judicial Court relative to the
powers and duties of the Auditor of Accounts.

ALEX. 11. BULLOCK.

(Sommouiumltl) of JHassacljusclls.

To the House of Representatives
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Attorney-General’s Office, )

Boston, October 26, 1866. \

lion. C. P. Dana.

Sir,—The question which in behalf of the Governor and
Council you submit to me in your note of the sth instant,
respecting the duties and powers of the Governor and Council
and the Auditor, in regard to accounts, Ac., against the Com-
monwealth, is not unattended with difficulties.

I have examined'with some care the provisions of the Consti-
tution and of the statutes in this behalf, and have arrived at a
conclusion, which I will state.

The Constitution provides (Executive Power, chapter 2,
section 1, clause 11,) as follows :

“ No moneys shall be issued
out of the treasury of this Commonwealth (except such sums
as may bo appropriated for the redemption of bills of credit or
treasurer’s notes, or for the payment of interest arising thereon,)
but by warrant under the hand of the Governor for the time
being, with the advice and consent of the Council, for the
necessary defence and support of the Commonwealth, and for
the protection and preservation of the inhabitants, agreeably to
the acts and resolves of the general court.'’

General Statutes, chapter 15, section 30, is, so far as is material,
as follows :

“ No money shall be paid from the treasury but
upon the warrant of the Governor, drawn in accordance with
an appropriation in some act or resolve passed within the same
political year, except, &c No warrant shall be
drawn for the payment of any account or demand, except, Ac.,

unless the sum is certified by the Auditor.”
It would seem to bo very clear, upon examination of both

these provisions, that the Governor and Council, in addition to

€ommomucaltl) of ittassadjusetts.



81867.] HOUSE—No. 103

the executive duty required of them, are obliged also first to
exercise judicial functions.

The Governor, with the advice of the Council, is to issue the
warrant for the payment of money from the treasury, which is
a duty merely executive; and he and the Council must also
and first decide that such payment is called for by some Act or
Resolve of the General Court, and is in accordance with an
appropriation in some such Act or Resolve. This is a decision
in its nature judicial. In order to make it, the Governor and
Council must examjne the claim or account which is presented,
and must, by an examination of the laws and resolves, ascer-
tain that the expenditure is authorized, and that an appropria-
tion for its payment has been made. It would seem to be
unquestionable, from an examination of these provisions only
which I have cited, that it was left solely for the Governor and
Council to decide whether an expenditure was authorized by
law or not, and whether, therefore, it should or not be paid
from the treasury.

(I do not propose to consider whether the Supreme Judicial
Court, under any of the large powers vested in that tribunal,
would have authority by any kind of process to reverse the
action of the Governor and Council.)

The Constitution confers no superintendence over the treasury
upon any persons except the Governor and Council.

The question is, whether the superintending power still
remains with the Governor and Council, or whether any statute
has to any extent conferred it upon any other officer ?

General Statutes, chapter 15, section 3, provides: “He (the
Auditor) shall examine and scrutinize, and may deduct over-
charges in, all accounts and demands against the State, includ-
ing those for services or objects for which definite appropria-
tions are made, and for which appropriations are made not
exceeding a certain sum,” except, Ac “He shall
make and record in a book kept for that purpose a certificate
specifying the amount due on each demand, the law author-
izing its payment, and the head of expenditure to which it is
to be charged, and shall transmit the certificate to the Gov-
ernor, who may draw his warrant therefor.”

It is by virtue of this provision, if at all, that the powers of
the Governor and Council in this behalf arc abridged, and their
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duties changed. In my judgment, it neither abridges nor
changes their duties.

It is still the duty of the Governor to draw his warrant when
there is a law authorizing an expenditure and an appropriation
made to cover it; it is still the duty of the Governor and
Council to judge whether there is any appropriation for the
payment or any law authorizing the incurring of any such
account as is presented. In my judgment, it is still within the
power of the Governor and Council, if in their opinion there is
a law authorizing an expenditure and an appropriation made to
meet it, if the claim is certified to be correct in form and
amount by the Auditor, to draw a warrant for its payment, even
though the Auditor cannot find and does not certify that there
is any such law or appropriation.

This seems to me quite manifest.
The statute last referred to confers upon the Auditor powers

merely ministerial. He is required to scrutinize accounts and
deduct overcharges. In order to satisfy himself of their correct-
ness, he is authorized to require affidavits. This is the subject
of other statute provisions. No statute confers upon him the
power or imposes on him the duty of judging whether an
expenditure is authorized.

The statute does, however, provide that in his certificate he
shall specify the law authorizing the payment of the particular
claim. This is merely directory, and the certificate (except
that the account is correct,) is to be made for the benefit of and
to assist the Governor and Council.

Suppose the Auditor’s certificate should state that the claim
was authorized by a certain statute, would the Governor and
Council be obliged to issue a warrant for its payment, if, on
examination of the statute, they were of opinion that it did not
authorize it ?

Suppose in his certificate he should state that he could find
no statute which authorized such an expenditure, nor any
appropriation to meet it, is there room for doubt that if the
Governor and Council find such a law and appropriation, the
warrant should issue ?

Suppose the Auditor to certify that the payment is to be
charged to a certain head of expenditure, may not the Gov-
ernor and Council decide that it should be otherwise charged ?
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There would seem to be no doubt upon any of these ques-
tions. It seems necessarily to follow that if the Auditor certifies
positively that there is no law authorizing an expenditure, yet
the warrant for its payment should issue, if the Governor and
Council upon investigation are satisfied that there is such a
law. So a warrant should unquestionably issue, although the
certificate of the Auditor should contain no specification of the
law authorizing the payment, if the Governor and Council find
such a law exists.

In line, the Governor and Council are constituted, to this
extent, comptrollers of the treasury. They must judge and
decide whether a payment is authorized by law, and is in
accordance with an appropriation.

The Auditor is to scrutinize the accounts and deduct over-
charges. This is his only power.

If he is satisfied that an account is correct in its items and
amount, and that there are no overcharges, he should so certify ;

if he finds no law authorizing its payment, he may so certify :

but I think that he has no right to withhold his certificate of
the correctness of an account in amount and form because he
is unable to certify under what law it is authorized, or that it
is authorized by any law. The duty of ascertaining this is
upon the Governor and Council, and the Auditor’s certificate
upon these points is merely intended to save the Governor and
Council the trouble of an investigation in any instance.

It seems to me therefore quite unquestionable that it is the
duty of the Auditor, if he finds a claim to be correct in detail
and in amount, but is in doubt whether under any or under
what law the claim is authorized, he should state in his certi-
ficate his inability to find such law, and leave it to the Gov-
ernor and Council to decide ; and that he ought not under such
circumstances to refuse to certify to the correctness of the
claim, and thus prevent the question whether any law author-
izes its payment from being passed upon by the only tribunal
upon which the power of so judging is conferred by the Consti-
tution.

Yours, Ac.,

CHESTER I. REED,
Attorney - General.
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Council Chamber, Boston, )

December 18, 1866. |

It is Ordered, Tliat the opinion of the Justices of the Supreme
Judicial Court be requested upon the following question.

In case the Governor and Council differ in opinion from the
Auditor of Accounts upon the question whether the payment
of an account or demand against the Commonwealth, which is
correct in items and amount, for articles actually furnished or
services actually rendered to the Commonwealth, is authorized
by any Act or Resolve of the general court, and whether the
terms of any Act of appropriation are applicable to such
account or demand, does the power of finally judging upon
and deciding such question rest with the Governor and Council
or with the Auditor of Accounts under the Constitution, Part
Second, chapter 2, section 1.,Article XL, and General Statutes,
chapter 15, sections 8 and 30, and any other provisions of the
Constitution or statutes bearing on the subject.

Order adopted December 18, 1866.

OLIVER WARNER, Secretary.

Secretary’s Department, Boston, \
December 19, 1860, j

A true copy.

Oliver Warner,
Secretary of the Commonwealth.

€ommcmiDcaltl) of JHasenctyitsctte.
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To His Excellency Ike Governor and Ike Honorable Council of
the Commonwealth of Massachusetts.

The undersigned, Justices of the Supreme Judicial Court,
have taken into consideration the inquiry submitted to them
by an Order of the Governor and Council, bearing date Decem-
ber 18, 1866, and transmitted on the 9th day of January,
current, hereto annexed ; and beg leave to submit the follow-
ing reply thereto.

By the Constitution of Massachusetts, Part Second, chapter
2, section 1., Article XL, no money can be drawn from the
treasury of the Commonwealth by the warrant of the Governor,
with the advice and consent of the Council, except it be
“ agreeably to the Acts and Resolves of the general court.”
By General Statutes, chapter 15, section 3, the legislature have
provided that “ all accounts and demands against the State
shall be examined and scrutinized by the Auditor of Accounts,
who is required to make a certificate specifying the amount
due on such demand, the law authorizing its payment and the
head of expenditures to which it is to be charged ; which
certificate he is required to transmit to the Governorand by
section 30 of the same chapter, it is further provided, that no
warrant shall be drawn for the payment of any account or
demand, unless the same is certified by the Auditor. Under
the provisions of law, it is the opinion of the undersigned that
no account or demand which is required to be examined and
scrutinized by the Auditor, can properly come before the
Governor and Council, for the purpose of payment by a
warrant under the hand of the Governor, unless the same bo
certified by the Auditor, according to the requirements of the
statutes.

But inasmuch as it is competent for the legislature at any
time to modify or repeal the provisions of law prescribing and
defining the duties of the Auditor, or to order the appropriation
and payment of money without any examination or scrutiny
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or any certificate by him, in order to ascertain whether such
scrutiny, examination and certificate are prerequisite to the
exercise of the authority by the Governor, with the advice and
consent of the Council, to draw a warrant on the treasurer, it
is necessary to look into the Act or Resolve by or under which
any appropriation is made. Whenever it appears that by such
Act or Resolve they have either referred a claim or demand to
any other officer or board to be examined and audited, or have
indicated an intention that money appropriated shall be paid
upon the warrant of the Governor, with the advice and consent
of the Council, without previous examination by the Auditor
or any certificate by him, then the Act or Resolve so framed
will operate to modify the provisions of the General Statutes,
above cited, and will authorize the Governor to draw his
warrant, with the advice and consent of the Council, without
any previous action by or certificate from the Auditor.

GEO. TYLER BIGELOW
EBENEZER R. HOAR.
REUBEN A. CHAPMAN.
HORACE GRAY, Jr.
DWIGHT FOSTER.
JOHN WELLS.

Court House, Boston, January 29,18G7.


