
HOUSE.... No. 149.

House op Representatives, February 28, 1867.

The Committee on Federal Relations, to whom was referred
the Communication of His Excellency the Governor, trans-
mitting a copy of a Resolution of Congress, proposing to the
legislatures of the several States a Fourteenth Article to the
Constitution of the United States, together with sundry
Memorials upon the same subject, submit the following

A change in the fundamental law of a great nation is, under
ordinary circumstances, a grave matter. When such a change
touches first principles, the question claims the most thought-
ful consideration. It is not enough for a Massachusetts legis-
lature that other States have ratified a proposed amendment.
Massachusetts can afford to stand alone upon her convictions,
bnt she cannot afford to “ follow the multitude to do evil.” A
proper deference to the traditions and character of our people
requires that an amendment like that before us should be
treated as an original proposition.

It would be easy to dispose of this subject by’acquiescing in,
without careful investigation, and following, the action of a
large majority of the loyal States. But, surely, it need not bo
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argued that the duty of wise legislators and good citizens is to
inquire patiently and critically into the interpretations of
which the amendment is susceptible, before giving our sanction
to its becoming a part of our organic law. It will not do to
assume that the tribunals which are finally to pass upon these
provisions will view them through our eyes. The recent
action of the supreme court of the United States, suggests the
propriety of inquiring what constructions are possible.

Two questions present themselves at the outset:—
First. Does it give any additional guarantees to human

rights ?

Second. Does the proposed amendment impair or endanger
any rights now recognized by the Constitution ?

The first section of the Article of Amendment is as follows:

“Sect. 1. All persons bom or naturalized in the United States, and
subject to the jurisdiction thereof, are citizens of the United States and
of the state wherein they reside. No state shall make or enforce any
law which shall abridge the privileges or immunities of citizens of the
United States; nor shall any state deprive any person of life, liberty
or property, without due process of law, nor deny to any person
within its jurisdiction the equal protection of the laws.”

It is difficult to see how these provisions differ from those
now existing in the Constitution. The preamble to the Consti-
tution grandly and solemnly declares:—

“We, the people of the United States, in order to form a more per-
fect union, establish justice, insure domestic tranquillity, provide for the
common defence, promote the general welfare, and secure the blessings
of liberty to ourselves and our posterity, do ordain and establish this
Constitution for the United States of America.”

Many of our ablest jurists agree with the opinion of the
late Attorney-General Bates, that all native-born inhabi-
tants and naturalized aliens, without distinction of color or sex,
arc citizens of the United States.

The Constitution (Article IV., section 2,) declares,—
“The citizens of each state shall be entitled to all privileges and

immunities of citizens in the several states.”
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“ Sect. 4. The United States shall guarantee to every state in this

Union a republican form of government.”

Amendments: —

“ Article I. Congress shall make no law respecting an establish-
ment of religion, or prohibiting the free exercise thereof; or abridging
the freedom ofspeech, or of the press ; or the right of the people peace-
ably to assemble, and to petition the government for a redress of griev-
ances.

“ Article 11. A well regulated militia being necessary to the secu-
rity of a free state, the right of the people to keep and bear arms, shall
not be infringed.

“Article V. No person shall be * * * deprived of life, liberty
or property without due process of law.

“ Article VI. In all criminal prosecutions, the accused shall enjoy
the right to a speedy and public trial, by an impartial jury of the state
and district wherein the crime shall have been committed, which district
shall have been previously ascertained by law, and to be informed of the
nature and cause of the accusation; to be confronted with the witnesses
against him ; to have compulsory process for obtaining witnesses in his
favor; and to have the assistance of counsel for his defence.

“Article VII. In suits at common law, when the value in contro-
versy exceeds twenty dollars, the right of trial by jury shall be
preserved.”

Nearly every one of the amendments to the Constitution
grew out of a jealousy for the rights of the people, and is in
the direction, more or less direct, of a guarantee of human
rights.

It seems difficult to conceive how the provisions above quoted,
taken in connection with the whole tenor of the instrument,
could have been put into clearer language ; and, upon any fair
rule of interpretation, these provisions cover the whole ground
of section first of the proposed amendment.

To examine the first section critically, “ All persons, Ac., are
citizens of the United States and of the state wherein they
reside.” This definition of citizenship of the United States, as
we have said, is practically settled quite as authoritatively as an
amendment could do ; indeed, probably more conclusively ; for
there is reason to fear that, if this question should come before
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the present supreme court as a new question under this amend-
ment, there would be danger of an adverse decision.

The definition of citizenship “of the state wherein they
reside ” is of no effect, as none of the provisions of the amend-
ment profess to apply to persons as citizens of a Slate. Further,
we are not aware that there has been any decision, or that there
is any agreement among legal authorities as to what constitutes
citizenship of a State, apart from citizenship of the United States.

The remainder of the first section, possibly excepting the
last clause, is covered in terms by the provisions of the Consti-
tution as it now stands, illustrated, as these express provisions
are, by the whole tenor and spirit of the amendments. The last
clause, no State shall “ deny to any person within its jurisdic-
tion the equal protection of its laws,” though not found in these
precise words in the Constitution, is inevitably inferable from
its whole scope and true interpretation. The denial by any
State to any person within its jurisdiction, of the equal protec-
tion of the laws, would be a flagrant perversion of the guaran-
tees of personal rights which we have quoted. If it should be
said that such denial has existed heretofore in spite of these
guarantees, we answer that such denial would be equally
possible and probable hereafter, in spite of an indefinite reiter-
ation of these guarantees by new amendments.

We are brought to the conclusion, therefore, that this first
section is, at best, mere surplusage ; and that it is mischievous,
inasmuch as it is an admission, either that the same guarantees
do not exist in the present Constitution, or that if they are
there, they have been disregarded, and by long usage or
acquiescence, this disregard has hardened into constitutional
right; and no security can be given that similar guarantees
will not be disregarded hereafter.

Section 2 is as follows:
“ Section 2. Representatives shall be apportioned among the several

States according to theirrespective numbers, counting the whole number
of persons in each state, excluding Indians not taxed. But when the
right to vote at any election for the choice of electors for President and
Vice-President of the United States, Representatives in Congress, the
executive and judicial officers of a state, or the members of the legis-
lature thereof, is denied to any of the male inhabitants of such state,
being twenty-one years of age and citizens of the United States, or in
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any way abridged, except for participation in rebellion or other crime,
the basis of representation therein shall be reduced in the proportion
which the number of such male citizens shall bear to the whole number
of male citizens twenty-one years of age in such state.”

The basis of apportionment and representation, as provided in
this section, is the same as provided in the present Constitution,
with the exception of what is known as the “ three-fifths ”

representation.
The qualification for electors for members of Congress is fixed

in the following "clause of section 2, article 1: “The electors
in each state shall have the qualifications requisite for electors
of the most numerous branch of the state legislature.” This
recognition of the right of the States to prescribe the qualifi-
cations of electors for members of Congress, has come, unfor-
tunately, to be construed as a prohibition of the power of Con-
gress to control this matter. There is nothing in the language
of this clause, or elsewhere in the Constitution, which prevents
Congress from exercising this control. Indeed, it is a self-
evident proposition, that a representative government which has
not the power to prescribe its own constituency, is no govern-
ment at all. A concession which allows every State to adopt a
different rule of qualification makes possible the widest variety
of constituencies, from a pure democracy to the narrowest
oligarchy, and the result has been just what was to be expected
from the theory. Some of the States have excluded an actual
majority of their citizens from the suffrage ; and yet, up to the
commencement of the war, of which this fatal concession was
the most potent cause, these same States, with all the most
odious characteristics of oligarchies in their constitutions, and
the most outrageous oppressions of the proscribed classes in
practice, have held the position of States in a union formed to
secure the blessings of liberty, and with republican forms of
government!

The permission to the States to prescribe the qualifications
of voters would have been harmless had the baneful element of
slavery been early eliminated, as the fathers expected, from our
institutions. It would have been entirely competent for Con-
gress, when it was found that this concession was being abused,
to have declared that any State whose constitution allowed this
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disfranchisement of its citizens had not a constitution “ republi-
can in form,” and could not be represented in Congress without
changes in its organic law and its practice, corresponding to the
letter and spirit of the Federal Constitution. Most unfortu-
nately, slavery dictated the interpretations of the Constitution,
and so indoctrinated public opinion with its pestilent perver-
sions of State rights, as to secure this control over this vital
subject; and this control, reinforced by the natural jealousy of
the States over what are called their reserved rights, has been
allowed to harden into a usage which has come to have the
force of organic law.

And now this pernicious construction is not only recognized
as a fact by this second section, but it is proposed to incor-
porate it as a rightful power in the organic law, and under cir-
cumstances which give to the act characteristics of peculiar
danger to the country, heightened by the blackest baseness and
ingratitude to the country’s loyal defenders.

If ever a government was justified in stepping to the
extremes! verge of the power of the conqueror over the con-
quered, this government has that right in dealing with the
authors of the late rebellion. Waiving’ all question of its
right of control over the qualification of voters in the loyal
States, surely it needs no argument to prove that this right is
absolute as to the rebel communities. Conquered rebels have
forfeited every right; not one has the right to live,if his living
would endanger the public safety; still less has he the right to
property, with the same reservation ; almost infinitely less has
he the right to political power, when that power is the most
potential element of danger. The madness of slavery and the
providence of God has given to our government the golden
opportunity to eliminate this oligarchial feature from our insti-
tutions, and to make this a union of homogeneous States ; this
second section relinquishes this great power, rehabilitates the
Southern oligarchy, and gives new life to this fruitful source of
all our woes.

“ When the right to vote, Ac. Ac., is denied to any of the
male inhabitants, Ac. Ac., the basis of representation therein shall
be reduced in the proportion which the number of such male
citizens shall bear to the whole number of male citizens twenty-
one years of age in such state.” The best defence which the
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friends of this provision can make is this ; that it does not
admit the right to disfranchise, but only, if this is done, it
imposes a penalty. It is hardly worth while to discuss the
difference between these two propositions. It is enough that
disfranchisement, to any extent which the controlling majority
choose, is possible—more, is recognized as probable and admis-
sible under this amendment. The only considerations which
would approach to a justification of this concession are these:
that the penalty is in some degree adequate to the offence and
that it will prevent the disfranchisement.

First. Is it an adequate penalty ? What is the crime which
this amendment leaves it in the power of the leaders of the
oligarchy to commit ? It is no less than the political disfran-
chisement of that portion of Southern society whose enfran-
chisement would endanger their own supremacy. They can
exclude on account of property, race, birth-place or color. But
admitting that they would not disfranchise the classes of poor
whites whom they have always controlled, their whole history
proves and all recent events show that this purpose has only
been intensified by the war and by emancipation ; they would
exclude—it is enough for our argument that under this amend-
ment they could exclude—all Northern men and all colored men.
Confining, however, the argument to the one class about whose
disfranchisement there is no dispute, they would be left free to
exclude from voting every colored citizen. The natural pro-
tectors of four millions of American citizens are thus proscribed,
and all the rights of the whole four millions are intrusted to
their former masters and owners ; for under a representative
government, when political rights are denied to large classes,
to talk of their civil rights is mockery. Such disfranchisement
is the gravest of political crimes. When practised in States
where the disfranchised class is insignificant in numbers, it is
anti-republican ; but when applied to a class composing a consid-
erable proportion of the population, and, in one or more States, to
a majority, it is not only anti-republican, but it is dangerous.
It needed only the events of the last six years—the ripe fruit of
the irrepressible conflict which had its germ in the compromises
of the Constitution, to open all eyes to the truth long before
accepted by thoughtful men, that such inconsistencies and antag-
onisms, under a system whose fundamental idea is that “ all
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governments derive their just powers from the consent of the
governed,” must work out internal dissentions, sectional
animosities and civil war.

The crime then is this—the denial of the rights of citizenship
to millions for accidents which they cannot control, involving
miseries to the proscribed classes less endurable, if possible, than
those of chattel-slavery, the subversion of the most vital prin-
ciples ofrepublican government, the basest ingratitude towards
the only loyal friends of the government in the South, and the
scorn of the civilized world. What is the penalty ? The loss of
a few representatives in Congress ! Is it adequate to the crime ?

Suppose Congress should provide for the admission of Utah
as a State, with a condition, that if the laws of the State allowed
polygamy, “ the basis ofrepresentation therein shall be reduced
in the proportion which the number ” of the children of polyg-
amous marriages shall bear to the whole number of children
in said State ; would not the whole religious sense of the
country be shocked at this recognition of the beastly practice,
and denounce the puerile inadequacy of the penalty ?

2d. Will the penalty prevent the crime ?

When the Constitution was adopted, our liberty-loving
fathers, lacking the wisdom and the courage to kill the mon-
ster, slavery, hoped to scotch it by resorting to the same
expedient which is now proposed, by reducing the basis of
representation in partial proportion to the number of slaves.
Two-fifths of the slaves were deducted from the basis. This
was one of the “ penalties ” with which the Northern conscience
was quieted. Another was, the prohibition of the slave-trade
after the year eighteen hundred and eight. The hope was,
that under these limitations and under the benign influences
of Christian civilization, slavery would gradually die out. How
vain was that hope, let the census tables and history answer.

Equally vain is the hope that the Southern oligarchy, to
escape the “ penalty ” of a reduction of their representation
will enfranchise colored men. For seventy-five years they
acquiesced in the loss of representation for two-fifths of their
slaves, rather than emancipate them. Have we any right to
assume that this same oligarchy will enfranchise their blacks;
in other words, that they will do the thing of all conceivable
things the most revolting to the Southern mind—place this



91867.] HOUSE—No. 149.

oppressed, despised race, upon the plane of absolute political
equality with themselves, for the privilege (?) of allowing these
serfs to elect one-quarter, one-third, one-half of their represen-
tatives ? They know the people they have oppressed too well
to entertain the delusion, that their victims will vote under
their dictation. They know that the- instinct of the black
leaps to this conclusion—my master’s enemy must be my friend.
They did not dare to trust the black man with the bayonet;
will they now trust him with the ballot ? Will South Carolina
prefer to be represented in Congress by three representatives
of white men, or by six representatives—three elected by white
voters, and three by black voters ?

This section, then, confessedly permits the disfranchisement
of colored citizens, and obviously attaches no penalty adequate
to the punishment or the prevention of the crime.

As a measure of reconstruction, ought it to be ratified ?

The answer to this question may be supposed to depend upon
another question—was the amendment proposed to the country
as a finality ? In other words, was the faith of Congress and
of the States which ratified it, pledged to the rebel States, that
any one of those States, upon ratifying the amendment, could
claim as of right, admission through their representatives into
Congress ?

While the amendment was before Congress, a proposition
was introduced into the House, declaring that upon the ratifi-
cation of the amendment by any unrepresented State, such
State should at once be entitled to representation in Congress.
This proposition was ignominiously repudiated. Congress
having refused to hold out any such pledge, and none being
contained in the amendment, there is not the slightest founda-
tion for the claim that any such pledge was given or intended.

Again, no such inference can be drawn from the elections of
last fall. In the single State of New York, the Republican
party put this pledge into its platform, and the State was barely
carried by a majority which the change of a single vote in each
school district would have overbalanced. In all of the other
States the pledge was repudiated or the question was left open.
Undeniably, the campaign was fought on this simple issue:
Shall these rebels be intrusted with political power? The
people believed that the party which had conquered the rcbel-

-2



[Feb.10 CONSTITUTIONAL AMENDMENT.

lion in arms could alone be safely intrusted with the conflict
with the rebellion in the equally perilous field of diplomacy
and politics. Had it been declared that these rebel States
were to be restored to all their old rights without additional
guarantees, and that rebels, who fought to destroy this govern
ment, were at once to b'e restored to the same rights with the
loyal men who made such sacrifices to preserve the government,
the people would have said :

“ After all, there is no difference
worth contending for between that policy and ‘My policy; ’ ”

and the Republican party would have been justly consigned to
the receptacle of things lost upon earth. No such issue was
presented, and no such inference can be drawn from the popular
verdict of last fall.

Still further. Even if such a pledge had been given, it could
only bind the party giving it, upon its acceptance by the other
party. Not only has there been no such acceptance, but every
one of the ten rebel States has rejected the amendment. The
contract, if any was ever made, is clearly void for lack of ac-
ceptance by the party of the second part.

Again. In the contest now going on in Congress, no scheme
of reconstruction recognizes this amendment as a finally, and
that its acceptance by any rebel State entitles such State to
representation. The Military Reconstruction Bill which Con-
gress has just passed, together with other almost equally
important restrictions, provides that any one of the late
so-called Confederate States shall be entitled to representation
in Congress, not when it has “ assented to ” this amendment
alone, but when it shall have “ conformed its constitution and
laws thereto in all respects ; and when it shall have provided
by its constitution that the elective franchise shall be enjoyed
equally and impartially by all male citizens of the United States,
twenty-one years old and upward, without regard to race, color
or previous condition of servitude, except such as may be dis-
franchised for participating in the late rebellion ; and when
said constitution shall have been submitted to the voters of
said State, as thus defined, for ratification or rejection; and
when the constitution, ifratified by the popular vote, shall have
been submitted to Congress for examination and approval.”

These material provisions show how the tide has risen since
last June, and they prove that even “ conservative ” Republi-
cans do not regard this amendment as a finality.
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If it is not a finality, of what value is it as even a part of
the basis of reconstruction ? No rebel State has ratified it;
there is no indication that one of them will ratify it. The
purpose of Congress is perfectly clear not to admit any such
State solely on the ground of its ratification without additional
guarantees; and if Congress has the right to require, as con-
ditions of admission, additional guarantees outside of the
requirements of the amendment ,

then it is certainly competent
for Congress to require all the guarantees contained in the
amendment, just as well if the amendment be not ratified as if
it be.

Behind all this looms the imminent danger that if the amend-
ment should receive the forms of ratification, and the South
should conclude to accept it as the best terms they could get,
trusting to their traditional skill in putting their own con-
structions upon it, the supreme court might declare all the
Acts of Congress containing the additional guarantees null and
void; and the amendment, stripped of all its statutory guaran-
tees, would stand with its power to disfranchise colored citi-
zens, and this baleful oligarchy, with its new inspiration of
hate, becomes intrenched in our fundamental law. It is a
finality so far as our action goes.

But whether this amendment was presented by Congress as a
finality, or regarded as such by the States which have ratified
it, is, after all, immaterial. Its ratification by Massachusetts
makes it a finality so far as her action is concerned. That
action is final, and places the whole matter beyond our control.
Thenceforth it is remitted to the discretion of the rebel States
themselves. There will then be two alternatives before them.
First, they may conclude not to ratify the amendment, trusting,
as they may with entire confidence, to the supreme court to
decide that it is null and void on two grounds: either, that it
requires the ratification of three-quarters of all the States
including the rebel States, or that Congress, not representing
all the States, could not constitutionally propose an amend-
ment ; or, secondly, they may conclude to ratify it, relying
upon their own skill in evading the disabilities imposed by
the third section, or in inducing Congress to remove them. If
they refuse to ratify, our ratification is simply inoperative.
If they ratify, we have placed it in their power to dis-
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franchise all colored citizens, to perpetuate the present reign
of terror throughout the South, to banish Northern capital and
industry from the soil we have fertilized with our best blood,
and to put our only and best friends under the heels of our
and their worst enemies.

There is another feature of this second section which seems
to have attracted little public attention, but which should
receive the gravest consideration of the legislature. “ When
the right to vote, etc., &c., is denied to any of the male inhabi-
tants of such state, being twenty-one years of age and citizens
of the United States, or in any way abridged ,

the basis of repre-
sentation therein shall be reduced in the proportion which the
number of such male citizens shall bear to the whole number
of male citizens twenty-one years of age in such state.” The
meaning of this is entirely clear. If in any State the right to
vote is denied to colored men, being male inhabitants twenty-
one years old and citizens, then the representation of said State
shall be accordingly reduced. If this right is denied to all
otherwise qualified, as aforesaid, who had served in the army
of the United States against the confederate government, then
the representation should be accordingly reduced. If the right
to vote should be abridged by affixing a property qualification
say of ten, twenty, fifty thousand dollars, then the representa-
tion should be accordingly reduced. If the right to vote
should bo abridged by declaring that no person should vote
who could not read French or Greek or Sanscrit, then the rep-
resentation should be accordingly reduced. Illustrations of
this kind might be increased indefinitely, and no one will deny
that these “ denials ” or “ abridgments,” come or may be
brought within the scope of the “ penalty.” If one is legiti-
mate, all are.

Now, by the Constitution of Massachusetts, the right to vote
is denied to certain portions of her inhabitants, being twenty-
one years old and citizens of the United States. Article XX.
of Amendments to the State Constitution declares,—“ No per-
son shall have the right to vote or be eligible to office under the
constitution of this Commonwealth who shall not be able to
read the constitution in the English language, and to write his
name ; provided , Ac., Ac.” Undeniably this amendment, in
express terms, denies “ the right to vote ” to certain persons
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■who are “ inhabitants, twenty-one years of age and citizens,”
by birth or naturalization, “of the United States.” It is not
possible for the most delicate hair-splitting to take this pro-
vision out of the category of a denial or abridgment of the
right to vote. It follows, then, if this amendment becomes a
part of the Constitution of the United States, that our “ basis
of representation ” will be proportionally reduced.

Again, Article 111. of our State Constitution declares: “ Every
male citizen of twenty-one years of age and upwards, (except-
ing paupers and persons under guardianship,) who shall have
resided within the Commonwealth one year, and within the
town or district in which he may claim the right to vote six
calendar months next preceding any election of governor,
lieutenant-governor, senators or representatives, and who shall
have paid, Ac., any state or county tax which shall, within two
years next preceding such election, have been assessed upon
him, Ac., Ac., shall have a right to vote in such elections, Ac.,
and no other person shall be entitled to vote in such elections.'”

Now, it needs no argument upon, or amplification of, this
language to show that this article does “ deny the right to vote ”

to certain classes. These classes are
Ist. Paupers;
2d. Persons under guardianship ;

3d. Persons who have not resided in the State one year, and
in the town or district six months ;

4th. Persons who have not paid a State or county tax in the
State within two years.

In regard to every one of these classes, the meaning is
explicit. Such persons shall not be entitled to vote. It will
not be argued for a moment that every person in every one of
these classes may not be “ a male inhabitant of the state,
twenty-one years of age, and a citizen of the United States,”
and may be embraced in the persons whose exclusion from the
right to vote will proportionally reduce the basis of represen-
tation.

We express no opinion of the wisdom of these limitations;
we are dealing only with their effect, if the amendment is
ratified. Nor is it the question what interpretation might be
put upon the amendment and upon these provisions by Massa-
chusetts men, or by a tribunal inspired by Massachusetts ideas.
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We arc to look at possible and probable interpretations by the
supreme court. It would give an opportunity to put Massa-
chusetts “ out in the cold,” which a partisan tribunal would
hardly fail to seize.

It is true that Massachusetts can remove these limitations by
amending her Constitution, and thus secure full representation.
But this would require two or three years. In the meantime,
it would be necessary that a census of the State should be
taken, which should specify the numbers of the persons whose
right to vote is denied or in any way abridged; and if the
supreme court should decide, as it must be admitted it could
legitimately do, that the requirement of the payment of a tax
is an abridgment of the right to vote, our entire basis of repre-
sentation is annihilated at one fell swoop.

Sect. 3 of the proposed amendment is as follows:
“ No person shall be a Senator or Representative in Congress, or

elector of President and Vice-President, or hold any office, civil or

military, under the United States, or under any State, who, having
previously taken an oath, as a member of Congress, or as an officer of
the United States, or as a member of any State Legislature, or as an
executive or judicial officer of any State, to support the Constitution of
the United States, shall have engaged in insurrection or rebellion
against the same, or given aid or comfort to the enemies thereof. But
Congress may, by a vote of two-thirds of each House, remove such
disability.”

This is well, as far as it goes ; but it is lamentably short of
the exigencies of the hour. It simply declares that former
members of Congress, officers of the United States, members
of State legislatures, and executive or judicial officers of any
State, who ever took an oath to support the Constitution of the
United States, shall be ineligible to any office, civil or military,
under the United States, or under any State.

The number thus excluded is very small—at most, but a few
thousands, out of a million or more voters.

But even this number may be reduced, almost at pleasure.
The proof that members of Congress have taken such an oath,
is within the reach of Congress. The proof that “ officers of
the United States ” have taken such an oath, may or may not
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be within the reach of Congress, depending upon the question
whether the record of such oath was made in a loyal State or
in a rebel State. In regard to the other classes, viz., members
of State legislatures, and State executive or judicial officers,
comprising the larger part of the persons declared ineligible,
the proof of such oath having been taken is absolutely within
the control of the rebel oath-breakers themselves, and by no
possibility could this evidence be reached, if they choose to
suppress it.

But admitting that every one of these classes could be
reached, the number is too insignificant, and the disability too
limited, to be of effective service. Every one, even of these
perjured rebels, retains the elective franchise under the amend-
ment ; and their influence, as recognized natural leaders, would
be hardly less potential in securing the election of representa-
tives of their ideas, than if they themselves were eligible to
office. The immediate’ effect of the amendment, then, if it
becomes the basis of reconstruction, would be the election of
members of Congress from the South, practically by these very
leaders, who, joined by their natural allies from the North,
would secure the two-thirds vote of Congress to remove the
disability.

The classes here put under disability comprise by no means
the worst of the, rebel elements of the South. Indeed, we
think the whole experience of the war has shown, that the
bitterest haters of the North, the most brutal butchers of pris-
oners and of Southern loyalists, are the men who never held
the offices referred to ; and these are the men—without experi-
ence in affairs, without the education which association with
citizens of other sections of the country gives to public men,
without even the humanizing influences which war exerts upon
the true soldier,—the guerillas and bushwackers, with hands
dripping with the blood of loyal men and women,—these are
the men to whom the amendment opens the door of Congress.

“Section 4. The validity of the public debt of the United States,
authorized by law, including debts incurred for payment of pensions
and bounties for services in suppressing insurrection or rebellion, shall
not be questioned. But neither the United States nor any State shall
assume or pay any debt or obligation incurred in aid of insurrection or
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rebellion against the United States, or any claim for the loss or emanci-
pation of any slave; but all such debts, obligations and claims shall be
held illegal and void.”

These provisions would be more important, if all experience
had not taught us that no restrictions are effective where such
enormous amounts of money are involved, unless reinforced by
an irresistible public opinion. But however valuable they may
be regarded, the important question is, Hotv far will the ben-
efits they promise balance, the mischievous tendencies of the
second section ? If the sections could be acted upon separately,
we might discriminate; as they are presented, we must ratify
or reject all as a whole.

“ Section 5. The Congress shall have power to enforce, by appro-
priate legislation, the provisions of this article.”

The power here given to Congress i«, of course, limited by
the provisions of the article itself; and the adoption of the
amendment will not enlarge, nor its rejection curtail, the
powers now conferred upon Congress by the Constitution.
The limitations and regulations upon the right of suffrage and
eligibility to office embodied in the Reconstruction Bill which
Congress has passed, apply to all elections preliminary to the
adoption of State Constitutions; or the State Constitutions
are required to contain these same limitations and regulations,
and Congress retains the power of approving or rejecting these
Constitutions, before they go into operation. Manifestly, the
ratification of this amendment is not necessary to the exercise
of this power, by Congress, of plenary control over the organiza-
tion of State governments in these territories, up to the point
of dictating the provisions of the State Constitutions in relation
to suffrage. The exercise of this power by Congress is derived
from the present Constitution, and is not strengthened by this
amendment. By necessary inference, Congress admits its
inability to interfere with suffrage in these States after the State
governments are organized, and their Constitutions are approved
by Congress. If, then, any of these States, after their organ-
ization is thus perfected, should amend their Constitutions by
disfranchising colored citizens, as they could clearly claim the
right to do under the second section of the amendment, Con-
gress, by its own acts, and by force of this amendment which



171867.] HOUSE—No. 149.

we are asked to ratify, is precluded from interfering. The
“ appropriate legislation,” authorized by the fifth section, could
not reach this vital subject, except by a stretch of construction
which is equally admissible under the present Constitution.

We have referred to the concession of power to the rebel
States to disfranchise colored citizens, as one of the most objec-
tionable features of the amendment. The odious character of
this concession is intensified by the consideration that it meets
the universal protest of the disfranchised classes. We have yet
to learn that a single intelligent colored citizen in the country
approves the amendment. It is easy, perhaps too natural, for
white men, who practically wield the whole political power of
the country, to regard with comparative indifference the rights
of long-proscribed classes. But Massachusetts can rise to the
height of this great argument. Wo can view this subject from
the stand-point of the disfranchised race, and, adopting the
fundamental principle that “ all governments derive their just
powers from the consent of the governed,” we owe it to our-
selves to demand, that the rights of unrepresented classes shall
not be betrayed. For eighty years the black man, with excep-
tions which have been too inconsiderable to affect the general
proposition, has been without voice in the making of the laws
by which he has been governed. We are asked now to join in
perpetuating this outrage, which unites the odiousness of a
political solecism with the most alarming danger to the security
of the future. It would be anti-republican and dangerous to
do this with the consent of the disfranchised race. In addition
to this, it is tyrannous and base to do it, not only without their
consent, but against their universal protest.

The darkest pages in the history of a people’s ingratitude
would turn white after the commission of this deed. The
civilized world feels afresh, after the lapse of forty years, the
shock occasioned by the restoration of Crete, by the Allied
Powers, to the oppression of the Moslem. That transaction
lacked nearly every element of baseness and ingratitude which
would attend the surrender of these loyal friends of the Union,
in its hour of peril, to their rebel masters. From the first shot
upon Sumpter, the negro held the fate of the Union in his
hands. This truth only gradually revealed itself to public

3
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men. Now, nobody questions it. Had the leaders of the
rebellion dared to offer justice to the black man ; had Jefferson
Davis anticipated, by a few months, the reluctant movements
of our own government, secession would have been an accom-
plished fact, and the Confederate States would have been
among the recognized nations of the earth five years ago.
The negro responded to our selfish and unwilling appeal,—ice
put him into the Northern scale, and the Southern scale
touched the beam. What treatment is due to such allies ?

Disfranchisement by the government they saved! Was this
the entertainment to which Massachusetts invited the gallant
recruits of her first black regiments ?

There is no occasion for hurry in acting upon this amend-
ment. “ Make haste slowly,” is sound doctrine in funda-
mental changes.

“ A thousand years scarce serve to form a state,
An hour may lay it in the dust.”

The problem is, to organize States out of communities just
emerging from barbarism. And yet there seems an insane
anxiety to reverse the time-honored process, and to reorganize
in an hour the States which for generations have been steadily
receding into the dark ages.

If any proposition is settled in regard to the rebel States, it
would seem to be this,—that in not one of them is there a
proper constituency for the basis of a republican, Christian
Commonwealth; and there is no hope of the growth of such a
constituency if the machinery of organization is left, as it is by
this amendment, in rebel hands. Volumes might be filled
with facts proving this statement. In illustration of the con-
dition of things at the South, we quote the testimony of Gen-
eral Sickles before a Congressional Investigating Committee:

“ Question. What is the probability of justice being done in the
courts of South Carolina, in cases where a citizen kills a soldier ?

“Answer. In my judgment the bias of the people is so strong against
the presence of garrisons in the State, and against soldiers, that you
could not find a jury in the State that would convict a man for killing a
Union soldier.

“ Q. No matter what the testimony ?
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“A. No, sir. Ido not think a garrison can remain in South Carolina
or North Carolina, if we are to rely upon the civil courts to protect the
troops and property of the United States, nor if we are to turn over to
the civil courts for trial soldiers and officers who may be charged with
offences. Ido not think they could expect justiceat the hands of South-
ern courts and juries.

“ Q. AVithin your knowledge, has any soldier suffered at the hands of
citizens, and a citizen doing the wrong been indicted therefor before the
courts and escaped punishment ?

“A. They do not even indict them. They do not arrest anybody nor
prosecute anybody for such offences; yet soldiers and officers have been
in some instances wounded, and in other instances killed. They have
been fired upon in repeated instances within the last year and a half,
and no one has been prosecuted or punished for it by the civil authori-
ties. Public teams and wagons have been seized on the highways within
five miles of Columbia, the capital of the State. The teamsters have
been tied to trees and robbed, the horses and harness taken off, and the
wagons burned ; yet no notice has been taken of such occurrences. It
has not been possible for us, with all the industry and energy at our com-
mand, to arrest the perpetrators. Horses have been run off miles and
miles, and not one person on the road would give information of any of
the offenders. We could not recover the horses, nor get any clew to
the offenders, nor make any arrests; nor did the civil authorities.

“ Q. It is upon facts thus stated that you predicate your opinion ?

“A. Yes, sir. If I sent a detachment to arrest anybody, the approach
of my detachment is signalled by trumpets, flags, &c., during the day,
and by lights at night. Thus the approach of my force is notified to an
accused man miles away, and so he makes his escape. Ido not mean
to be understood as saying that in no part of North or South Carolina,
and in no court could a fair trial be had. The question is general, and
the answer is intended to be general. I mean to say that there would
be failure of justice in so many cases, and in so many localities, that you
could not rely upon that sort of administration for the security of the
lives and property and rights of the people and troops. In North Car-
olina the most frequent complaints arose from prosecutions of Union
men for occurrences during the war. Union men have been wronged
and severely dealt with, while men who participated in the rebellion and
sympathized with it, if prosecuted at all, got off. 1 think the judges
of the higher courts desire to hold the scales of justice even; but the
men you would have on the jury, in the case of a Union man, or Union
officer, or Union soldier, would not heed the court or the law.

“Q' ou say the same thing in regard to the civil government of the
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State of South Carolina, the governor and other officers, that you have
said in regard to the higher judges of the State?

“A. The governor has given me every assurance of his desire to
co-operate with me in the arrest and punishment of offenders, hut he has
not been able to do much. He responds promptly to every suggestion.
I may state in confirmation of what I have said with regard to the infe-
rior magistrates and ministerial officers of justice, that the governor, in
his efforts to assist me, has been obliged to sit as magistrate himself, and
to issue warrants, because he could not rely upon any magistrate in his
region. He has been obliged himself to designate persons to execute
warrants, offering private rewards to them in cases of success, because
he could not rely upon the constabulary. I have no fault to find with'
the governor of the State, nor with the high officials, generally. I
believe that those gentlemen, at least most of them, sincerely deplore the
existing state of things, and see as clearly as any one how injurious it
is to their interests and their good name. But they seem to find them-
selves powerless to apply any adequate remedy.

“ Q. How do you find it in cases where alleged offence is committed
by Union men, or freedmen ?

“A. In that case officials make arrests. They are vigilant, zealous
and successful in those cases. It is this particularly that impairs confi-
dence. If the offender whose arrest is desired is a man of property,
and was on the other side during the war, they cannot find him. It is
impossible to get information about him. But if the alleged offender is
a negro, or some man who has not come up to their mark during the
war, every newspaper trumpets the offence with a description of the
man, every road swarms with hunters, every forest and swamp is searched
to secure him. A prodigious degree of activity and zeal is apparent,
and seldom fails. In such cases, not only sheriffs and constables, but
everybody turns out, and there is a general hue and cry, exclaiming,
‘ Let us catch the fellow! ’ ‘ Where is my shot-gun ? ’ ‘ Where is my
horse ? ’ ‘ Which way has he gone ? let us go after him.’ If I could
have such assistants in pursuing offenders, I should never have any
trouble in making arrests. I have many times appealed to the leading
men to get on their horses and help us find some of these fellows; to do
it for their own sakes, for the sake of peace and quiet, so that we may
not have to keep garrisons among them. Governor Benham and many
other prominent gentlemen have assured me that they would be glad to
assist me if they could obtain the necessary co-operation in their neigh-
borhood, but that this could not be done.”

The testimony of Generals Schofield, Baird, Wood and
Thomas, covering the entire rebel States, is to the same effect.
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The following propositions are drawn by the Committee from
the testimony before them :

“1. That for the punishment of crime in their departments the courts
cannot be relied upon in cases where soldiers, Union men or freedmen
are concerned. Justice is practically denied and offences of grave char-
acter against them go unpunished, neither magistrate or jurors being
disposed to discharge their duties in this respect.

“2. That up to this time there has been no change for the better,
but rather for the worse.

“3. That unless substantial justice is done to the laboring classes
hereafter, and to the Union men and Northern men who desire to go
there to engage in business enterprises, no improvement in the state of
affairs can reasonably be expected.

“Under such circumstances it would seem to be conclusively estab-
lished that the best material interests of the country, as well as the
highest considerations of. humanity, call for the intervention of the
authority of the general government in the only practicable mode in
which it can be executed, and that is through the military forces.”

This state of things hardly justifies haste in the civil recon-
struction of the rebel States; still less does it justify the con-
cession to rebels of the right of control over so important an
element in reconstruction as the elective franchise.

Is it answered that we prove too much ? that upon this theory,
reorganization must be postponed indefinitely ? Not at all.
Reorganization upon a permanent and truly republican basis
will be postponed indefinitely so long as the prospect is held
out, as it is by this amendment, that reorganization may be
effected under the control of the privileged classes. Their
motto is, “Let discord reign forever!” rather than concede
the predominance of the old oligarchy.

But let it once be settled that it is the unalterable purpose of
the loyal people, that rebel States shall not be admitted to
Congress until satisfactory evidence is given that they are pre-
pared to organize. Commonwealths founded upon republican
ideas, and the process of conversion would be very rapid. A
large majority, even of those communities, will accept the
inevitable. Nothing is more notorious than that, immediately
after the surrender of Lee, the entire South were ready to
accept any terms the conqueror might impose. Nothing is
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more certain than that they would now rapidly come to the
same disposition, so soon as treachery and timidity and vacilla-
tion at Washington cease to encourage in the rebels hopes of
recovering their former domination. There is, therefore,
nothing in the condition of things at the South to urge hasty
action, but rather everything to recommend delay.

Again, there is no necessity for immediate action, on the
ground that early ratification by Massachusetts of the amend-
ment, as a basis of reconstruction, is important.

Ist. If the theory be adopted that ratification by three-fourths
of the loyal States only is necessary, then that is already
secured. Twenty of the twenty-six loyal States have already
ratified, —that is, three-fourths of the whole number; and
the ratification or non-ratification by Massachusetts will have
no effect upon the validity of the amendment as a part of
the Constitution. It is hardly possible that this theory can be
adopted. A proposition to declare the amendment a part of
the Constitution, when ratified by three-fourths of the loyal
States, would be simply a declaration of opinion by a majority
of Congress. The important question is, whether this theory
would be sanctioned by the Supreme Court.

It would seem that, if two-thirds of a Congress representing
only loyal States, could constitutionally present an amendment
for ratification, it ought to follow that three-fourths of those
same loyal States could constitutionally ratify it. Such seems,
however, not to be the logic at Washington.

2d. If the theory above referred to be discarded, then it
requires three-fourths of the whole number of States, including
the rebel States, to give validity to the amendment. There
being thirty-six States, twenty-seven must ratify. Twenty
States have already ratified, viz.: Maine, New Hampshire,
Vermont, Rhode Island, Connecticut, New York, New Jersey,
Pennsylvania, Ohio, Michigan, Indiana, Illinois, Wisconsin,
Minnesota, Missouri, Kansas, Oregon, Nevada, Tennessee and
West Virginia. Delaware and Kentucky have rejected it.
Four have not yet acted, viz.: Massachusetts, lowa, California
and Maryland. If all of these four States should ratify, the
whole number ratifying

<

would be but twenty-four, and it
will, require ratification by three at least of the rebel States.
Until thus many of these States ratify, no action on the part
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of Massachusetts can affect the validity of the amendment.
It is not possible that these States can take action, even if they
were so disposed, within a year.

Indeed,’it is among the conditions of the Reconstruction
Bill which has passed Congress, that each rebel State shall
frame a Constitution by means of a Convention, and shall pre-
sent said Constitution to the people for ratification; and when
such Constitution is- thus ratified, it shall be laid before Con-
gress, and if approved by Congress, then a State government
shall be organized under said Constitution ; and if the legisla-
ture elected under such Constitution ratifies the amendment,
said State shall be entitled to representation in Congress.
Until all these things are done,—and the process will not be
very much hastened by the requirement that universal suffrage
shall prevail at all these elections,—when the requisite number
of rebel States have ratified, it will be time enough for Massa-
chusetts to consider whether she needs to turn her back upon
her history by giving her consent to the disfranchisement of
colored citizens. Why should we tie our hands before we
know what the other party to the* compact will do ? If these
States do all that Congress demands of them, what need of the
amendment at all ?

The tide daily rises higher. Yesterday’s high-water mark is
under water to-day. To-day’s mark will he under water to-
morrow. This amendment which measured the highest average
opinion of Congress last June, could hardly command a
majority of either house to-day. Then, Congress was content
with saying that disfranchised citizens should not form a part
of the basis of representation in Congress. Already Congress
declares by statute, that no classes shall be disfranchised in the
rebel States. In a few months, probably weeks, Congress
will be ready to present for ratification, an amendment to the
Constitution, founded upon the fundamental principle of our
institutions, that there shall be no disfranchisement on account
of color or race.

The concession of this power to disfranchise colored citizens,
removes the clement which would be most potential in securing
reconstruction upon its only permanent basis, and thus post-
pones it to a far off and uncertain future. If reconstruction
be initiated and organized on the basis of this amendment, it
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•will inevitably be under rebel control, and as inevitably, the
blacks will be excluded from all agency in the work.

Let it be borne in mind that in considering the operation of
this amendment, we must throw out all the recent legislation
of Congress in the direction of giving the elective franchise to
colored citizens. This legislation is entirely independent of
this amendment, and if held valid, it will be so held, equally
whether the amendment is ratified or rejected.

It seems hardly possible to conceive a greater act of fatuity
than this of placing it in the power of rebels to exclude half a
million loyal voters from all voice in the reconstruction of those
States. We do not speak of it as partisans. Viewed thus is
would be simple madness—political suicide. But we speak as
patriots; and as such we have the right to demand that no plan
of reconstruction shall be sanctioned which does not secure
the full exercise of the only power which can be expected to
found Commonwealths truly loyal to a federal republican
government.

In reviewing the whole subject the Committee are brought
to the conclusion that no exigency exists requiring immediate
action upon an amendment open to the grave objections we
have presented.

They therefore recommend that the subject be referred to
the next general court.

EDWIN L. BARNEY.
FRANCIS W. BIRD.
OLIVER H. P. BROWN.
EDWIN G. WALKER.
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House op Representatives, Feb. 28,1867.

The undersigned, a minority of the Committee on Federal
Relations, to whom was referred the Communication of His
Excellency, the governor of the Commonwealth, transmitting
the Amendment of the Constitution of the United States, pro-
posed by the thirty-ninth Congress, consider it to bo their duty
to report a Resolve, drawn in proper form, for the ratification
of the amendment. They have chosen the form of a Resolve,
in accordance with the course adopted by the other States, and
with views expressed on a similar occasion by the governor of
the Commonwealth. And in doing this they are confident
that they have done what the legislature required of them, in
the reference of the subject to the Committee.

Without entering into an argument upon the merits of the
amendment, they would express the opinion that its ratification
is extremely important in the present condition of our national
affairs. As a measure of support to loyal men, and of protection
to the property of the country, it is entitled to our cordial
approval. As a declaration of the true intent and meaning of
American citizenship, it appeals to freemen everywhere. And
while it cannot be considered as a finality in the work of recon*

structing our federal government, it is an advance in the direc*
tion of establishing unrestricted popular rights, which, when
completed, will make our Constitution and laws accordant with
the highest principles of free civil organization.

In order that Massachusetts may hold no equivocal position
on the question of ratifying the proposed amendment, - it is
deemed proper that the following Resolution should also bo
submitted to the legislature, as an expression of our estimate
of the measure before us, and as a declaration of those senti-
ments and principles by which this State has been guided in
her course upon national affairs.

i

MINORI T Y R EPORT.
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Resolved
, That in acting upon the fourteenth article of

amendment to the constitution, proposed by the thirty-ninth
congress, as a measure of reconstruction, Massachusetts denies
the right of any republican government to abridge the exercise
of the elective franchise, by reason of race or color, or to
impose any qualification of voting which is not applicable to all
men, and surmountable by all men; that she is opposed to the
creation of new states, and to the reorganization of states lately
in rebellion, on any other basis than universal suffrage; and
that the proposed amendment cannot be considered by her as a
finality, but merely as an advancing step in the work of recon-
struction, and a part of that admirable system recently adopted
by congress, by which the social and civil condition of the
revolted states is to be elevated to the standard of true repub-
lican government.

GEO. B. LORING.
D. H. MASON.
B. C. PERKINS.
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RESOLVE

Relative to an Amendment of the Constitution of the United
States.

Whereas ,
The legislature has received official notification

of the passage hy both houses of the thirty-ninth congress of
the United States, at its first session, of the following proposi-
tion to amend the constitution of the United States, by a
constitutional majority of two-thirds thereof, in words following,
to wit:

Joint Resolution, proposing an Amendment op the

Constitution of the United States.
Be it resolved by the Senate and House of Representatives of

the United States of America in Congress assembled, (two-
thirds of both Houses concurring,) That the following article
be proposed to the Legislatures of the several States, as an
Amendment to the Constitution of the United States, which,
when ratified by three-fourths of said Legislatures, shall be
valid as a part of the Constitution, namely :

Article XIY.
Section 1. All persons born or naturalized in the United

States, and subject to the jurisdiction thereof, are citizens of
the United States, and of the State wherein they reside. No
State shall make or enforce any law which shall abridge the
privileges or immunities of citizens of the United States, nor
shall any State deprive any person of life, liberty or property,
without due process of law, nor deny to any person within its
jurisdiction the equal protection of the laws.

Sect. 2. Representatives shall be apportioned among the
several States, according to their respective numbers, counting
the whole number of persons in each State, excluding Indians
not taxed. But when the right to vote at anyjelection for the
choice of Electors for President and Vice-President of the
United States, Representatives in Congress, the Executive and
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Judicial officers of a State, or the Legislature thereof, is
denied to any of the male inhabitants of such State, being
twenty-one years of age, and citizens of the United States, or
in any way abridged, except for participation in rebellion, or
other crimes, the basis of representation shall be reduced in
the proportion which the number of such male citizens shall
bear to the whole number of such citizens, twenty-one years of
age, in such State.

Sect. 3. No person shall be a Senator or Representative in
Congress, or Elector of President or Vice-President, or hold any
office, civil or military, under the United States, or under any
State, who having previously taken an oath as a member of
Congress, or as an officer of the United States, or as a member
of any State Legislature, or as an Executive or Judicial officer
of any State, to support the Constitution of United States, shall
have engaged in insurrection or rebellion against the same, or
given aid or comfort to the enemies thereof. But Congress may
by a vote of two-thirds of each House remove such disability.

Sect. 4. The validity of the public debt of the United States,
authorized by law, including debts incurred for the payment of
pensions and bounties for services in suppressing insurrection
or rebellion, shall not be questioned.

But neither the United States, nor any State, shall assume
or pay any debt or obligation incurred in aid of insurrection or
rebellion against the United States, or any claim for the loss
or emancipation of any slave ; but all such debts, obligations
and claims, shall be held illegal and void.

Sect. 5. The Congress shall have power to enforce by appro-
priate legislation the provisions of this article.

Therefore , resolved , That the said proposed amendment to
the constitution be, and the same is hereby ratified by the legis-
lature of the Commonwealth of Massachusetts.

Resolved , That certified copies of the foregoing preamble
and resolutions be forwarded by the governor to the president
of the United States, to the presiding officer of the United
States senate, and the speaker of the United States house of
representatives.


