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House op Representatives, March 27, 1867.

The Committee on the Judiciary, to whom was referred the
Petition of the Housatonic Railroad Company for a repeal
of the charter of the Sheffield Railroad Company, have con-
sidered the subject, and

The charter of the Sheffield Railroad Company was granted
by the legislature of 1866, being chapter 158 of the Acts of
that year, by which said company was authorized to construct
a road from a point on the line of the Berkshire Railroad, in
the town of Sheffield, to the State line of Connecticut, with
authority to enter upon and use the road of the Berkshire
Railroad. The Sheffield Railroad Company has been organized,
but no further action has been taken under the charter.

The petitioners are a corporation established by the laws of
Connecticut, and holding a perpetual lease of the Berkshire
Railroad, made January 11, A. D. 1813, and allege in their
petition that the proposed Sheffield Railroad will seriously
injure them, and that the charter for the same was improperly
obtained, no notice having been given them of any application
therefor to the legislature of 1866 ; and assert that the charter
was granted under a misunderstanding or misapprehension,
and contrary to the real intent and purpose of the legislature.

Commomomltl) of Massachusetts.

REPORT
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The petition was sent to your Committee with instructions to
hear the parties, giving notice to the Sheffield Railroad Com-
pany. Notice in accordance with the instructions was issued
and was accepted by the Sheffield Railroad Company, and both
parties were represented before the Committee by their officers
and by counsel.

The only question which the Committee felt themselves
authorized to investigate was whether the charter of the Shef-
field Railroad Company had been properly obtained, and con-
fined both parties to evidence upon that point alone, allowing
no evidence to be introduced on either side upon the question
whether such a road ought to be built or not.

The result of their investigations they submit to the consid-
eration of the House.

On the fifth day of February, 1866, the petition of Graham
A. Root and others, praying for general legislation with regard
to connecting railroads, was presented, and referred to the
Committee on Railways and Canals, in which petition complaint
was made of the management of the Housatonic Railroad
in connection with the Berkshire Railroad. Upon this petition
a hearing was given by the committee, March 20, 1866, at
which Mr. Increase Sumner addressed the committee in behalf
of the petitioners, and called their attention to the connection
between said roads and to the facts which grew out of that
relation. On the following day, March 21, Mr. Graham A.
Root appeared before the committee and submitted to them a
proposition for a road from Sheffield to the State line of Con-
necticut, and asked their advice as to the manner of bringing
it before the legislature. Mr. Root in his deposition, which was
used in evidence before the Committee, says that the chairman
of the railway committee said “ that he had heard all about
the lease by the Housatonic road of these roads, namely, the
Berkshire Railroad and the Stockbridge and Pittsfield Railroad,
from Mr. Sumner, the day before, on a petition for further legis-
lation in cases where roads were leased by foreign corporations,
as the Berkshire road was, and he did not see why the granting
of this charter would not obviate the necessity of any further
legislation, as far as we were concerned.” This evidence is
corroborated by that of Hon. S. W. Bowerman, who was present
with Mr. Root before the committee, and who says in his depo-
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sition, also used in evidence before the Committee, that “ the
chairman of the committee immediately replied to Mr. Root
that road was just what was wanted to relieve the people of
Berkshire from the trouble and inconvenience mentioned by
Mr. Sumner.”

With regard to the matter of notice, Mr. Root says in the
deposition already referred to :

“ They then directed me to pro-
cure a waiver of notice from the town of Sheffield and the
directors of the Berkshire Railroad. I told them at once that
I could not get all of the directors of the Berkshire road, as
Mr. Charles Hunt, the president of the Housatonic Railroad
was one of them, and Mr. Nathaniel Thayer, of Boston, who
owned a controlling interest, and was a director in the Housa-
tonic road, rvas another, and that both of them had opposed
crossing at Kent, Connecticut. The committee told me that I
need not go near those two men or the Housatonic Railroad,
as that was a foreign corporation, but to get the three directors
residing in Great Barrington, and they would report in favor
of the Bill. It seems that I had been misinformed as to Mr.
Thayer being one of the directors of the Berkshire Railroad,
Mr. D. R. Williams having been elected in his place at the last
annual meeting.”

Mr. Bowerman says in his deposition: “ Some reference
being made to notice, committee told Root to get the town of
Sheffield, and theBerkshire Railroad Company to waive notice.
Mr. Root said the town of Sheffield would waive notice, but
thought all of the directors of the Berkshire Railroad Company
would not accept notice ; he was told by the committee to get
a majority of said directors and that would answer. Mr. Root
asked then what notice should be given to the Housatonic
Railroad; some one of the committee, I think the chairman,
replied, ‘ it is no consequence about that road, it is out of the
State.’ ”

On the other hand, the depositions of Messrs. Baker, Sawin
and Field, members of the committee, were produced, all of
whom state that they have no recollection of any such conver-
sation as that testified to by Messrs. Root and Bowerman. Mr.
Baker says: “It might be that it was said that a majority would
be sufficient in case all the directors could not bo seen, but I
have no recollection of that statement having been made.”
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Mr. Sawin says :
“ I heard no such conversation as stated in the

deposition of Mr. Root. I think, however, that after the Bill
was presented and the subject of notice came up for considera-
tion, that the chairman of the committee stated that if a major-
ity of the directors of the Berkshire Railroad would waive
notice, that would be satisfactory to the committee.” Other
depositions of the members of the committee above named,
and also of the remaining members of the committee, were put
in evidence, all of which, with the exception of that of Mr.
Noyes, agree in saying that they were not aware of the connec-
tion of the Berkshire road and the Housatonic road, or they
should have insisted upon notice having been given to the Hou-
satonic road. Messrs. Alexander and Plumer, members of the
railway committee, were not present when the subject was dis-
cussed in committee.

Tins opposition of testimony your Committee can only rec-
oncile on the theory that the members of the committee were
called upon to give their depositions some months after the
hearing, and that in the great amount of business before that
committee, the details of this particular case had escaped
their memories; for as the Bill concerning the Sheffield Rail-
road was brought to them the day after the hearing on the
petition of Graham A. Root, which was directly founded on
the connection between the Housatonic and the Berkshire
roads, it seems impossible that at the time they should have
been entirely ignorant of it.

The result of this interview between the committee and Mr.
Root was, that on the same day, March 21, 1866, a Bill to
incorporate the Sheffield Railroad Company was introduced on
leave in the House, by Mr. Wilcox of Lee, and “ referred to
the Committee on Railways and Canals, with instructions to
hear all parties, giving such notice as may be found proper.”
This reference was concurred in by the Senate, March 22. In
this Bill, “ Messrs. Graham A. Root, John H. Coiling and
Increase Sumner, their associates and successors,” were named
as the corporators.

Early on the morning of the 24th of March, two days after
the reference of the Senate, Mr. Root was in Great Barrington,
and “went to Mr. Sumner’s house and asked him if he would
be at his office at nine o’clock that morning, stating to him the
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object was to get the directors of the Berkshire Railroad
together, to give a waiver or acknowledgment of notice.” He
then went on to Van Deusenville, and secured the attendance
of Mr. Coding; he also secured the presence of Mr. Rob-
bins, another director, residing in Great Barrington.

The directors of the Berkshire Railroad Company at this
time were John H. Coding, President, Increase Sumner,
Boring G. Robbins, Charles Hunt; and I). R. Williams, clerk.
Mr. Hunt was also President of the Housatonic Railroad.
Neither Mr. Hunt nor Mr. Williams were notified of the
meeting, nor were either of them present thereat. Messrs.
Coding, Robbins and Sumner met at the office of the latter,
and, claiming to act as a board of directors, drew up and
signed the following document:

Commonwealth of Massachusetts.
Berkshire, ss. At a meeting of a majority of the Directors

of the Berkshire Railroad Company, holden in Great Barring-
ton, 24th March, 1866, present John H. Coiling, President,
I. Sumner, Boring G. Robbins, Directors, —

Voted, That due notice of the pendency of a Bill before the
general court of said Commonwealth, now in session, entitled
“ An Act to incorporate the Sheffield Railroad Company,” is
hereby acknowledged, and all further notice in regard to the
pendency of, and proceedings upon said Bill are, in behalf of
said Berkshire Railroad Company, hereby waived.

John H. Coffing, President.
I. Sumner.
Boring G. Robbins.

No record of this meeting was ever made on the books of
the Berkshire Railroad Company. The clerk of the company
was at his home in Stockbridge on the day of the meeting,
distant eight miles from Great Barrington. Mr. Hunt was in
Great Barrington the day of the meeting, though there was no
evidence to show that that fact was known to the other directors.

It should be borne in mind that Mr. Coffing and Mr. Sumner
were two of the corporators named in the proposed Bill.

The waiver being signed, was given to Mr. Root, who started
for Sheffield on the ten o’clock train. Upon the train he met
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Mr. Hunt, and overheard a conversation between him and Mr.
George Coffing, “to this effect: Mr. Coding asked Mr. Hunt
how he liked the project of the road from Sheffield to Miller-
ton. Mr. Hunt said he was in favor of building railroads
whenever they could find capital to pay for them.”

A large amount of evidence was put intending to show that
the pendency of the Bill for the Sheffield road was a matter
of general notoriety in Berkshire County, and that, therefore,
Mr. Hunt must have known of it. The Committee, after care-
fully weighing this evidence, are of opinion, that while the
general scheme of a road from Sheffield was talked about in
Mr. Hunt’s presence, it does not appear that he had any informa-
tion that a Bill to effect that object was before the legislature,
although an excellent opportunity to inform him on that point
might have been availed of by Mr. Root when he met him on
the train, on the morning of the 24th of March, he having in his
pocket at the time the waiver of notice above referred to. Mr.
Hunt himself deposes that he never heard of an application for
a charter until he heard it before a committee of the Connecti-
cut legislature, about the first of June, or it might have been
in May; that had he known it he should have felt that his duty
to the Housatonic road would have required him to oppose it.

Mr. Root having obtained a waiver of notice from the town
of Sheffield, forwarded both waivers to the Committee on
Railways and Canals, and no one appearing before the com-
mittee to oppose the charter they reported the Bill in a new
draft, substantially the same as that introduced on leave,
March 29, 1866. The Bill took its several readings and became
a law without opposition.

In view of the facts elicited upon the hearing and which have
been substantially sot forth in this Report, your Committee are
of opinion that the Order of the legislature “ to hear all parties,
giving such notice as may be found proper,” was not complied
with, as the Housatonic Railroad, which was the party most in
interest, received no notice ; that tins was the result either of
a misapprehension on the part of the applicants for a charter
for the Sheffield Railroad of the directions of the Committee,
or of a too literal compliance with those directions, the result
in either case being that the only party having a directly
adverse interest, received no notice whatever, and had no
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opportunity of making any opposition. The Committee are
further of opinion that the waiver of notice on the part of the
Berkshire road was extremely irregular, being the individual
acts of a majority of the directors, two of whom were interested
parties, and not the action of the board properly convened, and
such as would never be recognized in any court of law as a
waiver by a corporation.

Such being the case, your Committee are of opinion that
good legislation requires that both parties should be placed in
the same position as if the Sheffield road had never been char-
tered. By pursuing this course, the legislature will show its
respect for the laws of the State and its own rules and orders,
and set a proper example of requiring full and fair hearings
upon all matters by its committees. Nor will either party to
this controversy be injured by this course, for there is yet
ample time for a hearing upon the question of the expediency of
locating the Sheffield road, and if it shall be made to appear
desirable, a Bill can be perfected by this legislature, and the
rights of all parties be preserved.

They accordingly recommend the passage of the accompa-
nying Bill.

For the Committee,

H. H. COOLIDGE.
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AN ACT
To repeal the Charter of the Sheffield railroad Com-

pany.

Be it enacted hy the Senate and House of Representa-
tives, in General Court assembled, and hy the authority of
the same, as follows :—

1 Sect. 1. Chapter one hundred and fifty-eight of
2 the acts of the year eighteen hundred and sixty-six,
3 is hereby repealed.

1 Sect. 2. This act shall take effect upon its
2 passage.

(Hommonmcaltl) of iHassacljusctte.

In the Year One Thousand Eight Hundred and Sixty
Seven.


