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House op Representatives, March 15, 1870.

Report Of The Committee on Elections. i, to whom was referred the~ wv ~ ~
7

~

Petition of Gilman M. Palmer, of Clinton, praying to be
allowed a seat in the House as member from the Seventh
Worcester District, and that the certificate granted to Jonas
B. Howe be declared invalid, having heard the petitioner
and said Howe, and having considered the matter, a majority
of the Committee submit the following

The claim of the petitioner in this case in his petition is, that
at the annual election held November 2,1869, Jonas E. Howe,
the sitting member from the seventh district of the county of
Worcester, had but nine votes more for representative than he
did ; that more than ten of the persons who voted for said
Howe were not qualified to vote at said election ; and that he,
the said Gilman M. Palmer, received a plurality of all the
votes of qualified voters cast at said election, and was there-
fore elected ; and for this reason asks that the certificate of
election given to said Howe be declared invalid, and that he
may be allowed a seat as a member of the House.

On motion made by counsel for the sitting member, the
claimant was ordered to file a written specification of the
grounds on which he claims the votes for said Howe to bo
illegal, and he did file a set of specifications, in which he claims
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that more than ten persons voted for said Howe who could not
read or write, and who were not within and of the exceptions
contained in the twentieth article of the amendments of the
constitution of this Commonwealth. That more than ten per-
sons voted for said Howe at said election who were not residents
of the towns in which they so voted ; and that more than ten
persons voted for said Howe at said election who had not paid
a tax assessed upon them in this State within two years next
preceding the election named.

In the course of the trial, the claimant’s counsel offered to
show that the selectmen of Northborough and Clinton, two of
the towns composing said district, had acted so fraudulently in
making up the voting lists for said election, and in the manage-
ment of the elections themselves, in these two towns, as that
the entire vote of the two towns should be thrown out and dis-
carded ; and that the claimant having a plurality of the votes
cast in Berlin, the only remaining town, was entitled to the
seat. This evidence was objected to because there was no
allegation of fraud in the petition. Whereupon the counsel
offered to file specifications setting up the fraud, but the counsel
for Howe objected to the filing of the specifications. The Com-
mittee, however, allowed the specifications to be filed, and the
evidence to be introduced, upon the ground that there was a
general allegation that the petitioner received a plurality of the
votes cast, and if the votes of those two towns were discarded,
he would have a plurality of all the remaining votes cast in the
district.

Under this last specification a large amount of testimony was
introduced by both parties; but the Committee, after a full
consideration of the matter, are unanimously of the opinion
that, while there were some acts on the part of the selectmen
of these towns which were clearly illegal, and others which
were irregular, there was no such evidence of fraud as would
warrant the Committee in recommending that the vote in these
towns be thrown out and the seat given to the claimant on the
vote of a single town, representing but a mere fraction of the
district.

Under the first specification filed, the Committee are unani-
mous in finding from the evidence, that two persons voted in
the town of Northborough at the election referred to, who were
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not at the time residents of that town ; but they also find that
one of these persons voted for each of the parties contesting the
election, so that the result is not affected thereby. The Com-
mittee also find unanimously that one person voted in Clinton
at said election who had not paid a tax assessed upon him in
this State within two years next preceding said election as re-
quired by law ; and that fifteen other persons, all naturalized
Irishmen, who could not read or write, and who were not within
any of the exceptions in the twentieth article of the amend-
ments to the constitution of the Commonwealth, had also voted
for representative, in Clinton, at said election.

These sixteen persons all appeared before the Committee, and
the counsel for the claimant proposed to ask them for whom
they voted for representative at the election named, and on the
first one called declining to answer the question for whom he
voted for representative in Clinton at the last election, asked
the Committee to require him to answer. The Committee de-
clined to make the requirement on the ground that the voting
being by ballot, it came under the rule laid down in section 199
of Cushing’s Law and Practice of Legislative Assemblies, and
adopted, not only for the government of the House, by its
seventy-second rule, but for its committees on elections as
well. The witness was then asked to what party he belonged,
but he declined to answer ; and the Committee ruled that this
came under the same rule, and that a voter could not be com-
pelled to disclose, either directly, or indirectly, the character of
his vote when voting by ballot. The Committee also ruled that
this exemption from being required to disclose the character of
the vote, or for whom thrown, was a personal privilege which
could only be taken advantage of by the voter himself, and that
the question might, therefore, be put to t,he witness, and if he
saw fit to answer there was no objection to the testimony. Two
of these sixteen persons answered the question, one stating that
he voted for Howe and the other for Palmer. The others all
declined to answer. This left fourteen votes without any evi-
dence for whom they were cast. In two cases it was proved by
those who stood by at the polls and saw the votes as they were
put in that they were for the sitting member, and in three other
cases it was proved that the persons named had stated to the
witnesses that they voted for the sitting member. This left
nine votes without any evidence for whom they were cast.
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The claimant then called three witnesses, one a deputy-
sheriff in Clinton and a resident on the territory now embraced
within that town for thirty years; one a trial justice in
that town and a resident there for twenty years, and the
other a well-known citizen, all active members of the repub-
lican party, and also members of the canvassing committee of
that party last fall, and for longer or shorter periods before, to
testify as to the party to which those persons belonged. These
witnesses stated that they had obtained their knowledge of the
reputation of these persons chiefly while performing their duties
as members of canvassing committees in different years, but
that they had some knowledge of them outside of these duties.
Five of the nine persons were naturalized in 1860, and all three.
of the witnesses testified that they knew four of them, and that
they were reputed to be democrats; and two of the three wit-
nesses testified the same in regard to the fifth. One of the re-j
maining four was naturalized in 1866, and two of these witnesses
testified the same in regard to him as they had done in rela-
tion to the other five, and one of the two said that this person
had stated to him that he was a democrat. One of the remain-
ing three was naturalized in 1867, and one only of these three
witnesses testified that he knew him, and that he was reputed
to be a democrat. The remaining two were naturalized October
26, 1869, and all three of these witnesses testified as to the one,
and two of them as to the other, that they knew them, and that
they were reputed to be democrats. No evidence was intro-
duced to contradict or control this testimony. The majority of
the Committee signing this Report, are of the opinion that this
evidence is sufficient to establish the party connection of these
persons as being democrats. There was other evidence tending,
in the opinion of the majority of the Committee signing this
Report, to show that it was well understood in Clinton that these
persons were democrats, but they do not feel that it is necessary
to report it, unless the House order all the testimony so far as
taken down to be reported.

The fact being established that these nine persons casting the
illegal votes, belonged to the democratic party; and it being
proved and admitted that Jonas E. Howe, the sitting member,
is a democrat, and well known in the district as such; and that
Gilman M. Palmer, the claimant of the seat, is a republican,
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and well known as such in the district; and that they were op-
posing candidates at the election, in the absence of any testi-
mony to the contrary, the majority of the Committee signing
this Report, are of the opinion that, by parliamentary law, as
laid down in said one hundred and ninety-ninth section of
Cushing, and explained by the foot note thereto, it is to- be pre-
sumed that these nine persons voted for the sitting member.
This presumption was not denied, at the time, by the counsel
for the sitting member, provided party lines were strictly drawn,
and evidence was introduced to show that there were other
issues involved in this election, and among others, that of license
or prohibition of the sale of intoxicating liquors; and it was
proved that a large number of the republicans voted for Mr.
Howe ; but it was not proved, except in one instance, and this
by a man who was not at all clear as to how he did vote, that a
single democrat voted for Palmer.

The majority of the Committee signing this Report, upon this
evidence, and the law as they understand it, find that sixteen
out of the eighteen illegal votes found to have been cast at the
election referred to, were cast for Jonas E. Howe, the sitting
member, and that the other two illegal votes, so far as the evi-
dence shows, were cast for Gilman M. Palmer, the claimant for
the seat.

This will make the vote for representative in the district
stand as follows :

Whole number of votes returned for Jonas E. Howe, . 481
Deduct illegal votes cast for him, ..... 16
This leaves the whole number of legal votes cast for

Jonas E. Howe, .......465

Whole number of votes returned for Gilman M. Palmer, 472
Deduct number of illegal cast for him,

.... 2
Which leaves the whole number of legal votes cast for

Gilman M. Palmer,
. . . . . . .470

Deduct whole number of legal votes cast for Jonas B. Howe, 465

This leaves a plurality for Gilman M. Palmer of 5
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The majority of the Committee signing this Report, for the
reasons herein stated, report the accompanying Resolve.

C. H. MERRIAM.
B. HAYWARD.
F. EDSON.
NOAH RANKIN.
WM. H. WORMSTEAD.
JOHN RHODES.
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In the Year One Thousand Eight Hundred and Seventy.

Resolved, That, whereas it appears that Jonas E. Howe, the
sitting member of the House for the seventh district of the
county of Worcester, had but nine votes more returned for him
at his election than were returned for Gilman M. Palmer, the
petitioner who claims the seat now held by said Howe ; and
whereas it appears that sixteen of the votes for said Howe were
cast by persons not qualified to vote at said election ; and
whereas it appears that two only of the votes cast for said Pal-
mer, were cast by persons not qualified to vote at said election,
showing that said Howe did not receive a plurality of the votes
legally cast at said election,—it is, therefore, hereby declared,
that the certificate of the election of said Jonas E. Howe is
invalid, and that he is not a member of this house, nor entitled
to a seat therein ; and that it appearing that said Gilman M.
Palmer, did receive a plurality of all the votes legally cast for
representative in said district at the election named, it is hereby
declared that he was duly elected a member of the house for
the said district, and is entitled to be qualified and take his
seat therein.

of ittasoadjusctts.

RESOLVE
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Gilman M. Palmer of Clinton, petitioner, prays that the seat
now occupied by Jonas B. Howe, representative from the seventh
Worcester district, be awarded to him for the following reason,
as appears in the petition of said Palmer; viz., that Jonas E.
Howe received nine more votes than said Palmer, but that more
than ten votes cast for said Howe were given by persons not
qualified to vote under the twentieth amendment to the consti-
tution of this Commonwealth.

It was claimed on behalf of the sitting member in cases
where it is alleged illegal votes have been cast for the sitting
member, that the names of the persons alleged to have cast the
illegal votes should be set out in the specification ; that this
was but just to the sitting member and in accordance with the
precedent. (Wilson’s Par. Digest, page 124.)

The Committee, however, ruled that this was not necessary,
and that the contestant might under the specifications filed, put
in evidence as to any person in either of the towns of Berlin,
Clinton and Northborough, which comprise said district.

It appeared in evidence that the votes for representative in
the district was as follows

Howe. Palmer. Chipman.
Clinton, 253 808 8
Berlin, ...... 2G 71 24
Northborough, ....202 93 3

481 472 35

Said vote gives a plurality of nine for the sitting member.
The contestant claimed that two persons voted in North-

borough who were not residents of that town, viz., Charles H.
Stone and Joseph Miles, both of whom were examined and testi-
fied that they voted for representative at the last election. In
relation to Stone, the evidence showed that he had lived with his

MINORITY REPORT.
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father in Northborough from early youth ; that he had been for
some time, and then was an express messenger on the Boston,
Clinton, and Fitchburg Railroad; that he resided, at the time
he testified, in Fitchburg ; that he was married Oct. 19,1869 ;

that he hired a tenement in Fitchburg the day before his mar-
riage, and moved to it October 26th ; that he gave notice to
the selectmen of Northborough about the time of his marriage,
that although he should live for the time in Fitchburg, he
desired and intended to retain his residence in Northborough ;

that he did not claim, or intend to acquire, a residence in any
other town ; that his business for the present required him to
be in Fitchburg over night, as he was messenger on the road ;

and that he left a portion of his personal property at his father’s
house at Northborough. He declined to state for whom he
voted,—the Committee adopting the rule that no person should
be compelled to state for whom he voted ; but that evidence of
the political reputation of persons so declining was admissible;
and upon this point the evidence tended to show that Stone had
been classed as a democrat. On these facts two questions
arose.

Ist. Was Stone a legal voter in Northborough ?

2d. Did he vote for the sitting member ?

The majority of the Committee reach the conclusion that he
was not a legal voter, and that he voted for the sitting member.
In this conclusion I cannot concur. The presumption, both of
law and fact, is that he was a legal voter, and the burden was
on the contestant to prove that he was not. It was also incum-
bent on the contestant to prove that he voted for the sitting
member, and in my judgment neither of these facts was proved.
In previous years the House of Representatives has frequently
held that, in cases of this kind, the intention of a voter as to
his residence is to be the test in determining his right to vote ;

but I assume that such intent should be found to exist before
the question is mooted, and that it must be accompanied by
some concurrent sustaining fact. Both of these, it seems to
me, existed in Stone’s case. The intent was expressed in his
notice to the selectmen, given before his marriage, early in
October, and as evidence of that intent a portion of his per-
sonal effects were at his house in Northborough on the day of
election. As sustaining this view, I beg leave to refer the House

2
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to the case of Petersham, on page 571 of Cushing,—Story and
Joselyn’s edition of the contested elections in Massachusetts.
A decision of the supreme court, reported in the sth of Met.,
was relied on by a majority of the Committee as sustaining
their views.

My conclusion is, therefore, that Stone was a legal voter;
but, assuming that he was not, there is no sufficient evidence,
in my opinion, that he voted for the sitting member, save and
except that in times past he acted with the democratic party.

As to Joseph Miles, the Committee found that he was not a
legal voter in Northborough, and they also found that he voted
for the contestant. Miles’s vote being deducted from the whole
number thrown for Mr. Palmer, leaves the whole number cast
for him 471 instead of 472. The contestant also claimed that
ten or more persons voted in the town of Clinton for the sitting
member who, though citizens of the United States, yet could
not read and write. The contestant called a large number of
persons as witnesses to this point pand at the hearing the Com-
mittee adopted the rule previously stated that no witness would
be compelled to state for whom he voted. When the question
was first asked of a witness if he could read or write, the counsel
for the sitting member objected to the question, contending that
no person ought to be compelled to answer such a question, as
it might tend to criminate him if he had voted, and also that it
might tend to bringhim into disgrace, and further contending that
the fact was immaterial as under the fourteenth amendment of
the constitution of the United States, such a qualification could
not bo enforced. The Committee, without passing on the last
objection, said they would report it to this House for its con-
sideration, overruled the other and compelled the witnesses to
answer the question. Assuming that the Committee was acting
in a judicial capacity, receiving a weighing evidence under the
well recognized rules of law, it follows that no man ought be
compelled to answer any question which might tend to bring
him into disgrace, contumely or contempt or which would tend
to criminate him. It being in evidence that the witnesses voted
under the rules of law, their statement before the Committee
could be used as evidence against them on an indictment for
illegal voting. Under such circumstances, in compelling them
to answer this question, the Committee were compelling them
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to furnish evidence which might be used against them in a cri-
minal prosecution. This ruling of the Committee was, I now
think, a violation of the rights of the witnesses. It is such
testimony as no court of law would have required of the wit-
nesses, and as the House is not only the final judge of the
weight, but also of the admissibility of evidence, I submit
this question to its judgment. Of the witnesses called by the
contestant, one Thomas McNamara testified that he could not
read or write and that he voted for Mr. Palmer,—another wit-
ness named John Filbin testified that he could not read and
write and that he voted for Mr. Howe. Seven of the others
testified that they could read and write, viz. : O’Malley,
McCaffery, McDonald, Haley, Owen, Philip Filbin and McGee,
and some of them were compelled to give practical proof of
their ability'to do so, being called upon to read and write in
the presence of the Committee and a large body of spectators.

One Derby Hastings, who was examined, was not asked
whether lie could read and write, and the only evidence be-
fore the Committee was his statement, “ Don’t know for whom
I voted—aint particular.”

There was also evidence of the declarations of the witnesses
which were admitted by the Committee, against the objection
of the counsel for the sitting member, and in one or two in-
stances of persons who saw the parties vote, tending to show
that six of these witnesses, viz., Hugh Connor, Mark Kilmurry,
John A. Toole, William Fallon, David Barry and Thomas Cal-
lahan had voted for the sitting member. If the evidence of
declarations of witnesses be admissible, and I respectfully sub-
mit to the House it cannot be, more especially in the case of
one’s own witnesses, the vote would stand thus:—

For Howe, 481
Deduct Filbin’s vote and the six above referred to, .

. 7

And Howe received 474
Vote for Palmer,

........471
Deduct McNamara’s, 1

Total, 470

Leaving the sitting member a plurality of four votes. One
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of the seven deducted is a returned soldier who had voted several
years in Clinton and whose vote has never been questioned.
There was no evidence before the Committee as to how the re-
maining eight witnesses voted, viz., Martin Kitteridge, Michael
Ryan, Terrence O’Connor, William Cannon, Roger Toole, Dennis
Maher, Owen Kitteridge, Michael Scanlan, except that three per-
sons testified that they, acting as a committee of the prohibition
wing of the republican party of Clinton, agreed that these
eight were democrats, while some of them testified that they
never heard the political bias of any of the above men spoken
of except in that committee. The rule, I apprehend, which
should have been adopted by the Committee ought to have been
similar to that required to prove a man’s reputation for truth
and veracity and for solvency; that is, it must be a general
reputation, not manufactured or made up by interested parties.
But in the case of these eight persons no one of the witnesses
had ever heard their political character or reputation spoken of
except by themselves in their capacity of nose-counting com-
mittee ; and when it is remembered that two of these eight
persons were naturalized in October, 1869, and their names
placed on the voting list a few days previous to the election,
but little weight could bo given by me to such testimony.

Again, five of the eight had voted before in Clinton, and it
appeared in evidence that the contestant himself, acting in his
capacity as chairman of the board of selectmen, had received
the votes of many of the witnesses, these five included, and had
placed some of their names on the voting list. It would seem
that he now should be estopped to deny their right to vote.
Taking the entire testimony and assuming for the moment that
these eight voters were disqualified, I find no evidence sustain-
ing the point taken by the contestant, viz., that they voted for
the sitting member, and therefore the sitting member in my
opinion has a plurality of votes.

But underlying this entire subject is, in my judgment, a
serious and important inquiry. By the fourteenth amendment to
the constitution of the United States, section 1, it is provided
that no State shall make or enforce any law which shall abridge,
&c., the privileges and immunities of any citizen of the United
States. The right to vote has been made a fundamental con-
dition of the recognition of the lately rebellious States by Com
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gress, and this right is unabridged by any property or educa-
tional qualification. Certain regulations in the nature of police
regulations as to registering, &c., have been permitted, but no
prequisite qualification. Of these laws each State must take
notice, and if there be any law of a State which deprives any
person entitled to vote in any one of these States, does not such
a law abridge the privilege of such citizen, to wit, the privilege
of participating in the election of the law-makers and executors ?

It seems beyond question that this was the purpose and intent
of this amendment, and if it be so, the question arises, So long
as it exists are not all State laws, whether organic or statute,
that conflict with it, for the time suspended ?•

/ Griswold v. Pratt, 9 Met. 16.
Aj respectfully submit to the House whether the clause of the

constitution of Massachusetts requiring reading and writing as
a prerequisite qualification to entitle all those witnesses to be
legal voters, is not, by force of the fourteenth amendment to the
constitution of the United States, suspended and inoperative.
But aside from the mere hearsay testimony of parties as to the
declarations of voters, the mere conclusion come to in a com-
mittee of interested parties, are not sufficient, in my estimation,
to warrant me that those votes, even conceding that they are
illegal, were cast for Jonas E. Howe. The undersigned respect-
fully submits, that in a question of this kind, involving not only
the right of a citizen of this Commonwealth to the seat to which
he is presumed to have been elected, but the rights of the voters
of the district which he represents to have their opinions and
principles represented on this floor according to their will and
purpose. It is by no means enough to show that it is probable
that any one or more of these voters in Clinton who are said
to be disqualified voted for the sitting member. It is not likely
that any representative was ever voted out of his seat for the
benefit of any claimant on the ground that certain illegal voters
belonged to the same party as the ousted member, and that
therefore it must bo presumed they voted for him. How much
stronger is a case of this kind, where voters are not proved as
belonging to the same party with the sitting member, save on
the testimony of two or three who never heard their political
proclivities canvassed save in a nose-counting committee. It
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is not only necessary to prove the illegal vote, but also to prove
for whom the vote was cast, —and it will be found an exceed-
ing bad practice, and a dangerous precedent, to unseat any
member of this House upon any presumption such as a majority
of the Committee in this case have come to.

Entertaining these views, I therefore report that the petitioner
have leave to withdraw.

(Signed,) J. E. FITZGERALD,
Committee of the Minority.






