
HOUSE No. 107.

House of Representatives, Feb. 13, 1888.

The Committee on Probate and Insolvency, who were
instructed to inquire into the expediency of legislation abol-
ishing the jurisdiction of masters in chancery and commis-
sioners of insolvency over poor debtor cases, and providing
a mode of procedure with reference to poor debtor matters ;

and also of legislation conferring upon the municipal court
of the city of Boston jurisdiction over poor debtor matters,
and increasing the number of justices of said court, and of
providing for additional clerical assistance for the same in
case such jurisdiction shall be conferred, report the accom-
panying Bill.

For the Committee,

SAMUEL W. McCALL.

CommonvDcaitt) of Massachusetts.
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In the Year One Thousand Eight Hundred and Eighty-eight.

An ACT
Relating to the Procedure in Poor Debtor Matters.

Be it enacted by the Senate and House of Representatives
in General Court assembled, and by the authority of the
same, as follows:

1 Section 1. The judgment creditor in an exe-

-2 cution issued upon a judgment for the sum of
3 twenty dollars and upwards, exclusive of all costs
4 whenever the same may have accrued, and while
5 so much as that amount remains uncollected, may
6 apply to some court or magistrate having juris-
-7 diction as hereinafter provided, by petition veri-
-8 lied by the oath of the applicant or some person
9 in his behalf, setting forth the fact of such jndg-

-10 ment and that at least twenty dollars, exclusive
11 of all costs whenever the same may have accrued,
12 remains due thereon, and a copy of the execution,
13 and alleging that he believes that the judgment
14 debtor has property not exempt from being taken
15 on execution, which he refuses to apply in pay-

dLommomucaltl) of illassachuoetts.
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16 ment of said execution, or to expose so that the

17 same may be taken thereon, and praying that
18 a citation may issue requiring him to appear
19 before said court or magistrate at a time and
20 place therein to be fixed and submit to an exami-

-21 nation touching his estate; and thereupon the
22 court or magistrate applied to shall issue such
23 citation, which shall be served by some officer
21 qualified to serve the execution, not less than
25 three days before the time therein fixed for the
26 examination. Service shall be made upon the
27 debtor in person, or in case the debtor cannot be
28 found, at his last and usual place of abode.

1 Sect. 2. If the debtor fails to appear at the
2 time and place fixed in the citation, on proof of
3 service by the return of the officer, the court or
1 magistrate may issue a capias to bring the debtor
5 before such court or magistrate, which shall be
6 served by some officer qualified to serve the
7 citation. When the debtor appears, or is so
8 brought before the court or magistrate, he shall
9 be examined under oath, orally, or otherwise if

10 the court or magistrate shall so order, by the
11 creditor, touching his estate and the disposal of
12 the same; and the debtor may state such further
13 facts as are pertinent to the issue, and the creditor
11 may re-examine him in reference thereto. Either
15 party may introduce other legal and pertinent
16 evidence in relation to the subject of such cxami-
-17 nation.
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1 Skot. 3. If it appears that the debtor has
2 estate or property of any kind, not exempt from
3 being taken on execution, he shall be required to
4 produce the same, if possible, to be taken upon
5 execution, or so much thereof as may be needed
C to satisfy such execution with the costs of such
7 proceedings upon such citation. If said estate or
8 property cannot be produced so as to be taken
9 upon execution, the debtor shall be required to

10 execute and deliver to the creditor, or some per-
il son in his behalf, a transfer, assignment or con-
-12 veyance of the same, in such form as the court or
13 magistrate may direct, except that in no case
14 shall a warranty of title be required; and if, upon
15 being ordered to do so, he neglects or refuses to
16 produce said estate or property to be so taken, or
17 to transfer or convey the same, he shall be com-
-18 mitted by said court or magistrate as for con-

-19 tempt, and shall stand committed until he obeys
20 such order or is discharged by said court or
21 otherwise according to law.

1 Sect. 4. If such debtor during such commit-
-2 incut becomes an insolvent debtor under the laws
3 of this Commonwealth or a bankrupt under the
4 laws of the United States, or if it appears that
5 he has been divested of his property or estate
6 during such commitment otherwise than by his
7 own act he shall be discharged.

1 Sect. 5. If after the cause of action accrued
2 upon which the judgment was obtained the
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3 debtor has made a fraudulent conveyance, trans-
dr fcr or gift of any property or estate, he may he

5 required to transfer the same to the creditor, or

G so ranch thereof as may he required to satisfy
7 such execution with the costs of the proceedings
8 upon such citation, who may thereupon demand
9 such property and recover the same from the

10 party who received it, or from any person who

11 has taken the same without consideration, or

12 with notice of the fraud or want of consideration
13 of the original transfer, conveyance or gift.
11 And if, upon being ordered by the court or

13 magistrate, the debtor neglects or refuses to con-
1G vey such property, he may he committed for con-

-17 tempt as under section three of this act.

1 Sect. G. If, after the service of the citation
2 upon the debtor, and during the pendency of
3 the proceedings thereon, he has made a convey-
-1 ance, assignment or transfer of any property, or
3 payment of money, with intent to prevent the
6 same from being transferred or paid to the cred-
-7 itor, or applied by the force of the said proceed-
-8 ings to the satisfaction of said judgment, such
9 transfer, assignment, conveyance or payment

10 shall be deemed made in contempt of court, and
11 the debtor shall he liable in the discretion of the
12 court or magistrate to be committed as for a
13 contempt, and to stand commited until discharged
14 by said court or magistrate or otherwise accord-
-15 ing to law; hut payment of debts for necessaries
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16 and debts due on judgments shall not be deemed
17 within the prohibition of this section.

1 Sect. 7. The debtor may redeem real estate
2 conveyed under the preceding sections within
3 one year and personal property within sixty days
4 from the date of -such transfer, assignment or
5 conveyance, upon payment of the debt and costs,
6 and of the necessary expense actually incurred
7 by the creditor for the care or custody of such
8 property. If such estate or property is not so

9 redeemed, the same shall be sold forthwith at
10 public auction, unless in the conveyance or as-
-11 signment thereof it was provided otherwise, and
12 the proceeds, after deducting the expenses of
13 such sale, shall be applied to the payment of said
14 debt and costs, and the excess, if any, shall be
15 paid to the debtor; or the creditor may take said
16 property at a valuation to be fixed by the debtor
17 in the transfer, assignment or conveyance, apply-
-18 ing the proceeds as aforesaid.

1 Sect. 8. If the debtor appears as directed by
2 the citation, and obeys all lawful orders and re-
-3 quirements of the court or magistrate, the cred-
-4 itor shall not, for the period of three years after
5 the termination of any such proceedings, make
6 application for another examination of the debtor.

1 Sect. 9. Judgments in favor of the Common-
-2 wealth may, when the attorney-general or the
3 district attorney for the district in which such
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4 judgments were recovered so orders in writing
5 upon the execution, be enforced according to the
6 provisions of the preceding sections ofthis chapter.

1 Sect. 10. No person shall be arrested on
2 mesne process or execution unless the plaintiff
3 or creditor or some one in his behalf makes affi-
-4 davit and proves to the satisfaction of some court

5 or magistrate having jurisdiction as hereinafter
6 provided; first, in the case of mesne process, that
7 he has a good cause of action and reasonable
8 expectation of recovering at least twenty dollars
9 exclusive of all costs which have accrued or may

10 accrue; or, in the case of execution, that he has
11 an execution against the debtor amounting, ex-

-12 elusive of all costs whenever the same may have
13 accrued, to twenty dollars or upwards and that
14 so much as that amount remains uncollected; and
15 second, that he believes and has good reason to
16 believe that the defendant or debtor has property
17 not exempt from being taken on execution which
18 he does not intend to apply to the payment of
19 the plaintiff’s or judgment creditor’s claim, and
20 that he intends to leave the state so that he can-
-21 not be examined touching his estate as herein
22 provided. And such affidavit and the certificate
23 of the court or magistrate, that there is reason-
-24 able cause to believe the charges therein contained
25 are true, shall be annexed to the writ or execu-
-26 tion. No arrest shall be made after sunset, unless
27 specially authorized by the magistrate making the
28 certificate, upon satisfactory cause shown. But
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29 no affidavit or certificate shall be required to
30 authorize an arrest upon an execution for costs
31 only.

1 Sect. 11. A person arrested on mesne process
2 or execution shall be allowed a reasonable time to
3 procure a surety or sureties on his recognizance,
4 and shall be released from such arrest upon his
5 recognizing with sufficient surety or sureties to
6 the satisfaction of some magistrate qualified to
7 approve the sureties on a bond given to dissolve
8 an attachment, with condition, in case of arrest
9 upon mesne process, that if judgment be rendered

10 against him, he will within thirty days after the
11 rendering thereof submit himself for examination
12 touching his estate as hereinbefore provided, first
13 giving to the plaintiff a like notice of the time and

14 place to that hereinbefore provided in the case of
15 citation issued to the debtor,and that he will appear
16 at the time and place fixed for his examination and
17 from time to time until the same is concluded, mak-
-18 ing no default at any time fixed for his examination;
19 or that he will within thirty days from the date of

20 the recognizance submit himself to an examina-
-21 tion touching the allegation that he intends to

22 leave the state, first giving notice as aforesaid;
23 or, if the arrest be on execution, that he will
24 within thirty days submit himself for examination
25 touching his estate, giving notice, appearing and
26 making no default, as provided in the case of

27 arrest on mesne process. The recognizance
28 shall, in the case of mesne process, be in a sum
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29 equal to the ad damnum of the writ, and, in the

30 case of execution in a sum double the amount of

31 the execution.

1 Sect. 12. Any person arrested and having
2 recognized, may, if surrendered by his surety or

3 sureties, recognize anew, upon the conditions ex-
-4 pressed in the first recognizance; and any person
5 arrested on mesne process and having recognized,
6 may at any time without a surrender submit hira-
-7 self for examination touching his estate, in accord-
-8 ance with the provisions of this chapter, giving
9 notice as hereinbefore provided; and if he shall

10 attend and submit himself, making no default at

11 any time fixed for his examination, his surety or

12 sureties shall thereupon be discharged.

1 Sect. 13. If the person arrested does not
2 recognize, he shall, without unnecessary delay,
3 and before he is committed to jail, be taken be-
-4 fore some court or magistrate having jurisdiction,
5 and he shall then and there, if he so desires, be
6 examined touching his estate, as hereinbefore
7 provided, or touching his intention to leave the
8 state, or upon both of such issues, having first
9 had a reasonable opportunity to procure counsel.

10 And if he shall satisfy the court or magistrate
11 that he does not, and did not when arrested, in-
-12 tend to leave the state so that he could not be
13 examined touching his estate, or if he shall obey
14 all lawful orders of the court or magistrate
15 touching his estate; or if the court or magistrate
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1G shall find that he has no goods or estate exempt
17 from being taken on execution, lie shall there-
-18 upon be discharged. If the person arrested does
19 not desire to be examined as aforesaid, or if, upon
20 an examination only upon the question of his in-
-21 tendon to leave the state, the court or magistrate
22 is not satisfied that he does not, or did not when
23 arrested, intend to leave the state so that he
21 could not be examined, or if he neglects or re-
-25 fuses to obey any lawful order of the court or raag-
-26 istrate touching his estate, he shall be committed to
27 jail. TVhen the arrest has been made on mesne
28 process and judgment has not been attained, a court
29 or magistrate shall in no case order a transfer or
30 conveyance of property, but such court or magis-
-31 trate may order tbe production of property so
32 that the same may be attached, and may make
33 such other orders as are authorized b} 7 this act in
31 the case of the examination of judgment debtors.

1 Sect. 11. Any person committed under section
2 thirteen of this act on account of a neglect or

3 refusal to obey a lawful order of the court or

4 magistrate touching his estate shall be deemed
5 committed for contempt, and may be released in
G any manner provided in this act in the case of
7 persons so committed. Any person committed
8 for any other cause under said section thirteen may
9 at any time recognize in the manner and upon the

10 condition set forth in section twelve of this act,
11 and shall thereupon be released. Or if such per-
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12 son does not recognize, he may submit himself for
13 examination touching his estate as hereinbefore
14 provided, first giving the plaintiff or creditor at
15 least twenty-four hours’ notice of the time and
16 place fixed for such examination. If upon such

17 examination, or if upon the examination of any
18 person touching his estate, under the provisions
19 of this act, the court or magistrate shall find that
20 the defendant or debtor has no goods or estate
21 exempt from being taken on execution, or if the
22 defendant or debtor obeys all lawful, orders of
23 the court or magistrate, he shall thereupon be
24 discharged. But if the defendant or debtor re-

-25 fuses to obey any lawful order of the court or
26 magistrate touching his estate, he shall stand
27 committed as for contempt, and may be released
28 in any manner provided in this act in case of
29 persons so committed.

1 Sect. 15. Any person committed under this
2 act for contempt of court or magistrate, not a

3 court of record, for any other cause than a refusa^
4 or neglect to execute a conveyance of property?
5 may at any time after the expiration of seven days
6 from the time of his commitment, submit himself
7 for examination touching his estate, as herein-
-8 before provided, to some court or magistrate hav-
-9 ing jurisdiction, first giving the plaintiff or cred-

it) itor notice as provided in section fourteen of this
11 act. The provisions of section six of this act shal
12 be applicable upon such examination with refer-
-13 ence to the time of service of the citation upon
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14 which the first examination was had. No person
15 shall remain committed in any case for contempt
1G for any other cause than a neglect or refusal to
17 execute a conveyance of property, for more than
18 thirty days.

1 Sect. 16. All notices herein provided to be
2 served upon the plaintiff or creditor, may be
3 served upon him or his attorney, or if neither can
4 be found, upon the officer who made the arrest;
5 and if the plaintiff or creditor, or his attorney or
6 such officer, cannot be found, then at the last and
7 usual place of abode of any one of them. Where
8 there is more than one plaintiff or more than one
9 attorney, service on one shall be sufficient. The

10 attorney who made the writ may be deemed
11 to be the attorney. Such notices shall be
12 served by some officer qualified to serve civil
13 process.

1 Sect. 17. The plaintiff or creditor shall pay
2 for the proper support of the defendant or debtor
3 committed under the provisions of this act, and
4 shall give to the jailer satisfactory security there-
-5 for; and if the plaintiff or creditor neglects for
6 twenty-four hours after commitment to give such
7 security, the jailer may forthwith discharge the
8 prisoner without notice. The plaintiff or creditor
9 may at any time order the discharge of the de-

-10 fendant or debtor, and he shall thereupon be
11 discharged.
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1 Sect. 18. Any person having been arrested
2 under the provisions of this act and having been
3 discharged by order of a court or magistrate
4 having jurisdiction, or by the order of the plain-
-5 tiff or creditor, or by the jailer by reason of the
G neglect of the plaintiff or creditor to give security
7 as provided in section nineteen, shall be forever
8 exempt from arrest on the same execution or any
9 process founded on the judgment, or the same

10 cause of action or any process founded thereon,
11 unless convicted of having wilfully sworn falsely
12 on his examination in case he has been discharged
13 by order of court. But after three years from
14 the time of his discharge he shall be liable to be
15 re-examined upon citation as hereinbefore pro-
-16 vided.

1 Sect. 19. When a person committed to prison
2 on a warrant of distress in favor of the Common-
-3 wealth represents to the jailer that he is desirous
4 of submitting himself for examination touching
5 his estate according to the provisions of this act,
G the jailer shall make the same known to some
7 court or magistrate having jurisdiction. The
8 magistrate shall thereupon appoint a time and
9 place for examination and notify the district

10 attorney for the district by a notice which shall
11 be sevred on him by an attested copy thereof in
12 hand, or by leaving the same at his usual place
13 of abode th ree days at least before the time fixed
14 for the examination. The district attorney may
15 attend such examination or may appoint counsel
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16 in his stead, and for such attendance by himself
17 or counsel suitable allowance shall be made by
18 the superior court for the county.

1 Sect. 20. The judge of the probate court for
2 the county in which any person supposed to be
3 insane is confined on mesne process or execution
4 shall, on the petition of any person interested, ap-
-5 point a time and place for a hearing, notice of
6 which shall be given to the plaintiff at least two
7 days before the time appointed, and in other
8 respects the proceedings shall be as provided in
9 chapter eighty-seven of the Public Statutes for

10 cases of insane persons not under arrest. If satis-
-11 fied upon the hearing that the person is insane, the
12 judge may order his discharge or removal to a

13 state lunatic hospital or some other place pro-
-14 vided by law for insane persons, but the rights
15 of the plaintiff or creditor shall remain as though
1G no such discharge or removal had taken place.

1 Sect. 21. Whoever recognizes as surety for
2 another, as provided in this act, may, at any time
3 before breach of the recognizance, surrender
4 his principal, and exonerate himself from all fur-
-5 ther liability, in the manner provided for the sur-
-6 render by bail.

1 Sect. 22. When arecognizance taken under this
2 chapter is broken, the plaintiff may have a remedy
3 thereon by action of contract, to be commenced
4 within one year after such breach; judgment
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5 shall be entered for the amount of the penalty, but
6 execution shall issue for so much thereof only as
7 may be justly and equitably due; but if the re-
-8 cognizance was taken on an execution, the execu-
-9 tion shall not issue for less than the amount due

10 on the original judgment, with all the lawful costs
11 and charges arising after the issuing of the orig-
-12 inal execution.

1 Sect. 23. All actions brought in favor of the
2 Commonwealth under the provisions of the pre-
-3 ceding section shall be brought in the court where
4 the judgment was rendered.

1 Sect. 24. When an escape is made by a pris-
-2 oner arrested or committed under the provisions
3 of this act, whether the escape is negligent orvol-
-4 notary on the part of the officer, the creditor may
5 in an action of tort against the officer recover such
6 damages as he may have suffered by the escape,
7 and the rights of the plaintiff or creditor as against
8 the defendant or debtor shall remain as though no
9 arrest or committment had taken place.

1 Sect. 25. All references in the Public Statutes
2 to the relief of poor prisoners and all like refcr-
-3 ences shall be deemed to relate to the provisions
4of this act. Chapter one hundred and sixty-two
5 of the Public Statutes, chapter four hundred and
6 forty-two of the acts of the year eighteen hun-
-7 dred and eighty-seven, and all acts and parts of
8 acts inconsistent herewith arc hereby repealed.
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9 But the provisions of this act shall not apply to
10 cases now pending under the provisions of said
11 chapters and acts and parts of acts.

1 Sect. 26. A defendant or debtor, having given
2 notice of a hearing pursuant to any of the pro-
. 3 visions of this act, shall not at any appointed
4 hearing, or at any continuance thereof, suffer de-
-5 fault by reason of the absence or disability of the
6 court or magistrate, if within three days thcre-
-7 after such defendant or debtor shall provide for a

8 continuation of such hearing by the issuing of a
9 new notice to the plaintiff or creditor to be served

10 as required in the case of the original notice.

1 Sect. 27. If the judgment debtor or defend-
-2 ant resides or has his usual place of business in
3 the county of Suffolk, the Municipal Court of the
4 city of Boston shall have jurisdiction under all
5 the provisions of this act, unless otherwise espe-
6 cially provided herein; and, except in the county
7 of Suffolk, masters in chancery, commissioners of
8 insolvency and district, municipal and police courts
9 and trial justices shall have like jurisdiction, when

10 the defendant or judgment debtor resides or has

11 his usual place of business within the limits of
12 the jurisdiction of such court or trial justice in

13 civil causes, or the county for which the master in
14 chancery or commissioner of insolvency was ap-

-15 pointed. If the defendant or judgment debtor does
16 not reside or have his usual place of business in the

17 Commonwealth, any of such courts or magis-
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18 trates shall have jurisdiction. Said courts and
19 magistrates shall have the powers, with reference
20 to all the incidents to cases arising under this act,
21 that trial justices or other courts have in civil
22 actions, and witnesses duly summoned shall
23 attend as required in civil cases. In ease of the
21 absence or disability of any magistrate before
25 whom any process is pending under this act, any
26 other magistrate or court, otherwise having juris-
-27 diction, may appear and act in his stead.

1 Sect. 28. There shall be appointed in the
2 manner provided by the Constitution one addi-
-3 tional associate justice of the Municipal Court of
4 the City of Boston, who shall be paid in the
5 manner provided by law the salary established by
6 law for an associate justice of said court; and one
7 additional special justice who shall have the
8 duties, powers and compensation provided by law
9 for a special justice of said court, so that the said

10 court shall be composed of one chief justice, four
11 associate justices and two special justices.

1 Sect. 29. Any justice or special justice of any
2 court having jurisdiction under the provisions of
3 this act may, when an application is made, issue
4 the certificates and notices provided for in this
5 act, as if the application had been made in open
6 court.

1 Sect. 30. The fees of a court or magistrate
2 shall be for the entry of a petition for a citation
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3 one dollar. For each day during which an exam-
-4 ination is had three dollars, and for each adjourn-
-5 inent of a hearing one dollar. For any certificate
6 required to be made one dollar. In the county
7 of Suffolk the fees aforesaid shall be paid to
8 the clerk of the Municipal Court for the city
9 of Boston for civil business, who shall account

10 therefor to the treasurer of the county of Suffolk.
11 The said clerk shall be allowed one thousand
12 dollars for additional clerical assistance in addi-
-13 tion to the amount now allowed by law.
14 The magistrate shall be paid for approving the
15 sureties on a recognizance one dollar and fifty
1(3 cents, and the same fee shall he paid if the sure-
-17 ties are refused. The fees of an officer for
18 service of citations under the provisions of this
19 chapter shall be the same as are allowed by law

20 for the service of summons in an action at law.
21 The fees provided for in this section shall be paid
22 by the party who makes application for the cita-

-23 tion for or notice of examination, or for the cer-

-24 tificate authorizing the arrest of the defendant,
25 except that the fees for the examination of a per-
-26 son arrested on mesne process or execution and
27 for approving or refusing the sureties on a

28 recognizance shall be paid in advance by the

29 party causing the arrest.
30 If the plaintiff or creditor, at any time after
31 request, makes default in the payment of fees, or

32 if he or some one in his behalf does not attend at

33 an examination, the court or magistrate shall
34 order the defendant or debtor to be discharged



191888.] HOUSE —No. 107.

35 without examination, and without payment of any
36 fees. If the arrest was on mesne process, and
37 final judgment in the action is rendered for the
38 defendant, he shall have taxed in his costs against
39 the plaintiff all lawful costs paid by him because
40 of the arrest, and execution shall issue therefor.
41 If the arrest was on execution, the debtor shall
42 not be deemed to have satisfied the same until he
43 has paid all costs paid by the creditor upon and
44 after the arrest, and all lawful charges paid by
45 the creditor for his support in prison; but if the
46 arrest was on mesne process and the plaintiff
47 shall recover more than twenty dollars, exclusive
48 of all costs, the lawful costs paid by him upon
49 and after the arrest, and the lawful charges paid
50 by him for the defendant’s support in prison shall
51 be taxed in his costs against the defendant, and
52 execution shall issue therefor.

1 Sect. 31. This act shall take effect; upon its
2 passage.




