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BOARD DECISION 

 
Procedural History 

 
This matter originally came before the Architectural Access Board (“Board”) as a variance request 

received by the Board on or about November 9, 2016, pursuant to 521 CMR 4.00 and submitted by Stephen M. 
Corrigan, President, Mountain View Landscapes and Lawncare, Inc., (“Petitioner”). The application sought a 
variance from the requirements of section of 521 CMR: 22.3.1, “[n]owhere shall the cross slope of walkways 
exceed one-in-50 (1:50) (2%).”  The Petitioner seeks relief for areas of cross slopes that exceed the 2% maximum 
requirement. 

 
The case was presented as an incoming case during the November 28, 2016, Board meeting.  The Board 

voted to CONTINUE the matter based on the fact that the application had not been properly served on other 
parties and the application did not include written authorization from the City of Worcester authorizing 
Mountain View Landscapes and Lawncare to submit a request for variance on behalf of the City.  The Board also 
requested that the Board’s staff contact the applicant for additional information.  A Notice of Action stating the 
above was sent to all parties on November 29, 2016.  As a result of the application service notices not be 
properly served, Scott Ricker from Reli-Abilities, was not aware of the variance request and in turn, sent an email 
to the Board on November 27, 2016, asking to postpone the review of the case so he could familiarize himself 
with the request.  In addition, On January 5, 2017, an email was received from Michael Kennedy, ADA Access & 
Advocacy Coordinator, Center for Living & Working, Inc., stating that he was unaware of the variance request. 

 
On December 8, 2016, the Board received correspondence from Robert C. Antonelli, Jr., Assistant 

Commissioner, Department of Public Works and Parks, City of Worcester, acknowledging the Application for 
Variance submitted by Mountain View Landscapes and Lawncare, Inc., on behalf of the City.   
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In response to the Notice of Action sent on November 29, 2016, a meeting was scheduled for December 

7, 2016, between the Board’s staff and Ed Dwyer, Project Manager, Mountain View Landscapes, to discuss the 
Application for Variance.  An amendment to the Application for Variance was submitted to the Board on January 
6, 2017, from Mountain View Landscapes and Lawncare, Inc.  The amendment stated that the service notices 
have been corrected and sent out to the appropriate parties.  Also included in the amendment was a revised 
plan showing all required cross slope percentages. 

 
 On January 20, 2017, the Board received and email from Scott Ricker with his comments on the 

requested variances and asking that his comments be included in the hearing package.  Subsequently, on 
January 23, 2017, the Board received an email from Michael Kennedy with his concerns regarding the 
Application for Variance.  The amendment submittal was reviewed by the Board on February 21, 2017. 
Subsequently, the Board voted to DENY the variance amendment request for 521 CMR 22.3.1 as proposed, for 
the reason that impracticability has not been proven in this case and on the condition that the City of Worcester 
hold the bond money for this project until such time variances are granted or a plan for compliance has been 
approved by the Board. An Amended Notice of Action was sent to all parties on March 1, 2017. 

 
On March 23, 2017, the Board received a Request for Adjudicatory Hearing from Stephen Corrignan, 

President of Mountain View Landscapes and Lawncare, Inc., aggrieving the Board’s decision from February 21, 
2017, with respect to 521 CMR 22.3.1.  An Adjudicatory Hearing request was also received from Robert C. 
Antonelli, Jr., from the Worcester Department of Public Works and Parks on March 24, 2017.  A Notice of 
Hearing was sent out to all parties concerned on March 23, 2017 scheduling a hearing for May 22, 2017. The 
hearing was held in accordance with M.G.L. c. 30A, §§ 10 and 11; 801 CMR 1.02 et seq.; and 521 CMR 4.00. All 
interested parties were provided the opportunity to testify and present evidence to the Board. 

 
The following individuals appeared at the hearing:  Ed Dwyer, Mountain View Landscapes and 

Lawncare, Inc.; Cesar Valiente, City of Worcester Department of Public Works; Jack Peacock, Peacock 
Communications; Steve Zoto, Worcester Common; Bill Richard, Worcester DPW & Parks, Worcester Common. 
The witnesses were sworn in by the Board’s Chair. 
 

Applicable Laws 
 
Pursuant to 521 CMR 3.3.1b, Work performed: “[i]f the work costs $100,000 or more, then the work 

being performed is required to comply with 521 CMR.  In addition, an accessible public entrance and an 
accessible toilet room, telephone, drinking fountain (if toilets, telephones and drinking fountains are 
provided) shall also be provided in compliance with 521 CMR.” 

 
 521 CMR: 22.3.1 states that, “[n]owhere shall the cross slope of walkways exceed one-in-50 (1:50) (2%).” 
 

 
Exhibits 

 
 The following documentation was entered into evidence: 
 
Exhibit 1: Board Packet AAB 1-64, including the Application for Variance, all correspondence, photographs 

and plans submitted. 
Exhibit 2: Letter from Jayna Turchek, Director of Human Rights & Disabilities, City of Worcester, 

supporting the variance request 
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Exhibit 3: Email from Mike Kennedy, ADA Access & Advocacy Coordinator, in support of the revised 
variance request 

Exhibit: 4: City of Worcester DPW & Parks, Recreation & Cemetery Division, Construction Improvement 
Updates / Master Plan Updates including photographs and plans 

Exhibit 5: Plan showing area of proposed work  
Exhibit 6: Cross Slope Percentage Plan, attachment WC-4 and WC-4A 
Exhibit 7: Photographs of measurements 
 

Factual Findings 
 

The following findings of fact and conclusions of law are supported by substantial evidence, based on 
the credited testimony of the witnesses, documents admitted into evidence and AAB records. M.G.L. c. 30A, § 
11(2), § 14(7): 
 

1) The project consists of improvements to the main entry plaza (Main Street) of Worcester City Hall and 
perimeter walkways on Front, Church and Franklin Streets. Concrete sidewalks were replaced, new 
lighting, steps and a granite seat wall was installed. 

2) The project was completed in 2015. 
3) The estimated cost of the project is $2,588,619.00. (AAB 30) 
4) The amount of retainage for the entire contract is $138,341. (AAB 32) 
5) In the spring of 2016 a review of the site was performed and it was found that a 48” smart level was used 

for measuring and not a 24” smart level, which is required in 521 CMR Section 2.4.4d. 
6) The initial Application for Variance did not include the following information:  letter from the City of 

Worcester authorizing the request for variance; Service Notice was not served to the appropriate parties. 
7) On December 8, 2016, the Board received a letter from Robert Antonelli, Jr., Assistant Commissioner, 

City of Worcester, Department of Public Works and Parks, acknowledging the Application for Variance 
submitted by Mountain View Landscapes and Lawncare. 

8) On January 4, 2017, after meeting with the Board’s staff, an amendment to the original Application for 
Variance was submitted by Stephen Corrignan, President of Mountain View Landscapes and Lawncare, 
Inc. 

9) On January 23, 2017, Michael Kennedy wrote to the Board in opposition of the variance request. He 
states that he opposes the variance request because the cross slopes are extreme and it is difficult for 
him to push his manual wheelchair on the Main Street section. In addition, Mr. Kennedy has concerns of 
how the slopes were measured and questioned if a 48” Smart Level was used because the cross slopes 
are between 3% and 5% around Worcester Common. (AAB 14).  Mr. Kennedy subsequently sent the 
Board an email on May 22, 2017, in support of the amended variance request.  The email was submitted 
at the hearing at Exhibit #3. 

10) In an email dated January 20, 2017, from Scott Ricker opposing the variance request, he states that he is 
not in support of the request due to the cross slopes being excessive at the following:  1). The variances 
for the area in the vicinity of or in front of the WRTA bus station on Church Street, 2). The area at the 
bottom or vicinity of the ramp for the upper City Hall Plaza on/near Front Street, 3). The area at the front 
entrances of City Hall.  In his email, Mr. Ricker also wrote that the Worcester Commission on Disabilities 
meeting scheduled for Tuesday, January 17, 2017, was unable to meet to discuss this project due to the 
weather.  (AAB17) 

 
 

 
 
 



 

Page 4 of 6 
 

 
 

Areas of Concern 
 
Franklin Street – Area of issue is less than 10’ in length.  Slopes varied from 2.0 to 2.7%.  Pre-existing grades at 
the existing street curb and city fence curb had to be met. 
 
Scope of Work for Franklin Street -  Remove existing concrete apron at fence granite wall and adjust concrete 
apron pitch to allow for the 12” square brick pavers to be removed and reset at a slope less than 2% and 
match in with the pavers not to be removed. 
 
Main Street- Area of issue is 20-30’ in length.  Existing street curbing, existing electrical hand holes, lighting 
bases needed to be matched.  Percentages varied from under and over 2% over a 30’ length of the sidewalk, 
the variance to the over/under could vary every 2’ of the walk. 
 
Main Street – Area of issue is 10 to 15’ in length.  Maximum percentage were 2.6 in this area.  The existing 
granite curb was removed and reset but to meet up with grades on the interior of the property.  Restricted to 
the amount of change in grade to reset the curb.  Future street repaving of Main Street is also a factor.  Street 
paving was supposed to take place in 2014-2015.  Fire hydrants, electrical service boxes, manhole covers, 
street crosswalks and directional signal poles create obstacles. 
 
Scope of Work for Main Street – Remove existing concrete sidewalk along Main Street.  Remove the existing 
12” square pavers that abut the concrete walks being removed. Re-pour the concrete sidewalk to adhere to 
the proper pitch and reset the concrete pavers to blend back into the plaza area of the common space in front 
of the City Hall steps.  The percentage of pitch on the 12” square pavers of this plaza area will increase. 
 
Front Street – Area of concern is 5 to 10’ on each side of the ramp.  The cause is due to a pre-existing grade at 
the exit of the handicap ramp at the rear plaza of the City Hall building.   
 
Front Street – Area of concern is over 100 LF, with varying readings of less than 2% and more than 2% were 
found to change with each 2’ increment of inspection.  
 
Scope of Work for Front Street – Remove existing concrete apron at fence granite will and adjust concrete 
apron pitch to allow for the 12” square pavers to be removed and reset at a slope less than 2%, and match in 
with the pavers not to be removed.   
 
Church Street – Area of concern is the bus stop on Church Street is 15 to 20 feet in length and does not carry 
across the entire width of the main walk areas.  Also, the walks along Church Street are 15 to 18’ wide.  
 
Church Street – Area of concern is 15’ in length and on the street side of the walk at the beginning of the 
planting area for the Turtle Boy fountain.  The walkway splits in two directions at this location.  There was a 
reveal of the planting curb that needed to stay consistent around the fountain and existing grades at the 
street that needed to be met. 
 
Scope of Work for Church Street – Remove existing 12” square pavers within the two areas noted.  Reinstall 
these pavers at the proper pitch within a desired width for access and slope the outer pavers to match into the 
existing curbing and concrete aprons.  The outer edges of these two locations will be steeper to accommodate 
the accessible route being in compliance. 
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Discussion 
 

The Board’s jurisdiction is established pursuant to 521 CMR 3.3.1b, Work performed: “[i]f the work 
costs $100,000 or more, then the work being performed is required to comply with 521 CMR.  In addition, an 
accessible public entrance and an accessible toilet room, telephone, drinking fountain (if toilets, telephones 
and drinking fountains are provided) shall also be provided in compliance with 521 CMR.” 

 
Pursuant to 521 CMR 4.1, an “owner or an owner’s representative … who thinks that full compliance with 

521 CMR is impracticable may apply to the Board for a variance from 521 CMR.” Impracticability is defined to 
mean either that compliance with 521 CMR “would be technologically unfeasible” or that it would “result in 
excessive and unreasonable costs without any substantial benefit to persons with disabilities.” 521 CMR 5.00. 

 
During the hearing, the petitioner described the location and surfacing of the area.  The project was to  

make the upper and lower plaza uniform in surfacing.  To get to Franklin or Front Street from City Hall two steps 
need to be traversed. Initially the only accessible route was at the two steps in front of City Hall.  The project 
consisted of improvements to the building main entry plaza and perimeter walkways. The work included 
removal and replacement of existing concrete walks, concrete banding and pavers and fixing the concrete 
sidewalks at the edge of the plaza. In a few areas, some of the cross slopes and sidewalks are over 4%. The work 
was performed in three phases.  The Petitioner indicated on plans of the area (Exhibits #6 and #7), the 
measurements of the slopes and where they are at various locations.   

 
 The petitioners also reported that they made a mistake and used a 4-foot smart level when 521 CMR 

2.4.4d states that: “[s]lopes shall be measured in two-foot increments.” Also, some of the sidewalks had 
obstacles such as underground and exposed utility items that had to be worked around. 

 
The Petitioner stated that in December of 2012, they presented the project to the Commission on 

Disability and after they went through their presentation, the Commission on Disability voted to support the 
design of the upper and lower plaza. During the project the city also wanted to keep the historic nature of the 
common and minimize and additional vertical construction.  The petitioner went on to state that as the project 
was in process, the city received additional funding and decided to expand the work to Front Street and Franklin 
Street.  The Petitioner testify that a Launch Guide pilot program will be used to help people who are hearing 
and/or sight impaired.  When scanned by a smartphone, the Launch Guide will provide visual and auditory 
information about the location and objects in the vicinity.  The software is designed to give directions to let 
people know where the accessible routes are.  The devices will be stationed on crosswalk poles around City Hall 
and the Worcester common area. The Launch Guides will also be located at the corners of City Hall and the two 
ramps near the entrance of City Hall.  Additional signage will also be placed in the area.  During the presentation 
to the Commission on Disability, it was brought to the Petitioners attention that not everyone has a smart phone 
to get the information from the Launch Guide. Information on the Launch Guide will be made known to the 
public through presentations to various groups and information will be on the city’s website.  The Petitioner was 
asked how the Launch Guides and additional signage is going to address the issue of the slopes. The sidewalks 
would still need to be made compliant but the Commission on Disability supports leaving the plaza as is. 
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Conclusion 

 
In light of all of the foregoing, the Board voted as follows: 

 
- to GRANT relief to the plaza as proposed.  

 -     to REQUIRE the remedial work on the sidewalks to be completed no later than October 31, 2017.  
 -     to REQUIRE a summary report be provided to the Board upon completion of the work. 
 
 
A true copy attest, dated:   
 
ARCHITECTURAL ACCESS BOARD 
By: 

      

Walter White, Chair    Diane McLeod, Vice Chair  

 

      

Raymond Glazier, Executive Office of Elder Evan Bjorklund, Massachusetts Office on Disability 

Affairs Designee   Designee  

 

       

Andrew Bedar, Member  George Delegas, Member (Not Present) 

 

          

Dawn Guarriello, Member (Not Present)   Jane Hardin, Member 

 

  

Patricia Mendez, Member 

 
 
A complete administrative record is on file at the office of the Architectural Access Board. 
 
This constitutes a final order of the Architectural Access Board. In accordance with M.G.L. c. 30A, §14 and M.G.L. 
c. 22, §13A, any person aggrieved by this decision may appeal to the Superior Court of the Commonwealth of 
Massachusetts within thirty (30) days of receipt of this decision. 
 
 


