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In re   ) 
   ) 
Yola Esther Development, LLC (Sidewalks) ) 
Kara Drive, Karen Drive, Giovina Drive ) 
Pittsfield     ) 
____________________________________ ) 
 

BOARD DECISION 
 

Procedural History 
 

This matter originally came before the Architectural Access Board (“Board”) as a complaint submitted 
on November 3, 2015, pursuant to 521 CMR1 4.00, by June Hailer, the Chair of the Pittsfield Commission on 
Disabilities (“Complainant”). The Complainant had reported violations of the following sections of 521 CMR: 
21.1 (lack of curb cuts provided); 21.2 and 21.2.1 (lack of curb cuts and lack of access to mailboxes); and 21.3 
(noncompliant cross slopes at existing driveways).  

 
A First Notice was sent to all parties concerned on November 17, 2015, citing reported violations of the 

above-noted sections of 521 CMR. Based on a December 7, 2015 submittal from Thomas Hamel, Esq., then 
attorney for Yola Esther Development, LLC (“Yola Esther”), a Stipulated Order was sent to all parties concerned 
on December 18, 2015, notifying them to submit a corrective action plan to the Board by January 31, 2016. 
After the date for the submittal had passed with nothing received by the Board, a hearing was scheduled for 
March 21, 2016, with notice sent to all parties concerned on February 1, 2016. On March 14, 2016, the Board 
received a completed variance application, submitted pursuant to 521 CMR 4.00, by James Scalise, P.E. of SK 
Design Group, Inc. (“SKD”) on behalf of Yola Esther (“Petitioner”). The variance application sought relief for 
three curb cut locations with slopes varying in gradient up to 4% (per 521 CMR 22.3.1). 

 
The Board convened a hearing on March 21, 2016 which was held in accordance with M.G.L. c. 30A, §§ 

10 and 11; 801 CMR 1.02 et seq.; and 521 CMR 4.00.2 All interested parties were provided with an opportunity 
to testify and present evidence to the Board. Mr. Scalise and Attorney Hamel appeared on behalf of Yola 
Esther. Appearing on behalf of the City of Pittsfield (“Pittsfield”) were Matthew Billetter, city engineer, 
Timothy Croce of the engineering department, and Gerald Garner, the building commissioner. Ms. Hailer also 

                                                 
1 Code of Massachusetts Regulations. 
2 As were the subsequent hearings. 



 

Page 2 of 7 
 

appeared at that time. The witnesses were sworn in by the Board Chair. 
 
Following that hearing, the Board issued a decision, dated March 28, 2016, in which it voted in favor of 

the Complainant in that the Petitioner was not in compliance with 521 CMR 21.1, 21.1, 21.2.1 and 21.3. It 
required the Petitioner to review the areas in question with Pittsfield and the Complainant and to submit a 
plan for compliance and/or amended variance requests for Kara Drive, Giovina Drive and Karen Drive. Such 
plans or requests were to be submitted to the Board by May 15, 2016. It also voted to grant variances as 
requested with respect to the cross slopes at 18 Giovina Drive, and 24 and 29 Kara Drive, on the condition that 
reciprocal curb cuts be installed at the neck of Kara Drive (prior to the cul-de-sac), and at the intersection of 
Kara and Giovina Drives (as seen on AAB 37), and at the mailbox location on Kara Drive as proposed. The 
installation of curb cuts was to be completed and verified via the submittal of both written and photographic 
confirmation of compliance, to be received by the Board no later than June 30, 2016. 

 
Subsequently, in a submittal that the Board received on May 16, 2016, Mr. Scalise requested an 

extension to the previously ordered deadline of May 15, 2016. The submittal noted that it was the Petitioner’s 
intention to review the areas of discrepancy between May 23 and May 27, 2016. The request was for a one-
month extension. On May 17, 2016, the Board received correspondence from Ms. Hailer opposing the time 
extension based on the fact that nothing at the site had changed since the most recent site visit with Messrs. 
Scalise and Croce to re-measure some areas noted in the original complaint. 

 
On May 23, 2016, the Board voted to grant an extension to June 6, 2016, with the understanding that 

this would be the only such extension. The Board further noted that the proposed work should begin during 
the 2016 construction season. The decision was memorialized in writing, dated May 25, 2016. 

 
On June 9, 2016, SKD advised the Board that, although the field survey and plans were completed, Yola 

Esther did not authorize it to move forward with the work or submit additional information. Based on that 
correspondence, the Board scheduled a fine hearing for August 8, 2016, sending notice to all parties on June 9, 
2016. At that time, Ms. Hailer appeared via conference call. William Joyce, the Board’s compliance officer, 
appeared as well. Both were sworn in by the Chair. 

 
 Following the hearing and in a written decision, dated August 16, 2016, the Board voted to fine Yola 
Esther in an amount of $175,000 which was related to the value of the original construction bond. It further 
ordered a fine in the amount of $50 a day per violation (totaling 25 such violations based on SKD’s May 13, 2016 
submittal), starting on August 8, 2016 (the hearing date). Therefore, fines at a rate of $1,250 per day ($50 x 25 
counts) were in effect as of August 8, 2016 to continue until such time that each violation is verified as corrected 
and compliant pursuant to the Board’s order. As of September 22, 2017 (the date of this decision) the total fine 
is calculated as $687,500 ((410 days x $1,250) + $175,000). 
 
 With the Board receiving no responses or any other correspondence thereafter, a letter was forwarded 
to the Mayor of Pittsfield on March 6, 2017 advising that Yola Esther was not in compliance with the August 8, 
2016 Board order. The letter also asked for a plan for compliance to correct the violations. With no response 
being received to that letter, a second fine hearing was scheduled for July 24, 2017, notice being issued on May 
11, 2017. Richard Dohoney, Esq. appeared for Pittsfield. Mr. Joyce and Ms. Hailer also appeared again. No one 
appeared on the Petitioner’s behalf. 
 

The instant decision now updates and amends the prior decisions to memorialize the Board’s conclusions 
following that hearing. 
 

Applicable Laws & Regulations 
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Pursuant to 521 CMR 3.2, “[a]ll new construction of public buildings/facilities shall comply fully with 

521 CMR.” 
 
521 CMR 21.1 states that, “[w]henever sidewalks, walkways, or curbs on streets and ways are 

constructed, reconstructed, or repaired, curb cuts are required.” 
 
Per 521 CMR 21.2, “[c]urb cuts shall occur wherever an accessible route crosses a curb ….” 
 
521 CMR 21.2.1 requires that “[c]urb cuts are required at each corner of each intersection, located 

within the crosswalk and/or the pedestrian path of travel. Curb cuts shall be perpendicular to the curb at 
street crossings and each shall have a level landing at the top. At marked crossings, the bottom of the ramp 
run, exclusive of flared sides, shall be wholly contained with the marked crossings. See Fig. 21a. The 
crosswalk/pedestrian path of travel must also be perpendicular to the curb.” 

 
Pursuant to 521 CMR 21.3, “[t]he least possible slope should be used for any ramp. The maximum 

slope shall be one-in-12 (1:12) (8.3%). Where sidewalks are too narrow to install a straight-line curb cut at a 
slope of one-in-12(1:12) (8.3%), the sides of the curb cut shall not exceed one-in-12 (1:12) (8.3%). See Fig. 
21b. The maximum cross-slope for any curb cut shall be 1:50 (2%). (There is no tolerance allowed on slope 
requirements). (Refer to 521 CMR 2.4.4d).” 

 
Finally, 521 CMR 22.3.1 requires that, “[n]owhere shall the cross slope of walkways exceed one-in-50 

(1:50) (2%). (Refer to 521 CMR 2.4.4d.) Exception: Sidewalks on streets and ways shall be considered 
walkways, with the exception that it the slope of the natural topography exceeds one-in-20 (1:20) (5%) a 
ramp is not required.” 

 
Exhibits 

 
 The following documents were entered into evidence:   
 
Exhibit 1: Board Packet AAB 1-103, including various correspondence and plans submitted (relating to the 

March 28, 2016 decision); Board Packet AAB 1-19, including correspondence and plans 
submitted (relating to the August 16, 2016 decision); and Board Packet AAB 1-39, including 
correspondence and plans (relating to the July 24, 2017 hearing). 

Exhibit 2: Overall grading plan of the property in question; submitted by the Petitioner and received by 
the Board on March 28, 2016 (relating to the March 28, 2016 decision); August 8, 2016 email 
from Mr. Billetter (relating to the August 16, 2016 decision); Pittsfield City Council meeting 
minutes and communication between Pittsfield and SKD as well as 2004 Memorandum from 
the Pittsfield commissioner of public works (relating to the July 24, 2017 hearing). 

Exhibit 3: Aerial picture of property in question, submitted by the Petitioner and received by the Board on 
March 28, 2016 (relating to the March 28, 2016 decision); August 8, 2016 email from Ms. Hailer 
(relating to the August 16, 2016 decision); Email correspondence from Ms. Hailer to the Board, 
dated August 8, 2016 (relating to the July 24, 2017 hearing). 

Exhibit 4: Plans for Karen Drive, submitted by the Petitioner and received by the Board on March 28, 2016 
(relating to the March 28, 2016 decision); August 4, 2016 fax from Attorney Hamel and ‘Notice 
of Disappearance’ (relating to the August 16, 2016 decision); Fax transmittal sheet, dated 
August 4, 2016, from Attorney Hamel to AAB (relating to the July 24, 2017 hearing). 

Exhibit 5: August 8, 2016 email from Ms. Hailer, noting that Mr. Scalise of SK Design was no longer 
involved with the project (see Exhibit 3) (relating to the August 16, 2016 decision); Email 
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correspondence, dated April 29, 2017, from Mr. Scalise to Ms. Hailer (relating to the July 24, 
2017 hearing). 

 
Factual Findings 

 
The following findings of fact and conclusions of law are supported by substantial evidence, based on 

the credited testimony of the witnesses, documents admitted into evidence and AAB records. M.G.L. c. 30A, § 
11(2), § 14(7). 
 
1) The site in question is a residential neighborhood subdivision planned in accordance with a 1996 approval 

from the Pittsfield Planning Board.  
2) The project includes construction of driveway aprons, curb cuts, roadways, sidewalks and subsurface utilities. 

The development began in 2004.  
3) The streets have been submitted to Pittsfield for official ‘acceptance’ as public ways but have not been 

adopted by Pittsfield as public property. Attorney Dohoney’s statement; Exhibit 2. 
4) The Developer built the sidewalks prior to the houses being built, which resulted in the driveways having to 

meet the roadway through the existing sidewalks. Exhibit 1-4; Mr. Scalise’s testimony; Attorney Hamel’s 
statement. 

5) The sidewalks at the three (3) streets in question include areas where the sidewalk cross slopes exceed the 
maximum allowed cross slope of 2%. Exhibit 1, AAB 7.  

6) There are areas within the development where sidewalks and wheelchair ramps (curb cuts) do not otherwise 
conform to the requirements of 521 CMR. Exhibits 1-4; Testimony of Messrs. Scalise and Billetter; Statement 
of Hamel. 

7) In particular, the following locations lack compliant cross slopes: 18 Giovina Drive (1.1-2.5%), 24 Kara Drive 
(3.6-3.8%) and 39 Kara Drive (3.6-4.0%).  

8) The required work to install these curb cuts and correct other areas of the development were proposed to 
be completed before July 1, 2016. Exhibits 1-4; Mr. Scalise’s testimony. 

9) Pittsfield returned the construction bond to the developer although it had not complied with 521 CMR.3 
Attorney Hamel’s statement; Ms. Hailer’s testimony. 

 
 
 
 
 
 

Discussion 
 

The instant matter involves the Petitioner’s continuing failure to ensure proper curb cuts and cross slope 
gradients along sidewalks in a new development in Pittsfield. The Petitioner sought variances to avoid having to 
provide for certain of the required curb cuts.  

 
The Board’s jurisdiction is established pursuant to 521 CMR 3.2, which requires that, “[a]ll new 

construction of public buildings/facilities shall comply fully with 521 CMR.” The sidewalks and curb cuts are 
newly constructed public facilities within a new residential subdivision and, therefore, are required to comply 
in full with all applicable sections of 521 CMR.4  

                                                 
3 The total amount of the bond was in excess of $175,000. 
4 A facility is defined in 521 CMR 5.00 as “[a]ll or any portion of buildings, structures, site improvements, complexes, 
equipment, roads, walks, passageways, parking lots, or other real or personal property located on a site.” A walk 
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However, pursuant to 521 CMR 4.1, an “owner or an owner’s representative or tenant who thinks that 

full compliance with 521 CMR is impracticable may apply to the Board for a variance from 521 CMR.” 
Impracticability is defined to mean either that compliance with 521 CMR “would be technologically unfeasible” 
or that it would “result in excessive and unreasonable costs without any substantial benefit to persons with 
disabilities.” 521 CMR 5.00. 

 
Following the initial Complaint, the Board issued a Stipulated Order on November 17, 2016 that required 

that a plan for compliance be submitted to it by January 31, 2016. With no such plan being provided as required, 
the Board scheduled a hearing for March 21, 2016. Thereafter, the Petitioner submitted a variance request on 
March 14, 2016 in which it estimated the cost to correct the noncompliance at three driveways at approximately 
$90,000. It proposed to correct all reported violations and address those at Karen Drive with a plan for 
compliance and/or amended variance requests, including the installation of curb cuts at the base of the cul-de-
sac for Kara Drive and at the intersection of Giovina Drive and Kara Drive as a succedaneum to full compliance in 
that regard. 

 
Ms. Hailer opposed the variances because the work performed was new construction and should have 

complied in the first instance with the applicable requirements of 521 CMR. Mr. Billetter stated that Pittsfield 
was not willing to accept the streets in question until the 521 CMR violations were corrected or dealt with 
through the variance process. He and Ms. Hailer also noted that there were areas of noncompliance at Karen 
Drive as well that the Petitioner had not addressed. Nonetheless, the Board found that the Petitioner established 
impracticability in part on the basis of excessive and unreasonable costs. It therefore granted the variances while 
also requiring, among other things, compliance at other locations by June 30, 2016. 

 
In a letter the Board received on May 16, 2016, Mr. Scalise identified a total of 25 violations in various 

areas of the development. AAB 9. Additionally, Mr. Scalise’s requested an extension to the previously ordered 
deadline (of May 15, 2016) to June 6, 2016. The Board considered the request at its May 23, 2016 meeting and 
voted to grant the extension with the understanding that it would be the only one. The Board noted in its 
amended decision that the plan for compliance and/or amended variance requests were to be submitted to the 
Board no later than the June 6, 2016 deadline, with the required work to be initiated in the 2016 construction 
season. Mr. Scalise assured the Board that the work would be begun by the end of June 2016. 
 

On June 9, 2016, the Board received an email from Mark Scoco of SKD (AAB 4) stating that the company 
had completed the additional fieldwork and sketch plans, and that the client was still reviewing the additional 
work. However, as of June 9, 2016, SKD was no longer authorized by the developer to move forward or submit 
additional information. Exhibit 1, AAB 4; Mr. Joyce’s testimony. 
 

The August 8, 2016 hearing was scheduled due to the Petitioner’s lack of compliance with the Board’s 
order to submit verification of completed work, additional plans for compliance and/or additional variance 
requests. Given that the Petitioner had continued to fail to comply with Board requirements on a series of 
occasions, it voted to impose fines. However, it continued to receive no responses or any other communications 
from the Petitioner. Because of that, the Board convened its second fine hearing in July 2017 which the 
Petitioner also did not attend. At that time, Mr. Dohoney advised the Board that Pittsfield has not adopted the 
subject location, including the streets and sidewalks thereat, as public property. Rather, he asserted, the location 
remains private property under the Petitioner’s control and responsibility.  
 

                                                                                                                                                                                     
includes an “exterior pathway with a prepared surface intended for pedestrian use, including but not limited to general 
pedestrian areas such as plazas, courts and crosswalks.” 
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 Despite the Board’s continued attempts to provide the Petitioner significant time variances to ensure 
general compliance with 521 CMR and notwithstanding the Board providing the Petitioner wide berth in 
addressing those areas for which no variance would be provided, the Petitioner has delayed action, sought 
repeated extensions and has otherwise refused to abide by the Board’s various orders. In particular, it failed to: 
(1) submit a timely corrective action plan by January 31, 2016; (2) submit a compliance plan by May 15, 2016; (3) 
submit a compliance plan by June 6, 2016 (following its late request for an extension); (4) submit proof of 
compliance by June 30, 2016; (5) failed to appear at scheduled hearings on August 8, 2016; and (6) otherwise 
failed to communicate with the Board. Now, it has also failed to appear at a second fine hearing and provided no 
excuse for its absence. It also offers no defense or explanation for its failures to meet the various noted 
deadlines.  
 
 In light of such continuing willful disregard for the requirements of 521 CMR and the Board’s 
jurisdiction over the subject project, it is now deemed appropriate to confirm and endorse the previously 
imposed fines as well as to notify the Office of the Massachusetts Attorney General of the Petitioner’s willful 
failures. 
 

Conclusion and Order 
 

In light of all of the foregoing, the Board voted as follows: 
 
- to REAFFIRM its prior findings in favor of the Complainant regarding the reported violations of the 

following sections of 521 CMR: 21.1; 21.2; 21.2.1; and 21.3. 
 

- to IMPOSE FINES as follows: a $175,000 base fine and a daily fine at a rate of $1,250/day, starting on 
August 8, 2016 and continuing until such time as verification of compliance is received by the Board. 
Such verification shall be made via affidavit stamped by a licensed Massachusetts design professional, 
certifying the sidewalks and curb cuts comply with 521 CMR. Payment of the fine, as currently 
accrued through the date of this decision (i.e. $175,000 + ($1,250 x 416 days to September 28, 2017) 
= $695,000) is required IMMEDIATELY upon the Petitioner’s receipt of this decision and must be 
submitted to AAB via check or money order, payable to the “Commonwealth of Massachusetts.”5  

 
- to EXPEDITE the decision of the Board, therefore bypassing the Board’s approval of the decision prior 

to it being sent out to all parties concerned. 
 

- to NOTIFY the Office of the Attorney General of the Petitioner’s failures to abide by AAB’s various 
Orders and REQUEST that the AG proceed with any and all available means to ENFORCE the Board’s 
decisions. 

                                                 
5 Additional daily fines accruing after the date of this decision will be invoiced separately to conclude as of the date upon 
which the Petitioner certifies compliance as required. 
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A true copy attest, dated:  September 28, 2017 
 
ARCHITECTURAL ACCESS BOARD 
By: 

      

Walter White, Chair   Jane Hardin, Vice Chair  

 

     

Evan Bjorkland, Massachusetts Office on  Andrew Bedar, Member  

Disability Designee  

  _______________   

George Delegas, Member  Dawn Guarriello, Member  

 

     

Raymond Glazier, Executive Office of Elder  Patricia Mendez, Member 

Affairs Designee 

 
 A complete administrative record is on file at the office of the Architectural Access Board. 
 
This constitutes a final order of the Architectural Access Board. In accordance with M.G.L. c. 30A, §14 and M.G.L. 
c. 22, §13A, any person aggrieved by this decision may appeal to the Superior Court of the Commonwealth of 
Massachusetts within thirty (30) days of receipt of this decision. 
 


