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By Mr. Cohen of Newton, petition of David B. Cohen for legisla-

tion to further regulate mortgage lending by banking institutions.
Banks and Banking.
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In the Year One Thousand Nine Hundred and Ninety-Seven

An Act regulating mortgage lending.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority ofthe same, as follows:

1 SECTION 1. Section 14 of chapter 167 of the General Laws, as
2 amended by section 13 of chapter 238 of the acts of 1996, is
3 hereby amended by striking out the second paragraph and
4 inserting in place thereof the following paragraph:—
5 To assist in carrying out the provisions of this section, the com-
-6 missioner shall promulgate regulations which shall include said
7 regulations promulgated pursuant to said federal law; provided,
8 however, that with respect to such assessments of corporations
9 chartered pursuant to chapter one hundred and seventy-one, the

10 commissioner may make such adjustments and exceptions thereto
11 as are deemed required; and provided, further, that such regula-
-12 tions may include, but not limited to, a consideration of a bank’s
13 origination and purchase of loans, extensions of credit to mort-
-14 gage lenders, as defined in chapter two hundred and fifty-five E,
15 and other efforts to assist existing low and moderate income resi-
-16 dents to be able to remain in affordable housing in their neighbor-
-17 hoods, a bank’s origination of loans and purchase of loans,
18 extensions of credit to mortgage lenders, as defined in chapter two
19 hundred and fifty-five E, and other efforts that show an undue
20 concentration and a systematic pattern of lending resulting in the
21 loss of affordable housing units, a bank’s participation, including
22 investments in community development and redevelopment pro-
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23 grams and small business technical assistance programs, pursuant,
24 but not limited to, paragraphs eight, twenty-nine and thirty of
25 section two of chapter one hundred and sixty-seven F, and such
26 other requirements as in the judgment of the commissioner rea-
-27 sonably bear upon the extent to which a bank is helping to meet
28 the credit needs of its entire community. Except for emergency
29 regulations adopted pursuant to section two of chapter thirty A,
30 any such regulation, or any amendment or repeal thereof, shall,
31 after compliance with all applicable provisions of chapter thirty A
32 except section five, be submitted to the general court.

1 SECTION 2. Chapter 140 of the General Laws is hereby
2 amended by striking out section 90A, as appearing in the 1994
3 Official Edition, and inserting in place thereof the following
4 section: —
5 Section 90A, No person shall directly or indirectly charge, take,
6 or receive for a loan of more than fifteen hundred dollars for per-
-7 sonal, family, or household purposes secured wholly or partially
8 by a mortgage of real estate having thereon a dwelling house with
9 accommodations for four or fewer separate households and occu-

lt) pied in whole or in part at the time the loan is made as a home by
11 any obligor on the mortgage debt or by any person granting or
12 releasing any interest in that real estate a greater rate of interest
13 than an amount equivalent to nine percentage points above the
14 discount rate of the Federal Reserve Bank of Boston in effect on
15 the date of the loan or eighteen per centum per annum, whichever
16 is higher. The borrower shall have the right to anticipate his debt
17 in whole or in part at any time without being required to pay a
18 penalty to the lender therefor. The aggregate of the amount of
19 money or value actually received or held at the time of the loan,
20 plus the sum of all existing indebtedness of the borrower to the
21 lender shall for the purposes of this section and sections ninety B
22 to ninety D, inclusive, be deemed the amount of the loan. Interest
23 shall be calculated to the time of payment, and payments shall
24 first be applied to interest and the balance thereafter remaining, if
25 any, shall be applied to principal.
26 The maximum interest shall include all sums paid directly or
27 indirectly by or on behalf of the borrower to the lender for
28 interest, brokerage, commissions, points, origination fees, serv-
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29 ices, extension of loan, forbearance to enforce payment, or other-
-30 wise for making or securing the loan, not including, however,
31 sums the lender may require the borrower to pay or reimburse the
32 lender for actual recording and foreclosure costs, for reasonable
33 legal charges incurred for the examination of the title and the mar-
-34 ketability of the security for the loan, for the drafting of the secu-
-35 rity instruments or documents, and, when such services are
36 utilized for collecting the debt or realizing upon the security.
37 As used in this section and in sections ninety Bto ninety D,
38 inclusive, the following words shall have the following mean-
-39 ings:—
40 “Borrower”, shall include any legal successor to the borrower’s
41 rights or obligations; Lender, any person making a loan of more
42 than fifteen hundred dollars secured by a mortgage as described in
43 this section and shall include any legal successor to the rights of
44 the lender; Loan, any loan of money or goods or forbearance of
45 money or goods or choses in action, including any purchase and
46 sale with a lease back or option to repurchase or similar transac-
-47 tion in which the legal nature of the transaction is misrepresented
48 or otherwise not fully understood by the grantor; Note, the instru-
-49 ment, other than the mortgage, evidencing or containing the debt
50 secured by the mortgage or any extension or renewal of such
51 instrument.
52 This section and sections ninety Bto ninety D, inclusive, shall
53 not apply to a loan secured by a mortgage on real estate taken to
54 acquire the real estate or to construct a dwelling on the real estate.

1 SECTION 3. Said chapter 140 is hereby further amended by
2 striking out section 90D, as so appearing, and inserting in place
3 thereof the following section:—
4 Section 90D. Any loan made in violation of section ninety Aby
5 any person shall be discharged upon payment or tender by the
6 debtor or any person with an interest in such real estate of the
7 principal sum actually borrowed, less the full amount of all pay-
-8 ments made on the loan. The lender shall forfeit all interest on any
9 loan in violation of section ninety A. The borrower or any person

10 with an interest in such real estate may bring an action to enforce
It these rights or recover interest paid within four years of the last
12 payment on such loan or any attempt to enforce any mortgage or



4 [JanuaryHOUSE —No. 1865

13 other interest in real estate granted hereunder. Any agreement
14 whereby the borrower waives the benefits of section ninety A or
15 releases any rights he may have acquired by virtue thereof shall be
16 deemed to be against public policy and void. The superior court
17 shall have jurisdiction in equity of all actions arising under said
18 section ninety A and if a finding is made that such loan secured by
19 any such mortgage violates said section ninety A such borrower
20 shall be entitled to a reasonable fee for the services of his attorney
21 in such action.
22 Notwithstanding the above, any lender or assignee whose only
23 violation of section ninety Ais an overcharge of ten dollars or less
24 shall be liable only for damages of one hundred dollars and the
25 reasonable attorney fees of the borrower or other person with an
26 interest in the real estate obtaining such damages. A lender or
27 assignee may not be held liable in any action brought under this
28 section if the lender or assignee shows by a preponderance of evi-
-29 dence that the violation was not intentional and resulted from a
30 bona fide error notwithstanding the maintenance of procedures
31 reasonably adapted to avoid any such error. Examples of a bona
32 fide error include, but are not limited to, clerical, calculation,
33 computer malfunction and programming, and printing errors,
34 except that an error of legal judgment with respect to a person’s
35 obligations under this section is not a bona fide error.

1 SECTION 4. Section 34 of chapter 29 of the General Laws, as
2 so appearing, is hereby amended by striking out, in line 8, the
3 words “(c) or (d)” and inserting in place thereof the words:— (b),
4 (c), or (d).

1 SECTION 5. Said section 34 of said chapter 29, as so
2 appearing, is hereby further amended by striking out, in line 10,
3 the words “(C) or (D)” and inserting in place thereof the words:—
4 (B), (C), or (D).

1 SECTION 6. Said section 34 of chapter 29, as so appearing, is
2 hereby further amended by inserting after the word “seq;”, in
3 line 12, the words:— provided, however, that if the state treasurer
4 finds that the services that state chartered banks that receive a
5 descriptive rating of (a) or federally insured depository institu-
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6 tions that receive an assigned rating of (A) are insufficient to meet
7 the banking needs of the commonwealth, he may, after filing a
8 report detailing his findings with the governor and the clerk of the
9 senate and the clerk of the house of representatives, add to said

10 list state chartered banks having a descriptive rating of (b) or fed-
-11 erally insured depository institutions having an assigned rating of
12 (B);.

1 SECTION 7. Section 34A of said chapter 29, as so appearing,
2 is hereby amended by striking out the sentence contained in
3 line 11 to 16 and inserting in place thereof the following sen-
-4 tence:— The state treasurer shall not make such deposits in any
5 state-chartered bank having a descriptive rating of (b), (c), or (d)
6 under section fourteen of chapter one hundred and sixty-seven or
7 any federally insured depository institution having an assigned
8 rating of (B), (C), or (D) under section 807(b)(2) of the
9 Community Reinvestment Act of 1977, 12 USC 2901, et seq.;

10 provided, however, that if the state treasurer finds that the services
11 that state-chartered banks that receive a descriptive rating of (a) or
12 federally insured depository institutions that receive an assigned
13 rating of (A) are insufficient to meet the banking needs of the
14 commonwealth, he may, after filing a report detailing his findings
15 with the governor and the clerk of the senate and the clerk of the
16 house of representatives, add to said list state-chartered banks
17 having a descriptive rating of (b) or federally insured depository
18 institutions having an assigned rating of (B);.

1 SECTION 8. Section 23 of chapter 32 of the General Laws, as
2 so appearing, is hereby amended by striking out, in lines 58 to 59,
3 the words “(c) or (d)” and inserting in place thereof the words: —

4 (b), (c), or (d).

1 SECTION 9. Said section 23 of said chapter 32, as so
2 appearing, is hereby further amended by striking out, in line 61,
3 the words “(C) or (D)” and inserting in place thereof the words:—
4 (B), (C), or (D).

1 SECTION 10. Said section 23 of said chapter 32, as so
2 appearing, is hereby further amended by inserting after the word
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3 “seq;”, in line 62, the words:— provided, however, that if the state
4 treasurer finds that the services that state chartered banks that
5 receive a descriptive rating of (a) or federally insured depository
6 institutions that receive an assigned rating of (A) are insufficient
7 to meet the investment and reinvestment needs of such funds, he
8 may, after filing a report detailing his findings with the governor
9 and the clerk of the senate and the clerk of the house of represen-

-10 tatives, invest or reinvest funds in state chartered banks having a
11 descriptive rating of (b) or in federally insured depository institu-
-12 tions having an assigned rating of (B);.

1 SECTION 11. Section 3-304 of chapter 106 of the General
2 Laws, as so appearing, is hereby amended adding the following
3 subsection:—
4 (7) The purchaser shall be presumed to have notice of a claim
5 or defense, if it is a bank or a mortgage lender, as defined in
6 chapter two hundred and fifty-five E, and it takes an instrument
7 which it knows to be secured by a mortgage upon owner occupied
8 residential property, other than a condominium unit as defined in
9 section one of chapter one hundred and eighty-three A, at an

10 interest rate greater than twenty per centum per annum.

1 SECTION 12. The second paragraph of section 12F of
2 chapter 255 of the General Laws, as so appearing, is hereby
3 amended by adding the following sentence: — Without limiting
4 the scope of the preceding sentence, all loans make in conjunction
5 with residential contracting transactions, as defined in section one
6 of chapter one hundred and forty-two A, shall be deemed to be
7 consumer loans.

1 SECTION 13. Subsection B of section 11 of chapter 255 D of
2 the General Laws, as so appearing, is hereby amended by adding
3 the following paragraph;—
4 Notwithstanding the provisions of the preceding paragraph, a
5 retail seller who takes a lien or mortgage or similar interest in a
6 residence occupied by its owner in connection with a retail install-
-7 ment sale agreement may contract for, and if so contracted for, the
8 holder thereof may charge, receive, and collect a finance charge
9 computed on the original amount financed of the contract or

10 obligation not in excess of the rate provided by section ninety A
11 of chapter one hundred and forty.
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