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INTRODUCTORY

AMONG
the first acts of the Convention, which met in the State

House, in Boston, May 4, 1853, to Revise and Amend the Consti

tution of the Commonwealth, was the passage of a resolution to employ

Mr. Harvey Fowler to make a full and accurate lleport of the Debates

and Proceedings. Messrs. White Potter, State Printers, were en

gaged to print and publish the same, and the undersigned, members of

the Convention, were appointed a Committee to have a general supervi

sion of the Reports, and of the publication of the volumes. The results

of our united labors are herewith given to the public. Although not

wholly free from errors, we believe the Reports are as accurate as any

that have been made of the several Conventions that have been held

in our sister States. In them are discussed the fundamental maxims

of our Government, and the power and excellence of free principles.

In thus presenting to the public an official Report of the Debates

and Proceedings of the Convention of 1853, we forbear from making

any lengthened comments upon the nature and character of our Insti

tutions or Frame of Government. A full exposition of them will be

found in the Debates themselves. When the thirteen North Ameri

can Colonies threw off their allegiance to the Mother Country, by the

adoption of the Declaration of Independence, and while the war of

the Revolution was still waging, the Legislature of Massachusetts

of 1777-78, made a Constitution, which was submitted to the people

of the Commonwealth for ratification, and was by them, rejected.
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4 : INTRODUCTORY.

On the 1st of September, 1779, a Convention of Delegates, elected

by the people to make a Constitution and Frame of Government, met

at Cambridge, and completed their labors on the 2d of March, 1780.

The people ratified their work, and adopted the Constitution under

which we have since lived.

In 1820, upon the separation of Maine from Massachusetts, a

second Convention of Delegates of the people, met at the State

House, in Boston, for the purpose of making such a Revision of the

Constitution as time and circumstances had rendered necessary, by

which fourteen amendments were submitted to the people, nine of

which were adopted. A provision was then introduced into the Con

stitution, authorizing the Legislature to propose specific amendments,

by a majority of the Senators and two-thirds of the members of the

House of Representatives, of two successive Legislatures, to be sub

mitted to the people, and under this provision several amendments

have been adopted.

The Legislature of 1851, passed an Act for a third Convention to

Revise the Constitution, which was submitted to the people, and a

majority voting against it, the Convention was not held.

In 1852, the Legislature passed the same Act for calling a third

Convention for the Revision of the Constitution, which the people

adopted, in November, of that year. In pursuance of that Act,

delegates were elected on the 7th of March, 1853, and on the 4th of

May following, they assembled at the State House, in Boston, and

proceeded to tl^e discharge of their duties, which are fully reported in

these volumes.

MOSES BATES, JR., of Plymouth,
WILLIAM SCHOULER, of Boston.

B. F. HALLETT, for Wilbraham.

J. S. C. KNOWLTON, of Worcester.

WILLIAM B. GRERNE, of Brookfield.

THEOPHILTJS R. MARVIN, of Boston.

J. S. SLEEPER, of Roxbury.
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WEDNESDAY, May 4, 1853.

In pursuance of the Act of May 7, 1852, the

Delegates elected to meet in Convention for the

purpose of revising the Constitution of this

Commonwealth, assembled at the State House in

the Representatives Chamber.

The following members appeared and took their

seats :

SUFFOLK COUNTY.

Boston, William Appleton,

Sidney Bartlett,

James M. Beebe,

Jacob Bigelow,

George W. Blagden,

Osmyn Brewster,

Francis Brinley,

Rufus Choate,

Charles E. Cook,

George W. Crockett,

Francis B. Crowninshield,

William Dehon,
Samuel A. Eliot,

William T. Eustis,

A. G. Farwell,

Henry J. Gardner,
Joel Giles,

John C. Gray,
Nathan Hale,

George Hayward,

George S. Hillard,

Thomas Hopkinson,
William J. Hubbard,

Boston,

Chelsea,

North Chelsea,

Amesbury,

Andover,

Beverly,

Boxford,

Bradford,

Samuel II. Jciiks,

George II. Kuhn,
Frederic W. Lincoln, Jr.,

Samuel K. Lothrop,

Thcophilus R. Marvin,

George Morey,
James W. Paige,

Samuel D. Parker,

Jonathan Preston,

James Read,

Sampson Reed,

Henry B. Rogers,

George R. Sampson,
William Schouler,

John Souther,

Peleg Sprague,
J. Thomas Stevenson,

John S. Tyler,

George B. Upton,
Thomas Wetmore,
John H. Wilkins,

Augustus Denton,

John Peimiman,

Henry F. Cooledge.

ESSEX COUNTY.

Jonathan Nayson,
John Johnson,
Marcus Morton, Jr.,

Joseph E. Ober,
Robert Rantoul,
Moses Dorman,
Nathaniel Peabody, .
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Wcstport, Frederick BrowneH.

PLYMOUTH COUNTY.

Abington, Edward L. Keyes, of Dedliam,

James M. Pool, of Abington,

Bridge-water, Artemas Hale,

Carver, Joseph Barrows,

Duxbury, Gershorn B. Weston,
E. Bridgeicater, Aaron Hobart,

Halifax, Jonathan Parris,

Hanover, Perez Simmons,

Hanson, Mcl/ar Sprague,

Hingham, Henry Hersey,

Hull, Robert Gould,

Kingston, Thomas Cushman,
Marshfield, Charles Sumner, of Boston,

MiddlcborougJt, Noah C. Perkins,

William II, Wood,
JV. Bridgcwat-er, Jesse Perkins,

Pembroke, Otis Little,

Plymouth-, Moses Bates, Jr.,

Charles G, Davis,

Plympton-, Cephas C. Bumpus,
Rochester, A. B. Hammond,
Scituate, John Beal,

S. Scituate, William James,

Wareham, Seth Miller, Jr.,

W. Bridgeicater, Joseph Kingman,

BARXSTABLE COUXTY.

Brctcsfer, Benjamin Paine,

Chatham, Silvanus B. Pliinney of Barn-

stable,

Dennis, Seth Crowel!,

East-ham, David C, Atwood,
Falmoutk, John Jenkins, Jr.,

Harwich, Cyrus Weeks,

Orleans, Lcander Crosby,
Proi ineefoirn, Henry Paine,

Sandwich, William Stutson,

Truro, Solomon Davis,

Wellflcet, William Cleverly,

Yarmouth, Nathaniel Cogswell.

DUKES CO I&quot;XTY.

Chilmark, Horatio W. Tilton,

Edgartown, Jeremiah Pease, Jr.,

Tisbury, Alfred Norton.

NAXTUCK.ET COUXTY.

Nantucket, James Easton, 2d.,

Reuben Mcader,
Alansoii Swain.

The hour of twelve, M. having arrived,

Hon. ROBERT RANTOUL, of Beverly, senior

7aember of the Convention and a member of the

Constitutional Convention of 1820, called the

Convention to order,

On motion by Mr. MORTOT, of Taunton,

Ordered, That a committee of five be appoint

ed, by the Chair, to collect, examine, and report

upon the credentials of members.

The Chair appointed Messrs. Morton, of Taun
ton. Briggs, of Pittsfield, Bartlctt, of Boston,

DeWitt, of Oxford, and Banks, of Waltham.
The Committee subsequently reported that there

were more than one hundred members present,

that beiug the number required by law to consti

tute a quorum-
Mr. CUSHMAX, of Bernardston, submitted

the following order, which was agreed to :

Whereas, It is Arise and proper, at the com
mencement of any great and important work, to

invoke the guidance and blessing of the Almighty
Ruler of the nation,

Ordered, That the Chairman be requested to

invite some clergyman, member of this body, to

commence the proceedings of the Convention

with prayer.

By invitation of the Chair,

Rev. Dr. LOTIIROP, of Boston, invoked the

divine blessing.

Election of Officers,

Mr. HOOPER, of Fall River, moved, that a

committee l&amp;gt;c appointed to collect, sort and count

the votes for Secretary of the Convention.

Mr. WILLIAMS, of Taunton. I move to

amend that motion, by striking out all after the

word
&quot;that,&quot; and inserting in lieu thereof, the

words, f &amp;lt; in the choice of the President and Secreta

ries of this Convention, a list of the Delegates be

read over, and the vote of each Delegate be given
lira toce.&quot;

I have but a few words to offer in sxipport of

the amendment I have proposed. We arc met
here in Convention, to exercise delegated, and not

original, powers ;
we are hereto act simply as the

agents and servants of the people. We have been

intrusted with a commission, for the faithful

performance of wliich we arc responsible to our

constituents, and they have a right to know how
the power delegated to us has been exercised, not

only in our votes upon the Constitution and its

several parts, but also in the election of the

officers of this convention. The choice of the

presiding officer of any legislative body, is always
a matter of importance, not only 011 account of

the influence lie may exercise in the government
of its deliberations, but in the direction he may
give to its action by the manner in which he may
appoint its committees. If he perverts that in

fluence in order to promote local, partisan, or
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selfish interests, he deserves the reprobation of the

people, and those who elevated him to that posi

tion should be held responsible for that abuse of

his power. For that reason I wish to have the

vote given for these officers to be viva voce. I

believe it is the only legitimate mode of elect

ing officers. Vote by ballot, or secret vote,

belongs to the people, and may be rightly and

properly exercised by them, as the citizen is re

sponsible to none but himself. But the case is

different here. We are acting in a representative

capacity, and publicity in our votes and acts is

necessary, in order to enforce our accountability
to our constituents.

Mr. NAYSOX, of Amesbury. I wish to say in

regard to the motion of the gentleman from Fall

River (Mr. Hooper), and the amendment to that

motion offered by the gentleman from Taunton

(Mr. Williams), that I think that if the gentleman
from Fall River will so far consent to modify his

motion, as to provide, for the election of a Presi

dent, instead of for the election of a Secretary,
that being the usual mode of proceeding in such

cases as the present, there Mill be but little diffi

culty about the matter. As to the manner of

proceeding to the election of the President, I think

the most appropriate course would be, to take the

vote by ballot, as that is the usual mode of pro
cedure. I take it for granted, that the expression
of the opinions of this Convention will be as

correctly shown by a vote by ballot, as by the

mode suggested by the gentleman from Taunton

(Mr. Williams). I hope, therefore, that the vote

will be taken by ballot, and that it be first taken

for President, if any change is to be made in the

original motion.

Mr. HOOPER. I submitted the motion to

proceed to the election of Secretary, following the

precedent of the Convention of 1820. I riml upon
reference and examination, that they elected their

Secretary first, and their President afterwards.

There would seem to be more propriety in that

course. That is the first act towards the organiza
tion of the Convention. When we have a Secretary
to keep a record of our proceedings we are then

ready to proceed to the election of our President.

As to the mode proposed by the gentleman from
Taunton (Mr. Williams), I must admit that the

principle he asserts is generally correct in all cases

of any great importance. But in cases of not suffi

cient importance to require that mode of action, we
can consult our own convenience. In the present
instance I think we can accomplish our purpose
quite as well and quite as readily and without

question more conveniently by proceeding to vote

by ballot.

The question was then taken upon the amend

ment proposed by Mr. Williams, and it was not

agreed to.

The question then recurred upon the original
motion of Mr. Hooper, to appoint a Committee to

collect, sort and count the votes for Secretary of

the Convention.

Mr. NAYSOX, of Amesbury, moved to amend
that motion by striking out the word.

&quot;Secretary,&quot;

and inserting in lieu thereofthe word &quot; President/*

Mr. MORTON, of Taunton. I am. sorry that

a debate has arisen at this stage of our session,

because I trusted that we should organize at once

and proceed as readily as possible to the transac

tion of other business. I feel constrained, how
ever, to say a word,, because I think the gentleman
from Fall Paver (Mr. Hooper) was entirely right
in his motion. I know it has been the usage oJT

former Conventions, to proceed first to elect their

Secretary. The principle of his motion is there

fore certainly correct. The first step towards the

organization of a body is to choose a person com

petent to keep a record of the actions of that

body. When we have done that, we can then

proceed to the election of President.

I did feel, when I first arose, strongly tempted
to say one word in support of the motion to

amend, submitted by the gentleman from Taun
ton (Mr. Williams). Something, more than, thir

teen years ago, in a very different capacity, I ad

vocated precisely the doctrine -which my friend,

from Taunton now maintains, and having been

from that time to this, in my humble capacity, an

advocate for secret ballot, I should like very well

to explain the principles upon which I have acted,

But unless some other opportunity should pre
sent itself, I will forbear, and will only express a

hope that we will proceed at once to settle the

question in regard to this matter.

The question being then, taken upon the amend -

merit to strike out the word &quot;Secretary.&quot;
and in

sert the word &quot;

President,&quot; it was not agreed to.

The question being then taken upon the mo
tion, of Mr. Hooper, it was agreed to.

On motion, it was then ordered that the com
mittee consist of five members, to be appointed

by the presiding officer.

The PRESIDING OFFICER appointed the

following members to constitute said Committee,
viz. : Messrs. Griswold, of Erving, Morey, of

Bo-,ton, Allen, of Worcester, Upliam, of Salem,
and Graves , of Lowell.

Subsequently Mr. GRISWOLD, as Chairman

of the Committee, reported to the Convention

that they had discharged the duty devolved upon
them, and had directed him to make the follow

ing report of the result of the ballot for Secretary
of the Convention :



1st day.] ORGANIZATION OF THE CONVENTION.

Wednesday,&quot; HOOD KEYES ASPINWALL HOOPER DAVIS BANKS. [May 4th.

Whole number of votes cast, - - 394

Necessary to a choice, - - - 198

Wm. S. Robinson, of Lowell, received 247

Charles W. Storey, of Roxbury,
&quot; 144

Scattering,
- *3

The PRESIDING OFFICER thereupon de

clared WILLIAM S. ROBINSON duly elected to fill

the office of Secretary of the Convention.

Mr. BROWN, of Lowell, moved that a com
mittee of three be appointed by the Chair, to no

tify Mr. Robinson of his election ; which motion

was agreed to.

The PRESIDING OFFICER appointed as

said Committee, Messrs. Hood, of Lynn, Hale, of

Bridgewater, and Gray, of Boston.

On motion of Mr. KEYES, ordered that the

Chair swear in the Secretary elect to the faithful

performance of the duties of his office.

Mr. HOOD then conducted the Secretary elect

to the desk of the presiding officer, who adminis

tered the oath of office to him, and he then took

his seat as the Secretary of this Convention.

Mr. KEYES, of Abington, moved that a com
mittee of five be appointed to collect, sort, and

count the votes for a second Secretary to the Con
vention.

Mr. ASPINWALL, of Brookline. It seems

to me, Mr. Chairman, that we should wait some

little time before proceeding to ballot for a second

Secretary, to see whether we need such an officer.

At present, in my opinion, there can scarcely be

work enough to occupy one Secretary, and I do not

know what duties could be assigned to a second.

If we look back to the Conventions of 1779 and

of 1820, I believe we shall find that in each of

those cases only one Secretary was appointed at the

commencement of the session, and that was found

to be sufficient. It is customary in the House of

Representatives to elect only one Clerk at the

commencement of a session
;
and after some days

or weeks have elapsed, so that the state of busi

ness requires it, then they appoint an Assistant

Clerk. I can, therefore, see no good reason why
we should incur the additional expense of a sec

ond Secretary now. It may be that there are

reasons
;
and if so, I for one would like to hear

them stated, and I dare say there are many other

gentlemen who would like to hear them also.

Mr. KEYES. It was the understanding that

there were to be two Secretaries to the Convention,

and accordingly I submitted the motion. It has

been thought, in considering the organization of a

Convention like this, that an Assistant Secretary
would be necessary ; for it has been usual in other

conventions to appoint two, and sometimes three.

It is supposed that the labor of these officers, in a

Convention like this, will be much greater than in

the House of Representatives, where they have

two Clerks, because it is important to have the

records of our proceedings more full, more com

plete, and more perfect than is ordinarily the case

in respect to the doings of the House of Repre
sentatives. I am not strenuous, however, about

this matter, although I have no doubt myself that

after the election of tw.o Secretaries there would

be found to be enough for both of them to do, and

they might even need additional assistance.

Mr. HOOPER, of Fall River. I am not averse

to the appointment of a second Secretary, but it

seems to me that this is not the proper time to

proceed to that appointment. I think we would

better proceed to the election of a President of the

Convention, and we can elect the second Secretary

afterwards. If the gentleman will withdraw hi:;

motion for that purpose, I will very cordially sup

port it when it shall be renewed.

Mr. KEYES. I have not the slightest objection

to withdrawing the motion for that purpose.

Mr. HOOPER then moved that a committee of

five be appointed by the Chair, to receive, sort,

and count the votes for President of the Conven

tion, which was agreed to
;
and Messrs. Davis, of

Worcester, Appleton, of Boston, Chapin, of Spring

field, Walker, of North Brookfield, and Braman,
of Danvers, were appointed as said Committee.

Mr. DAYIS, of Worcester, subsequently re

ported that the Committee had discharged the duty

assigned them, and that the result was as IblloAvs :

Whole number of votes, - - 391

Necessary for a choice, - - - 196

Nath l P. Banks, Jr., of Waltham,

received, - - - - 2JO

George N. Briggs, of Pittsfield, re

ceived, - - - - - 137

Scattering, 4

NATHANIEL P. BANKS, Jn., was accordingly

declared duly elected President of the Convention.

On motion by Mr. MORTON, of Quiiicy,

Ordered, That a committee of three be appointed

by the Chair to wait xipoii the President and no

tify him of his election, and to conduct him to the

chair.

The CHAIR appointed Messrs. Choate, of Bos

ton, Weston, of Duxbury, and Walcott, of Salem.

The Committee having performed that duty,

Mr. BANKS addressed the Convention as fol

lows :

Gentlemen of the Convention : A second time

in the history of the Commonwealth, a Conven

tion has been ordered by the people for the recon

struction of their organic and fundamental law.

An occasional revision, of the institutions of gov

ernment, and a frequent recurrence to its fun

damental principles, is in accordance with the
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maxims of its founders, conveyed to us by their

individual precepts, and embodied in their well-

considered declarations of political faith. The

importance of the commission with which you are

charged, gentlemen, cannot well be over-estimated.

It is not magnified by the high intelligence, en

larged experience, the brilliant attainments, or the

dignity of official station, which distinguish the

representatives of the people in this Convention.

The creation of a Constitution for a State,

and in an age like ours, subject as we are to no

restriction but our discretion, responsible to no

power but the people whom we know and rep

resent, cannot be a trivial incident in the life of

men or of States. Happily for us, we are not

called upon, bv new and untried experiments to

establish doubtful and questionable theories of

government. The prosperity of the Common
wealth, the freedom and happiness of its people
are partial tests, at least, of the truths of the great

principles of government under which we thus

far have lived. It is ours to confirm and enlarge,

rather than to overthrow or deny ; to make an

extended and expansive application of universally
received truths to exigencies which were antici

pated, but could not be defined. Thus may we
establish judicious and necessary reforms, without

radical or startling changes. To reform is not

necessarily to change.

We have other landmarks that may serve to

identify the speculations of the present with the

truths of the past. We are associated to-day, with

some of those who were pioneers in the work of

constitutional reconstruction
;
whose lives are har

vests of the richest experience, monuments of in

tegrity and usefulness
;
whoreceived large draughts

of wisdom and eloquence in the councils of the

early sages of the Commonwealth, and who are

to-day with us, what Dane and Adams were in the

Convention that preceded us. In such a presence,

and under such auspicious influences, it were

superfluous to invoke a happy termination to our

labors.

To be associated with you, gentlemen, in your
deliberations, were a privilege of winch I might
well be proud. For the distinguished part in

these deliberations, which you have assigned me,
for that generous and unexpected confidence

which you have reposed in me, I am deeply and

profoundly grateful. It is my desire, as it is

my hope, to be able to execute the trust with
a faithful regard for the rights of the mem
bers of the Convention, and the interests of

the people of the State ; that I may discharge
these duties with strict impartiality and with

unremitting assiduity and attention. Beyond
these, ray own endeavors, gentlemen, I am, as

every one must be who stands in the position that I

now accept at your hands, a supplicant for your

co-operation, consideration, and forbearance.

On motion by Mr. KEYES, of Abington,

Ordered, That a committee of five be appointed
by the Chair to receive, sort, and count the votes

for a second Secretary of this Convention.

The CHAIR appointed Messrs. Griswold, of

Erving, Morey, of Boston, Allen, of Worcester,

Upham, of Salem, and Graves, of Lowell.

Mr. GRISWOLD subsequently reported the

following result:

Whole number of votes, - 348

Necessary for a choice, - - 175

James T. Robinson, of North Adams,
received - - - - -235

William E. P. Haskell, of Chelsea, - 83

Charles W. Storey, of Roxbury, - 29

Scattering,
_____ 1

Mr. Robinson was thereupon declared duly

elected, and, on motion of Mr. GOURGAS, the

first Secretary was directed to notify him of the

Preliminary Business.

Mr. WILSON, of Natick, submitted the fol

lowing Resolution :

Resolved, That a committee of one from each

county be appointed by the President of the Con
vention to consider and report as to the best mode
of proceeding to the revision of the Constitution of

the Commonwealth.

Mr. HOOPER moved to amend the resolu

tion, by striking out the word &quot;

county,&quot; and in

serting the words &quot;

congressional district.&quot;

Mr. WILSON. We know nothing in this

Convention in regard to congressional districts.

We are divided into towns and counties. I

think it would be better and more appropriate

that we should adhere to the word &quot;

county.&quot; I

trust that the member will not press his amend
ment.

Mr. HOOPER. I will remark that appointing
one from each congressional district will much
more equally represent the population of the State,

than the plan proposed of appointing one from each

county, some of the counties being very small

and others very large. I think that is a sufficient

reason for making the change.

Mr. THOMPSON, of Charlestown. I hope
the amendment will not prevail. It has been usual

to appoiivt committees of one from each county,

as being a better plan than one from each con

gressional district. The change would reduce

the committee somewhat, and I think it would
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be preferable to adhere to the old established cus

tom.

The amendment was rejected.

The resolution was then agreed to.

The PRESIDENT appointed as the Committee,
Messrs. Wilson, of Natick, Choate, of Boston,

Nayson, ofAmesburv, Earle, of Worcester, Beach,
of Springfield, Gilbert, of Plainfield, Cushman,
of Bcrnardston, Dawes, of Adams, Hathaway,
of Freetown, Hale, of Bridgewater, Weeks, of

Harwich, Meader, of Nantucket, Pease, of Tis-

bury, arid Aspinwall, of Brooklinc.

On motion of Mr. HALL, of Haverhill,

Ordered, That a committee of five be appointed
by the Chair, to report Rules and Orders for the

regulation of the Convention ; and that in the mean
time, the Rules and Orders of the House of Repre
sentatives, so far as they are applicable, be the Rules
of the Convention.

The PRESIDENT subsequently appointed as

the Committee : Messrs. Hall, of Haverhill,

Crowninshield, of Boston, Whitney, of Conway,
Gouch, of Melrose, and Lord, of Salem.

Mr. HALLETT, of Wilbraham, offered the fol

lowing resolution, which was referred to the

committee on the best mode of procedure for

revision of the Constitution :

Resolved, That the several distinct subjects and

provisions embraced in the Constitution of this

Commonwealth be referred each to a committee,
to take into consideration the propriety and expe
diency of making any, and if any, what alterations
or amendments therein, with instructions to re

port thereon in printed form, at the adjourned
meeting of this Convention, and with the power
of conference between any and all of the commit
tees herein appointed, namely :

1st. So much of the Constitution as is contain
ed in the Preamble and Declaration of Rights.

2d. So much as relates to the General Court,
in section 1 of chapter 1, and so much as relates

to settling elections by the Legislature, in article

7 of section 3, chapter 2.

3d. So much as relates to the Senate in section
2 of chapter 1.

4th. So much as relates to the House of Rep
resentatives in section 3 of chapter 1.

5th. So nmch as relates to the Governor and
the Militia, in section 1 of chapter 2.

6th. So much as relates to the Lieut. Govern
or, the Council and the Secretary and Treasurer,
in sections 2, 3 and 4 of chapter 2, except article 7
of section 3.

7th. So much as relates to the Judiciary Pow
er in chapter 3, and the last two clauses of article

13, section 1 of chapter 2, relating to Salaries.

8th. So much as relates to the University at

Cambridge, and Encouragement of Literature, in
sections 1 and 2 of chapter 5.

9th. So much as relates to Oaths, and Subscrip

tions, Incompatibility of Offices, Disqxialifications,

Commissions, Writs, Confirmation of Laws, Ha
beas Corpus, and the Enacting Style ; including
the first eight articles in chapter 6.

10th. So much as relates to the Qualifications
of Voters, and Manner of Voting, Amendments of
the Constitution and its Enrolment, in articles 9,

10 and 11 of chapter 6.

Mr. MORTON, of Fairhaven, submitted the

following order :

Ordered, That a committee, to consist of seven,
be appointed by the Chair, to take into considera
tion and report what course should be adopted for

reporting the Proceedings of the Convention, and
also for the publication of the same.

Mr. HALLETT, of Wilbraham. Before the

question is taken on the adoption of that order, I

wish to say one word upon it. I deem it very

important, Mr. President, that an arrangement
should be made to secure competent reporters of

the proceedings of this Convention. It will be

recollected that this duty was performed with

very great accuracy in 1820, when a report was
made by a gentleman, now a member of this Con

vention, (Mr. Hale,) assisted by another very
learned and able gentleman, Octavius Pickering,

Esq. We now have the benefits of that labor,

and all will admit that it is a great assistance to

us in entering upon the duties of this Convention.

I think it is very important that this Convention

should take measures to insure accurate reports of

its proceedings something beyond the mere

sketches wliich are published in the daily papers.

It is important that the reports should be more
full and enlarged than these papers arc able or

willing to publish ; and I trxist that, acting tipon

these views, the Convention will provide for the

employment of competent reporters of their pro

ceedings.

The question being then taken upon the adop
tion of the order, it was agreed to.

Mr. WILSON, of Natick, submitted the fol

lowing series of resolutions, which were referred

to the committee on reporting proper modes of

proceeding to the revision of the Constitution.

1. Resolved, That the Preamble and Bill of

Rights, the Frame of Government and Article 7 of

Chapter 6, concerning the writ of Habeas Corpus,
be referred to a committee of nine, to consider and

report thereon.

2. Resolved, That so much of the Constitution

as relates to the Right of Suffrage, and also the

subject of the Ballot, be referred to a committee
of nine, to consider and report thereon.

3. Resolved, That so much of the Constitution

as relates to the legislative power, the Senate and
the House of Representatives, be referred to a
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committee of one from each county, to consider

and report thereon.

4. Resolved, That so much of the Constitution

as relates to the Governor, the Lieut. Governor,
and the Council, be referred to a committee of

nine, to consider and report thereon.

5. Resolved, That so much of the Constitution

as relates to Secretary of State, Treasurer, Attor

ney-General, Solicitor- General, Sheriffs, Coroners,

Registers of Probate, and Notaries Public, be
referred to a committee of nine, to consider and

report thereon.

, 6. Resolved, That so much of the Constitution

as relates to the Judiciary, be referred to a com
mittee of nine, to consider and report thereon.

7. Resolved, That so much of the Constitution

as relates to the University at Cambridge, and to

the Encouragement of Literature, be referred to a

committee of nine, to consider and report thereon.

8. Resolved, That so much of the Constitution

as relates to Oaths and Subscriptions, Incompati
bility of and Exclusion from Office, Pecuniary
Qualifications, Commissions, Writs, Confirmation
of Laws, the Enacting Style, and Amendments of

the Constitution, be referred to a committee of nine,
to consider and report thereon.

Hall for the iise of the Convention.

Mr. WALKER, of North Brookfield, submit

ted the following order :

Ordered, That a committee of five be appointed
by the Chair, to ascertain and report whether a

suitable hall and committee rooms can be ob
tained for the use of this Convention.

The order being adopted, Messrs. Walker, Bart-

lett, of Boston, Knowlton, of Worcester, Morton,
of Andover, and Abbott, of Danvers, were ap

pointed as said committee.

Report of the Debates.

Mr. IIALLETT, of Wilbraham, submitted the

following order :

Ordered, That a committee of five be appointed,
with authority to select and employ two compe
tent reporters, to report the debates of this Con
vention.

Mr. SCHOULER, of Boston. I understand

the order offered by the gentleman from Fail-haven,

(Mr. Morton,) and which has been adopted by the

Convention, to be substantially the same as that

now submitted by the gentleman from Wilbra

ham
;
but I will remark, that if we are to have

full reports of all the debates of this Convention,
in my opinion two reporters will not be sufficient

to furnish them. Inasmuch, however, as the

committee appointed under the order submitted

by the gentleman from Fairhaven, will have the

whole subject under consideration, I ask that the

order now before us may lie over until to-morrow.

The order accordingly lies over one day, under

the rule.

Mr. KNOWLTON, of Worcester, presented
the memorial of Lemuel M. Parker, of Shirley,

submitting a copy of the records of that town, in

relation to the election of a delegate to the Con
vention

;
which was laid upon the table.

On motion of Mr. EARLE, of Worcester,

Ordered, That when the Convention adjourn
to-day, it be to meet at ten o clock to-morrow

morning.

Mr. HALE, of Bridgewater, subsequently
moved a reconsideration of the order, in order

that eleven o clock might be moved as an amend

ment, so that committees should be allowed more
time in the morning to prepare business for the

Convention.

Mr. MORTON, of Fairhaven, asked that the

motion to reconsider should lie over until to

morrow, under the rules. [Laughter.]
Mr. WILSON moved a suspension of the rules.

No objection being made, the question was

stated upon the motion to reconsider.

Mr. WILSON. I hope the Convention will

not reconsider the vote which has been passed. I

am sure that the reason given by the gentleman
from Bridgewater should not influence the Con
vention. I trust that the members of the Con
vention all feel that we should be here at a rea

sonable hour. At the best, we can only prepare
our business during this week. The House of

Representatives meets in this chamber on Satur

day ;
and we have but three days to prepare our

business, and to decide whether we are to go on,

or to adjourn for a given period. I think it of

the greatest importance that we should meet at

an early hour to-morrow. I should have pre
ferred that we should meet at three or four o clock

this afternoon, in order that we might finish the

preliminary bxisiness of the Convention in the

briefest possible time.

The motion to reconsider was rejected.

On motion of Mr. KEYES,

Ordered, That the Secretary be instructed to

furnish to the several members of the Convention,

during its sitting, such newspapers published in

the Commonwealth, as they may select, not ex

ceeding three per Mem.

On motion by Mr. CUSHMAN, of Bernards-

ton,

Ordered, That the hour of twelve, M., to-mor

row, be assigned for the election of a Chaplain of

the Convention.

On motion, the Convention adjourned.
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THURSDAY, May 5, 1853.

By the invitation of the President, prayer was

offered, by Rev. GEO. W. BLAGDEN, of Bos

ton.

Preservation of the Records.

Mr. GOTJRGAS, of Concord, submitted the

following order :

Ordered, That a committee of five be appointed,
to consider and report proper measures to be

adopted by this Convention, to preserve and per

petuate its records.

Mr. GOURGAS. It is well known to mem
bers of the Convention, that in 1832, an order

was passed by the Legislature, directing the Secre

tary of the Commonwealth, to compile and pub
lish, for distribution among the towns of the

Commonwealth, the journal of the Convention

of 1780. On executing that task, it was found

that many reports, and other documents connected

with the journal, were missing ;
and they have

never been found, to my knowledge. As to the

journal and the records of the Convention of 1820,

I understand that there is no trace of them what

ever to be found. They arc not in the State

library ;
nor are they in the office of the Secretary

of the Commonwealth. A few scattered papers

only remain. So that the only record worthy of

authenticity which we have of the doings of that

Convention, is the report of Mr. Hale.

It seems to me, that the journals of such con

ventions, and of similar bodies, are not the pro

perty of the Secretary, or of the Convention, but

the property of the people of the Commonwealth.
As the journals will be the only authentic record

of the proceedings of the Convention, I hope that

some measure will be taken to protect them from

the fate winch seems to have befallen the journals
of preceding conventions

;
and it is for that rea

son that I have submitted this order.

The order was agreed to.

Vacancies.

On motion by Mr. BATES, of Plymouth.

Ordered, That the Committee to whom was re

ferred the Credentials of Members of this Conven
tion, be directed to ascertain, by an examination
of the credentials, and the records in the office of

the Secretary of the Commonwealth, what towns
are represented, the several towns where vacancies

are known to exist, and the number of delegates
to which these towns are entitled.

Communications.

A communication was read from BENJAMIN

STEVENS, Esq., Sergcant-at-Arms, accompanied

by a joint order of both houses of the legislature,

directing him to make suitable provision for the

accommodation of the Convention, and to act ill

the capacity of Sergeant-at-Arms, until other

wise ordered by the Convention.

A communication was also read from Hon.

HENRY WILSON, resigning his seat as a member
from the town of Berlin, he having been also

elected as a member from the town, of Natick.

Order Adopted.

On motion by Mr. HOOPER.

Ordered, That the members be authorized to

select copies of the reports of the transactions of

this Convention, in lieu of an equal number of

papers authorized by the order of yesterday, at

the option of the members.

Appointment of Committees.

The PRESIDENT announced to the Conven

tion, that he had appointed, in pursuance of an

order adopted on yesterday, on motion of Mr.

Earle, of Worcester, the following gentlemen to

constitute the Committee on Elections, viz. :

Messrs. Abbott, of Lowell, Williams, of Taun-

ton, Plunkett, of Adams, Dchon, of Boston, Sim

mons, of Hanover, White, of Quincy, and Ladd,

of Cambridge.
The PRESIDENT also announced the ap

pointment, in pursuance of an order adopted on

yesterday, on motion of Mr. Morton, of Fair-

haven, of the following gentlemen to constitute

the Committee on Reporting the Proceedings and

Debates of the Convention, viz. :

Messrs. Hallet, of Wilbraham, Hale, of Boston,

Sleeper, of Roxbury, Schoulcr, of Boston, Gour-

gas, of Concord, Bates, of Plymouth, and Greene,

of Brookfield.

The following order, submitted on yesterday,

by Mr. Hallet, of Wilbraham, was then taken up
and agreed to :

Ordered, That a committee of seven be ap

pointed, with authority to select and employ two

competent reporters to report the debates and pro

ceedings of this Convention.

The PRESIDENT appointed, as that Com
mittee, the members constituting the Committee

on Reporting.
The PRESIDENT also appointed Mr. Brown,

of Lowell, to fill the vacancy existing upon the

Committee to receive the Credentials of Members

of the Convention, which vacancy was caused by
the election of one of the members of that com
mittee to be the President of the Convention.
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Orders Adopted.

The following order, submitted by Mr. Wil

son, of Natick, 011 yesterday, was then taken

up, considered, and adopted :

Ordered, That the Secretary of the Convention

be directed to furnish, for the use of the Conven

tion, 500 copies of the reports of the proceedings
and debates of the Constitutional Convention of

1820.

.
Mr. EARLE, of Worcester, submitted the fol

lowing order, which was then considered, by
unanimous consent, and agreed to, viz. :

Ordered, That the Secretary of the Common
wealth be requested to send up to the Conven
tion the credentials of the members thereof, to

gether with a list of the same, and that they be re

ferred, when received, to the Committee on Elec

tions.

Place of Meeting of the Convention.

Mr. WALKER, of North Brookfield, from the

Committee appointed to ascertain and report

whether a suitable hall and committee rooms

could be obtained for the use of this Convention,

reported,

That the Committee had discharged the duty as

signed to them
;
and having visited the principal

halls in this city, are unanimously of opinion, that

the hall of the Lowell Institute is better adapted

to the purpose than any other. It is capable of

seating comfortably over 800 persons the seats

being arranged upon an inclined plane, and in a

circular form around the room. The hall is com
modious and pleasant, being situated viponWash

ington. Street, but at such a distance therefrom in

the rear of other buildings, as to be beyond the

influence of the noise caused by the vehicles pass

ing over that street. It is well ventilated, having
ten very large windows, besides an opening in

the ceiling. Accommodations can also be had for

the official reporters, and such visitors as may be

invited within the bar. Lobbies can be obtained

in which to hang up the hats and coats of mem
bers, and also two or three small rooms for the ac

commodation of the committees of the Convention.

The charge for the hall and committee rooms will

be $22 per day. The hall is well lighted with gas,

and should the Convention desire it in the evening,

it can be obtained after the interval of a fortnight.

They will incur only such additional expense as

may be deemed just and reasonable. The ex

pense of fitting up a temporary railing to sepa

rate the Convention from the spectators, and pro

viding such other accommodations as may be

deemed necessary will be about $200. The Com
mittee are informed that the condition of the

business of the legislature is now such, that the

committee rooms of the State House may be used

by the committees of the Convention. The num
ber of the members of this Convention is 422, and

only 337 can be seated upon the floor of the

House of Representatives the remainder, about

eighty members must be located in the galleries.

In view of all these facts, the Committee take the

liberty of recommending that the Convention

make arrangements for obtaining the use of the

hall of the Lowell Institute for such time as may
be deemed expedient.

Mr. GARDNER, of Scekonk, said, that he

did not understand that the Committee had given

any information in regard to the expense that

would be incurred by the Convention, should

they decide to remove to the hall of the Lowell

Institute. He thought that over $500 expense
would be incurred in fitting up that hall for the

use of the Convention, and that he considered to

be a great objection to the course proposed by the

Committee.

Mr. WALKER. I presume the gentleman
from Seekoiik did not hear the report read, as I

may have read it somewhat indistinctly. The re

port states that the expense to be incurred in fit

ting up the hall and committee rooms for the use

of the Convention, will probably be about $200.

I do not see why it should exceed that sum, and

I think it probable that it will be much less.

Mr. HALLETT, of Wilbraham, moved to lay

the report upon the table.

Mr. WALKER. I beg leave to suggest, that

if anything is done in regard to this matter, the

Convention will see the necessity of acting upon
it at once.

The question being then taken upon the motion

to lay the report upon the table, it was rejected.

Mr. SIMMONS, of Hanover, moved that the

rules be suspended, in order that the Report of the

Committee could be acted upon at once.

The question being taken, the motion to suspend
the rules was agreed to.

The question then recurred upon agreeing to

the Report of the Committee.

Mr. STETSON, of Braintree. Mr. President,

I have a word or two to say in regard to the adop
tion of this Report. We well know that we must

adjourn, unless we conclude to take possession of

the State House. Those who are in favor of the

measure proposed, arc undoubtedly in favor of

allowing the legislature time to mature and pass,

for the benefit of the Commonwealth, the reforms

which they have now in hand. For one, I would

give the legislature the full use of this hall, and

ample time to mature and pass upon the several

acts wluch they now have before them.
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Now, it may be said that this body may ad-
j

journ to some other place of meeting, or after ap

pointing their committees, may adjourn to meet

at some future day. So we may. But upon re

ference to the course pursued by the Convention

of 1820, it will be seen that they had not much

time to spare after their organization, but pursued
&quot; the even tenor of their way

&quot;

by the introduc

tion of reports, etc., and the whole time of the

Convention was at once taken up and occupied by
action upon important reports and subjects. If

any one will examine the journals of that Con

vention, he will find that some of the most im

portant votes of that body were taken within a

very few days after its meeting. Now, I appre

hend that this Convention, after the appointment

of its committees, cannot adjourn for any length

of time, without so far adding to the continuation

ofthe session ofthe Convention. The time covered

by the adjournment will be added to the dura

tion of the Convention.

I suppose it is the intention of the legislature

to act upon and finish as soon as possible, the

varioxis matters before it. It may be thought

by members of this Convention, that while they

are thus finishing the business before them, the

committees of this body may mature their reports

and be ready to present them to the Convention

upon its assembling at a future day. I think, for

one, however, that should we now adjourn, the

interim before our next meeting will be the same

as lost, as the Convention will be so much the

longer in session. That seems to me to be con- ^

sistent with the experience of the last Convention.

Judging from the records of that body, we may
reasonably expect such to be the result in this

case. It seems to me, therefore, that should this

Convention now adjourn to meet at some future

day, the time for which AVC adjourn will be lost,

as it will be added to the time of the session of

this Convention.

Now, I am in favor of the Convention holding

its session in this hall. It is said by many, that this

place inspires genius. It may or it may not. I

do not know. But I think that a place dedicated

to a certain purpose may be more likely to inspire

genius as far as that and similar purposes are con

cerned, than one not so dedicated. Now, I should

much rather get up to plead a cause before a

court in a room dedicated to the administration of

law, than to do so in the open area of the Com
mon. And I should much rather come here to

the State House to alter and modify Constitutions

and to make, amend or repeal laws, in a place

dedicated to the amending and altering, repealing

or making of laws, than to go for that purpose to

the Lowell Institute, Music Hall, or any other place
of the kind in the city.

For that reason, notwithstanding the time that

may be lost, I hope and trust that this Convention,
after appointing its Committees, will adjourn for a

time to meet here again, and in no other place.

That is what I consider to be the right and proper
course to be pursued, and that is what I shall vote

to do. If the Convention, however, shall see fit

to decide otherwise, I shall cheerfully acquiesce
in their decision. But I am for giving the legis

lature full time to mature the reforms they have
under consideration, should it take six weeks for

them to do so, for I do not -wish it to be said after

this body shall have finished its labors and ad

journed, that the Constitutional Convention were
close upon the heels of the legislature, and actu

ally drove them out of the State House before the

reforms under consideration by them could be

completed. I do not wish that to be given when

they come before the people again next fall, as an
excuse for not maturing and passing the reforms

which were promised to the people at the last

election of the legislature. I am for giving the

legislature ample time to mature the reforms and

laws which they have already in part matured,
and then we can meet three, six, or nine weeks

hence, and complete the business which our con

stituents sent us here to do.

And I trust that this body will meet in no other

place than the hall in which they are now assem

bled. I know that there are many here who had

much rather meet in the hall of the Lowell Insti

tute, because it is much nearer their hotels, and

more convenient on that account. [Laughter.]
You know, Mr. President, how it affects many
men to come up these steps after breakfast or a

full dinner. [Laughter.] It will try their breath

pretty severely. I know gentlemen who came in

here this morning, who could hardly get their

breath, and when asked what was the matter,

they said that they had taken too full a breakfast

to stand the fatigue of ascending the hill and

coming up these steps. [Renewed laughter.]

Now, to obviate that difficulty, I would vote for

procuring some conveyances for those gentlemen,

and would vote a part of my pay in order that

gentlemen might be enabled to ride to the foot of

the steps of this building, and then they might

get up them as they best could.

I have merely to repeat that I trust this Con

vention, after appointing its committees, will ad

journ to meet here again at some future day.

Mr. HUBBARD, of Boston. I understand the

question before the Convention to be upon the

acceptance of the Report of the Committee ;
and
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this, if I rightly understand it, operates merely to

discharge the Committee, without binding the

Convention to any course of action upon that Re

port. Am I correct in this, Mr. President ?

The PRESIDENT. The acceptance &amp;lt;tf the Re

port of the Committee is simply a corcurrence on

the part of the Convention, with the Committee
;

by that action no order is taken.

Mr. HUBBARD. Then by the simple accep

tance of the Report, the Convention do not decide

whether they will adjourn or whether they will

proceed forthwith ;
and an order will be necessary,

if such be the desire of the Convention, to autho

rize the Committee to engage a hall temporarily.

I trust, Mr. President that that course will be

pursued ;
for even if it should be deemed expedi

ent to go on where we are, it is desirable that we
should have a place in which to meet, temporari

ly, while the legislature remains in session, with

out interfering with their free use of this hall until

their deliberations shall have been brought to a

close. And then if we can find another hall

which is suitable for our accommodation, and in

which gentlemen think they can become suffici

ently inspired, as has been remarked, to discharge

their duties as members of this Convention, it

may be desirable that we should finish our labors

in that place. I hope therefore, that the report of

the Committee will be accepted, and that when

they are discharged, the Convention will decide to

occupy that hall temporarily, by way of experi

ment, at least
;
and then, by and by, after we

have tried it a while, we shall be better able to

determine whether that or this is the better place.

By the temporary use of that hall, we shall enable

the legislature to mature its business
; and if

after a trial we find that we can discharge our

duties there with more ease and comfort to our

selves, we can continue there until our labors

shall be completed.

Mr. WILSON, of Natick. I should be per

fectly willing, if it were possible, that my friend

from Braintree (Mr. Stetson,) and all others

should have all the benefits of inspiration which

can be derived from this place ; but, Sir, we must

take things as they are. In my opinion the legis

lature will not adjourn until after the 20th day of

this month I have no doubt whatever upon that

point. Now, Sir, we must decide the question

whether we shall appoint committees to sit during
the recess, and adjourn for two or three weeks, or

whether we shall accept the report of this Com
mittee and engage the Lowell Institute and hold

our sessions there. I am in favor of the accep
tance of the Report of the Committee, and I be

lieve, Sir, that if we were to proceed to draw for

seats here, and should then adjourn to the Lowell

Institute, no vote could ever be obtained to return

to this house. After an examination of that

place, I have become fully convinced that it is

much better adapted to the purpose of this Con
vention than this hall can be, where we are forced

to have a portion of our members seated in the

galleries.

How can we best accomplish the work before

us ? It is to be done by organizing our commit

tees as speedily as possible, meeting at an early

hour and attending to our business, and acting

with all the vigor and energy which we can bring
to bear, so that we may be enabled to close the

term of this Convention at the earliest possible

day. We are now assembled here in the first

week of May; if we adjourn for two or three

wr

ecks, we shall be carried into the middle of the

summer month, when many of the members of

this Convention wish to be at home, to attend to

their own private affairs. It is one of the most

important seasons of the year with them. On
this account I hope that the recommendation of

the Committee, to meet in the Lowell Institute,

will receive the concurrence of the Convention.

We can then organize our committees, who can

meet at once to attend to the performance of their

duties, and leave the legislature an opportunity
to attend to its own proper functions without any
hindrance upon our part. I will add that I am
informed by the Sergeant-at-Arms that we can

have the use of the committee rooms here without

interfering with the legislature ;
and I believe

we shall have no trouble whatever in carrying out

the arrangement which has been recommended by
our Committee.

Mr. HALLETT, of Wilbruharn. I desire to

submit a few considerations to this Convention, if

I can have the honor of their attention for a few

moments, in reference to what may seem at its

first aspect, rather an unimportant matter, but

which, to my mind, appears to be worthy of some
consideration in making our preliminary arrange
ments ;

I mean, whether the frame of govern
ment which we now propose to reorganize, shall

be concocted in this hall, or in some other place.

Now, Sir, in the consideration of a subject of that

nature, I must say that I believe there is a genius
of place, as properly as that term can be applied

to any human action. There is a genius of delib

erative assembly, and there is a genius of popular

assembly ;
and iu which capacity are we assem

bled here ? Are we a deliberative body or a

popular assembly ? We are here, clearly, as the

representatives of the whole people a committee

appointed by them to prepare a frame of govern
ment to be submitted to them. And, Mr. Presi

dent, we arc not to prepare it in their presence,
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and discuss it before the whole people, but we are

to consider and arrange the matter as a delibera

tive body, and act upon it according to our best

judgment. We are precisely in the same situa

tion, in the transaction of our duties here, with a

committee of the legislature, who retire to one

of the committee-rooms to deliberate upon a sub

ject to hear any suggestions that may be made,
to consider them, and then to recommend a cer

tain course of action to the body of which they
arc members. That is the manner in which we
are to act ;

we arc not to engage in public debate

before a public assembly, but we are to deliberate

as a Convention, and make our report to the peo

ple. If I am correct in these premises, Mr. Pres-

dent, the deduction is obvious
; for, upon our de

cision of the question, whether we shall remain in

this hall, or whether we shall meet in some one

of the lecture rooms of this city, depends tl^e

question whether we shall continue to be a delib

erative assembly, or whether we shall resolve our

selves into a general and public meeting. Sir, I

can appeal to you, as having long experience in

matters of this kind
;
and I wish we coidd hear

from you a statement of what I know to be your
own private views in relation to this question of

place. I have no doubt you would be of my
opinion, that this is the only hall in the city of

Boston which is at all adapted for debate and dis

cussion, while all the other halls arc more espe

cially adapted for the purpose of lecturing. In

the construction of those halls, it is designed that

some individual shall occupy a place similar to that

which you occupy, Mr. President, and shall from
thence address an audience

; while the object in

the construction of this hall is, that each member
of a deliberative body shall have a scat where he

can be seen, and from Avhich he may address the

body, so that he may be heard by the presiding
officer as well as by every other member. It is

found that in this hall there arc superior facilities

for hearing. While the legislature is in session,

the most ordinary voice can be heard, not merely
on any part of this floor, but also in the galleries.

Our conveniences here arc greatly superior to

what we should have in any other place. While
we do not unnecessarily exclude the public, there

is just sufficient room for those who belong here,

without the admission of such a crowd of specta
tors as to create confusion

; and, Sir, our present
efficient Sergeant-at-Arms, who I trust will con

tinue to officiate for us during our session, would
be compelled to have a corps of police to preserve
order on the floor of any other hall in this city.

It is exceedingly unpleasant to exclude any citi

zens from an enjoyment of their right to come
here and hear the debates and discussions which

may take place ;
but we must take into consider

ation the good of the community at large. And
I will remark further, that there is a sense of pro

priety in relation to the deliberations in this hall,

which would not be felt to so great an extent in

any other place. Xo matter how exciting might
have been the topic under discussion here, I have

scarcely ever known an occasion upon which a

call to order of the citizens present was required ;

and even then, the disturbance was but momen
tary. There is a propriety of place which is never

forgotten here, but which you cannot attach to

any other hall in tlus city where persons are ac

customed to resort to hear lectures. There is a

certain freedom from restraint in such places,

which gives them an air entirely distinct from the

halls of legislation.

Then, again, Mr. President, with regard to com
mittee rooms. What are we to do in relation to

that matter ? Are we to meet there and use the

committee rooms of this house, or are we to have

committee rooms there, and be subjected to the

extreme inconvenience of being at a distance from
the journals, public documents and records which
we have occasion to use in our deliberations, and

which arc contained in our libraries here r Why,
Mr. President, in leaving this hall, we should be

leaving the only place where our duties could be

transacted with comfort to oxir.selves, or with

fidelity to our constituents. Allow me, also, to

say one word, addressed more immediately to those

gentlemen with whom I presume I shall act in

this Convention, xipon the subject of expense.
This is a consideration well worthy of our atten

tion, while engaged in forming a Constitution for

the people. We know very well that the expen
ditures attendant xipon the State Government have

already required an increase of taxation
; and now

shall we make this an economical or an expensive
Convention ? Ought we not to make it as eco

nomical as we can r But, Sir, this resolution will

add from $2,500 to $3,000 to the expense. Are

gentlemen prepared to do that ? We voted this

morning an appropriation of books, in addition to

the appropriation of yesterday for newspapers, for

the use of members of the Convention. I think

no man will suspect me of not being sufficiently

liberal about such matters ; but at the same time

I want our liberality to produce appropriate results.

Instead of appropriating this sum of money to

change our location, I think it would be more

profitably employed in obtaining an accurate re

port of our debates, or in some other useful mode.

It seems to me that the item of expense alone

should be sufficient to determine this question.

But I will say a word with reference to health,

personal accommodation and convenience, which
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are weighty considerations with some gentlemen.

Where is it proposed that we shall go ? We are

asked to leave this elevated position where we
have the iincst and purest air in the city of Bos

ton to leave a room which is now so perfectly

ventilated that it may be crowded to its utmost

capacity without inconvenience to the health of

members, and to go to a crowded portion of the

city, where we shall be surrounded by hot rooms,

and be annoyed by the odors arising from culinary

operations, and other causes which I need not

enumerate. Are we going to gain anything in

point of health by such a change as this ? I

think not. I would much rather place myself in

a position here as compact as might be necessary,

than go to the hall which it is proposed to oc

cupy.
I will briefly allude to another item of economy,

and that is, with regard to the time of the Con

vention. My friend from Natick (Mr. Wilson)

suggests that we ought to be permitted to go on

without any adjournment. Well, Sir, I am as

much disposed to go on as anybody, but we know
that haste sometimes makes waste. The object

which we should have in view is not so much
haste as it is deliberation. We are convened for

the purpose of taking the whole frame of our

Constitution down so that we may reconstruct it

in a better manner. How can we do this to the

best advantage ? We must proceed in precisely

the same manner that we should do if we were

about to take the State House down and recon

struct it. If we should undertake that work,

should we bring all the workmen here at the

commencement, with their saws and hammers, to

build the State House anew ? Certainly not ;
but

we should have our plans prepared ;
we should

have a master workman, with his forces organized,

so that everything might proceed in a systematic

way, instead of all standing round and working
at random, for it would be a curious building, in

deed, that would be erected in that way. We
must first pull down, and reduce the fragments to

order before we begin to construct. This affords

an illustration of what we have got to do in this

Convention. I take it for granted that every del

egate has come here with the intention of making
such a Constitution as will, in his conscientious

belief, best promote the interest of this Common
wealth ;

and how are we to do this ? We must

take the different subjects contained in the several

chapters, and refer them to some eight or ten dis

tinct committees, who will take them into consid

eration. If these committees should be appointed

to-day, they ought to have some time to deliberate

on the matters referred to them ; you cannot ex

pect them to be ready to go to the Lowell Insti

tute to-morrow, or the next day, and report a

frame of government immediately.
And what, I will ask, are we to do in the mean

time ? Do you propose that we shall continue to

meet and deliberate and discuss these subjects

before the committees are ready to report upon
them ? Surely not. Then how are we to spend
our time, if we adjourn to another hall ? Shall

we spend it as I have seen it spent sometimes,

when the House of Representatives was waiting
for the Senate to adjourn, and they had a sort of

mock Speaker in the Chair, and submitted all

sorts of absurd propositions, merely to pass away
the time is it intended that we shall spend a

fortnight here in this way ? And if any man

supposes that they can report in less than a fort

night, my opinion is that he is not fit to hold a

place upon one of these committees. They must

have time to deliberate ;
and will you spend this

fortnight in scenes such as those to which I have

alluded, or do you propose to discuss abstract

questions ? It seems to me that if we meet we
shall be likely to involve ourselves in the discus

sion ofquestions of no sort of consequence.

This may be met by saying that some of these

committees may get ready to report sooner. I

will answer that by a consideration, which is of

some importance. We are not met here merely
to make two or three individual amendments in

the Constitution ; but, I hope, to see our commit

tees take up each subject in the whole instrument

as it now stands. Let them consider each chap

ter and each section, and either report back the

chapters and sections as they now stand, or report

substitutes for them, making such changes and

alterations as they think proper, and as the neces

sities of the case seem to require. Let us make a

thorough revision of the whole instrument, so

that we may be able to present it to the peo

ple of the Commonwealth in a shape suit

able for their adoption. I do not desire to have

our labors repudiated by the people, and our

Constitution rejected, as was the case in New
Hampshire, where they lost the whole. I want

to have the distinct parts submitted to the people

for their adoption or rejection ;
and I think it is

due to them, when they are called upon to act,

that they should have a chance to call for a division

upon every matter susceptible of division. And
in order to make the various parts harmonious,

we must not take hold of individual matters, such

as the organization of the General Court, what

powers they shall have, how the Legislature shall

be constituted, or how the Representatives shall be

chosen we must not consider these subjects

without examining their connection with other

parts of the Constitution. It is therefore evident
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that \vc ought to have reports from all these im

portant committees before us, so that we can

examine the subject in all its bearings, before we
undertake to decide upon any material part of it.

And then again, these eight or ten committees

will have occasion to confer with each other before

making their reports. If we should adjourn for

a fortnight, I understand that our committees

could be accommodated with rooms here, because

the legislature has now got through with the

committee rooms, in consequence of their com

mittees having finished reporting. Our commit

tees could then meet here and confer with each

other ;
for it might become a very material ques

tion with one committee, what action another

committee proposed to take. One might be

taking into consideration the Lieutenant Governor,

and another might be considering the Council ;

and the action to be taken upon one of these

subjects would depend very much upon the course

which it might be thought best to adopt in refer

ence to the other. In short, we must have a

general idea of the whole as a unit, before we
can be prepared to discuss it.

If I am right in these general views, let us look

at the simple question as to what we shall do.

We have from now until Saturday in which this

Convention may occupy this hall without incom

moding the legislature. During this time we
can complete the preliminary organization, and

we can appoint committees upon all the various

subjects which it is desired to consider. And
now, if gentlemen have got any constitutions, or

parts of constitutions in their pockets, which they
are desirous of having considered, I hope they
will be placed in the hands of these committees.

This may as well be done in the outset, since it is

probable that all the various projects which may
be devised will receive the action of the commit

tees before they arc taken into consideration by
the Convention. It is evident, therefore, that for

the next fortnight the Convention will have

nothing to discuss
;
and if it be in order, I propose

at the close of these remarks to submit a resolu

tion, that when this Convention adjourns after

this week s session, it adjourn to meet on Tues

day, the 24th day of May. That will give the

legislature two weeks in which to finish their

business, and if they arc not adjourned by that

time, I think they will find themselves dissolved,

naturally and spontaneously. [Laughter.] During
this fortnight our committees can be holding their

sessions without interfering with the legislature ;

and when we come together again, we shall find

the different subjects pertaining to the Constitu

tion all arranged with deliberation and care. How
long will it be necessary for us to debate after that ?

9

Gentlemen talk about sitting here two or three

months, and being here during the hot summer
months, but I do not believe that there is going to

be a great amount of discussion in the Conven
tion. &quot;We can very soon ascertain Avhat the sense

of the Convention is with regard to important

matters, after the details have been arranged by
the committees

;
and then we can take a test

vote.

There is a great difference, Mr. President, be

tween the business which this Convention is to

do, and the ordinary business of a legislature.

There, various subjects accumulate upon their

hands, and matters can be taken up and discussed

singly ; but in the revision of the Constitution,

the alteration of any part brings the whole sub

ject at once before us. I hope gentlemen will

bear this in mind. It seems to me that \\ e should

lose no time by adjourning over; but if gentle
men object to that, let me ask, what shall be done
with reference to the twenty-four or twenty-five
members of the Convention, who are also mem
bers of the legislature r Have we a right to call

upon them to decide which of the two constitu

tional duties they will perform whether they will

sit here and watch the interest of their constitu

ents, or whether they will leave their posts here,

and go to another hall to attend to the revision of

the Constitution ? It looks to me like expelling
these gentlemen from the Convention, for us to

sit while the legislature is in session. I think

these considerations should be imperative in de

ciding our action on the question before us
; bvit

if gentlemen have the idea that hurry is always

progress, and that if we sit here we must necessa

rily do something, I would suggest that we confer

with a committee of the legislature upon the

subject of alternate sessions. I believe we should

effect a great deal more in that way, than by leav

ing this hall. I have no doubt that body would

agree to a division of the day, so as to give us half

of it. I earnestly entreat members of the Con
vention to take these things into consideration. It

may be that I attach undue importance to them
;

but I think, that upon a proper decision of this

question, depends, in a great measure, the fact, as

to whether this Convention shall be productive of

beneficial results to this ancient Commonwealth,
or whether it shall prove inefficient, and thus dis

appoint the expectations of the people whom we

represent.

In conclusion, I wish to offer the following, as

a substitute for the Report of the Committee :

Resolved, That it is expedient that this Conven
tion should adjourn for the interval of a fortnight,
in order to give its committees time to prepare its

business, and in order that the Convention may



20 PLACE OF MEETING. [2d day.

Thursday,&quot; EAMES GRISWOLD. [May 5th.

hold its sessions in the legislative hall, after the

adjournment of the legislature.

The PRESIDENT. The substitute, in the

opinion of the Chair, is not in order, inasmuch as

it provides for an adjournment, which is not within

the subject before the Convention at the present

time.

Mr. EAMES, of Washington. I coincide with

the remarks made by the gentleman upon my left

(Mr. Hallett). I am unwilling that we should go
to the expense of fitting up a new place for the

Convention. This is a matter in which I have

had a little experience, for I was a member of the

Convention of 1820. I am in favor of establish

ing all our committees ;
and then, if it is thought

advisable, I am in favor of taking a recess of a

fortnight or three weeks. I think there will be

nothing done, should we continue in session. I

recollect perfectly well that in 1820, we were here

three or four weeks before we could commence

upon business. As the gentleman has remarked,

if the committees do their duty, they will not

report in less than three or four weeks. Let us,

therefore, do all that we can this week
; let us

appoint our committees ;
and then if we take a

recess of three or four weeks, there will be nothing
lost. On the contrary, I think we should be more

likely to get a constitution by following that course
;

for when we meet, the committees, having been

in session during the recess, will lay before us the

different parts, in a matured form
; and the work

will go on rapidly. The gentleman on my left

has gone over the remarks necessary to be made,
and I will not take up the time of the Convention.

j. nope that we shall do all that we can until Satur

day, and then take a recess. My own plan Avould

be, to take a recess until the first of September ;

but if the majority prefer a fortnight or three

weeks, I have no objection to fixing that time.

Mr. GRISWOLD, of Erving. I do not pro

pose to take \\p much of the time of the Conven

tion, although perhaps it might take considerable

time to answer in detail the remarks of the gen
tleman from Wilbraham. The subject seems to

reduce itself to three points ; first, which would
better subserve the purposes of the Convention,
to adjourn for two, tliree, or four weeks, or to go
on at this time

; second, whether the convenience

and the genius of this place are better adapted to

business ; third, the question of expense. I ap
prehend that there is not sufficient force in either

of these objections to set aside the Report of the

Committee.

In the first place, the legislature arc in session,
and as they will probably continue in session for

several weeks, it will be out of the question to

have this hall. It seems from the report of the

Committee that a convenient hall can be had in

this city. The members of this Convention have

come here for a specific purpose. They have made
then- arrangements at home to attend to the busi

ness of the Convention at this time
;
and unless

there is some very potent reason why we should

not go on with the business before us, we ought
to proceed with it at this time. It has been in

geniously argued that we should proceed faster

and better by the appointment of committees, and

giving them time to consider the matters referred

to them. I do not concur precisely with that

proposition. Nor do I think that the remark of

the gentleman from Washington (Mr. Eames)
that the Convention of 1820 waited some three

or four weeks before they commenced business,

was correct. That was a very hard working Con
vention. Business was brought before it upon the

second or third day. Reports were made very

early, and discussion commenced at an early day,
withoiit any adjournment to give committees

time to prepare reports.

I think that we should proceed better to have

the Convention in session while the Committees

are preparing their reports. Committees may
wish, upon any of the important questions liable

to come xip, to consult members of the Conven

tion from different parts of the Commonwealth.
The question, for instance, of the Senate and

the House of Representatives, as to what disposi

tion shall be made of those two branches in the

organic law of the State, is one of this character.

Perhaps a committee of ten, fifteen or twenty,

might prepare a plan that would not be satis

factory to the majority of the Convention. They
might wish to consult every day with members
from different portions of the Commonwealth as

to the wishes and the wants of the people of their

respective sections.

Again, Sir, I apprehend that, upon many im

portant questions which will come before the

Convention, the trouble will not be so much in

the committee room as in the Convention. Many
of the subjects might be reported upon by the

second, third or fourth day; so that we might
commence our business in a few days. I see,

therefore, not sufficient force in the objections
made to induce the Convention to adjourn for that

reason ; but I think that the purposes of the Con
vention will be best subserved by proceeding at

once to the business before us. What excuse can

members give for returning to their constituents.

They will be asked why they have come home.

They will say that the legislature is in session.

But was there no place in that great city of Bos

ton, with convenient accommodations for the pur-
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poses of this Convention ? The gentleman upon

my right (Mr. Eames) has suggested that unless

tliis matter is conducted prudently, we shall be in

danger of losing tlic popular vote upon the Con

stitution submitted to the people. I think, sir,

that one thing which will have a tendency to ren

der the results of the Convention effective will be

entering at once upon the discharge of the duties

of the Convention, and dispatching the business

as early as we can, without frittering away the

first four weeks, or adjourning, perhaps, as the

gentleman suggests until the first of September.

I think that there is danger in delay not that I

would wish to go too fast not that I would wish

to prevent proper investigation. But let us com
mence our investigations together and at once.

In the second place, it is said that it is import

ant, as to the convenience and genius of this

place. Now, Sir, if I understand the Report of

the Committee, they are unanimous upon the point

that the Lowell Institute is a building better ven

tilated, larger, and more convenient in every way
than this State House

;
and especially, when we

take into consideration, that some eighty or one

hundred of our members, if we remain here, must

take seats in the galleries. Then as to the genius

of this place, I am as great an admirer as any

body of this old State House. I understand that

it is the best piece of architecture, so far as pro

portion is concerned, in the United States. But

if the Constitution is to depend upon the genius of

the place, we ought not to be here. The Consti

tution of Massachusetts was not framed in this

chamber. The Convention held its sessions in

the old town of Cambridge, and finally met to

count the votes in Brattle Street Church. So

that, if we wish to invoke the genius of the place,

we should go to Cambridge or meet in Brattle

Street Church. But I do not imagine that our

constituents, or that those who succeed us, go
down as many generations as you please, will ever

ask the question where the Constitution was

formed. The question will be whether the Con

stitution is right whether it is satisfactory

whether we have incorporated into it such amend

ments as the people of this Commonwealth, and

those who shall succeed them want, and not whe

ther it was framed in the State House, or in the

Lowell Institute, or in Cambridge, or in the

Church of the venerable and learned divine who
officiates in Brattle street (Rev. Mr. Lothrop).

When the Constitution was formed, men looked

more to the substance of the Constitution, and to

the intellect of its powers of Adams and of Par

sons than to the place where it was framed.

The only other question, Mr. President, is, as to

the comparative expense, and I venture to say that

it would be a saving in dollars and cents to go to

the Lowell Institute upon the terms proposed,
rather than to adjourn. If we adjourn, I suppose
that 100 or 150 and perhaps 200 of our number
will be appointed upon committees to sit during
the recess. If the compensation of members of

the Convention is to be the same with that of

members of the legislature, it would amount to

$iOO per day for a month ; and then the Conven

tion, after they reassembled, would sit, I appre

hend, about as long as they would, if they pro
ceeded now. Then, Mr. President, there is the

travel, which adds to !he expense of an adjourn
ment ; for we should have two travels to pay for

instead of one. So that, as a matter of mere dollars

and cents I think it would be a great saving to

proceed to business.

I dislike to allude to the opinions of the Chair,

but perhaps it will not be improper to say that I

think the member from Wilbraham (Mr. Hallctt)
is incorrect in his understanding of the opinion of

the Chair upon this subject.

There was great doubt, when we first met, in

my own mind, in reference to adjournment. We
did not know what room could be obtained. The
Music Hall had been said to be the only suitable

place ;
and that is so large that the voice could

not be heard in it. But I am free to confess that

now, upon reflection, and I believe that the

opinion of the Chair is the same I am in favor of

proceeding to our business at tills time ; and I

think it would be better to adopt the report of

the Committee, to adjourn to the Lowell Institute

as soon as it can be fitted up for our reception.

Mr. HOOPER. It will be observed, Mr.

President, by referring to the Act under which

we have organixed, that we are authorixed to

meet in Convention in the State House in Boston,

and to adjourn from time to time
; but there

is nothing said about adjoimmig to any other

place. The people evidently intended, aacl the

framers of the law evidently intended, that we
should meet here, and hold our sessions here, and

here do our work
;
and it may be a question how

far we should be authorixed to go beyond the

words of the statute. We should incur an ex

pense in removing to another place ; and it strikes

me that we would better keep within the words

of the statute and remain and occupy the place

the people assigned us.

It seems to me also a matter of considerable im

portance that the committees should have an op

portunity to prepare their reports, that the whole

may be a complete piece of work, each part fitting

the others. But if we go on and have it reported

piecemeal, day after day, without consultation be

tween the committees, without knowing what
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will be reported in relation to other parts, we

shall spend much time in useless discussion ;
and

the reports will be so disjointed that it will

be more difficult to put them together than to

construct a new Constitution from the beginning.

No man will question that the committees can

arrange their several parts and make them fit bet

ter than the Convention can, in the outset. Then

what the Convention do not like, they will strike

out or amend.

I think also that it would be a saving of time
;

for it gives the committees two weeks to sit unin

terruptedly, by relieving them from the necessity

of attending the Convention. They may be able

to accomplish twice as much as they could if we

should go on. What is the reason of the length

of the sessions of the legislature ? Is it not that

the committees do not perform the duty assigned

them of preparing work for the legislature ? The

railroad facilities are such that they go home each

night, and thus they have little time besides that

in which the legislature is in session to devote to

the proper work of the committees. And this I

believe will be the fact in relation to this Conven

tion. A large proportion of the members will go

home nightly, and very little time will be left for

the duties of the committees, while the Conven

tion is in session. But if a few men can devote

their whole time, for a short period, they will be

able to examine every proposition that may be

presented, and to construct a work upon which

we can immediately act upon, our reassembling ;

and thus finish the business of the Convention in

far less time than by continuing on at present.

If we are compelled to wait for a short time, we
are not responsible for it. The legislature have

not vacated the hall as we expected. Let them
continue to occupy it, and let them take the

responsibility. Let us act in accordance with the

circumstances under which we are placed. If we
should go to another hall, we should be constantly

obliged to be running up to the State House, in

order to have the means of investigation in the

variotis stages of the work.

Mr. CHUHCHILL, of Milton. The question

of removing to another place need not be connected

with the question of the adjournment of the Con
vention. I believe that we may continue our

deliberations forthwith in this place, meeting
here in the morning, and letting the legislature

occupy it in the afternoon. I understand that

the committee rooms are at our disposal. So that

the only question is as to the propriety of adjourn

ing to another place for two or three weeks, un
til the close of the session of the legislature. For

one, Sir, I prefer to remain here. It docs not

seem to me, considering the propriety of allowing

members of the legislature to share in our delib

erations and the convenience of access to books,

documents, papers and records, that the little in

convenience of sitting here for one, two, or three

weeks, alternately, in connection with the legisla

ture, ought to induce us to remove to a different

place. There are differences of opinion as to

the duration of the session of the legislature ; but

at any rate, the inconvenience, if there is any,

will be obviated within two or three weeks.

During that time we can have the hall with them,

dividing the hours. I think, therefore, that the

question of adjournment should not be connected

with that of changing our place of meeting ;
and

I should be in favor of proceeding at once with

our business, in this place in the manner I have

proposed.

Mr. WALKER. Perhaps it may be proper

for me to say a few words upon this subject. In

the first place, what is the situation of the Con
vention ? Why, we come here and find ourselves

without a place to meet in, owing to the fact that

the legislature has not adjourned. We do not

know when the legislature will adjourn. Should

we adjourn for a month, we might come back and

find them still here. I was informed yesterday

by a gentleman belonging to the legislature, that

there were three hundred debatable subjects upon
the orders of the day. They had passed all the

uiidebatablc matters, and three hundred debat

able subjects remained. Now, Sir, I do not think

anything short of omniscience can tell when this

legislature will adjourn. And yet, forsooth, we
are to adjourn upon the contingency that this

legislature may adjourn at sonic time or other.

The very proposition is absurd upon the face

of it.

Then, Sir, let us look around us and see how
we are situated. Here are gentlemen sitting \ipoii

the steps the first gentlemen in the Common
wealth sitting like children in a primary school !

Is not this grand and befitting : The &quot;

genius of

the place&quot;
must be exceedingly pleased, I am

sure. Now, Sir, the Convention must adjourn
within three days, or else we inu^t have another

place. Are we prepared to adjourn and go home,
and impose upon our constituents the enormous

expense of travelling up here again. It is a vcry

grcat expense, for a large proportion of the Con

vention will have to return home if we adjourn.

And now what do the Committee propose in thy

Report they have made. They propose that the

hall of the Lowell Institute shall be occupied tem

porarily ; that the Convention shall go th:re

and stay as long as they please. The express

condition was made with the proprietors that the

Convention should hold it just so long as thty
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pleased. ;
and we arc under no obligation, if we

go, to stay more than one day.

Xow, Sir, we sec precisely the condition in

which we stand. We cannot stay here. We are

not compelled to stay here. I was very much

amused, I must say, with the argument of

the gentleman from Fall llivcr
;
for if it amounts

to anything, it would prove that if the house

should he blown up or burnt down, the Con
vention Avould be blown away or consumed. Is

not that a logical consequence r The absurdity of

the thing is apparent to every body. We have a

right to go where we please, beyond all question.

Then again, as has been very well said by the

gentleman from Erving, (Mr. Griswold,) in his

most admirable answer to the argument of the gen
tleman from Wilbraham, (Mr. Hallett,) that the

prestige of the Convention would be greatly injured

by our adjournment to another place, and that it

would disappoint the people or disgust them, if

we were to go home and leave committees to sit

and make out the business of the Convention. We
should gain nothing by it. The committees

would not sit half the time. Then again, how
absurd in this view of the subject, when some of

the committees would have brains enough to re

port in three days, with all deference to the

opinion of the gentleman from Wilbraham, to

oblige them to occupy a month, when they might

report in a few days, and we could go on at once

Avith the propositions before us. Gentlemen can

see that it must greatly delay the business of the

Convention. By referring to the history of the

last Convention, we shall find that measures were

brought in immediately ;
and it will be so now if

the majority of the Convention should decide to

proceed to business forthwith, for many of the

reports could be made at once as well as at any
other time.

&quot;Under these circumstances I cannot conceive

that the Convention will hesitate to adopt the

Ilcport, nor to adjourn immediately to the place

proposed. The expense of fitting it up will be

trifling, not more than $200 ; putting up a tem

porary railing to separate the members from the

spectator.-, &c. If upon trial we arc not satisfied,

we can adjourn the very next day, and wait until

the legislature adjourns, and then come here and
iirvoke the &quot;

genius of the
place.&quot;

Election of Chaplain.

Mr. THOMAS, of Wcymouth, called for the

special order for this day and hour (12 o clock).

The PRESIDENT stated the special order to

be the election of Chaplain, and appointed the

following gentlemen to constitute a Committee to

collect, sort and count the votes for the same, viz.:

Messrs. Cushman, of Bernardston, Brinley,
of Boston, Graves, of Lowell, Walker, of llox-

bury, Stacy, of Gloucester, and Mason, of Fitch-

burg.

Subsequently, Mr. CUSHMAX, on the part of

said committee, stated that he had been instructed

to report that the Committee had discharged the

duty assigned them, and the following was the

result of the ballot for Chaplain.
Whole number of votes cast, - 385

Xeccssary to a choice, - - 193

Ilev. Warren Burton, of Boston,

received - 22-i

Ilev. Lymaii Bccchcr, of Boston,

received - - - 129

Ilev. James B. Farnsworth, of

Chelsea, received - - - 17

Scattering, - 15

The PRESIDENT thereupon declared the

Ilev. Warren Burton duly elected Chaplain of the

Convention.

On motion of Mr. MOIITON, of Fairhavcn,

Ordered, That the Secretary of the Convention,
be directed to inform the Ilev. Warren Burton
of his election as Chaplain of this Convention.

Place of Meeting.

The Convention then rcsiimed the consideration

of the report of the Committee on the subject of

the place of holding the sessions of the body.
Mr. WOOD, of Fitchburg. Mr. President, I

have a word to say upon this matter before the

vote is taken. When I came here yesterday, I

was obliged to sit upon the steps by the side of

the Speaker s desk
; to-day I have been obliged

to be crowded up here in a corner, upon a little

stool, and I am not at all satisfied with this state

of things. There arc many other members who
have been equally unfortunate with myself, in this

respect. I think it must be evident that this place

is not suitable for the accommodation of a Con
vention of four hundred and thirty persons, not

withstanding all that can be said with regard to

the inspiration of the place. To be sure, it may
be very well for those gentlemen who are fortu

nate about drawing good seats
;

but about a

hundred members will have to go up into the

galleries, at any rate, and this is to be their position

during the hot summer months. I admit that

there is very good ventilation here now ; but when
we arc all crowded up in the summer months, tins

place cannot be sufficiently ventilated for com

fort or health, and on that account we should go to

a larger hall. It is hardly large enough to accom

modate the House of Representatives, and it has

been suggested that the number of representatives

should be diminished in order to afford them
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better facilities for the transaction of business.

I believe, however, that an appropriation of sev

enty-five thousand dollars has been made to have

this hall enlarged, simply because it did not

afford suitable accommodations for the House of

Representatives. There is no place here to write,

whereas every member ought to have a desk.

Now, under these circumstances, I ask the mem
bers of this Convention if it is not our duty,

whether the legislature adjourns or not, to pro
vide some more suitable place for holding our

deliberations.

Mr. BEAMAN, of Danvcrs. After hearing the

Report of the Committee to whom was assigned
the duty of examining the public halls in this

city, I am fully convinced that it will be the

wisest course for this Convention to resort to

another location; and the experience which we
have had here strengthens that conviction. I

never had the honor of a seat with an assembly
in this room before, but I suffered exceedingly

yesterday, on account of the state of the atmos

phere ;
I have suffered from the same cause to

day, and if we remain here I shall expect to

suffer from it. I have no doubt many other

members have experienced the same inconve

nience.

Something has been said about the genius of

the place. I do not know precisely in what
sense that phrase is used, but if I can jtidge of

the genius of the place from the doings of the

House of Representatives and its influence upon
that body, I should regard it as not the sort of

influence most favorable to a wise reconstruction

of the organic laws of this government. I do not

deny that many associations are connected with

the room in which wise and patriotic men have

been engaged from year to year in deliberations

respecting the interests of this Commonwealth. I

think something is due to such considerations ;

but after all they operate in a very slight de

gree. It is only upon individuals of a mercu
rial and imaginative state of mind that such

considerations have imich influence, while the

greater portion of this assembly those in whom
sober common sense predominates over imagina
tion will not be influenced in that way at all.

And I will ask how much the genius of the place

will elevate the faculties of those individuals who
are doomed to sit upon the steps or upon the floor.

I think the present state of the atmosphere and the

crowded state of the room are inconveniences

which entirely outweigh all the fancied inspiration

connected with this hall. The hall which our Com
mittee have recommended is not liable to these

objections. It is well ventilated, and it is large

enough to give us ample accommodation. Some

thing has been said also with regard to the more
favorable construction of this room for the pur

pose of public speaking, but I think no difficulty

will be experienced on that score
; and I earnest

ly hope that the recommendation of the Commit
tee will be adopted.

Mr. SPOONER, of Warwick. I will suggest,
Mr. President, that in order to obviate the incon

venience arising from the crowded state of this

room, something like one hundred pegs be driven

into the wall, where members can be hung up
which will not only add to our convenience, but

also serve for a decoration. [Laughter.] Mr.

President, I am surprised at the remarks of the

gentleman from Wilbraham (Mr. Hallett.) I

never heard, nor did I expect when I came here

that I should hear, such an expression of jealous

mistrust of the public as that gentleman has utter

ed. He wants us to adjourn for two weeks and

leave our business to be done in secret by com
mittees ; and who are to compose those commit

tees ? Now, Sir, as I understand it, the Conven

tion is to deliberate as a body, and not leave every

thing to be arranged by committees. We are to

settle general principles, and leave our committees

to grapple with the details. The committees are

generally composed of men with pens behind their

cars, who delight in revelling in details, but who
arc utterly incompetent to grapple with general

principles. I would no more leave those gentle

men to attend to such matters in our absence than

I would leave a hungry dog to watch my dinner.

[Laughter.] If we should leave them here with

out the presence of the Convention, to overlook

them, they would feel then- importance far more

than they do now, and that is enough in all

conscience.

Mr. HALLETT. Allow me to say, Mr.

President, that I am greatly indebted to the gen
tleman from :

, (for I have not the honor of

knowing what town he comes from,) for adding to

the force of my argument, and showing the neces

sity of this Convention s remaining in tins hall

where we can attend to the high duties before us

in a calm and deliberate manner, instead of re

sorting to those appeals to the passions and pre

judices of men, which it seems the gentleman
from is so fond of using.

Mr. SPOOXER. If my remarks were not in

order, the President had a right to call me to

order. It may be a question of taste with the

gentleman from Wilbraham, but with me it is a

question of principle. I am not at all afraid of

the influence of the public I am willing that the

people should sec and hear what we are doing.

In my remarks I intended no disrespect to the

gentleman from Wilbraham
;
I make no insinua-
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tions against him as wanting in integrity. He
has his principles and his opinions, and he has a

perfect right to act according to them ;
but I will

say that if the committees are constituted of gen
tlemen of that class, entertaining sentiments and

opinions like those which he has expressed, I do

not think the amendments which they may
recommend in the Constitution will be accepted
either by this Convention or by the people of the

State of Massachusetts. But, Sir, my business is

to hold the plough, and I will now hold my
tongue. [Laughter.]

Mr. WILSON, of Natick. It seems to me
that in discussing the organization, of our commit
tees AVC are rather departing from the question be

fore us. The question is on the acceptance of the

Report of the Committee, and I hope that before

we adjourn we shall have a vote upon that ques
tion. I am one of those who believe that we should

obtain the hall recommended by the Committee,
and I have the fullest conviction that if we should

go to that hall, under no circumstances could ten

votes be obtained for returning to this place. As
a place for deliberation and discussion it is far

superior to this, and gentlemen who have visited

it Avill so decide. If we could have this hall, how

ever, during a portion of the day while the House
of Representatives was not in session, I should be

willing to go on here
;
for my main objection is

to adjourning over. I believe our true policy is

to go on with our business, and I am of the

opinion that adjourning over will cost at least

fifteen thovisand dollars more than going on. But
so far as the difference in the halls is concerned, if

the legislature were not here, and the hall to

which it is proposed to go Avas fitted up, I would

vote to adjourn at once to that hall as being a far

better place than tins for the pivrposes of the Con
vention.

Mr. MORTON, of Fairhaven. I have listened

with attention to the remarks which have been

submitted in favor of going on uninterruptedly
with our deliberations, but I must say, that they
have not yet convinced me. If the proposition

to go on with this Convention prevails, what will

be the practical effect ? I am informed, Mr. Presi

dent, that there arc about twenty-five gentlemen
who are members of this Convention, and also

members of the present legislature. We will

suppose that the Convention goes on with its busi

ness
;
on Saturday next the legislature resumes

its business ; and what arc these twenty-five gen
tlemen to do ? Their constituents have sent them
to take part in the legislature, and also in the

Convention
;
and their constituents have a right

to their services in both these bodies. I happen
to be one of these individxials. I was directed,

by my credentials, to appear here at a certain time,

for a certain purpose; that purpose has not yet
been accomplished, and the time necessary for the

accomplishment of that purpose has not yet elapsed.

I was directed, by another set of credentials, to

appear at the Convention, for the revision of the

Constitution, and I have obeyed that call also. But
on Saturday next, when the House of Represen
tatives shall again meet, if this Convention is in

session, I shall be unable to attend in both bodies ;

and I ask you, do you intend to deprive my con

stituents of my humble services ? That is the

point to wliich I wish to call the attention of the

Convention. It is a matter of the most perfect

indifference to me in which body I shall act ; but,

Sir, I look beyond my humble self
;
I look to my

constituents, and claim that they have a right to

my services in both bodies to which I have been

elected. And if they have that right, ought this

Convention deliberately to decide to go on, as is

proposed ? To come to that decision, would be

virtually saying to my constituents,
&quot; Your rights

in this Convention are of no importance.&quot; The
Convention turns to these twenty-five members of

the House of Representatives, (which, in my
opinion, has been rather freely alluded to this

morning,) and says to them, &quot; Your presence in

this body is of no sort of consequence, and we
have decided, after protracted deliberation and de

bate, wliich has been participated in by gentlemen
of distinguished ability, that the towns which you

represent shall be disfranchised and deprived of

their representation.&quot; Now I submit it to this Con

vention, whether sufficient importance has been

attached to this consideration. As I said before, it

is iny fortune or misfortune to be a member of the

present House of Representatives of the Common
wealth of Massachusetts. During the time I have

served in that capacity, I have endeavored, as

well as I might, to observe the oaths by which I

was inducted into oflice
;
and leave it to the good

sense of this Convention to judge, after the House

yesterday morning voted to adjourn over until

Saturday, (the longest time to which they were

allowed to adjourn by the Constitution,) for the

express purpose of avoiding any collision with this

Convention, how far it comports with good taste-

and with propriety and courtesy, for gentlemen to

rise in this body and indulge in strictures, as they

frequently have done, about that House.

Mr. WALKER, I will say only a word in

reply to my friend, whom I respect very much,

and really believe to be one of the most valuable

and able members of the House of Representa

tives. Within the last half-hour, I have been to

the office of the Treasurer of this Commonwealth,
and he tells me that the pay for the travel of this
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Convention will amount to $.5,000. If this Con

vention shall adjourn, that additional expense will

be incurred. So we see very distinctly what the

economical view of the question is. Now I sub

mit to the Convention, whether the labors of these

twenty-five men during the remainder of the time

Avill be equivalent to $-i5,000 ;
whether the people

will regard it so ; to say nothing of the incon

venience of an adjournment. Since I last spoke

I have conversed with members from the country,

^vho are farmers, and they say that they have

made all their arrangements to be here sixty days.

They have hired men for that time, and are calcu

lating to be at home at haying time. But if we

adjourn for one month, nobody knows at what

time we shall come back here, and the calculations

of these men will be disappointed. And how

many of the twenty-five men will be here every

day ? I will be bound to say that 110 more than

ten of them will attend constantly. And for the

services of those ten, shall we incur this expense

of $5,000, besides being likely to find ourselves

in precisely the same predicament when we come

back ? But I hope the question will be decided

soon, and I will not prolong the discussion.

Mr. SCHOULER, of Boston. I have only a

remark or two to make, in reply to the gentleman
who has just taken his scat. When he was upon
the floor before, he stated that there were about

three hundred debatable matters in the orders of

the day.
Mr. WALKER, (interposing). So I was in

formed by a member of the legislature, but I

have since been informed that there are about

fifty. I am happy to correct the error.

Mr. SCHOULER. Now, Sir, I think that the

remarks made by the gentleman from Fairhaven,

(Mr. Morton,) are unanswerable. If we are to

make our debut in this Convention by solemnly

disfranchising twenty-five towns of this Common
wealth, it appears to me that we begin wrong. I

have a duty to perform, Sir, in the House of

Representatives. I am also a member of this

Convention. This Convention has also elected a

member of the House of Representatives the

Secretary of the Convention. We have adopted
also the Rules and Orders of the House of Repre
sentatives ;

which say that no member shall be

absent more than two clays without leave of the

House. How arc we to fulfil tliis double duty.
The gentleman, over the way, from Fitchburg,

(Mr. AVood,) as well as the gentleman from Er

ring, (Mr. Griswold,) and the gentleman from

Natick, (Mr. Wilson,) has found fault with the

size of this house. Why, Sir, the walls of this

house have echoed time and again with the voices

of gentlemen stating that there is no inconvenience

here, and that the number of the House of Rep
resentatives ought to be enlarged. But the gen
tleman from Fitchburg tliiiiks that if we were to

stay here and be subjected to the inconvenience

of the members in the galleries, we should feel so

uncomfortable that it would be the strongest in

ducement and the strongest argument that could

be made for the reduction of the House of Repre
sentatives. Did the gentleman think for a mo
ment, that if the Hall is so inconvenient, that

we must adjourn before trying it to another build

ing, the Convention must come to the conclusion

cither to reduce the number of Representatives or

to enlarge the State House ?

The gentleman also informed the Convention

that $70,000 had been appropriated at the present

session to enlarge this hall. Such is not the fact.

$75,000 has been appropriated during this &quot;session

to build a fire-proof edifice for the library ; but

there has been no appropriation for the enlarge

ment of this hall.

I am surprised to hear members argue delibe

rately in favor of disfranchising twenty-five mem
bers of this Convention. It was very easy for the

gentleman from Natick to make the speech that

he did
;
but I will ask him whether, if he was

President of the Senate as he was last year, he

would come in here and advocate our continuing

on without an adjournment. I would ask the

gentleman from Erving, also a member of the

Senate last year, whether he would have made

that speech against an adjournment. It seems to

me that the gentlemen from Wilbraham and from

Fairhaven have shown, that this Convention owes

it to itself, and to the great principle of represen

tation, to hold its sessions here, and to adjourn,

for a fortnight. I do not believe that the business

of the Convention will be delayed one moment by
it. And if it is thought best not to adjourn, we
can very easily make an arrangement by which

this Convention can sit here in the forenoon from

nine until one, or from nine until two o clock.

Nobody supposes that for the first week or two

we shall debate much. Our sessions will not

probably be more than an hour in length. The

House of Representatives for the first fortnight

never sit more than an hour. We might meet in

the morning at nine o clock, and sit until ten,

eleven, twelve, or one
;
and the House could then

meet in the afternoon and evening ;
so that neither

need to be discommoded. Again, every one knows

that in discussing the principles which will come

up for the consideration of the Convention, we shall

wish to refer to books in our library. There are

journals in our lobbv, which, by the law of the

State and the Rules of the House of Representa

tives, cannot be taken away. The Journals of the
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House of Representatives, for instance, cannot be

taken away without a vote of the House. We
should be obliged to establish a line of omnibuses

to run between the State House and the Lowell

Institute, or Marlborough Chapel, as it is fre

quently called. Why, Sir, the Constitution that

we may frame would be called by the enemies of

reform the Marlborough Chapel Constitution.

They would make use of the name to ridicule the

whole thing. The gentleman from Xatick speaks

of the great advantages in that hall for oratory. I

believe he has aired his voice there. I never

have, and I have no idea of its capacity. But I

have heard the gentleman speak very well in tliis

House, and I see no necessity for adjourning on

that account. If we are determined not to ad

journ for a fortnight, I hope we shall make an

arrangement to meet here in the morning, while

the House meets in the afternoon ;
and thus both

can be accommodated.

Mr. DAVIS, of Fall River. As one who felt

yesterday very seriously the inconvenience and

the uiiwholesomencss of this hall, I cannot repress

the decided conviction that it is wholly unsuitable

for this body. Were we to remain here, in a very
short time the large majority of the members

would be almost unfitted for the duties imposed

upon them. And these duties would be doubly

oppressive to those of our members who arc also

members of the legislature. And if we adjourn
our sittings, we are completely at the mercy of

the present legislature of Massachusetts. Sup
pose the majority of that legislature to be opposed
to the objects of the Convention. Could not

those objects be completely frustrated by the

legislature ? The people of Massachusetts have

sent four hundred persons here for the purpose
of revising the organic law of the State. They
did not expect the legislature to be in session,

and it appears to me that the responsibility rests

with the legislature. It is a matter with wliieh

we have nothing to do. It was not contemplated
or provided for by the persons who sent us here.

We have nothing to do with the present legisla

ture of Massachusetts. Let them go on with their

session. If we cannot have the use of this hall,

we can adjourn to another. It appears to me
that regard to our health and bodily vigor, upon
which our mental powers so much depend, im

peratively requires us to adjourn to another hall.

Mr. LIVERMORE, of Cambridge. I am ready
to admit that there are many inconveniences in

meeting in this hall
; but I do not think they are

insuperable. In 1836 the legislature was com

posed of more than 600 members, who were all

accommodated in this hall. They completed their

business before or about the commencement of the

month of May, and adjourned. The hall was not

then so well ventilated as it is at the present time.

And although I am free to admit the inconve

niences of this hall, I think there are much great

er inconveniences in the one to which it is

proposed to adjourn. The hall of the Lowell In

stitute is situated within about rifty feet of the

great thoroughfare of the city, Washington Street.

Any one who has attended lectures there in the

evening must have been frequently disturbed by
the passing of carriages through that street

;
and

in the daytime the interruption is much greater.

Besides, Sir, under that very hall, there are thirty or

forty rooms appropriated to bathing purposes hot

baths, sulphur baths, aromatic baths and all the

odor of those baths will ascend to the hall above.

And then we should be just above the kitchen of

one of the largest hotels in the city. Is that a suit

able place for the meeting of the Convention ? I

think not. If We must adjourn to another hall, I

should hope that we might find one where we
should not be compelled to inhale the variety of

odors which surround that location.

Mr. HATHAWAY, of Freetown. The dis

cussion of this question seems to me to have

taken a pretty wide range. The question, as I

understand it, is upon the acceptance of a Report
of a Committee, recommending that we should

occupy a certain hall in this city. Gentlemen

have made various objections to that hall, and

among the rest the gentleman who has just taken

his seat has spoken of aromatic baths of various

kinds. All I have to say in reference to that

matter is that I am perfectly satisfied that this is

not a proper and convenient place for such a body
as is congregated here whether the legislature be

in session or not, to occupy. That question has

been settled in my mind from the fact of having
suffered here for two days from the numbers

pressed into this hall. And if the hall proposed
should prove to be an unsuitable place, we have

only to adjourn to some other place ;
and if a

more suitable hall can be had, I have no doubt the

fact will be ascertained. But so far as that matter

is concerned, I think the objection has already

been well and unanswerably refuted.

But the gentleman from Fairhaven (Mr. Mor

ton,) objected, that in consequence of certain

members of this Convention being also members

of the House of Representatives, the result wovdd

be that the towns represented by them must be

disfranchised, either in the one body or in the

other, if we do not adjourn over to a future time.

Then, Sir, if that legislature should continue in ses

sion until ISoi, when would this Convention ever

meet ? But is it true that we should disfranchise

these towns r Xot at all, it seems to me. The
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election of members of the House of Representa
tives was last November. That question was

then finally settled. This applies to most of the

members here
;

but not to the member from

Wilbraham, (Mr. Hallett,) I admit, for at that

time he was a citizen of Boston. The constitu

encies elected tlicir representatives in November,
and the representatives accepted the position to

which they were elected. On the 7th of March
last came another election. Does any gentleman
believe that his constituents did not know that

he was a member of the House of Representa

tives, when they elected him a member of this

Convention ? Most assuredly they knew it
;
and

if, by reason of the two bodies meeting at the

same time, these members are unable to meet

both requisitions, the fault is not theirs but that

of their constituents. I would by no means dis

franchise towns ; and I do not think that this

would be a disfranchisemcnt. How is it with

regard to towns which are unable to make an

election within the term of eight days. Are they
disfranchised ? Not at all, Sir ? And permit me
here to say, that there are not only gentlemen in

this Convention connected with the legislative

branch, but gentlemen connected with the judi
cial department of the government. If you once

admit the principle that because a gentleman is

connected with another branch of the govern
ment so that it is inconvenient for him to remain

here, the Convention should adjourn, and when
shall we meet. Here is a gentleman connected

with the judicial branch of the government. He
has duties belonging to his official station to

discharge elsewhere. Is this Convention there

fore to adjourn ? And so I might trace it to the

executive branch of the government. Members

may be connected with that branch, and be

required to perform certain duties compelling
their absence. If you once admit the principle

upon which the gentleman based his argument,
how are we to get through with our duties ?

When this discussion commenced, I confess

that I cared very little in reference to it ; and I had

some doubts as to the proper course to be pursued.
But after hearing the arguments, I am perfectly

satisfied that we ought to continue our session

and proceed as fast as we can. If we find the hall

designated by the Committee an inconvenient

place, we can adjourn. If we go there, it is not

necessary that we should remain during the

existence of the Convention. My own view of

the matter is that we would better try the experi
ment.

Mr. LORD, of Salem. I regret very much,
Mr. President, the course of remark which some

gentlemen have thought proper to pursue in rela

tion to this subject, arraying the two bodies in

antagonism to each other. If that same line of

remark had been adopted in the House of Repre
sentatives last week, when the question of the

meeting of both bodies at the same time was
under consideration, what would have been the

result here on yesterday ? You would have found

the House of Representatives here in session, de

manding their rights and their hall ; and where

would you have met? Ever since the people
have determined that this Convention should be

held, although at that time it was not with my
concurrence, I determined, having some duties to

discharge in relation to it, that so far as lay in my
power, I would make this Convention concurrent

with the existing government, and not antagonis
tic to it. I would have the existing government

recognize the Convention, and not place them
selves in opposition to it. And does this body of

men suppose that they can place themselves in

antagonism to the existing government of the

Commonwealth, and treat the existing govern
ment as a fit subject for their ridicule, or for

them to speak of reproachfully or contumeliously ?

If they propose to put themselves in that position,

they are raising the precise issue which every

good citizen of the Commonwealth has endeavored

from the beginning to avoid a conflict between

the Constitutional Convention and the present

government of the Commonwealth. As the gen
tleman from Fairhaven has suggested, the House
of Representatives and the Senate have not yet

completed the business which the people of the

Commonwealth desired them to complete. In

that state of things what do they do r Say that

the people should not have sent men here at a

time when they knew from the experience of the

last few years that the legislature must of neces

sity be in session ? By no means. On the contra

ry they endeavor, by all the means in their power,
to act towards this Convention with the utmost

comity and good will. Having a constitutional

provision that they shall not adjourn over more

than two days, they manage, by a very early ad

journment on Wednesday morning, and a late

meeting on Saturday afternoon, to give this Con
vention four working days. They did it at the

request of certain prominent gentlemen of this

Convention, who said that in their opinion the

Convention would merely desire to organize and

adjourn for a fortnight, by the end of which time

the legislature would be able to adjourn. During
the entire discussion upon that subject, not one

word of disrespect was uttered in regard to the

Convention. On the other hand the Convention

was treated as being composed of the representa

tives of the people, assembling to perform a great
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work which the people had determined must be

performed. If such conduct upon their part is to

be met by reproach ;
if the Convention are to put

themselves in antagonism with the House, the

feelings of these men must change. &quot;When they
shall reassemble, and find this body in an attitude

of antagonism, unless human nature changes,

they will conduct themselves according to your
treatment of them.

It has been suggested that for twenty or thirty

years, five hundred or six hundred men met

annually in this chamber. I have rarely seen

that man who found the atmosphere so bad one

year that he would not come here the next, if his

constituents did not chance to prefer to send

somebody else. [Laughter.] The Convention of

1820, was a body quite as numerous as we are, if

not more so. They found no difficulty. Why
should we complain of the seats in the galleries :

Sir, some of the most eminent and distinguished

members of that Convention occupied scats in the

gallery ;
and they were as faithful and effective as

others. But whether this hall is the proper place

or not, I will not presume to decide. What I de

sire to protest against, is undertaking to put the

Convention in antagonism to the existing govern
ment of the Commonwealth. I think that if it

should cost $5,000 to carry on this Convention

harmoniously and to prevent a conflict, that sum
would not be badly expended.
There are two considerations upon which I

think the Convention should reflect. They must
secure the confidence of the entire people of the

Commonwealth ; and they want also the confi

dence of the existing government of the Com
monwealth. And if, by the mere power of num
bers, they decide that certain towns shall not be

represented, cither in one branch or the other,

that course would probably generate a feeling in

the community which would be anything but

confidence. If those gentlemen elected by the

same constituencies to serve them here, arc ren

dered unable to attend by our meeting at a time

when they have duties to perform in the legisla

ture, knowing, as we do, that the first fortnight
after the parcelling out of the work of the com
mittees may quite as well be spent by an adjourn
ment as in meeting, no time will be saved by that

course. If this Convention keeps in view these

two objects, securing the confidence both of the

people and of the existing government, their work
will go forth, when it is finished, with greater
assurances of success, than if this confidence is

not secured. Whatever hall we occupy, Sir, I

hope that we may adjourn for a fortnight in the
same spirit of comity which the existing govern
ment has manifested towards the Convention.

And whether we adjourn or not, I trust we shall

not indulge in such remarks as those to which I

have listened this morning in relation to the

legislative branch of the government.
Mr. GRAY, of Boston. I am quite agreed

with my friend who has just taken his seat (Mr.
Lord, of Salem) as to the impropriety of any
remarks disparaging to the House of Representa

tives, or any other body of fellow servants of the

people with ourselves. But I do not take the

same view of the debate of this morning that he has

done. I am not sure that I have heard anything

disparaging to that body. I certainly have heard

nothing said by any gentleman which I consider

as intended to disparage the existing legislature.

I agree with him entirely that we should endeavor

to avoid all antagonism with the legislature,

and with a view to do so I am in favor of the

Report of the Committee. The very best way to

avoid the possibility of such an event is to take

ourselves out of the way of the legislature.

And I would also submit to gentlemen of this

Convention whether it is quite proper, I will not

say to dance attendance upon the legislature, for

that might be construed as a little disparaging to

them, but is it quite proper that we should be

dependant upon the legislature under any cir

cumstances in which they might see fit to exer

cise their pleasure r Yet we shall be so if we
continue to meet in this place, unless we contem

plate an adjournment of at least a fortnight.

And is it quite proper, upon the other hand, that

the legislatiirc, of whom we are bound to speak
with respect, shoiild be governed by any other

considerations than a conscientious desire to dis

charge their duty to their constituents, according
to the best of their ability and understanding,
and the tenure of their oaths ? Is it quite proper,

is it quite respectful, is it quite courteous, that they
should be made to feel that we are standing at the

door, ready to rush in and occupy their seats all

the time that they can spare every day ? which

would be the case should we decide to divide each

day with them and thus place them under the

necessity of adjourning as early as possible ? I

should suppose that this view of the case would

settle the question at once.

The gentleman from Salem (Mr Lord) says,

that the convention of 1820 was quite as large as

this. That is correct. He says that they met

here and were sufficiently well accommodated.

Well, Sir, I was here at that time not as a

member of that body, but as a witness and spec

tator of its proceedings. This hall was differently

arranged from what it now is. There was a gal

lery extending around three sides of it. The

Speaker s chair was situated upon the southern
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side of this hall, opposite to where your seat now

is, Mr. President. I am not certain whether or

not there was a gallery over the Speaker s chair

then, but there was one extending along the

northern side of the hall. That was the manner

in which it was arranged then. Now I am sur

prised that a gentleman who has had the experi

ence in these matters that the gentleman from

Salem has had, should say that a body as large as

this can meet here at this time, and be as conve

niently accommodated as the convention of 1820

was. How have I managed here ? Why, Sir,

in every instance that I have been able to get a

seat, it has been by the courtesy of friends who
have relinquished their seats for my accommoda

tion. I have been able to hear but little of

the debate this morning upon the change in the

place of meeting of this Convention.

There has been another question brought into

this debate the question of adjourning for a lim

ited time. Now, whether we adjourn or not,

I am in favor of a change in the place of meeting
of this Convention. I think, however, we should

best answer the expectation of the people, and

the true object of the calling of this convention

by going on with our session, unless some good
cause can be assigned for an adjournment. Sup

pose we decide to adjourn for a fortnight. Why,
Sir, in one-fourth of that time some of our com
mittees will be ready to report, and the rest of the

time will be lost. We are told, too, that there are

twenty-four members of this body who are also

members of the legislature. So there are. Some
of these gentlemen represent this city. I have a

friend in the Senate who represents in part the

city of Boston. I can say what I would do if

I were in his place, and what I think he would

do and he is one of our most able representatives

here should he find it impossible to discharge

faithfully his duty in both bodies. He would

resign his seat cither in the Senate or in this

body. Really I cannot see how any gentleman,

if he takes the view of this matter that I do, can

press the argument for a moment that we must

adjourn this body for a time in order to accom

modate those members of this Convention who
are also members of the legislature. It is noth

ing more nor less than asking for the purpose of

accommodating those twenty-four gentlemen, the

most, if not all of whom, I know and highly res

pect, and who can resign their scats either in this

Convention or in the legislature should they find

themselves unable to discharge their duty in both

bodies it is asking, for the convenience of those

twenty-four gentlemen, or if you please, the con

venience of the twenty-four towns they represent,
that this whole Convention should be put to an

inconvenience on their account. For one I can

only say that I do not feel myself called xipoii to

yield to such a request.

My friend near me has spoken of the aromatic

odors that would be inhaled by us should we go
to the hall of the Lowell Institute. I do not

know how that may be
;
all I have to say is that I

have never been annoyed by anything in this

place very aromatic in its nature, and do not ex

pect to be. [Laughter.]
I beg pardon of the Convention for having

continued my remarks so much longer than I

intended to have done when I arose.

Mr. MORTON, of Tauntoii. This debate has

come rather unexpectedly upon me, and I confess

that when it first arose, I thought it was rather

unnecessarily protracted. But I have at last been

so far successful in conquering my prejudices, as

to conclude to participate in the protraction of it

myself.
The direct question before the Convention the

adoption of the Report seems to me to be one

which can lead to 110 very practical result. It is

merely a question as to the estimation which we
shall place upon the advice of the very respect

able Committee who made that Report. The

Report itself contains no proposition decisive of

the matter. Should we adopt the Report, the

question of the place of meeting will be just as

open then as it is now. Should we reject it, the

same question may be still presented to us for

consideration. Yet, as a question of practical

importance and utility has been connected, in

debate, at least, with the adoption of the Report,

I do not know as the time thus spent has been

uselessly consumed.

I suppose, that whether the Report be adopted or

not, the proposition indicated by the gentleman
from Wilbraham (Mr. Hallett) will be considered

as the proper one to be first offered and acted

upon. I would say to that gentleman, if I may
be allowed to make a suggestion in this stage of

our proceedings, that I hope he will make a slight

alteration in his proposition before he offers it.

That alteration, I think, will recommend itself to

the favor of many honorable gentlemen here, and

as far as my experience goes, it is the usual

course pursued in such cases as the present. It

is to leave the time blank over which we will

adjourn, to be filled by a vote of the Convention

after it shall have decided in favor of an adjourn
ment.

Now to come to one of the principal questions
discussed in this debate the question of adjourn
ment. I am in favor of an adjournment for two
or even three weeks

;
I am in favor of it because,

in my opinion, such a course will prove to be a
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saying of the time of the Convention, and thus a

saving of expense, and will also result in -wiser

action being taken by this Convention. This

question lias, however, been so thoroughly dis

cussed that I will not go into any extended argu
ment upon. it. I will barely remark, that, from

the experience we have had of the previous con

vention, and the legislature of this Common
wealth, and the legislatures of other States, we
cannot fail to draw the inference that the first

three or four weeks of the session will be spent
with but little conclusive action. The reason as

signed for that, and the correct one, I presume, is

that time is necessary in order to allow the commit

tees to act \ipon the several subjects referred to

them. In the present case, we have before us, not

ordinary subjects of legislation, many of which

can be disposed of in an hour or in a day. But we
have to act upon the great principles which lie

at the foundation of oxir government. And if

gentlemen have come here with their minds open
to conviction, with a view to compare the respec

tive opinions of the different sections of the Com
monwealth in order to ascertain the voice of the

whole Commonwealth and the wishes of the

whole people, not only great deliberation, but a

great deal of consultation, will be required. This

has been already most happily provided for by
an order offered, and I believe adopted, for the

appointment of various committees. It has been

said that if we adjourn for three weeks and then

meet here again, we will be in a state of quite as

much progress, and perhaps a little better pre

pared to act promptly and understanding!} in

consequence of the assistance we shall receive

from the labor of the various committees in the

meantime, than we should be were we to remain

here in session all the time. I must confess that

the subject presents itself in that light to my
mind. I have no doxibt that if we adjourn for

three weeks, when we come here at the end of that

time we shall be better prepared to proceed than

if we were to remain, here in session all the time.

The principal question then seems to be, shall

we go home for a time and attend to our own
business at our own expense, or shall we remain

here at the expense of the Commonwealth ? How
ever, I will not go into the question of the saving
of expense, because I am inclined to think that

that is not a popular question at this time. In

former times the subject of economy used to be a

popular theme of discussion. But if we look at

the course of our public officers throughout the

country, and observe the manner in which their

vast expenditures are received by the people, we
must be convinced that this is not the time to

discuss that matter. [Laughter.]

I contend, however, that if we adjourn we may
reasonably expect a wiser result of the labors of

this Convention. The several committees which
have been ordered, and which I have no doubt

will be judiciously selected, will, by comparing
notes and deliberating upon the various subjects
referred to them, mature a plan which will be

handsomely, beautifully and correctly jointed and
dove-tailed together, so as to leave much less for

the Convention to do when it shall meet here

again, than would be the case should we decide

to remain here and get at the object of our meet

ing by piece-meal, a report to-day upon one

branch of it, another to-morrow upon another

branch, and so on through. I do not intend,

however, to go into that branch of the subject at

length.

There are one or two other points which have

presented themselves to my mind, and which I

think are or should be decisive of this question.
One of them is the fact that twenty-four members
of this Convention are also members of the legis

lature. Now, cither the constituents that they

represent in the legislature, or those they repre
sent in this body, must be deprived of their

services, or what is still more probable, both

bodies will lose their services, for being conscien

tious men, in their endeavor to perform double

duty they will fail to perform cither satisfactorily.

It has been suggested that their constituents

knew at the time they elected these gentlemen to

represent them in this Convention, that they
were then members of the legislature, and there

fore they have voluntarily ran the risk of losing
their services in one of those bodies. Now, I

cannot see the force of that argument. A former

legislature of this Commonwealth provided that

we should attend here at this place at a certain

time, which was as much as to say to the people
that the succeeding legislature would probably
have accomplished their business at the time

specified. The people therefore had a right to rest

themselves upon that presumption, and they did

act upon it. And it would be unjust to endeavor

now to teach the people of this Commonwealth,
what I hope they never will be taught, viz. : to

entertain disrespect for the laws of the State and

the action of its legislature.

Now the simple question is, shall we, or shall

we not, disfranchise those towns ? It may be said

that such will not be the result. It may not be

the direct result of the action proposed here, but

it will be so indirectly. Now, I am a plain-

spoken, straight-forward man, and I have never

been willing to do indirectly what I would not do

directly.

I have very little to say in regard to the ca-
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pacity and convenience of the hall in which we arc

now assembled. I can only say that within my
experience there seems to be a great change of

opinion on the subject. Whether that is owing

to the greater delicacy of onr constitutions, to the

greater degree of ill-health now prevalent, I can-

iiot say. But there has been a time when a much

larger number of persons than now compose this

Convention was accommodated here, and no com

plaint was then made. Worthy gentlemen have

said that they have known five hundred in some

eases, and in others over six hundred persons con

veniently accommodated here. I have myself seen

more than seven hundred persons assembled in this

hall in the summer months, with the thermometer

ranging above eighty degrees, and heard no com

plaint. No one then proposed that they should

hunt up a larger room, but everything went off

here pleasantly.

One other suggestion, and I have done. The

Chairman of the Committee who made this Report,

(Mr. Walker, of North Brookfield,) ridicules the

idea thrown out here about the genius of this

place. Now that idea may be correct or it may
not. But that gentleman is a very poor judge of

what is inspiration to simple minded men, as he

himself is so happily constituted as always to feel

the inspiration of genius. [Laughter.] But I

doubt much whether his inspiration is shown in

his argument more than in the Report he has

presented to us.

There is one other thing that has weighed a little

upon my mind. I know very well that this body
desires to go on with its duties with all propriety,

without the slightest interference or clashing with

any other body, without having any other body

attempt to influence its action. There is, how

ever, a subject which must come before this Con

vention, which the people demand to have acted

upon by this body, and which if it be acted upon
it is to be presumed must have some influence

upon the action of the legislature of this Com
monwealth. What that subject is, I do not pro

pose to name, as I do not intend to discuss it now.

With these views, I have come to the conclu

sion that whatever action we may take in regard

to a place of meeting, it will be proper for us to

adjourn over for two or three weeks, and there

fore it is proper for those of us who entertain

these views to vote against this Report, though
whether it be agreed to or not will make no dif

ference in regard to the question of adjournment.
The question being then taken upon agreeing

to the Report of the Committee, upon a division it

was adopted, as follows ayes, 202 ; noes, 125.

Mr. BARTLETT, of Boston, submitted the

following :

Ordered^ That a committee of five be appointed
to make arrangements to procure the temporary
use of the hall of the Lowell Institute pursuant
to the Report of the Committee appointed to pro
cure a hall and committee rooms for the use of

this Convention.

Mr. HALLETT, of Wilbraham, submitted the

following, by way of amendment ;
strike out all

after the word &quot;

ordered,&quot; and insert

&quot; That a committee of five be appointed to con

fer with any committee the House of Representa
tives may appoint upon an arrangement for alter

nate sessions on the same or succeeding days of

the House and this Convention, and report the

result of such conference.&quot;

The PRESIDENT decided that the amendment

was not pertinent to the subject of the original

order, and therefore could not be entertained.

Mr. HALLETT then asked that the order lie

over until to-morrow.

Mr. BARTLETT, of Boston. If it is of any

importance to settle this question at all, I wish to

have it settled at once. I concurred in the Report

and the object for which it was drawn, in the ex

pectation and hope that there would be no ad

journment of the Convention. I now move that

the rules be suspended in order to enable us to

determine upon the order I have submitted at the

present time.

Mr. NAYSON, of Amesbury. I hope that

the rules will not be suspended. I trust this

order will not now be acted upon, as it relates

merely to the hall of the Lowell Institute. I do

not think that hall, or Maryborough Chapel, is a

fit place for holding the sessions of this Conven

tion. If the majority of this body shall decide to

adjourn to some other place, I wish to have some

greater latitude given to their choice, than seems

to be contained in this order. The Lowell Insti

tute is, in my opinion, the last place to which we

should adjourn. I have had occasion within the

present week to go there to attend a lecture, and

I must say that it is far from being as good as the

hall in which we are now assembled, either as re

gards ventilation or any other matter of conveni

ence. I desire to have some other hall examined,

in order that the interests of the Convention may
be promoted as much as possible.

Mr. BARTLETT. The Committee have en

deavored to do their duty faithfully, although

perhaps somewhat unsuccessful in their efforts.

The order was drawn as it is simply for the pur

pose of making a temporary arrangement, accord

ing to the best judgment of the Committee ;
if it

is thought expedient, it can be changed.
Mr. HALLETT. I hope the rules will not be

suspended, and if the Convention so decide, then
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the suggestion may be in order which I desire to

make, for the appointment of a committee to con

fer with a committee to be appointed by the

House of Representatives, and report to us to

morrow on this matter. It is perfectly obvious

that we shall make no arrangement to get the other

hall this week. By the appointment of a com

mittee, as I propose, we can ascertain whether it

can be convenient for che House and this Con

vention to meet here alternately, and at what

hours of the day. If we arc determined to go 011

with the Convention, we can, by meeting here a

part of the day, and leaving the rest for the legis

lature, do all the business which will come before

us.

The question being taken on suspending the

rules, on a division there were ayes, 132 ; noes,

138 : so the rules were not suspended, and the

order lies over until to-morrow.

Mr. HALLETT submitted the following order,

which lies over one day under the rules :

Ordered, That a committee of five be appointed
to confer with any committee the House of

Representatives may appoint, upon an arrange
ment for alternate sessions on the same or suc

ceeding days of the House and this Convention,
and report the result of such conference.

Election of Messenger.

Mr. THOMPSON, of Charlestown, submitted

the following order, which lies over until to

morrow, under the rules :

Ordered, That the election of Messenger to this

Convention be specially assigned to to-morrow at

the hour of eleven, and that he have power to ap
point assistants.

John Sanborn*

Mr. THOMPSON presented the memorial of

John Sanborn, of Charlestown, claiming a seat in

this Convention
; which was received and refer

red to the Committee on Credentials.

Hour of Electing.

Mr. EARLE, of Worcester, moved that when
the Convention adjourns to-day, it be to meet to

morrow morning at ten o clock
;

which was

agreed to.

On motion, at fifteen minutes past two, P. M.,
the Convention adjourned.

FRIDAY, May 6, 1853.

The Convention met and was opened at 10

o clock, A. M., pursuant to adjournment of yes

terday.

Prayer by the Rev. WARREN BURTON,
of Boston.

The journal of yesterday was read and ap

proved.

Preliminary Business.

On motion of Mr. BRIGGS, of Pittsfield :

Ordered, That the Secretary of the Convention
be directed to prefix to the journal of the first

day s proceedings, a copy of the Act authorizing
the calling of this Convention.

The PRESIDENT read a communication from
the President of the Boston Athenaeum, inform

ing the President that the trustees requested him
to tender to the members of the Convention the

use of their library and reaching room.

Mr. MOREY, of Boston, stated that there was
a law library in the court-house, in Court Street,

containing a large collection of books, embracing
the laws and constitutions of the several States of

the Union and of the United States, and also the

constitutions of some foreign countries. He had
been directed by the trustees of that library to

extend an invitation to the members of the Con
vention to visit that library whenever they found

it convenient. He stated that they would find

the librarian, Mr. Boyle, ready to accommodate

them at all times. The library is open from 8

o clock in the morning to 6 o clock in the even

ing.

On motion of Mr. ALLEN, of Worcester, the

thanks of the Convention were voted to the Bos

ton Atheiweum and the Law Library Association,

for their kind invitation to the members of the

Convention.

The PRESIDENT read a communication from

the Rev. Mr. Burton, accepting the office of Chap
lain to the Convention, to which he was elected

on yesterday.

Memorials.

Mr. NAYSON, of Amesbury, presented the

memorials of Edwin Lawrence, and Nehemiah

Flanders, of Newburyport, claiming that at the

election for choice of delegates to the Convention,

held in that city on the 7th of March last, they

had received a majority of all the votes cast in

conformity with the requirements of the Act of

18o2, which memorials were received and referred

to the Committee on Elections.

Rules and By-Laics.

Mr. HALL, of Haverhill, from the Committee

upon that subject, reported a code of Rules and

By-Laws for the government of the Convention.

*Mr. HOOPER, of Fall River, moved that the

Report be laid upon the table and printed.

Mr. BRIGGS, of Pittsfield, called for the read-
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Mr. HOOPER. The object of the motion

which I made was that the rules may be fur

nished to us in a printed form, for our own
examination and not as the permanent rules of

the Convention. And at the same time I thought
it desirable that we should have lists of the mem
bers and of committees. These rules may be set

up and struck off for our use now, and when

they are adopted, the type would not have to be

reset, so that the expense would be trifling.

But as the rules have already been ordered to be

printed, and the other can be printed hereafter, I

will withdraw the motion for reconsideration.

Mode of Proceeding.

Mr. WILSON, of Natick. Mr. President, I

am directed, by the unanimous vote of the Com
mittee appointed to report the best mode of pro

ceeding in revising the Constitution, to report a

series of fifteen resolutions, which embrace all

portions of the Constitution. We propose that

that there shall be thirteen committees composed
of thirteen members each, and two committees

(on the Senate and the House of Representatives)

composed of twenty-one members each, making in

the whole, 211 members on these committees. It is

due to the gentlemen who have been associated

with me to say that they were unanimously of

opinion that in making this arrangement they

ought to express no opinion whatever as to the pro

priety of makingany changes or amendments in the

Constitution. They simply report the best mode,
in their judgment, of considering the subject. A
variety of matters have been brought to their

notice as amendments, but they thought it best

not to interfere with them, and recommend that

the Convention raise committees to consider the

several subjects which are contained in the Con
stitution. I make this statement so that the

Convention may understand the position of mem
bers of the committee. I move that the report
and resolutions be read, and laid upon the table

and printed.

Mr. ASPINWALL, of Brookline. If the

gentleman will withdraw that motion for a

moment, I would like to add a word.

Mr. AVILSON withdrew it.

Mr. ASPINWALL. I merely wish to say in

addition, what the gentleman from Natick un

doubtedly omitted through inadvertance, that it

was also stated in committee, as a matter which
should be mentioned to the body, that none of the

members of the committee considered themselves,
in making this Report, as expressing any opinion
as to the constitutionality of this Convention. I

desire this statement to go to the public together
with the statement of the gentleman from Natick.

Mr. WILSON. The gentleman from Brook-
line is correct in his statement, and I should have
mentioned it had it not escaped my memory. I

now renew the motion that the Report and Resolu
tions may be read, laid on the table, and printed.
The motion was agreed to, and the Resolutions

were read, as follows :

1. Resolved, That so much of the Constitution
as is contained in the Preamble and Declaration
of Rights, be referred to a committee of thirteen,
to take into consideration the expediency of

making any, and if any, what alterations or

amendments, and to report thereon.
2. Resolved, That so much of the Constitution

as relates to the Frame of Government and the
General Court in section 1 of chapter 1, and also
so much as relates to Settling Elections by the

Legislature, in article 7 of section 3, chapter 2,
be referred to a committee of thirteen, to take into
consideration the expediency of making any, and
if any, what alterations or amendments, and to

report thereon.

3. Resolved, That so much of .the Constitu
tion as relates to the Senate, be referred to a com
mittee of twenty-one, to take into consideration
the expediency of making any, and if any, what
alterations or amendments, and to report thereon..

i. Resolved, That so much of the Constitu
tion as relates to the House of Representatives, be
referred to a committee of twenty- one, to take
into consideration the expediency of making any,
and if any, what alterations or amendments, and
to report thereon.

5. Resolved, That so much of the Constitu
tion as relates to the Governor, in section 1 of

chapter 2, except so much as relates to the Militia,
in section 10 of said chapter, and section 9 of said

chapter, concerning appointments, be referred to
a committee of thirteen, to take into consideration
the expediency of making any, and if any, what
alterations or amendments, and to report thereon.

6. Resolved, That so much of the Constitu
tion as relates to the Militia, in section 1 of chap
ter 2, article 10, be referred to a committee of

thirteen, to take into consideration the expediency
of making any, and if any, what alterations or

amendments, and to report thereon.

7. Resolved, That so much of the Constitu
tion as relates to the Lieutenant- Governor, be re

ferred to a committee or thirteen, to take into

consideration the expediency of making any, and
if any, what alterations or amendments, and to

report thereon.

8. Resolved, That so much of the Constitu
tion as relates to the Council, in sections 2, 3 and
4 of chapter 2, except article 7 of section 3, be
referred to a committee of thirteen, to take into

consideration the expediency of making any, and
if any, what alterations or amendments, and to

report thereon.

9. Resolved, That so much of the Constitu

tion as relates to the Secretary and Treasurer, in

section 4 of chapter 2, and the Attorney-General,
Solicitor-General, Sheriffs, Coroners, Registers of
Probate and Notaries Public, being article 9 of

section 1, chapter 2, be referred to a committee of
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thirteen, to take into consideration the expediency
of making any, and if any, what alterations or

amendments, and to report thereon.

10. Resolved, That so much of the Constitu

tion as relates to the Judiciary Power, chapter 3,

and the two last clauses of article 13, section 1,

chapter 2, relating to Salaries, be referred to a

committee of thirteen, to take into consideration

the expediency of making any, and if any, what
alterations or amendments, and to report thereon.

11. Resolved, That so much of the Constitu

tion as relates to the University at Cambridge,

being chapter 5, section 2, be referred to a com
mittee of thirteen, to take into consideration the

exepediency of making any, and if any, what
alterations or amendments, and to report thereon.

12. Resolved, That so much of the Constitu

tion as relates to the Encouragement of Litera

ture, being chapter 5, section 2, be referred to a

committee of thirteen, to take into consideration

the expediency of making any, and if any, what
alterations or amendments, and to report thereon.

13. Rewfi-ad, That so much of the Constitu

tion as relates to Oaths and Subscriptions, Incom

patibility of, and Exclusion from Office, Pecun

iary Qualifications, Commissions, Writ-, Con
firmation of Laws, Habeas Corpus, and the

Enacting Style, including the eight first articles in

chapter 6, be referred to a committee of thirteen,

to take into consideration the expediency of mak
ing any, and if any, what alterations or amend
ments, and to report thereon.

14. Resolved, That so much of the Constitu

tion as relates to the Qualifications of Voters,

being article 9 of chapter 6, be referred to a com
mittee of thirteen, to take into consideration the

expediency of making any, and if any, what
alterations or amendments, and to report thereon.

lo. Resolved, That so much of the Constitu
tion as relates to Amendments of the Constitution

and Enrolment, being articles 10 and 11 of chap
ter 6, be referred to a committee of thirteen, to

take into consideration the expediency of making
any, and if any, what alterations or amendments,
and to report thereon.

Mr. ASPIXWALL subsequently said : I de

sire to make an explanation of the remarks I

made just now, becau.se I find that a false impres
sion exists. Some of my friends near me say that

it was understood that I expressed an opinion

against the constitutionality of this Convention.

I thought that I had carefully guarded my
language. I do not by any means entertain the

opinion that the Convention is unconstitutional,

and I should be sorry to be supposed to entertain

that opinion.

Committee Appointed.

The PRESIDENT appointed as the Committee
on the order offered by Mr. Gourgas, of Concord,
to inquire as to the proper measures to be taken

to preserve and pepctuate the journal of the Con
vention, Messrs. Gourgas, Upham, of Salem,

Frothingham, of Charlestowii, Dana, of Man
chester, and Eames, of Washington.

Place of Meeting.

The Convention then proceeded to the con

sideration of the following order, submitted upon
yesterday by Mr. Bartlctt, of Boston :

Ordered, That a committee of five be appointed
to make arrangements to procure the temporary
use of the hall of the Lowell Institute, pursuant
to the recommendation of the Report of the Com
mittee appointed to procure a hall and rooms for

the use of this Convention.

Mr. BARTLETT. Much was said yesterday
of the superiority of the proposed hall to that in

which we are now assembled. In that, Sir, I did

not concur. I believe this hall to be one of the

best, in point of comfort and of ventilation to be

found in the Commonwealth. I advocate the

resolution laid upon your table, simply upon the

ground of its necessity, looking at it merely in a

temporary view. What is this Convention to

do ? We shall hardly have taken the initiative

of our future proceedings before we shall be com

pelled to yield the present hall to another body.
In that view, it seems to me that the order may
well be adopted. Behind that, however, lay
another consideration which was the main basis

of my action. If this hall is adopted as a place
of permanent sitting, from eighty to one hundred

of our members must be placed I will not say
exiled in the north-western part of the House,
no longer to be seen or heard during this Con
vention. If gentlemen are content to take their

lot in the partition of seats, of course they will

vote to remain in this hall. But if they desire

a more comfortable hall, they may find it in

the Lowell Institute. Or, if that shall fail to

answer our purposes, there are others which can

be procured in the place of it. I hope, therefore,

to meet the immediate exigency rather than an

understanding that this is to be the permanent

place of meeting for the Convention, we shall

agree to the order.
1

Mr. EDWARDS, of Southampton. I at

tended closely to the debate on yesterday. I

have IIOAV conic to the conclusion, with many
other members, that we ought not to occupy the

hall of the Lowell Institute
;

that it is not a

proper place for the Convention to act upon the

subjects which will come before them. One ob

jection urged upon yesterday was that twenty-
four members would be deprived of their rights.

I think that in these long days the Convention

might occupy a portion of every day so that those

members may be in a situation to discharge their
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duties both in the Convention and in the House
of Representatives. Twenty-four years ago, I

was a member of this legislature for a series of

years. No inconvenience then arose from the

members present, although there were about six

hundred, during the month of June. It has been

stated that this is the best place, and the best air

in the city of Boston. The onlv objection that I

can conceive to our occupying this hall is that it

may retard the proceedings of the House of Rep
resentatives. I have come to the conclusion

that it is best for us, if we can make a suitable

arrangement with the House of Representatives,
to occupy this hall. Tho^e of us who have been

members of the House of Representatives, know
that for the first two or three weeks, in a body
like this, very little time will be occupied in the

House. It will lie occupied by the committees.

And as there seems to be a determination not to

adjourn, I think it will be a saving of expense, in

every point of view, to make an arrangement to

occupy this hall a portion of the day. The House
of Representatives might meet at nine o clock,

and continue until two
; and the-i this Conven

tion might commence their session at three, and
sit an hour

;
or the day might be divided in any

other manner. For these reasons I hope we shall

make some arrangement of this kind.

Mr. KEYES, of Abington. It has seemed to

me that we have commenced this business wrong
end first. I suppose the decision iipoii the question
of adjournment would have some effect upon the

expediency of moving to some other place. I had

supposed that even if the legislature had finished

their business before the meeting of the Conven

tion, it would be a question for consideration

whether we should adjourn for a certain period
or not. I supposed that the fact that the legisla

ture would remain hi session for two or three

weeks longer, would settle that question. I sup

posed the arguments of the gentleman from Wil-

braham, (Mr. Hallctt,) and others, in respect to

the rights of members of the legislature, not only
in that body, but al-^o in this, were correct. But
if it is to be decided that we arc not to adjourn, I

hold that we must get another hall. It seems to

me extremely absurd for two bodies like these

and their committees, alternately to occupy this

hall. It strikes me that it is not a very pleasant

picture to present to the people of Massachusetts,
to have here in Boston at one time eight hundred

men, with what they used to call their &quot;huge

paws&quot; in the treasury.
Some of the committees, it is said, might report

immediately, and the Convention might go to de

bating. But what is to become of the other com
mittees. If the Convention continues in session,

j

I suppose they are to retire and leave the rest of

us to wrangle, free to get up quarrels and diffi

culties and disputes, because we have nothing
useful to do. And when the committees come
back into the Convention, we shall have to go
over all those topics again ;

and the result will be

what the result of the Hartford Convention was
said to be a great pamphlet, and nothing else.

It has been said that the mileage of the members,
if we were to adjourn, would amount to $5,000.

|

If we adjourn at all, I presume that it will not be

|

for a less period than three weeks
; which would

be a saving of five times $5,000. When we
should meet, the committees having been in

structed to report immediately upon the re

assembling of the Convention, there would be

nothing to interfere with our holding sessions

! morning and afternoon. The Convention of

1780, met at eight o clock in the morning, and

j

sat afternoons until late in the evening, Saturday
afternoons and all. If we can imitate them in

that particular, it would shorten the session ma-

terially.

From the arguments of some gentlemen upon
: yesterday, it would seem as if they regarded the

]

legislature and the Convention as two different

j

bodies, the one having precedence, and more pow
ers, and more rights, than the other. They both pro

ceeded, Sir, from the same source
;
and they arc en

titled, in my opinion, to precisely the same respect.

I confess that if I was a member of the legislature,

and was ordered to meet in a Convention, held at

the same time, when I did come into it I would use

up all the time that I could in protesting against

their being held at the same time. If these two

i
Conventions arc to be held at the same time, I

wish to relieve myself from all the responsibility
1 of it. I do not speak for the purpose of coiitrol-

ling or influencing the opinions of others. It

seems to me that we ought to decide in the first

place whether the Convention will adjourn or

\ not
; because, if we arc not to adjourn, I take it

i

that we must have some other place to meet in

temporarily ;
as it seems to be almost an absurdi-

: ty, and at any rate, a useless expenditure of the

public money, for the two bodies to hold alternate

sessions in this hall.

Mr. WILSOX. I supposed that the Conven

tion had substantially settled the question that we
I were not to adjourn, but were to proceed with the

|

business. I am willing to adopt the suggestion

of gentlemen to occupy this hall a portion of the

day, taking either the forenoon or the afternoon for

I our session, if we can submit to all the incon-

i
vcnieiicies of the house, so that we may proceed
to our business, or I am willing to go to the

Lowell Institute or to any other place in the city
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of Boston, or out of the city of Boston, provided

we only proceed to the business for which we

have assembled. I disagree altogether with my
friend, the delegate from Abingtoii, (Mr. Keyes,)

in this matter. I find that the Convention of

1820, assembled on the loth of November. On
the 18th of November the committees were ap

pointed; and on the 22d of November Mr.

Quincy, of Boston, made a report in relation to

Harvard College ;
and within seven days after

the appointment of the committees four important
committees had made their reports. Let us have

a sitting either in the forenoon or afternoon, here

or elsewhere, appoint our committees, instruct

our committees, and meet every day, excepting

Saturday, until they make their final report.

Ten or eleven of the committees provided for in

the resolutions upon your table can report within

four or live days, at the farthest, and some of them,

within two days.

I take it that we are not to tear this old Con
stitution of ours all to pieces. Certain amend
ments are to be proposed. I think that amend
ments will be made which will improve the Con
stitution. I have no doubt, no fe.u-s, no distrust of

this Convention in any shape whatever. I see no

danger in this matter. I have never seen any dan

ger in the formation of governments, whether of

the nation or of states, or that the people would fail

to take care of their state governments or their

national government. &quot;VVe shall have no diffi

culty in this matter if we keep right on. I will

go just where members want me to go. I Avill

take any seat here or elsewhere. All that I care

about and struggle for is, that the Convention

shall appoint its committees, giving one distinct

and separate subject to each committee, and then

^we can proceed at once. I trust that the Con
vention will agree to go on, and I am content

either to remain here or to go elsewhere.

Mr. DTJRGIX, of Wilmington. There seem

to be in this discussion two very distinct subjects.

One is an adjournment of the Convention for two

or three weeks, and the other is a simple adjourn-

meiit to some other place than this. In regard
to the hall of the Lowell Institute I visited it

yesterday with several other gentlemen. I would
not rely wholly upon my own judgment, but so

far as I could judge of it, that hall is entirely un
fit for such an assembly as this. In the first

place, we read in the Good Book that at a certain

time &quot; darkness prevailed over the land.&quot; If you
want to see that a second time you have only to

go into that hall. I trust that our deeds will

not be such that we shall desire darkness. For
one I want light, and the more of it the better.

So far as regards its size it is the only redeeming

quality it has. The fixtures and appendages are

nothing at all compared with the conveniences of

this house. The convenience of having a large

hall will by 110 means compensate for the incon

veniences that we shall be subjected to in other re

spects. If there is to be an adjournment to that

hall I hope it will be a temporary adjournment,
until the close of the legislature ;

and that we
shall then come back to this house. Some gentle

men have called the western gallery,
&quot;

Oregon,&quot;

and I suppose the other may be called &quot; Cali

fornia&quot;
;
but I will volunteer to go into either

gallery. I will not complain, whine, nor cry.

If I have anything to say, and cannot make the

Convention hear me, I will borrow a position in

front of the President s Chair with the indul

gence of the Convention. I do think, Sir, that if

every member had seen the Lowell Institute Hall

they would be decidedly opposed to our removing
to that place.

Mr. UPTON, of Boston. I proposed upon
yesterday to say a word upon this question but

I was unsuccessful in obtaining the floor. We
Avcre then acting upon the Report of our Com
mittee, recommending that we should go into

another hall. It seems to me, as has been re

marked by other gentlemen, that before we de

termine to remove to another hall, this Convention

would better determine whether it will adjourn
for two or three weeks or continue in session. I

do not regard expenditure very much, Sir, but

still, if the Convention propose to adjourn for two

or three weeks, I sec 110 earthly reason for en

gaging the Lowell Institute for the accommoda

tion of the Convention. The first question to be

determined seems to me to be whether the Con

vention, will adjourn. I think, although not be

longing to the dominant party in this Convention,

that the gentleman from Wilbraham (Mr. Hallett)

has proposed a very good plan ; that the Conven

tion should adjourn for several weeks to give the

committees time to prepare their reports, instruct

ing them to report at the close of the adjourn

ment, and at once to present the several subjects

which you propose to act upon. The Conven

tion having the whole before them would be bet

ter able to proceed with the business of amending
the Constitution than if they were now to con

tinue in session. That is not, however, the ques
tion in my mind. If the Convention proposes to

adjourn for two or three weeks, I certainly should

not vote to go to any other hall than this. A
gentleman who has preceded me has made a very

just remark in relation to this place. He says

that these are our walls. I feel proud of the

old State of Massachusetts. I sec no reason,

unless the Convention is to continue in session,
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for going to any other building than this. This

is our own hearth-stone. &quot;We have here all the

necessary implements all the books and docu

ments necessary to guide the proceedings of the

Convention. If the Convention is to adjourn we
should meet here at the close of our adjournment.
I hope that the sense of the Convention may be

taken upon the question of adjournment for two

or three weeks, so that we may act understand-

ingly in relation to this matter.

Mr. GARDNER, of Scekoiik. I listened with

a great deal of interest to the discussion of this

question upon yesterday. I was desirous then of

making the motion which I now rise to make, in

order to bring before the Convention the question
which should first be decided, as has been very

properly stated by the gentleman who has just
resumed his scat. Being of opinion that it would
be for the best interests of the Commonwealth
that this Convention should adjourn, concurring
with the remarks of the gentlemen from AVilbra-

ham (Mr. Ilallctt) and Fairhaven (Mr. Morton),

believing that it would be wrong to disfranchise

those towns which have elected to this body mem
bers of the House of Representatives, I more that

the question now before the Convention be laid

upon the table, in order that I may make the

motion that when we adjourn to-morrow it be to

meet on the 2 1th instant, or to such day as the

Convention may select, hoping that the friends of

the proposition to go to another hall will not ob

ject to a decision at once xipon the question of ad

journing for a short period of time.

The motion was agreed to.

Adjournment for tiro u ccks.

Mr. GARDNER. For the purpose of learning
the views of members of the Convention, I now
move that when this Convention adjourns to-mor

row, it be to meet on the 2-i-th instant in this

hall.

Mr. IIURKBURT, of Sudbury. I hope, Mr.

President, that this motion will prevail. I be

lieve that we shall better forward the business of

the Convention by adjourning for a time than by
proceeding now. If we shall refuse to adjourn, I

should prefer to alternate with the House of Rep
resentatives rather than to leave this hall. Ob
jections have been made to the galleries. One
gentleman spoke of his ill health, and said that it

would be detrimental to the health of members,
for a body composed of so many gentlemen to

occupy this hall. I hope there is no one present
whose health is more feeble and delicate than my
own. I believe that it was expected by our con

stituents, when they appointed us to represent
them in this body, that we should sit in this

house and nowhere else. &quot;We find the legisla
ture in session occupying the hall, with only a

temporary vacation
;
and I think it would be well

to adjourn, and to give the legislature an oppor

tunity to get through with their business. I am
confidently of the opinion that we shall forward
our business more by such an adjournment than

by continuing in session at this time. If it should
be my lot to draw a scat in those galleries, though
the Convention should be in session during the

warm days of June, I will submit to it most cheer-

ully. I should prefer another portion of the

hall
; but I hold myself ready to occupy what

ever seat may fall to my lot ; and I hope other

gentlemen will hold themselves ready to do the

same.

I think that the matter of expense ought to be
taken into consideration in deciding this question.
The Commonwealth will already be saddled with
an enormous debt the present year. Let us not,
at the commencement of this sitting, show our
selves ready or willing cv:i&amp;gt; unnecessarily to in

crease that debt. &quot;We cannot adjourn to any
other place with any other result. &quot;We can go
home, those of us who may not be required for

the committees, and return to this place better fit

ted to commence anew, and go forward with our

business. Knowing that the legislature had not

adjourned, I came here with the expectation that

we should adjourn. I did not dream that we
were to remove to another hall. I hope that geii-

tlemcii will consider well before they consent to re

move to any other place, in this or in any other city.

We can go home ; and when we return our commit
tees will be prepared to report, and we can pro
ceed at once with our business.

Mr. SUMNER of Otis. I am not desirous of

prolonging the debate upon this question, for al

though in the present instance it is presented as a

regular subject for discussion, yet this question of

adjournment was very fully and elaborately dis

cussed on yesterday, and, as I suppo.sed, and as

many others supposed, judging from the remarks

they have made this morning, it was settled then

that we would not adjourn.
I hope I shall not lie charged with discourtesy,

if I remark, en 2&amp;gt;assanf, that upon the incidental

questions which necessarily arise at the com
mencement of all sessions of deliberative bodies,

there is perhaps an unavoidable tendency to de

bate, as if many gentlemen who arc unacquainted
with proceedings of this character, supposed that

it was necessary for them to leap upon every

question that is presented, and prolong debate

upon it. To such gentlemen it may be well to

remark in the outset, and I hope they will receive

it kindly from one who has had some little ex-
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pericncc in legislative matters, that if they will
j

but wait for the reports of committees in order to

obtain topics of debate, they may find themselves

provided with an infinite variety of subjects for

discussion.

Now, in regard to this question of adjournment,
I have to say, that I, for one, am decidedly op

posed to it. Personally, as far as my own private

business is concerned, it would benefit me ex

ceedingly should the motion to adjourn prevail ;

for I, like doubtless a great many others, stand in

point of convenience and interest, quite as badly
off as do the twenty-four gentlemen of this Con

vention who are members of the legislature. And
there are unquestionably a very great number of

the gentlemen of this Convention, who will ere

long be under the necessity of retiring from this

place for a time for the purpose of attending to

other duties which may devolve upon them.

Still I do not conceive that this furnishes a suf

ficient reason for the course proposed. That the

legislature is in session, and so far has some effect

upon the holding of this Convention, is a misfor

tune. Yet tliis misfortune, and all these obstacles

should not be considered as of such magnitude as

to prevent such action as this body was sent here

to take.

Should this proposition for adjournment pre

vail, it is proposed that the interval before another

meeting should be occupied by our committees,

consisting of some two hundred gentlemen of this

Convention, as indicated by the report upon com
mittees presented this morning. The remaining
members of the Convention arc dismissed to their

homes. Now, if I have been able to catch I

will not say from the genius of the place, for that

is getting to be a worn-out phrase but if I can

catch the sentiment of the greater portion of this

Convention, they are not only decidedly opposed
to an adjournment, but an adjournment as pro

posed would tend to affect their good humor, that

is, if they were obliged to go home, they would
not do so in the best of humor. Now I consider

it important that such a course should be adopted
in regard to tliis and all other subjects, as to keep
this entire convention in a state of perfect good

temper, and also in a state of perfect harmony
with the legislature while that body is in session.

But if you send one hundred men home in a

state of ill temper in relation to this subject, that

may affect their constituencies, as has been sug

gested here this morning.
Now I think that in every point of view, look

ing at the business before us, and all the circum

stances by which it is surrounded, the best course

is for us to proceed with our labors. I think, with
the gentleman from Natick, (Mr. Wilson,) that in

at least four or five days, reports from some of

our committees may be svibmitted to the Conven
tion for its consideration. But suppose it were

otherwise ; suppose it were true, as suggested by
the gentleman from Wilbraham, (Mr. Hallett,)

that at least a fortnight must be taken before the

committees can mature their reports, and submit

them to this Convention, it would still be of ad

vantage to have the Convention continue its ses

sion during that time. You propose to have a

dozen or more committees. Do you propose to

limit them in regard to their inquiries, to IcaVe

the business confided to them entirely in their

hands ? Would it not greatly facilitate the busi

ness of the Convention, and the purposes for

which it has been called together, to have it meet

here every day in order that suggestions might

go to the committees in relation to the subjects
before them ? Would there not be great benefits

and advantages resulting from such a course ? I

think such a course would tend to produce a greater

community of sentiment in relation to the great

object for which we were called together, and the

variety of topics embraced therein, and conse

quently our labors would be likely to be more

beneficial to the Commonwealth. On the other

hand, I greatly fear that the temporary dissolu

tion, so to speak, of this Convention, the send

ing home one-half of its members would be detri

mental to the purposes for which we have been

convened. Looking at the question as I thus do,

even though I was personally in favor of an ad

journment, yet entertaining the opinion I have

expressed in relation to the feeling of the great

portion of the members of this body, I am not

in favor of an adjournment. Even were it other

wise, I would not feel willing to press this mea

sure contrary to the wishes of a minority.

I rose merely for the purpose of submitting

these few remarks. As I stated at the outset, I

have no desire to prolong this discussion
;
and I

have now only to express an earnest and sincere

wish that we shall not adjourn, but shall go on

at once with the business before us.

Mr. GAllDNEll, of Scckonk. I do not rise

for the purpose of making any extended remarks,

because I think this question has already been

pretty thoroughly discussed, but to suggest ail

amendment which I will offer, if it be deemed

necessary, to the motion I have submitted, in

order that, if the Convention shall decide in favor

of an adjournment, the President may have more

time in which to appoint the committees. The
amendment is to change the word &quot;

Saturday,&quot; in

my motion to the word &quot;Monday&quot;
or

&quot;Tuesday.&quot;

The time between now and to-morrow maybe too

limited for that purpose.
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After listening to the debate here, I am still

more convinced than I was before I submitted my
motion, that it will be better for the convenience

of the Convention and the interests of the Com
monwealth, that we should adjourn for a time in

order to accomplish precisely what the gentleman
who has just addressed the Convention (Mr.

Suinncr, of Otis,) desires to accomplish, that

is, to have the feelings of the members of the

legislature and the members of this Convention

of the most amicable nature possible, in order that

we might act independently of that body, and

the members here who are also members of the

legislature not be deprived of a participation in

the doings of this Convention. It seems to me
that that object, wliich I contemplate accomplish

ing by the motion I have submitted, would be

contravened by the action proposed by the gen
tleman who has just taken his scat, that is for

the Convention to continue its sessions. From
what little experience I have had in legislative

matters, I have always found that in the early

part of the sessions of legislative and deliberative

bodies, the committees occupy most of the time,

because they must mature their reports before

those bodies can have subjects for consideration.

It seems to me that when this Convention is about

to act upon the fundamental law of this Com
monwealth, when its committees are to go out

and make up their reports for the consideration

of the Convention upon subjects of a vital im

portance to the people of this Commonwealth,
those committees should have ample time for

deliberation. I cannot persuade myself into the

belief that our committees will be able to come in

here and report instanter after their appointment,
and make such reports as this Convention and the

people of this Commonwealth will be ready and

willing to adopt. I am desirous, for one, that

Avhatcver alterations may be made in the Consti

tution of this Commonwealth, they may be such

as will meet the approbation of the people of this

State
; that the innovations upon the present

Constitution which we may make, may be im

provements. I desire, therefore, that whatever

we may do, should be done with the greatest care

and deliberation.

&quot;With these views, and coinciding with the views

expressed by the gentleman from Wilbraham,

(Mr. Hallett,) and also by the gentleman from

Fairhaven, (Mr. Morton,) and other gentlemen
who have spoken upon this subject, it seems to

me that the wisest and most efficient course for us

to pursue, is to adjourn over for a time, and allow

the legislature opportunity to complete their labors,

which they will undoubtedly do by the 24th inst.

The Convention can then reassemble, and the

committees, having matured their reports, we can

proceed at once and expeditiously with our labors.

It was with this view that I made the motion to

adjourn over. I am not, however, very tenacious

about it. If this Convention shall see proper to

adopt a different view, I shall cheerfully acquiesce
in their decisipn. I must repeat, that I think the

interests of the Commonwealth will be best pro
moted by an adjournment.

Mr. IIOOPER, of Fall River. Do I under

stand the question to be upon the motion to

adjourn from Monday next r

The PRESIDENT. The gentleman from See-

konk, (Mr. Gardner,) merely suggested that

amendment to his motion, but did not offer it.

Mr. IIOOPER. I expressed myself yesterday
in favor of an adjournment, and my opinion in

that respect has not been changed by what has

transpired since. I believe it would be for the

interests both of the Convention and of the peo

ple of this Commonwealth, for us to adjourn. I

am willing, however, to compromise the matter in

this way, rather than to adjourn to any other

hall than this. Let us, ifwe can, make an arrange

ment with the House of Representatives, so that

AVC can have a short session in this hall daily,

meeting say at nine or half past nine in the morn

ing, and adjourning after a session of two hours,

and then the House of Representatives can have

the hall for the remainder of the day. AVe can

accomplish more in that way than we would by

meeting in any other place, and holding unlimited

sessions, as our committees can then have the

greater portion of the day to themselves. I have

no doubt that should we have unlimited sessions

in tliis or any other hall in this city, there will be

found to be subjects enough to engross our time

to such an extent as to keep our committees from

meeting in their rooms and acting xipon the sub

jects referred to them. I think it would be better

therefore to restrict the Convention to short ses

sions. And if gentlemen will accept the sugges

tion I have made so as to avoid holding our

sessions elsewhere than in this hall, I will rest

satisfied.

Mr. BUTLER, of Lowell. I do not wish to

discuss this question, already sufficiently dis

cussed, but merely to say that BO far as I have

examined it, I am against an adjournment. The

people sent us here to do certain things, and not

to adjourn. They have sent us here to propose

certain reforms to the Constitution, and not to

return home until we had accomplished that

object. I for one, am in favor of doing that for

wliich we were sent here.

As to the place of meeting, gentlemen seem to

think that there is no place on earth but Boston,
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where we can hold our sessions. Now this is a

pretty large Commonwealth, and if we cannot

find a convenient hall here in Boston, for our ac

commodation, I can assure gentlemen that they

can find enough of them elsewhere in the State.

I can mention a dozen halls elsewhere that can be

obtained. But whether that be so pr not, I con

cur with what has been said here, that if we agree

to adjourn we shall not want to find any other

place for meeting. That is a question to be de

cided hereafter.

I trust that we shall not adjourn on account of

the reason stated here, that our committees will be

so interested in our debates as to be unable to at

tend to their business. I think this body is large

enough to spare a sufficient number of gentlemen
to constitute our committees, without leaving our

selves without a quorum to attend to other busi

ness. I trust, too, that they will not permit

private feelings and a desire to hear debates, in

terfere with their duties. Whatever we do, must
be done speedily, and we should sacrifice some

thing to that. I trust we shall not adjourn.
Those who are members of the legislature consti

tute but a very inconsiderable portion of this

Convention I speak merely in reference to

numbers, and I think we should not adjourn
on that account. Neither do I subscribe to the

doctrine that our committees should sit here alone

for a time, and the Convention as a body be

brought together here some two or three weeks

hence, merely to register the decrees of the com
mittees. I think these subjects should also be con

sidered in the Convention, and I hope we shall

continue to meet here, and compare judgments,

opinions and wishes, with each other, and in that

way our labors will be rendered more satisfactory

to the people who sent us here.

Mr. PHELPS, of Monroe. I wish to vote

understandiiigly upon this question. There

seems to be as much conflict in the opinions ex

pressed here, as I ever heard in testimony given
in any court of justice. It is said upon the one

hand that the Lowell Institute is the most

healthy, beautiful and convenient place to be

found in the city. On the other hand it is said

that darkness, death, disease, and everything of

that nature, reigns there. I know nothing about

it. It may be the best, or it may be the worst

place in the city, for aught I know about it. The
hall in which we are now assembled is said by
some to be the best place to be found. Others

say it is the worst place, as many of the members
of this body must be seated in one or the other of

the galleries, where they can neither see nor hear,

be seen or be heard. Others say that over six

hundred persons have been convened here with

out inconvenience. Now if it be true that this is

a good place for us to assemble in, and we can

proceed with our business better here than else

where, I am in favor of remaining here, and will

be willing, when we come to draw our scats, to

run my chance of getting one in the galleries, or

even of being hung upon one of those imagiii-

arv hooks upon which members are to be hung
for convenience and ornament, of which an

honorable gentleman spoke so eloquently yester

day.
We were sent here for a particular purpose, to

revise and amend the constitution of this State.

That is a grave and important subject. We are

the people s servants, and we should be honest

and faithful to their interests and wishes. I am
not for carrying our business through with rail

road speed, still I would attach a locomotive to

our train and get up all the steam we can with

out danger of running off the track or bursting

the boilers and endangering the lives of the peo

ple. I wish to do that which is best, but what

that is I have not yet found out after listening to

all the speeches that have been made upon this

subject. I am still in the dark in reference to

this matter.

I should like to know something about the

matter of expense. I know a gentleman who
addressed the Convention on yesterday said that

although there had been a time when people

looked at the question of economy, yet that time

had now gone by. I think we should again revive

that feeling ;
it would suit the people to have it

revived ;
indeed that was one thing for which we

were sent here. Now which of the various pro

positions made here will be the least expensive ?

Can any one tell us something near what that

will be ? Can any one tell whether it would cost

more to adjourn to some other place or go home for

two or three weeks ? Some say that the legisla

ture will close its labors almost immediately,

others that it will take weeks for them to do so.

I cannot tell what to do. I wish the people to

be satisfied with our labors, to call us good and

faithful servants. Let us take this matter into

careful consideration. If it will be more econom

ical for us to adjourn and go home for two or

three weeks, although I was rather opposed to

that course yesterday, I will agree to it now. If

it will take some two or three weeks for our

committees to mature the questions referred to

them, let us adjourn. If, on the other hand,

they can mature them in a few days, and it will

be more economical to adjourn to some other

place, let us do that. Or if it would be still bet

ter to hold alternate sessions in this hall with the

House of Itepresentatives, let us do that. At
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any rate I would like to know something a little

more definite about this matter.

Mr. KEYES, of Abington. I rise to make a

suggestion, not a speech. It will occur to the

minds of members that before an adjournment
for two or three weeks takes place, the prelimi

nary business of the Conrcntion should all be

arranged ; and it is doubtful whether that can be

done in the course of our sittings this afternoon

and to-morrow morning. As some embarrass

ment may arise in the minds of members on that

account, I would move to amend the order by
striking out the word &quot;to-morrow,&quot; and inserting
&quot;

Monday,&quot; so that when the Convention adjourns
on Monday next, it be to meet on the 2-ith inst.

Mr. GARDNER, of Seekoiik. I accept that

modification.

Mr. WALKER. I will ask the member from

Abington where the Convention are to meet on

Monday next.

Mr. KEYES. Inasmuch as the idea of alter

nate sessions with the House of Representatives
has been advanced, I presume that we could

meet here for one day without much inconve

nience to that body.
The que.-tioii being then taken upon the

motion as modified, upon a division, there were

ayes, 123
; noes, 225 : so it was not agreed to.

Mr. HALLBTT. Mr. President, I now move
to take from the table the order which I offered

yesterday, for the appointment of a committee to

confer with a committee to be appointed by the

House of Representatives in reference to holding
alternate sessions.

The motion was agreed to, and the order was
taken up for consideration.

Mr. BATES, of Plymouth. I will inquire
when this committee is to meet the committee of

the House. That body will not be in session

until to-morrow afternoon, and of course the

committee could not report to us until Monday.
Mr. WILSON. I have no doubt that the

House would give us an opportunity to meet here

on Monday forenoon, when the Committee could

report to us whether the House were willing to

agree to the proposition of alternate sessions. If

they will not agree to it, we can then adjourn to

another hall, for I suppose it is evident that we
are to go on at any rate.

Mr. KEYES. I am of the opinion, Mr. Presi

dent, that the occupation of this hall alternately
with the House would be a source of great ex

pense to the people of the Commonwealth. I

understand, Sir, that it has been officially report
ed to this body that the House of Representatives
had done with then- committee rooms

; that is an

intimation that they are prepared to sit both

morning and afternoon, and by double sessions

each day they can get through with their busi

ness in about two weeks. We are now propos

ing an arrangement which, if carried into effect,

must necessarily lengthen their session two weeks,
at an expense of not less than fifteen thousand

dollars. Why, Sir, we have ascertained that we
can obtain a room elsewhere for our temporary
business at twenty-two dollars per day. The
House wish to spend a reasonable and proper
time in the discussion of questions before them

;

and if they have two sessions a day it is evident

that they can get through in just half of the time

which they would occupy if they have only one

session a day. It costs not less than a thousand

dollars a day for their attendance here
;
and we

now propose to take half of each day, at an ex

pense of five hundred dollars per day, when we
can get a hall which will answer our purpose for

twenty-two dollars per day.
Mr.&quot; NAYSOX, of Amcsbury. As one of the

twenty-four members of the House to whom
allusion has been made, and upon consultation

with other gentlemen in the&amp;gt; same position with

myself, I desire to say that I think the proposi

tion now submitted by the gentleman from

Wilbraham will be most favorably received by
the House. I have no doubt that an arrange
ment can be made with that body as to our

meetings here after the present week, and one

which Avill be entirely satisfactory. With regard
to the remark of the gentleman from Abington
who has just taken his seat, that this arrangement
if adopted will double the length of the session of

the legislature, I must say that I think he is

mistaken in that supposition, and that the busi

ness now to come before the House will not be

retarded by the plan winch has been suggested.

Mr. IIALLETT. I wish to make one single

suggestion, which is all that I intend to say on

this matter. The main object which I have in

view is to continue and conclude our deliberations

in this hall ;
all other matters are of minor im

portance. Now, I think the sense of this Con

vention has been distinctly expressed that they

will not adjourn over. I think the indication is

equally strong that they will not go to the Lowell

Institute. Then let us at least try the experi

ment whether we cannot remain here and go on

with the legislature. I desire to have this matter

determined, even if we finally leave this hall.

And I certainly wish to have it understood that

this Convention comes here in 110 spirit of opposi

tion or antagonism to the legislature, and that we

do not regard the legislature as having any an

tagonism to us. It is merely a matter of con

venience and accommodation between two large
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bodies, both having equal rights with regard to

the hall which we occupy. This matter can be

determined by a committee of conference such as

I propose. We can meet here on Monday, and

learn what the viwes of the House are
;
and if it

shall turn out that the two bodies cannot sit here

without inconvenience to each other, we can then

make some different arrangement. It seems to

me that our true policy is to pursue that course,

and confer with the House before we decide upon

leaving this hall.

Mr. WILSON. I am anxious for a continua

tion of the sessions of the Convention, and as the

gentleman from Wilbraham, and some other gen
tlemen are very desirous that we should remain

here in order that we may have the inspiration of

the hall, I hope that the order will be adopted.

The question being then taken, the order was

agreed to
;
and the President appointed the fol

lowing gentlemen to serve on the Committee of

Conference : Messrs. Hallett, of Wilbraham,

Briggs, of Pittsfield, Sumner, of Marshfield, Sum-

ner, of Otis, and Gray, of Boston.

Resolutions Adopted.

Mr. KNOWLTON, of Worcester. Mr. Presi

dent, I move a reconsideration of the vote by
which the Report of the Committee 011 the mode
of Procedure was laid on the table and ordered

to be printed. I do this in order to facilitate the

business of the Convention. The Report contains

fifteen propositions, which are plain and simple
in themselves

;
if the motion for reconsideration

is agreed to at this time, the Report may be now
taken up and considered, and if adopted, the

President may proceed forthwith to the appoint
ment of the committees. Unless this is done, the

committees cannot be appointed until to-morrow,
and a day or more will be lost. I therefore hope
that the vote will be reconsidered, and that the

resolutions will be adopted at this time.

The motion was agreed to, and the vote was

accordingly reconsidered. The question then re

curred on the adoption of the Report of the Com
mittee, and the Resolutions introduced by them,
and they were adopted.

Vacancy from Berlin.

Mr. THOMAS, of Weymouth. I move, as an

act of justice to the town of Berlin, that the rules

be suspended, and that the order offered by the

gentleman from Plymouth, (Mr. Bates,) be con

sidered at this time.

The motion was agreed to, and the order was

then taken up for consideration. It was read, as

follows :

Ordered, That a precept be issued by the Pres
ident of this Convention to the town of Berlin,
for the election of a delegate from that town the
Hon. Henry Wilson, who was elected from that

place, having declined.

Mr. SIMMONS, of Hanover. I rise, Mr.

President, to inquire whether this order is in the

proper form. Has this Convention power to

issue a precept for a new election ? According to

my recollection, this is not according to the usage
of former Conventions. It is customary to send

a request to the towns not represented in the body,
to meet and choose their delegates. I submit,

therefore, whether the form of the order should

not be changed, so as to give an invitation to the

towns to choose
;
and when the delegates come

here, the Convention can decide whether they are

entitled to seats ; and if so, they will admit them.

It seems to me that the Convention has 110 power
to issue precepts for new elections.

The question being then taken, the order was

agreed to.

Election of Messenger.

The Convention then proceeded to consider the

order submitted yesterday by Mr. Thompson, of

Charlestown, that to-day, at eleven o clock, be

assigned for the election of a Messenger to the

Convention, who shall have power to appoint
assistants.

The order was modified, on motion by Mr.

Frothingham, so as to assign the hour of eleven

on Monday next, instead of to-day, for the elec

tion ;
and the question being then taken, the

order was agreed to.

Debates of the Convention.

Mr. LADD, of Cambridge, submitted the fol

lowing order, which was read :

Ordered, That the Report of the Debates of the

Convention published by Messrs. White & Potter,
be added to the list of weekly papers, to be
furnished to members of the Convention.

The PRESIDENT. The Chair will suggest

to the gentleman that that has already been done.

Mr. LADD. I understand that there is a little

uncertainty or ambiguity in relation to the order

which was adopted yesterday on this subject, and

this is introduced in order to obviate that difficul

ty. As it now stands, it is uncertain whether

gentlemen can select this Report of Debates as six

papers per week, or as one. I propose by this

order, that it shall count only as a weekly pa

per.

The order was considered, by unanimous con

sent, and agreed to.
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Vacancy from Berlin.

Mr. BARTLETT, of Boston. Mr. President,

I move a reconsideration of the vote by which

the Convention ordered a precept to be issued for

the election of a delegate to fill the vacancy from

the town of Berlin. I desire the Convention to

understand that I fully concur in the object

which is sought to be attained, but I have ex

treme doubts whether this body is entitled, by
law, to issue a precept to any town in this Com
monwealth. I desire to have the vote recon

sidered, in order that the matter may be ex

amined, for it may be setting a bad precedent to

adopt a measure of this kind.

Mr. DAVIS, of Worcester. The gentleman
who makes the motion under consideration, sup

poses that this Convention has no power to issue

such a precept. I wish merely to call his atten

tion to the action of the Convention of 1780. In

the case of the absence of John Adams, of Brain-

tree, afterwards President of the United States,

and also in the case of the death of Judge Foster,

of Worcester, the places were filled by the Con
vention. We have, then, two precedents in the

Convention of 1780.

Mr. BARTLETT. I was aware that in the

Convention of 1780, the two instances specified
occurred. I am also aware that when the ques
tion was raised for discussion in 1820, the

Convention did not then pursue that course.

Whether, under the altered condition of our fun

damental laws, this course would be proper to

pursue, is a question upon which I entertain

some doubt. I shall be glad to hare the pre
cedent right ; and I merely ask a short time to

examine it. Unless the Convention are so clear

that they think the question ought not to be

drawn into debate, I hope they will not refuse.

The motion to reconsider was agreed to.

Mr. BATES, of Plymouth. If it is in order, I

should like to have the order so modified as to

make it an invitation. That will obviate the

legal difficulty, to make it a recommendation
;

although I am not clear where the authority is to

come from. If we have no authority to issue a

precept, the invitation would have no validity.
But if there is any legal difficulty it may as well

come up at this time as at any other. The
town of Berlin sent a delegate to this Convention,

supposing that he would come here and take his

seat. lie came
; but instead of accepting their

appointment, he sent in his resignation. What
then shall be the action of the Convention ? The
Convention having accepted the declination, it

seems to me that it devolves upon the Conven
tion to say to the town You may elect another

man in place of him who has not accepted.

There is no authority in law to do so. The time

has expired within which they can elect a dele

gate. If that town is to be represented here at

all, as it supposed that it was to be, it must elect

another delegate by the authority of the Conven

tion, unless we go behind the authority of the

Convention and ask the legislature to issue a pre

cept. Nobody supposes for a moment that that

is to be the course. It seems unnecessary. This

Convention is the judge of the election of its

members. The Convention, then, has power to

fill that vacancy ;
for it is not less than a va

cancy.
Mr. ALLEX, of Worcester. I think that

whatever doubts may be entertained as to the

propriety of issuing an order, calling upon any
town in this Commonwealth which is not already

represented, to send a delegate to this Convention,

there will be no doubt that the modification sug

gested by the gentleman will obviate every diffi

culty which may exist. This Convention may
invite any town, not already represented here, to

choose its delegate or delegates, and I think no

serious difficulty will remain. In my opinion,
the town of Berlin, for instance, which elected a

representative to this Convention, who has de

clined to sit here as a delegate from that town,
has an absolute right to be represented in this

body ;
and if the selectmen sit down and issue

their precept in due form, calling upon the legal

voters to choose another delegate at a meeting of

the town regularly called, that delegate thus

chosen, even without any previous authority or

intimation of a wish upon the part of the Con

vention, I could not hesitate for a moment to re

ceive as a member. But if any doubt is enter

tained with regard to that, I think that no doubt

would exist as to the expression of an opinion by

|

this Convention
;
and I will, therefore, ask that

the order may be so modified as simply to express

the opinion, upon the part of the Convention, that

the town has a right to elect another delegate.

Mr. CHOWXINSIIIELD, of Boston. This

order seems to me fraught with serious conse

quences. I am rather inclined at present to

entertain the opinion expressed by the gentleman
who has just taken his seat, that it may be that a

tovv ii ha.&amp;gt; a right to proceed without another pre

cept of law, and to send another representative in

case of vacancy. I should prefer that this subject

should be referred to a committee perhaps the

Committee on Elections and that they should be

instructed to make a prompt report, to search the

precedents and see whether this Convention has

authority to issue a precept or not. As to send

ing an invitation, I confess I entertain very great
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doubts
;
for if this Convention can send an invi- 1

tation to any town to send a representative here,

I suppose they may as well invite a representative

to come, or invite a gentleman to take a seat in

this body. Can it be that the Convention has a

right to invite delegates to come and sit and act

with us
;
and can we dip our hands into the

treasury of the Commonwealth to pay those

members for their attendance ? I entertain great

doubts whether we have power to issue a precept
or not. If the Convention of 1780 was called

upon a law substantially like ours, and if the

eminent men of that day did issue a precept to

fill vacancies under such a law, I should be very
much disposed, unless some very strong reason

could be given to the contrary, to follow that pre
cedent. But I think, with my colleague, (Mr.

Bartlett,) that this is a fit subject of inquiry. If

the subject was brought up in the Convention of

1820, it is probable that there were some argu
ments pro and con, which may be found in the

report of their debates, or which some gentlemen
who were members of that Convention may
recollect. It will take a very short time, and I

therefore move a reference of the subject to the

Committee on Elections.

The PRESIDENT. The Chairman of that

Committee is not now present, and perhaps a

prompt report could not be obtained for that

reason.

Mr. CROWXINSHIELD. Then I move to

refer it to a special committee to consist of five

members, with instructions to report to-morrow.

Mr. HALLETT. If I understand that order,

it embraces only the town of Berlin. Now, Sir,

there are twenty-six towns besides Berlin which
are not represented in this Convention. I hold

that under the authority of this Convention,
which derives its existence solely from the Act

calling the Convention, the only power we have

over this subject, applies as fully to those towns
which have failed to elect representatives a^ to

those towns whose delegates have resigned. It is

simply a vacancy. By that Act the towns were

required to come together in meetings called upon
the 7th of March. Those meetings undoubtedly
had power to adjourn from time to time ;

but

when they finally dissolved they exhausted their

power under that Act. I see nothing in the Act

by which this Convention can move with refer

ence to the subject, except that reserved power in

the Convention to judge of the election and re

turns of its own members. It seems to me, there

fore, manifest that the whole question is not

so much as to the authority to issue a precept, as

in relation to what the Convention will do in case

members are returned here from anv of those

towns which arc now unrepresented. It is, there

fore, as proper to consider the question of the

other unrepresented towns, as to consider the case

of the town of Berlin. I entertain no doubt of

the power of the Convention to receive delegates
from the unrepresented towns ;

and I would -sug

gest to the gentleman to enlarge the order so as to

embrace all towns which, have at present 110 rep
resentative in this Convention.

Mr. HATHAWAY, of Freetown. I may be

mistaken in my recollection of the proceedings
of yesterday ; but I had supposed that the matter

as to the unrepresented towns, where they had not

made a choice of a delegate, was then referred to

the Committee on Elections. If I am wrong, I

should like to be corrected.

The PRESIDENT. The order was simply to

report the vacancies that existed.

Mr. HATHAWAY. That is, I suppose, the

towns that had failed to elect. That order it

seems to me virtually carried with it all the inci

dents connected with the main question referred.

But be that as it may, I am disinclined to have

any riders thrown upon the proposition of the

gentleman from Boston, (Mr. Crowiiinshield.)
I wish the naked question to be propounded to

the Committee, precisely as presented by that gen
tleman. It will be apparent to every one, upon
a slight consideration, that there is a manifest dis

tinction between the proposition that is now made

by the gentleman from Wilbraham, and that made

by the gentleman from Boston. The town of

Berlin, under the act that has brought us together

here, voluntarily did everything in their power to

send a representative to this Convention. As a

municipal corporation they manifestly expressed
their determination to be here represented. I

I doubt very much whether by the act of the

gentleman whom they selected, they should

be frustrated in that intention. I by no means
intend to say that the gentleman by resigning
committed a wrong. But I say that there is a

principle involved in this matter. Whether a

precept should go or not, I have great doubts.

Whether there should be an invitation by the

Convention, I have great doubts. If it be

the right of the town under the law under

which we are convened to send a delegate, with

out the issue of a precept, then the proper course,

it seems to me, would be to instruct the Secretary
of the Convention to give notice to that town of

the vacancy. In reference to the towns which

made no election, if they have lost the right to

elect, it seems to me that we have no power to

create the right for them. Hence the manifest

difference between the towns which the gentle
man from Wilbraham embraces in his order, and
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morrow morning, because I feared that if I fixed

a more distant day, I might seem to desire to

interfere in this matter and to defeat the right of

the town
;
but as I really do not think that a

proper examination can be made in the time

intervening between an adjournment to-day and

our meeting to-morrow morning, I modify my
motion, so far as to instruct the Committee to

report upon Monday.
Mr. WHITNEY, of Conway. I do not know

but that the reference to a committee may be the

proper course
; but I have prepared an amend

ment which may perhaps obviate the necessity of

appointing a committee. It is to strike out all

after the word &quot;

Ordered,&quot; and insert :

&quot; That the Secretary of this Convention be in

structed to notify the town of Berlin that Hon.

Henry Wilson, delegate from said town, has re

signed his scat in this body, and that it is the

sense of this Convention that said town should be

represented herein.&quot;

If in order, I will move to amend in this man
ner, hoping that this may obviate the objections
which, have been urged to the original order.

The PRESIDENT. The motion is not now in

order
;
the motion to commit taking precedence

over a motion to amend.

Mr. MORTON, of Tauntoii. There seems to

be a difference of opinion in reference to the pro

priety of referring this subject to a committee.

I hope that the motion of the gentleman from

Boston, (Mr. Crowninshicld,) in its original form,

will prevail, and that a committee will be ap

pointed to investigate this subject. Whether the

scope of their labors shall be so far extended as

to include all the other vacancies or not, seems to

me to be a question of very little importance, be

cause I think the final action upon this one will

settle the question in regard to all the others.

The question involved in this case is the mere

question of power. I believe I speak the senti

ments of most, if not all, of this Convention when
I say that, if we have the power to call upon the

towns to fill the various vacancies that may exist,

no matter how they may have occurred, we shall

rejoice to do so. But it is a matter of some doubt,
and I wish to have a committee investigate the

subject, whether we have any po\\cr over the

matter at all. I know perfectly well that we are

responsible to no body or tribunal except the

people of this Commonwealth. I know that, in

relation to the election, returns, and admission of

members into this Convention, we have no con

trolling power over us. If we decide that these

towns arc entitled to be represented here, and

they choose those representatives and send them

here, we can admit them. If those towns do

not elect representatives, and we choose to as

sume the power of admitting certain persons
here as their representatives, there is no power
that I know of can call us to account for so

doing. We arc perfectly irresponsible in that re

spect.

But I trust that no member of this Convention

will say that, because we are to be governed only

by our own will and pleasure in this matter, we
should assume this power and admit whom we

please. I think that the power that the Conven
tion has over this and every other subject upon
which we may be called to act is to be found in

the Act of the legislature, ratified and agreed to

by the people, calling us together. If we can de

rive the authority contended for in this case,

either in the letter or the fair construction of that

law, I am in favor of exercising it. But if we
cannot, then let us not assume power that is not

delegated to us. The people have chosen us to

come here to do certain things, and I hope we
will do that which we are authorized to do, and
not go one hair s breadth beyond. I am utterly

opposed to any assumption of power by a body
over which there is no supervision. However
desirable it may be in some respects I am opposed
to it.

In relation to this question I will merely say,

that I hope a committee will be appointed, and that

they will fully and thoroughly investigate it. If

any gentleman supposes that we have the power

|

contended for here, and will point out the provision

of law upon which he relies for that power, let

him point it out to this committee and they can

I report to us accordingly.

The question being then taken, upon authori/-

ing the appointment of a special committee to

which the order of Mr. Bates, of Plymouth,
should be referred, with instructions, it was

agreed to, and the committee ordered.

Mr. TlIOMAS, of Wcymouth, submitted the

following :

Ordered, That the Secretary of this Convention
be directed to notify the town of Berlin, that the

Hon. Henry Wilson has resigned his seat as the

member elect from that town.

Mr. WILSON, of Xatick. If I correctly un
derstand this matter, the Convention has already
referred this subject to the special committee just

ordered.

The PRESIDENT. The Chair understands

this to be a different proposition, viz. : That the

town of Berlin be notified that a vacancy exists

in their representation.

Mr. WILSON. This is the same subject mat-



3d day.] VACANCY FROM BERLIN. 49

Friduv, THOMAS ALLEN WOOD WATEKS KIXSMAX BATES. [May 6th,

ter. I how the gentleman from Weymouth (Mr.

Thomas) will witlidraAv his proposition.

Mr. THOMAS. If any gentleman will point

out any harm that will result from the adoption

of the order I have submitted I will withdraw it.

Mr. ALLEX, of Worcester. I am in favor of

the proposition offered by the gentleman from

Weymouth. I should like to have the Convention

determine at once that, inasmuch as the most of

the towns of the Commonwealth have sent dele

gates here for the purpose of taking part in the

formation of the organic law of this State, those

towns not now represented have the same right to

do so. I think that notifications to the various

towns where vacancies exist of that fact, will be

all that will be required, and upon such an inti

mation the authorities of those toAvns will take

measures to elect their delegates and send them

here. Let us adopt the order submitted by the

gentleman from &quot;SVeymouth, (Mr. Thomas,) and

then we can reconsider the vote
ju&amp;lt;t taken,

authorizing the appointment of a special com

mittee upon the subject. I should be glad for

one that this Convention, by its united voice,

should determine at once in favor of issuing the

notification, as suggested by the gentleman from

&quot;SVeymouth.

Mr. WOOD, of Fitchburg. I suppose that the

town of Berlin would understand, if we give them

information of the existence of this vacancy in

their representation that they were called upon to

fill it. And yet this committee that is to report

to us next Monday, may report that we have no

right to admit any member so elected
; and, there

fore, if the town, of Berlin should, in the mean

time, elect a member and send him up here, we

may find ourselves placed in a very awkward po
sition. It seems to nic, therefore, that we ought
either to reconsider the order for the appoint

ment of this special committee, or not adopt the

order submitted by the gentleman from Weyrnouth.
Mr. WATERS, of Millbury. I think the

order submitted by the gentleman from. Wey-
mouth is entirely superfluous. In order to have

any force, it ought to he in the form of a precept
or order to the town of Berlin for a new election.

I have no doubt that the committee to which this

subject lias been referred, will report that we
should notify the town of Berlin that the honorable

gentleman chosen as delegate by that town has

resigned, and also that a precept be issued to that

town for the election of another delegate. I think

therefore that this order directing the Secretary
to notify that town of the resignation of the

honorable gentleman chosen as its delegate, is

entirely unnecessary and superfluous.
On motion of Mr. CROWXIXSHIELD, of

Boston, the order of Mr. Thomas, of Weymouth,
was referred to the Special Committee upon that

subject.

Mr. KIXSMAX, of Xewburyport, submitted

the folloAving :

Ordered, That the Special Committee that has
in charge the order concerning the vacancy in the

toAvn of Berlin be instructed to consider and re

port upon the expediency of filling such other

vacancies as may exist in this Convention., in the

representation of other toAvns of this Common
wealth .

Mr. KIXSMAX moved a suspension of the

rules, so as to proceed to the consideration of this

order at this time.

Mr. BATES, of Plymouth. Has not that

matter been already disposed of? An order was

introduced yesterday and passed by this Conven

tion, referring the AA holc subject in relation to

vacancies in this Convention to the Committee on

Credentials. That Committee this morning asked

to be discharged from any further consideration

of that subject, and to have it referred to the

Committee on Elections, which AA
ras granted, and

the subject is IIOAV in the hands of the Committee

on Elections.

The PRESIDENT. The Chair understands

that f.ie order adopted on yesterday, merely re

quired a report of the number, aud Avhat vacan

cies IIOAV exist. The order before the Convention

is in reference to the filling of those vacancies.

Mr. KIXSMAX. I should hardly have

troubled the Convention at this time with this

order, Avcre it not for the interest which my con

stituents feel in. the matter. It appears from the

statement of the President made to us this morn

ing that the chairman of the Committee on Elec

tions (Mr. Hallett) is absent, and of course some

time must elapse before AA C haA*c a report 011 this

subject. During the discussion on yesterday about

procuring another hall, and the question of ad

journing over for a feAA AA eeks, great sympathy
Avas exhibited for some tAvcnty or more towns,

which it Avas said Avcrc in danger of being dis

franchised. I AA ish to haAro that sympathy ex

tended to other toAvns. It is said that the case of

the toAvn of Berlin is peculiar. So it is, in so far,

that every gentleman Avho has expressed any

opinion, has been in favor of alloAving them to

choose a representative, cither by sending them a

precept for a IICAV election, or a notification that a

vacancy exists, Avhilc in regard to other toAvns

they seem to think that having exercised their

right to elect on the day appointed for that pur

pose, and having failed to make any choice of

delegate, they IIOAV haA c no further right in the
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matter. This is a question that should be acted

upon at once. It would be a little singular ifwe
were to appoint a special committee to report im

mediately upon a matter in reference to which

there seems to be no serious difference of opinion,

and leave a question of so great magnitude as this

to be delayed, perhaps, for some weeks.

The question being then taken upon suspend

ing the rules, it was agreed to, and the order of

Mr. Kinsman then adopted.

The PRESIDENT appointed the following

gentlemen to constitute the Special Committee to

consider the subject of vacancies :

Messrs. Allen, of Worcester, Bartlett, of Bos

ton, Sumner, of Otis, Crowninshield, of Boston,

Butler, of Lowell, Walcott, of Salem, and Ilun-

tington, of Northampton.

Time of Meeting.

On motion of Mr. MORTON, of Fairhaven.

Ordered, That when the Convention adjourn
to-day, it be to meet to-morrow morning at ten

o clock.

On motion, the Convention adjourned.

SATURDAY, May 7, 1853.

Merchants Exchange.

Mr. LIYERMOIIE, of Cambridge, laid before

the Convention an invitation from the Superin
tendent of the Reading Room of the Merchants

Exchange to members of the Convention, to visit

the room at their pleasure until the adjournment
of the Convention.

On motion by Mr. EARLE, of Worcester,

The thanks of the Convention were tendered to

the Superintendent of the Reading Room of the

Merchants Exchange, for the invitation extended

to them.

Second Secretary.

A communication from JAMES T. ROBINSOX,

signifying his acceptance of the office of Second

Secretary, was laid before the Convention by the

First Secretary.

On motion by Mr. Gourgas, of Concord,
The President was authorized to administer the

oath of office to the Second Secretary ;
and the

oath was accordingly administered.

Committee of Conference,

Mr. Ilallett, in consequence of domestic af

fliction, having declined to serve upon the Com
mittee to confer with the House of Representa

tives, with regard to the place of meeting, the

President appointed Mr. Bishop, of Lenox, to

serve in his place.

Mr. Sumner, of Otis, not being present, Mr.

Beach, of Springfield, was appointed to take his

place upon the same committee.

Constitutions of the United States.

Mr. BROWN, of Dracut, submitted the fol

lowing order, which lies over until Monday :

Ordered, That the Secretary of the Convention
be authorized to furnish to each delegate a copy of
A. S. Barnes & Co. s edition of the Constitutions
of the United States.

Time of Meeting.

Mr. NOYES, of Newbury, moved that when
the Convention adjourn to-day, it be to meet on

Monday next at nine o clock, A. M.
Mr. HOOPER, of Fall River, moved to amend

by changing the time of meeting to half past nine

o clock, A. M.
Mr. NOYES accepted the amendment,
The question recurred upon the motion as

modified.

Mr. WALKER, of N. Brookfield. I should like

to inquire, if we adopt tliis motion, where we are

to meet ?

The PRESIDENT. Unless further action be

taken by this Convention, the place of meeting
will be this hall.

Mr. WALKER. I should like to ask how do

we know that we can have this hall ? We do

not yet know the pleasure of the House of Rep
resentatives in regard to this matter.

Mr. EARLE, of Worcester. As to-day is

Saturday, many of our members will go home,
and return again on Monday, and on many of

the routes the trains do not arrive in this city in

sufficient season to enable those members to meet

here at half past nine o clock in the morning. I

hope, therefore, the motion will be so modified as

to fix the hour of meeting on Monday, at ten

o clock, instead of the hour named.

The PRESIDENT. The question wiU be

taken upon the longest time first.

Mr. NOYES. The only objection I have to

the hour of ten, is, that that is the hour at which
the House of Representatives meet.

Mr. MORTOX, of Fairhaven. AUusion has

been made to the hour of meeting of the House of

Representatives. According to a standing rule

of the House, their hour of meeting is ten o clock,

A. M. It is true that no positive assurances can

be given that their hour of meeting will be

changed when they meet this afternoon. But
after conversation with gentlemen here, I feel

justified in saying that the House will take such
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action this afternoon, as will prevent any collision

whatever between the hours of meeting of the

House and of the Convention.

Mr. WESTON, of Duxbury. I hope before

we fix the hour of our next meeting, we will fix

upon a place of meeting. For that reason I

move that the motion of the gentleman from

Newbury (Mr. Noyes) be laid upon the table, for

the purpose of calling up the order submitted by
the gentleman from Boston (Mr. Bartlett) for the

appointment of a committee to make arrange

ments to procure the hall of the Lowell Institute

for the use of this Convention.

The question being then taken upon the motion

to lay upon the table, upon a division it was

agreed to as follows ayes, 139
; noes, 94.

Place of Meeting.

On motion of Mr. WESTOX, of Duxbury,

upon a division as follows, ayes, 142
; noes, 104,

the Convention then took from the table and pro
ceeded to consider the following order, submitted

on yesterday by Mr. Bartlett of Boston.

Ordered, That a committee of five be appointed
to make arrangements to procure the temporary
use of the hall of the Lowell Institute, pursuant
to a recommendation in the Report of the Com
mittee appointed to see if a suitable hall and com
mittee rooms could be procured for the use of this

Convention.

Mr. WESTOX. I hope that the Convention

will adopt tliis order. I am in favor of it for the

simple reason that I am for doing the work that

the people sent us here to do, with the greatest

expedition and economy. I feel satisfied that if

we wait for the action of the legislature, and they
come to the conclusion to occupy this hall alter

nately with us, we shall not only prolong the ses

sion of the Convention, but that of the legislature

also, and thus greatly increase what would be

otherwise the expense of both bodies. As far as

I have been able to judge, from what experience

I have had in matters of legislation, the latter

part of the session is the time when the legisla

ture wants to occupy this hall, not only during
the day, but also most of the time during the

evenings. Their committees have probably ma
tured the most important matters referred to

them, and if they have not already made their

reports, they will soon be ready to do so. What,
then, will be the result of our continuing to

meet here in this hall ? It must evidently be

to increase the length of the session of the legisla

ture, according to the argument of the gentleman
from Abington, (Mr. Keyes,) and which is at

tended, according to his statement, with an ex

pense of $1,000 a day. If we occupy this hall

alternately with the legislature, we must meet
here either in the forenoon or afternoon, and thus

occupy a portion of time which would otherwise

be occupied by the legislature in the discharge of

their duties.

For these reasons I trust the Convention will

adopt this order, and procure, for the present at

least, until the legislature shall adjourn, the use

of the hall of the Lowell Institute, or some other

suitable hall for the convenience of this Conven
tion.

Mr. WHITNEY, of Boylston. I should like

to say a few words upon this subject. What has

been said here about the impracticability of our

using this hall for our sessions because we would

thereby occupy it some of the time when the

House of Representatives should be in session,

seems quite strange to some of us from the coun

try, who have been in the habit of working ten,

twelve, and even more hours each day. Now I

think there is ample time for both the legislature

and Convention to meet and work here. It has

been said that there are many members who go
home each night. Well, are there not at least

twelve hours in the day in which we can work
here ? I hope this order will not pass, but that

we shall continue to meet here, and do so here

after at eight o clock in the morning, or at that

hour in the evening, until we can have this hall

exclusively to ourselves.

Mr. EARLE, of Worcester. In looking at this

subject, I have come to the conclusion that the

best course for the Convention to pursue, is to

adjourn for one day, (in order to try the experi

ment,) either to the hall of the Lowell Institute, or

some other place, I am not particular where. In

the meantime our committee appointed for that

purpose will have opportunity afforded them for

conferring with a similar committee on the part of

the House of Representatives, in order to see

whether suitable arrangements can be made for

holding alternately with them, our sessions in this

hall. After we have tried the experiment of

holding our sessions in another place, and after

our committee shall find out what can be done in

regard to this hall, we shall be better prepared
than we now are to judge of the best course for

us then to pursue. My own opinion is that an

arrangement can be made in reference to this hall

that will suit all parties. I should prefer, and I

think the better mode would be to have the legis

lature meet here an hour earlier than they now do,

and adjourn by two or three o clock in the after

noon, and then have the Convention take the

remainder of the day. But I do not think we
are now prepared to determine upon the question
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either one way or the other. I am therefore in

favor of adjourning to some other place for one

day, and before that day s session would be closed

we would probably have the facts of the case laid

before us by our committee so as to enable us to

judge of the matter understandingly.

I understand that there are other halls besides

that of the Lowell Institute which we can pro

cure, and which would not require any fitting up
for a session of this Convention for one day. I

trust therefore, that we will adjourn to some other

place for one day, and that the question of hold

ing our sessions, either permanently or until the

close of the legislature, in some other place than

where we are now assembled, will not be deter

mined until we have tried that experiment.

Mr. NAYSON, of Amesbury. As the action

of this Convention upon this question may be

influenced to some extent by a doubt as to what

will be done by the House of Representatives, I

beg leave to say that I hope that doubt may be

removed, as I believe I speak the opinion of a

large portion of the members of the House when
I say that the action of that body will conform to

the decision of this Convention in regard to the

time to which they will adjourn. If this Con

vention will adopt the motion submitted a short

time since of adjourning to-day, until 10 o clock

on Monday morning, I have no doubt that the

House would cheerfully determine to meet here

in the afternoon instead of the forenoon, as it now
does. I hope, therefore, that members here will

not be influenced at all in their action upon this

question, by any doubt with regard to what may
be the action of the House in reference to it.

Mr. GRISWOLD, ofErving. The Convention

have decided not to adjourn over for any length of

time. The question now is, which is the most

convenient and the least expensive, for the Con
vention to hold its sessions in this hall or go to

some other place ? If the legislature were not in

session, I for one should be in favor of remaining

here, for the reason that this place in every re

spect is best adapted to our convenience, and

besides it is the most proper place for the purpose.
But as the legislature is still in session, an entirely

different view of the question is presented. In

the first place it seems to me that it would be very

inconvenient, if not almost impossible, for the

Convention and the House of Representatives to

hold their sessions at the same time, and in the same

place. If AVC should have morning sessions, we
must feel that our time was limited, as the House
of Representatives were ready and waiting to

occupy this place. Should we have evening ses

sions, the House of Representatives would be in

the same condition. It would at the same time

prolong the session of the legislature at least a

week or ten days, and I have no doubt that the

session of the Convention would be equally pro

longed. Now it is not expedient to do this when
the Convention can obtain other rooms in this

city for its sessions.

Something has also been said about bringing
the Convention in conflict and antagonism with

the legislature, and the great necessity of avoiding
such a result. Now I do not believe any mem
ber of the Convention is willing to have this

conflict. The argument of the gentleman from

Boston, (Mr. Bartlett,) is very conclusive on that

point, that the most likely course to avoid a col

lision is to permit the two bodies to act independ

ently of each other, by meeting in separate places,

instead of meeting in the same hall
;
400 men

coming in, and holding their sessions, and then

going out for the purpose of allowing 300 more

to come in and occupy their places.

This is an important consideration. The sub

ject before the Convention is of the highest mag
nitude. We ought to have a room for our

deliberations as far away from the influences and

actions of other bodies as possible. On the other

hand, many of the subjects before the legislature

are, as I know, of great magnitude and impor
tance, and they ought to be allowed to enter upon
the consideration of those subjects as freely and

independently of the action of the Convention as

possible. I am quite clear that so far as despatch
and convenience in relation to the business, both

of the Convention and legislature arc concerned,

it would be much better for both bodies to have

separate places of meeting, for deliberation and

action. And as far as the question of economy
is concerned, I am also quite as firmly convinced,

that it will be a great saving to the Common
wealth, for us to adjouni to some other place.

I am not at all particular as to the place to

which we shall go. I have visited but one of the

halls in this city, suited to the purpose, that of

the Lowell Institute. It seemed to me that that

hall would answer all the purposes of this Con

vention, inasmuch as we can have the committee

rooms of the State House, for our committees.

When the legislature shall have adjourned, we
can return to this hall. If, however, other gen
tlemen desire some other room than the hall of

the Lowell Institute, Music Hall, for instance, or

some other hall, I shall make no objection. I

think that it will be better for the business of the

Convention, and of the legislature, and also bet

ter on the score of economy, for us to go to some
other place in the city, to hold our sessions.

Mr. HOOPER. I am in hopes that we shall

conclude not to go to another room, for it strikes
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me that we shall gain in point of forwarding our

business by remaining here. During the first

few weeks of the session, the business will be

mostly done in the committee rooms, and I have

no doubt but it would be advisable to limit our

sessions, as might be done by meeting in the

morning. I am perfectly willing to agree to the

suggestion of the gentleman on my right, to meet

at eight o clock and sit until ten, and let the

House of Representatives have the hall for the

rest of the day. That will give us as much time

as we ought to occupy in discussion for the first

few weeks, and the committees can sit while the

House is in session.

Mr. THOMPSON, of Charlestown. I now
call for the special assignment, for this hour, the

order in relation to the election of Messenger.
Mr. GOURGAS. I hope that motion will not

prevail, and I move to lay it upon the table.

The motion being agreed to, the order was laid

upon the table.

The question being then taken on the order of

Mr. Bartlctt, providing for the appointment of a

committee of five to procure the temporary use of

the hall of the Lowell Institute, on a division

there were ayes, 111
; noes, 176 : so it was not

agreed to.

Time of Meeting on Monday.

Mr. NOTES, of Newbury, moved that the order

providing that when the Convention adjourns to

day, it be to meet on Monday next at ten o clock,

be taken from the table ;
which was agreed to.

Mr. SIMONDS, of Bedford. Mr. President, I

move to amend that order by striking out the

words &quot;ten o clock,&quot; and inserting &quot;seven

o clock, P. M.,&quot; so that the Convention will meet

at that hour in this place. By adopting this

amendment, I think all our difficulties will be

obviated. By that time we can have the Report
of the Committee of Conference, and we can then

be able to settle definitely what course the Con
vention will adopt with reference to future meet

ings, whether they shall be in this hall or in some

other place. I believe we shall lose nothing by

adjourning to the evening of Monday, when we
shall undoubtedly have the free use of this hall

for our deliberations.

The question being then taken on the amend

ment, it was not agreed to.

The question recurred on the order offered by
Mr. Noyes, and it was agreed to.

Election of Messenger.

On motion by Mr. WOOD, of Fitchburg, the

order concerning the election of Messenger was
then taken up for consideration.

Mr. CHURCHILL, of Milton, moved that the

election of Messenger be postponed until Mon
day next, at tAvelve o clock.

Mr. THOMPSON, of Charlestown. I think

it is uncertain whether we shall be in session at

that time. We do not yet know how long we
can retain this hall, if we meet here on Monday
in accordance with the vote which has just been

taken. It seems conclusive to me that this body
will not adjourn to any other place, and if we
wish to complete our organization, we can do it

as well now as at any other period. I hope
therefore that the motion will not prevail.

Mr. HOOPER. We do not know what ar

rangement will be made, or where we shall hold

our sessions
;
and it seems to me that we would

better postpone this election until we shall hear

from the Committee of Conference.

The quostion being then taken on the motion to

postpone the election until Monday, on a division

there were ayes, 107 ; noes, 189 : so it was not

agreed to.

Messrs. Thompson, of Charlestown, Kuhn, of

Boston, Churchill, of Milton, Oliver, of Law
rence, and Griswold, of Bucklaiid, were appoint
ed the Committee to receive, sort and count the

votes for Messenger. Having performed that

duty, they reported as follows :

Whole number of votes, ... 288

Necessary for a choice, - - - 14o

Benjamin Stevens, - - 284

Scattering,
- 4

And Mr. STEVEXS was therefore declared to be

elected.

Order Adopted.

On motion by Mr. WILSON,

Ordered, That the President of the Convention
be directed to notify the Speaker of the House of

Representatives of the appointment of a commit
tee on the part of the Convention, to confer with
that body with regard to the occupancy of this

hall by the Convention.

Rules and Orders.

On motion by Mr. HOOPER,
The Rules and Orders for the government of the

Convention, reported by the Committee, were

taken from the table.

On motion by Mr. IIALL, of Ilavcrhill,

The word &quot;House&quot; in the 45th Rule was

stricken out, and the word &quot;Convention&quot; was

inserted in its stead.

Mr. HOOPER moved for the reading of the

Report. Having been once read the motion was

rejected.

Mr. COLE, of Cheshire, moved to strike out
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the words &quot;obliged to be,&quot; from the 25th Rule,

so that it should read,
&quot; No member shall be on

more than two committees at the same time,&quot; &c.

Mr. EARLE remarked that it might be better

to leave this matter to the discretion of the Presi

dent.

The amendment was rejected.

Mr. CARTER, of Chicopee, moved to strike

out from the 28th section the words, &quot; And in

case the reason assigned shall be deemed by the

Convention sxifficient, such member shall be en

titled to receive pay for his travel, and not other

wise.

Mr. CARTER. It will be obvious to any

gentleman who will look at the Rule that here is

a penalty attached to the wilful neglect of dutv,

which is not applicable to gentlemen residing in

Boston or its vicinity. The penalty is the non

payment of travel. I do not apprehend that the

Rule will be enforced against any individual, but

it seems to me that we ought to place all the mem
bers of the Convention upon an equal footing ;

and it is with that view that I make this motion.

The motion was not agreed to.

Mr. BRADFORD, of Essex, moved to strike

out the 39th Rule, which was read, as follo\v s :

&quot; It shall be the duty of each member who
moves that any committee be instructed to in

quire into the expediency of amending the exist

ing Constitution, to point out the amendment
which he deems expedient, in writing, to accom

pany his motion, or to furnish a written state

ment thereof to such committee, if by them

required.&quot;

Mr. BRADFORD. It seems to me that the

course proposed in this Rule will exceedingly
limit the action of the Convention, and I should

prefer that the Rule should be stricken out.

Mr. THOMPSON, of Charlestown. I hope
that motion, will not prevail. During the ses

sions of the Convention, I have no doubt that

suggestions will almost daily occur to some mem
bers which it would be advisable to have reduced

to writing and laid before the proper committee.

I think, therefore that the Rule will be salutary
in its effects. If no such propositions arise, the

Rule will be inoperative ;
but if there should be

any such propositions, I think it would be well

that the gentleman making them should designate

the amendments so proposed.
The amendment was rejected.

Mr. ASPINWALL, of Brookline. I should

like to inquire of the Committee whether the

understanding of the 24th Rule, in relation to

reconsideration, is that a proposition which by
the Rule requires to be read on two several days
before it can be finally acted upon, cannot be

reconsidered a second time in a different stage, or

that it cannot be reconsidered a second time in

the same stage. Suppose, for instance, that a

proposition is submitted to the Convention with

regard to the House of Representatives. It is

read the first time. A motion is made to recon

sider, and it is reconsidered and passed again to a

second reading. Then it comes up a second time

before the Convention upon its second reading.
A motion is made to reconsider. I wrant to

know whether that motion is in order or not.

Does the Rule prohibit that second reconsidera

tion at a subsequent stage ? I think, that as the

Rule stands, a reconsideration would be prohib

ited, because it would be the same subject

although at a different reading, and, according to

parliamentary rules, a different question before

the Convention.

Mr. HALL, of Haverhill. The intention of

altering the phraseology of the Rule, as I sug

gested yesterday, was merely to simplify the

Rule, so that there need be no debate upon the

question of a second reconsideration, which de

bate has been had under the Rule as it formerly
existed. The intention of the Rule is that when
a vote has passed affirmatively or negatively upon
any question, a motion to reconsider that vote or

that motion may be made within, the time speci

fied in the Rule and not beyond ;
and that a

motion to reconsider any such vote may be made

only once.

Mr. GRAY, of Boston. I do not know that a

more happy phraseology might not be chosen.

No other, however, suggests itself to me. I take

the true effect and intent of the Rule to be

and I apprehend there will be no difference of

opinion about it that it is to prevent a ques
tion from being tried more than twice over. For

instance, we will say that a proposition has

been passed and a motion is made to reconsider ;

that reconsideration is rejected, and the proposi
tion cannot be again brought up as a question.

On the other hand, a proposition, we will sup

pose, in the first instance, is rejected ;
and then

a motion is made to reverse that action by a

reconsideration, and that motion so to reverse is

rejected, then, Sir, the Avhole subject is dead.

But to answer directly the question of my
friend on my right as to the effect of the phrase

ology
&quot;

11or shall a subject be a second time recon

sidered,&quot; I apprehend that a revival of the question

of reconsideration in a subsequent stage could not,

in any sense, be deemed a second reconsideration.

And though, as I said before, the phraseology

might possibly be revised, yet I am not prepared

to say that to me it does not seem perfectly safe.

Mr. EARLE. The only question of doubt
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seems to be whether by the Rule, as it stands, it

ought to be understood that a motion to recon

sider at a subsequent stage is in order, if the mat

ter has been reconsidered at a former stage.

There is no exception made in the language of

the Rule, but it would seem to be absolute! If

that is to be the construction given to the Rule, I

think the effect would be injurious. We might
have occasion to reconsider a subject in order to

make some change ;
and subsequently, at another

stage, it may be desirable, in order to make the

matter agree with other portions of the Consti

tution, to reconsider again. The Rule as it

stands, would prevent that.

Mr. LORD, of Salem. Mr. President, I have

no doubt, although I was not at the meeting of

he Committee when this Rule was finally agreed

upon, that the intention of the Committee was

such as is suggested by the gentleman from Bos

ton
;
that this Rule should not interfere with a

reconsideration in a subsequent stage ;
and I de

sire, without moving any amendment, to suggest

to the Convention, whether it would not be better

to strike out that whole phrase,
&quot; nor shall any

subject be a second time reconsidered.&quot; I be

lieve, Sir, that this is the true construction of the

present Rule of the House of Representatives. I

believe, Sir, that it is not only a true construction

of the Rule, but the best Rule we can make. That

is to say, Sir, that just so long as this Convention

is not satisfied with what it has done, it may
reconsider its action, and when it is satisfied with

what it has done, and rejects a motion to recon

sider, then it shall not reconsider again. That

seems to me, Sir, to be a Rule which is perfectly

plain and easy to understand, and a Rule which

we would better adopt.

It is objected, Sir, that if we give this construc

tion to the Rule in question there is no end to re

considerations. Well, Sir, my first answer to this

is, that there should be no end to reconsiderations

while we are dissatisfied Avith our action. While

we think we have done what we ought not to

have done, we should have the power to undo it ;

but when we are satisfied with oxu- action, and

when we say we will not reconsider, and there

fore reject a motion to reconsider, that ends the

matter. Is not that a simple rule ? And is it

not a practicable one ? Suppose that there is a

proposition to adopt a particular amendment.

After that is adopted, some gentleman suggests

another improvement, which everybody sees at

once, ought to be adopted. He moves to recon

sider
; that motion prevails ; and the measure is

passed again ; whether amended or not amended,
is not material. Afterwards, somebody sees that

if the Convention were to pass again upon that

subject, it would do differently. The present

question is, whether they shall have the power of

passing upon it again. I think they should. I

think the question should remain open until the

Convention has once decided that it will not re

consider. When they once reject the motion to

reconsider, that ends the matter. Now I do not

move any amendment to the Rule, but I suggest
to those who feel an interest in the subject,

whether it will not be better to strike out the

phrase,
&quot; nor shall any subject be a second time

reconsidered,&quot; leaving a question open to recon

sideration so long as the majority of the Conven
tion think that it ought to be reconsidered.

Mr. CROWXIXSIIIELD. I cannot agree
with the gentleman from Salem, (Mr. Lord,) at

all, in the view he takes of this question. Every
body, who has had any experience in legislating

in this Commonwealth, and I believe the same

is true of most legislatures in this country,
knows that there is, perhaps, no one thing, which

wastes more time, and more protracts the session,

than this very question of reconsideration. It is

a practice which has grown up in, and is wholly

peculiar, to this country. In the parent country,

from whence we derive all our parliamentary law,

the practice is entirely unknown. It is carried to

that extent, that a question having passed inad

vertently, it is necessary in order to reconsider

that matter to have a prorogation of parliament,

and a new session commenced before it can be

reached. That has at times given rise to some

inconvenience, and there have been some, though

very few modes of escaping from that difficulty.

That was here found too stringent. I agree, that

within certain limitations, there ought to be a

power to reconsider questions. But, gentlemen
will observe, as applicable to this Convention,

that in the first place no subject of any impor

tance, no subject touching the general matter for

which we are assembled, can be passed upon until

it shall have gone through, and been discussed in

Committee of the Whole. It must then come

back into the Convention, and be read and passed

through two distinct stages before it is adopted.

In either of these stages, it may be reconsidered ;

and I submit that the reconsideration allowed by

this Rule, has a proper limitation to it.

I think, Sir, that there should be a still further

limitation upon reconsiderations ;
which is, that

there should be no reconsideration of any subject

by a smaller vote than that by which the subject

originally passed; because when a subject has

passed by one majority, if it may be reconsidered

bv a smaller vote, it is in effect the smaller num
ber over-riding the greater. I was in hopes such

a provision would be put into the Rule.
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The gentleman says, with some plausibility,

that so long as the Convention chooses to recon

sider, there should be the power to reconsider. I

think not so. There shoxild be some time when
a matter is brought to an end. Gentlemen may
continue to make motions to reconsider in every

stage of the debate, and no person can ever tell

when a matter is through. It is often the case in

legislative bodies, that a question is passed, and

the members of the majority feeling secure, go
home to attend to other business, and then the

whole matter is reconsidered in a much smaller

body than that which originally passed it ; which

I think is neither fair, just, nor proper. I think

this Convention \vill find, that unless they restrict

themselves by some rule of this sort, the body

may extend its session to an indefinite period of

time. It is peculiarly true of large bodies like

this, that matters are reconsidered in the manner

I have stated, and thus there is a great waste of

time and delay of business.

There is another matter, not strictly connected

with this, but to which I wish to refer, as causing
a great deal of waste of time in deliberative bodies.

It is the matter of making special assignments.

But it would not be proper to consider that sub

ject at this time.

Mr. SCHOULER, of Boston. I rise for the

purpose of moving an amendment to the Rule

under consideration. It will be observed, that

that Rule is different from the Rule of the House

of Representatives, which is,
&quot; when a vote has

passed, it shall be in order for any member of the

majority to move a reconsideration on the same,

or the succeeding day ;
and such motion (except

in the last week of the session) shall be placed
first in the orders of the day for the day succeed

ing that on which the motion is made.&quot; The
Rule now under consideration reads &quot; When a

vote has passed, it shall be in order for any mem
ber of the majority to move for a reconsideration

thereof on the same or the succeeding day,&quot; the

remainder of the Rule of the House, which I

have just read, being omitted. I wish to move to

amend by inserting after the words &quot; or the suc

ceeding day,&quot;
the words &quot; and such motion shall

be placed first in the orders of the day for the day

succeeding that on which the motion is made.&quot;

My reason for that is, that the members of the

Convention may be advised of the fact whenever

a motion for reconsideration has been made. AVe

may, for instance, on one day pass a vote, and

the next morning some member may get up and

move a reconsideration, and have that motion im

mediately considered, if I mistake not, unless

the Rule now before the Convention be changed.
I desire to have such motions go over to the

next day in order to afford members who feel

an interest in the matter an opportunity to be

present and oppose or favor as they may desire.

I think, therefore, this Rule ought to be so

amended, that we shall not have motions to re

consider sprung upon us, and votes reversed when
there is a thin house, or when members interested

are absent, not expecting such motions to be

made.

Mr. HALL, of Haverhill. It seems to me
that the amendment just proposed to this Rule

will be productive of no good result. The fact

that a proposition to reconsider may be sprung

upon the Convention operates one way equally as

much as the other. If a gentleman desires to

move a reconsideration of any vote to be taken,

believing that the majority will be opposed to

his desire, he will vote with that majority in

order to have an opportunity to move a reconsid

eration. Besides, there will be this difficulty

with the Rule should it be amended as pro

posed. If a motion to reconsider is made on a

Friday it must go over until Saturday or Mon
day the next day of meeting when, as we all

know, the Convention will be likely to be thin on

account of members returning to and from their

homes. Therefore the Rule as proposed to be

amended would operate to as much disadvantage
to the Convention, as in its present form.

I have no feeling about the matter. But it

seems to me that the Convention would be as

aware of a motion made under this rule, as of

any other proceeding, and those interested will

be present to take part in its consideration. The
amendment seems to me to be unnecessary.
Mr. GRAY, of Boston. I hope the amend

ment proposed by my colleague, (Mr. Schouler,)

will not be adopted. It seems to me that if an

important vote is passed at any time, the mem
bers of the Convention interested, knowing that

there may be a motion to reconsider the next day,
will be likely to be present, the more especially if

it be passed by but a small majority. If it is

made upon the day upon which the vote is

passed, and the majority choose to postpone its

consideration until the next day, they can do so,

as the majority will govern in that as in all other

cases. Or if the majority desire to try the mo
tion to reconsider at once, they can do so under
the rule in its present form, whereas if it be

amended as proposed, a single member can have

it postponed until the next day.
Mr. SCHOULER. It seems to me that the

amendment I have proposed is a very proper one,

and will operate fairly towards all parties and

persons concerned in the deliberations of this

body. Every one knows that sometimes those



4th day.] RULES AND ORDERS. 57

Friday, GBAY SARGENT HOOD. [May 7th.

interested in a question may be present when it

is decided, and the next day Saturday, for in

stance they may be obliged to go home for some

reason or other. Under the Rule, as it now
stands, we may discuss a matter for a week, pass

upon it, and those interested in it, supposing it is

settled, may be absent the next day, when some

one may get up, move a reconsideration, have the

motion acted upon immediately, reverse the de

cision of the day previous, and thus place the

matter beyond the reach of this body. Now I

wish, when a motion to reconsider is made, not

to have it acted on at once, but go over to the

next day, in order that those interested may be

present and take part in its consideration. I hope

my amendment may be adopted, and thus make
this Rule conform to the Rule of the House, which

has ahvays operated well, and of which I have

never heard any complaint. Otherwise we will

be doing injustice to a great many members of

this body.
Mr. GRAY. In order to reconcile the views

of my colleague, (Mr. Schouler,) to some extent

to my own, I move to strike out the words &quot; the

same or,&quot; so as to require the motion to recon

sider to be made on &quot; the succeeding day.&quot;

The PRESIDENT. That motion is not in

order at this time.

Mr. SARGENT, of Cambridge. I do not ex

actly understand this Rule as it now stands, but

if the amendment of the gentleman from Boston,

(Mr. Schouler,) is adopted, I can then under

stand it. That amendment may operate so as to

carry the subject in reference to which the motion

to reconsider is made from before this body. The
last clause of the rule now provides

&quot; that a mo
tion to reconsider a vote upon any collateral mat

ter, shall not remove the main subject under con

sideration from before the Convention, but shall be

considered at the timewhen it is made. That part

of the Rule will have no application if the motion

to amend be adopted, as in that case the subject
under consideration must be postponed until the

next day. If the amendment be adopted, that

clause of this Rule, as it now stands, should be

stricken out.

The question being taken upon the amend
ment proposed by Mr. Schouler, it was agreed to.

Mr. HOOD, of Lynn. I move to strike out

the Avhole of this 24th Rule, and insert the follow

ing:

&quot; A notice for reconsideration shall be in order
at any time, and may be moved by any member
of the Convention, but the question shall not be
taken upon the same day unless by unanimous
consent. If lost, it shall not be renewed, or any
vote taken upon a reconsideration the second

time, except by the consent of the Convention.
If a motion to reconsider any vote be not made
upon the same day upon which the vote shall

pass, three days notice shall be given of the in

tention to make it.&quot;

The amendment I have offered is the Rule of

the New York Convention of 1846. It seems to

me that it covers the whole ground, obviates

every objection to the Rule as it now stands, and

gives the Convention power to reconsider any
vote it may have passed, at any time it may be

deemed necessary. We do not wish to tie up
our hands, but to leave every subject under our

control, so that when we have passed from its

consideration we can reconsider our action upon
it should it be deemed expedient to do so.

Mr. GRAY, of Boston. This is an entirely

new proposition, and perhaps on that account

less weight should be attached to any opinion I

may express upon it. It seems to me, however,
to open the door for reconsideration a little too

wide. In the first place, it allows any member
of the Convention to move a reconsideration, not

restricting it to a member of the majority, as was

the rule of the last Convention of this State, and

is now the Rule of our House of Representatives,

and the Rule of the Congress of the United States.

By the proposed amendment, after a question has

been settled a week or more, any member of the

Convention, by giving three days notice, may
move a reconsideration. I greatly prefer the Rule

as it now stands.

Mr. HOOD. The objection of the gentleman
from Boston, (Mr. Gray,) that by my amendment

a motion to reconsider is not required to be made

by a member of the majority, is not entitled to as

much weight as may at first appear. It is very
well known that when any question is to be de

cided by the Convention, or any other delibera

tive body, a person who wishes to move a recon

sideration will vote with the majority in order to

have that opportunity, although he may believe

differently from that majority. According to the

amendment I have proposed, if a motion to recon

sider be not made upon the same day upon which

the vote shall pass, it can still be made upon

giving three days notice, thus giving to the Con

vention the power to reconsider its previous

action upon any subject, by having due notice

given.

It appears to me we ought to make some dis

tinction between our proceedings and those of

the House of Representatives. We ought to

leave this question of reconsideration fully open.

Suppose that one of our committees has re

ported a proposition to the Convention which is

adopted. Another committee may report another
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proposition in conflict with the one adopted, and

that may be adopted also. The majority may be

desirous to change the decision of the Convention

upon the previous report, and can do so by

giving three days notice, or if a motion to recon

sider has already been made and lost, they can

still do so by obtaining the consent of the Con

vention to that effect, if my amendment be

adopted. I have noticed, in reading the proceed

ings of different Conventions, particularly the

Convention of New Hampshire, of 1850, that

frequent changes were required on account of

the fact that they could not know the nature of all

the reports to be made, at the time they acted

upon any one of them. I hope, therefore, this

Rule will be amended as I have indicated.

Mr. WHITNEY, of Conway. I hope the

proposed amendment will not prevail. It seems

to me that it will be found to be fraught with

many difficulties. Under such a Rule, it will be

in the power of a few members of this Conven

tion to prolong its session indefinitely. Though
we may be about to adjourn, any member who

may be dissatisfied with the previous action of

this body upon any particular subject, may move
a reconsideration, and three days must elapse be

fore that motion can be considered and decided

upon. Gentlemen must at once perceive that

such a Rule as that would be impracticable. The
Rule as it now stands is a Rule familiar to many
members of this body who have been members of

the House of Representatives. It is a Rule, as

has been remarked by the gentleman from Bos

ton, (Mr. Gray,) in accordance with the Rule of

the Convention of 1820, and as now amended,

will, I believe, be satisfactory to us as a Massa

chusetts Rule. I do not know, then, why we
should travel into the State of New York for the

purpose of giving greater latitude to the action of

this Convention. If this Rule is altered as pro

posed, unless I am mistaken, motions to recon

sider may be made from time to time, and thus

prolong the session of this Convention, unless we
should change the Rule hereafter, and I see no
reason why we should pass any proposition with

the expectation of altering it.

Mr. THOMPSON, of Charlestown. I am well

aware that the proposed amendment is fur more
liberal than the Rule as it now stands. But at

the same time, I do not think this body should

bind itself by rules more stringent than those re

quired by the House of Representatives. It may
be necessary to reconsider again and again ques
tions that may come before us, and it seems to

me to be far more important to have the fullest

latitude allowed in the consideration of the or

ganic law of the State, than in the consideration

of other laws. I have no fear that any member
of the Convention will manifest a desire to pro

long the session of this body unnecessarily, or

take advantage of our rules to accomplish that

object. In the legislature, some impolitic law

may be passed. In that case, they will be suc

ceeded by another legislature the next year, which
can correct the evil. But should we make a mis

take in adopting any portion of the Constitution,

we shall have no body to succeed us to correct it.

I think, therefore, that we should have the power
to reconsider again and again, as long as may be

deemed necessary, and therefore I hope the pro

posed amendment may be adopted.
Mr. LORD, of Salem. I hold in my hand the

Rule of the Convention of 1820, which, for sim

plicity, I think every gentleman will agree, is re

markable. It is as follows :

&quot;When a motion has been made and carried

in the affirmative or negative, it shall be in order
for any member of the majority to move a recon
sideration thereof on the same or succeeding
day.&quot;

That Rule was adopted by a vote of 250 to 120.

Any member of the majority could thereby move
a reconsideration. It is founded upon the as

sumption that the body remains the same at all

times, and not that one-half or one-third of the

members will neglect their duty and be absent.

Where any vote has been passed by a majority of

the whole, it is useless to move a reconsideration

unless some one of that majority has changed his

mind. That is the theory of that Rule, and I am
willing to continue it, upon the assumption that

every member will attend to his duty, and if he

does so, no vote can be reconsidered unless

some in the majority change their votes, and

therefore a motion to reconsider is required to be

made by a member of the majority.

It is said by the gentleman from Boston, (Mr.

Gray,) that according to the Rule as proposed to

be amended, gentlemen may vote one way to-day
and another way to-morrow, and still another way
the next day. Very well

;
it is because of that

possibility that I would allow this Convention to

act until they can vote twice alike. If they can

not get their minds made up on any point so as

to remain fixed for twenty-four hours, their

action will not be worth sending to the people.

There is no check upon us, no supervisory power,
no other branch to correct any mistakes we may
make, as is the case with either branch of the

legislature. Our second thought may not be

quite so good as our first, but our third thought

may be wiser than either of the others.

Now, although I concur generally in the re-
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marks of the gentleman from Lynn, (Mr. Hood,)
and the gentleman from Charlestowii, (Mr.

Thompson,) in regard to affording the widest

latitude for reconsideration, I would have two

limits to it ; the first, that no member shall move

a reconsideration but one of the majority, because

I would proceed upon the assumption that every

member of this body will perform his duty ;
and

secondly, that when a motion to reconsider has

been made and rejected, that shall end the mat

ter, because if the Convention come to the con

clusion upon deliberation and upon second

thought, that they arc satisfied with what they
have done, I would stop there, unless I could get

a suspension of the liules. But until we are

satisfied with what we have done, and can vote

twice alike, I would permit the Convention to

have power to decide again. There arc a great

many of us unless the other members of this

Convention are more fortunate in that respect

than I am who come to a wiser conclusion upon
a second thought than upon the first. There are

many who can see, after a thing has been done,

where there has been a mistake, and can do it

better if it were to be done over again.

I believe that the whole object of the gentleman
from Lynn can be accomplished by striking out

the sentence which I suggested when I was up
before, and adding this qualification, that &quot;if not

made on that or the succeeding day, then three

days notice shall be given that it is to be made.&quot;

I think all that is necessary is to strike out the

phrase
&quot; nor shall any subject be a second time

reconsidered,&quot; and insert, that &quot; with the leave

of the Convention a motion to reconsider may be

made after the succeeding day, on giving three

days notice of the same.&quot; With that modifica

tion, we can have the largest liberty that may be
desired.

Mr. HOOD, of Lynn. The proposition of the

gentleman from Salem, will make the Rule sub

stantially the same as the amendment, with the

exception that it requires a member of the ma
jority to make the motion. That I propose to

strike out. The Rule which I have introduced is

more simple in its construction, and more easily
understood

;
and it covers the whole ground. It

requires that the motion should be made on the

same day, but that when notice is given, the vote

shall not be taken upon the same day, except by
unanimous consent. Now, I submit to the ma
jority of this Convention whether they are willing
to tie up their hands in regard to this matter.

We have been sent here to deliberate upon ques
tions of vital importance ;

and our constituents

expect us to reconsider our votes if, upon calm,

dispassionate judgment, we come to the conclu

sion that they are wrong. Now, what will be

gained by retaining the words &quot; of the majority&quot; ?

If any member wishes to make the motion to re

consider, he can vote with the majority, and upon
the next day he can vote for a reconsideration

so that practically, the requirement that the mo
tion shall be made by a member of the majority,

amounts to nothing. If a body has passed upon
an important subject, and the vote happens to

have been taken upon Saturday, or at some time

when it was not expected, the vote may be re

considered at the time. That has frequently been

done, as all of us know who have been members

of the House of Representatives. I take it for

granted that no member of the Convention has

come here with the intention of embarrassing the

body by moving a reconsideration unless he

thinks it necessary ;
and we ought to allow all

that is consistent, with a proper regard for the

rights of others.

The question being then taken on the amend
ment proposed by Mr. Hood, it was not agreed to.

Mr. GRAY, of Boston. I move to amend by
adding at the end of the 7th Kule the words
&quot; the names of members shall be called in alpha

betical order.&quot; This was a Rule of the Conven

tion of 1820, and I think it is desirable that it

should be adopted by this body.
The question being taken, the amendment was

agreed to.

Mr. GRAY. I also move, Mr. President, to

amend the llth Rule by inserting the words
&quot; to suspend any Rule,&quot; so that it will read as

follows :

&quot; He shall consider a motion to adjourn as

always in order
;
and that motion, and the mo

tions to lay on the &quot;table, to take up from the

table, to suspend any rule, and for the yeas and

nays, shall be decided without debate.&quot;

Much time has been spent in the House de

bating motions to suspend the rules, and I hope
the Convention will sec the propriety of the

amendment which I propose.
Mr. HALL, of Haverhill. I think that is a

very proper amendment. I intended to have in

serted that clause when the Report was drawn

up, and I hope it will be put in now.

The question being taken, the amendment was

agreed to.

Mr. HOOPER. I move to strike out of the

24th Rule, the words &quot; Nor shall any subject be

a second time reconsidered.&quot; As it stands, it

ties us up too closely.

Mr. THOMPSON, of Charlestown. I hope,
in addition to that, that the words &quot; of the ma-

joritv,&quot;
in the second line, will also be stricken

out, and that it will provide that a motion to re-
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consider may be made at any time, upon three

days notice.

Mr. HOOPER. That involves three distinct

propositions ;
and I prefer that the question

should be taken upon each of them separately.

I desire to have the amendment which I have

proposed considered upon its own merits. It

strikes me that we should have liberty to recon

sider a second time, especially where reports are

made, separate and detached from each other, so

that when one comes in, no one knows what the

others will be. It may then be necessary to have

a reconsideration in order to make one portion of

the constitution conform to another. We are not

a legislative body, whose acts can be reviewed by
another branch, and it is therefore necessary that

we should make our work as perfect as possible

before it goes out to the people, for their accep

tance or rejection. I hope we shall strike out

this clause, and then I will vote for engrafting

the latter part of the gentleman s proposition;

but I desire to have the question taken separately.

Mr. GRAY. I wish to say but a single word,

for it is an unfortunate thing that discussions

upon rules and orders are somewhat dilatory in

their character. I think there is a serious objec

tion to the proposition of the gentleman from

Salem, inasmuch as it is a one-sided proposition.

It is, that when you move to reject a motion you
cannot go back and change it, but when you

pass a motion you can. Now, if we adopt either,

I prefer the suggestion of the gentleman from

Charlestown, although it appears to me that that

goes too far.

Mr. HOOPER. I will remark that the propo
sition of the gentleman from Charlestown, added

to this, will make it equal on both sides, so that

the negative and the affirmative will have an

equal chance.

The question being then taken on the motion

of Mr. Hooper, it was not agreed to.

Mr. HOOD, of Lynn. I now move to amend
the 24th Rule by striking out the words &quot; of the

majority&quot; in the second line.

Mr. HUBBARD, of Boston. I hope that mo
tion will prevail. I believe it is the case in most

bodies where a Rule like this exists, that a mem
ber of the minority may at any time, through the

courtesy of members of the majority, obtain a

motion for reconsideration. It is also well known,
that oftentimes, members vote against their real

purpose, in order to secure the privilege of

making such a motion. There can be no doubt

but this is frequently done where the yeas and

nays are not called. Since the restriction to the

majority produces no practical effect, I hope the

motion will prevail to have it stricken out.

Mr. CADY, of Munson. I would suggest
that instead of striking out those words entirely,

the word &quot; Convention&quot; be substituted for the

word
&quot;majority.&quot; That will accomplish the

same object.

Mr. HOOD. I will accept that modification.

Mr. LORD, of Salem. The change which is

now proposed will introduce a new phraseology.
We have here,

&quot;

every member when about to

speak,&quot; &quot;no member shall speak more than

twice,&quot; &quot;no member in debate,&quot; &c., but the

expression &quot;member of the Convention&quot; is not

to be found. I do not see why this designation
should be applied in one case, and not elsewhere.

The question being then taken upon the

amendment as modified, it was not agreed to.

The question then recurred upon the adoption
of the Rules and Orders as amended.

Mr. HUBBARD. There has been a good deal

of discussion, and a variety of views have been

submitted to this body in regard to the provisions of

these Rules
;
and I will move, in accordance with

the course adopted in the Convention of 1820,

that the Rules be recommitted for further con

sideration.

The question being then taken, on a division,

there were ayes, 96
; noes, 131 : so the motion

was not agreed to.

Mr. WILSON, of Natick. I move, Mr. Presi

dent, to amend the 24th Rule by striking out the

words &quot; of the majority,&quot;
in the second line. I

am calling that any individual in the Conven

tion shall hare the right, when in his judgment
a proposition before the Convention can be put

in a better form, of moving a reconsideration. I

am willing to throw this open to all, without

confining it to the majority.

The motion was agreed to.

The question then recurring on the adoption of

the Rules and Orders as amended, they were

adopted, as follows :

RULES AND ORDERS.

Of the President.

1.

The President shall take the Chair every day
at the hour to which the Convention shall have

adjourned ; shall call the members to order ; and,

on the appearance of a quorum, shall cause the

Journal of the preceding day to be read, and

proceed to business.

2.

He shall preserve decorum and order; may
speak to points of order in preference to other

Members ;
and shall decide all questions of order,
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subject to an appeal to the Convention on motion

regularly seconded ;
and no other business shall

be in order till the question on the appeal shall

have been decided.

3.

He shall declare all votes ; but, if any mem
ber doubts a vote, the President shall order a

return of the number voting in the affirmative,

and in the negative, without any further debate

upon the question. When a vote is doubted,

the Members for or against the question, when
called by the President, shall rise and stand

uncovered till they are counted.

4.

He shall rise to put a question, or to address

the Convention, but may read sitting.

5.

In all cases the President may vote.

When the Convention shall determine to go
into Committee of the Whole, the President shall

appoint the member who shall take the Chair.

7.

On all questions and motions whatsoever, the

President shall take the sense of the Convention

by yeas and nays, provided one-fifth of the Mem
bers present shall so require. When the yeas
and nays are taken, no Member shall be allowed
to vote, who shall have entered the Convention
after the calling of the roll is finished. The
names of members shall be called in alphabetical
order.

8.

He shall propound all questions, in the order

in which they arc moved, unless the subsequent
motioi/be previous in its nature

; except that, in

naming sums and fixing times, the largest sum
and the longest time shall be put first.

After a motion is stated or read by the Presi

dent, it shall be deemed to be in possession of the

Convention, and shall be disposed of by vote of

the Convention
; but the mover may withdraw it

at any time before a decision or amendment,
except a motion to reconsider, which shall not
be withdrawn after the time has elapsed within
which it could be originally made.

10.

When a question is under debate the President
shall receive no motion, but to adjourn, to lay on

the table, for the previous question, to postpone
to a day certain, to commit, to amend, or to

postpone indefinitely; which several motions

shall have precedence in the order in which they
stand arranged.

11.

He shall consider a motion to adjourn as

always in order
;

and that motion, and the

motions to lay on the table, to take up from, the

table, to suspend any rule, and for the yeas and

nays, shall be decided without debate.

12.

He shall put the previous question in the fol

lowing form :
&quot; Shall the main question be now

put?&quot; and all debate upon the main question
shall be suspended until the previous question
shall be decided. After the adoption of the pre
vious question, the sense of the Convention shall

forthwith be taken upon amendments reported by
a committee, upon pending amendments, and
then upon the main question.

13.

On the previous question no Member shall speak
more than once without leave ; and all incidental

questions of order, arising after a motion is made
for the previous question, shall be decided with

out debate, excepting on appeal, and, on such

appeal, no Member shall be allowed to speak
more than once without leave of the House.

14.

When two or more Members happen to rise at

once, the President shall name the Member who
is first to speak.

All committees shall be apj/^nted and an

nounced by the President, unless otherwise spe

cially directed by the Convention.

16.

The President shall have the right to name any
Member to perform the duties of the Chair, but

such substitution shall not extend beyond an

adjournment.

17.

The President shall have the general direction

of the Hall of the Convention, and of the Gal

leries. No person excepting Members, Officers,

and attendants of the Convention, and such per
sons as may be invited by the Convention, or by
the President, shall be admitted within the bar

of the Convention. The Chairman of each Com-
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mittec of the Whole, during the sitting of such

Committee, shall have the like power of preserv

ing order in the Hall and in the Galleries.

Of Absence of President.

18.

In case the President shall be absent at the

hour to which the Convention was adjourned,

the Secretary shall call the Convention to order,

and shall preside until a President pro tempore

shall be elected, which shall be the first business

of the Convention.

Of Members.

19.

A seat shall be assigned to each Member in

such manner as the Convention shall determine,

which shall not be changed without leave of the

President.

20.

No Member in debate shall mention a Member

then present by his name, but may describe him

by the town he represents, the place he sits in,

or such other designations as may be intelligible

and respectful.

21.

Every Member when about to speak, shall rise

and respectfully address the President, shall con

fine himself to the question under debate, and

avoid personality, and shall sit down when he

has finished. No Member shall speak out of his

place without leave of the President.

No Member sp -*g shall be interrupted by
another, but byhisaig up to call to order.

23.

No Member shall speak more than twice on

one question, without first obtaining leave of the

Convention ;
nor more than once, until other

Members, who have not spoken, shall speak, if

they desire it.

Of Reconsideration.

24.

When a vote has passed, it shall be in order

for any Member to move for a reconsidera

tion thereof, on the same or the succeeding day,

and such motion shall be placed first in the

orders of the day for the day succeeding that on

which the motion is made : a motion to recon

sider being rejected shall not be renewed; nor

shall any subject be a second time reconsidered :

provided, however, that a motion to reconsider a

vote, upon any collateral matter, shall not re

move the main subject under consideration from

before the Convention, but shall be considered at

the time when it is made.

25.

No Member shall be obliged to be on more

than two committees at the same time, nor Chair

man of more than one.

26.

No Member shall be permitted to stand up, to

the interruption of another, while any Member is

speaking, or to pass unnecessarily between the

President of the Convention and the person

speaking ;
nor shall any Member be permitted to

stand in the alleys during the session of the

Convention.

27.

Every Member shall keep an account of his

own attendance and travel, and deliver the same

to the Committee appointed to make up the pay

roll, and, on his failure so to do, he shall be

omitted from the roll
;
and 110 Member shall re

ceive pay for any week day on which he has not

actually attended, except in case of sickness.

28.

Every Member who shall neglect to give his

attendance in the Convention for more than six

days after the session commences, shall, on mak

ing his appearance therein, be held to render the

reason of such neglect; and in case the reason

assigned shall be deemed by the Convention suf

ficient, such Member shall be entitled to receive

pay for his travel, and not otherwise ;
and no

Member shall be absent more than two days,

without leave of the Convention ; and a vote of

leave of absence shall be inoperative, unless the

Member obtaining it shall avail himself of it

within, five days.

When any Member shall be guilty of a breach

of either of the Rules and Orders of the Conven

tion, he may be required by the Convention, on

motion, to make satisfaction therefor, and shall

not be allowed to vote, or speak, except by way
of excuse, till he has done so.

30.

Every Member, who shall be in the Convention

when a question is put, shall give his vote, unless

the Convention, for special reasons, shall excuse
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him. Any member desiring to be so excused on

any question, shall make application to that effect

before a division, or before the calling of the yeas

and nays ;
and such application shall be accom

panied by a brief statement of reasons, and shall

be decided without debate.

31.

Every motion shall be reduced to -writing, if the

President shall so direct.

32.

Any member may call for the division of a

question when the sense will admit of it. A
motion to strike out and insert shall be deemed

indivisible
;
but a motion to strike out being lost,

shall neither preclude amendment, nor a motion

to strike out and insert.

33.

Motions and Reports may be committed, or re

committed, at the pleasure of the Convention.

34.

No motion or proposition of a subject different

from that under consideration, shall be admitted

under color of amendment.

35.

The unfinished business, in which the Conven
tion was engaged at the time of the last adjourn

ment, shall have the preference in the orders of

the day.

3(3.

No rule or order of the Convention shall be

dispensed with, altered, or repealed, unless two-

tliirds of the Members present shall consent

thereto.

37.

All questions, relating to the priority of busi

ness to be acted upon, shall be decided without

debate.

38.

Every question of order shall be noted by the

Secretary, with the decision thereon, and inscribed

at large on the Journal.

39.

It shall be the duty of each Member who moves
that any Committee be instructed to inquire into

the expediency of amending the existing Consti

tution, to point out the amendment, which he
deems expedient, in writing, to accompany his

motion, or to furnish a written statement thereof

to such Committee, if by them required.

Of Monitors.

40.

Two Monitors shall be appointed for each divi

sion, whose duty it shall be to see the due observ

ance of the Rules and Orders of the Convention,

and, on demand of the President, to return the

number of votes and Members in their respective
divisions.

41.

If any Member shall transgress any of the

Rules or Orders of the Convention, and persist

therein after being notified thereof by any Monitor,
it shall be the duty of such Monitor to give in

formation thereof to the Convention.

Of Petitions, Memorials, $c.

42.

All papers addressed to the Convention, except

petitions, memorials and remonstrances, shall be

presented by the President, or by a Member in

his place, and shall be read by the President,

Secretary, or such other person as the President

may request, and shall be taken up in the order

in which they were presented, unless where the

Convention shall otherwise direct.

43.

Every Member, presenting to the Convention a

petition, memorial, or remonstrance, shall endorse
his name thereon, with a brief statement of the

nature and object of the instrument, and the read

ing of the same from the Chair shall in all in

stances be dispensed with, unless specially ordered

by the Convention.

44.

All reports, petitions, memorials, remonstrances,
and papers of a like nature, shall be presented

during the first hour of each session, and at no
other time, except by special leave of the Con
vention.

45.

If any Member of the Convention shall so re

quest, any order, which shall be proposed for

adoption, shall be passed over for that day without

question ;
and the same shall be considered and

disposed of, on the succeeding day, in the same
manner as it would have been, on the day on
which it was offered, if no objection had been

made.
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Of Quorum.

46.

Not less than one hundred Members shall con

stitute a quorum for the transaction of busi

ness.

Of Committees, Reports, and Resolutions.

47.

No Committee shall sit during the sessions of

the Convention, without special leave.

48.

In all elections by ballot of the Convention, a

time shall be assigned for such election at least one

day previous thereto.

49.

In all elections of Committees of the Conven

tion, by ballot, the person having the highest

number of votes shall act as Chairman, and when

the Committee is nominated by the Chair, the

member first named shall be Chairman.

50.

All papers, relative to any business before the

Convention, shall be left with the Secretary, by

any Member, who may obtain leave of absence,

and may have any such papers in his posses

sion.

51.

The rules of proceeding in the Convention shall

be observed in a Committee of the Whole, so far

as they may be applicable, except the Rule limit

ing the times of speaking : but no Member shall

speak twice upon any question, until every Mem
ber, who shall not have spoken, shall speak if he

desires it. A motion to rise, report progress, and

ask leave to sit again, shall be always first in

order, and shall be decided without debate.

52.

Every order or resolution which proposes an al

teration in the Constitution, and all reports of

committees, appointed to consider the propriety

and expediency of making any alteration therein,

shall be considered in Committee of the Whole
before they are debated and finally acted upon in

Convention.

53.

Every resolution proposing any alteration in

the Constitution, shall be read on two several days
before it is finally acted upon and adopted by the

Convention.

Place of Meeting.

Mr. LOTHROP, of Boston. Mr. President,

when this Convention adjourns to-day to meet at

ten o clock on Monday morning, as they have al

ready voted to do, I move that it adjourn to meet

in the Music Hall, and that the Messenger of the

Convention be directed to make the necessary ar

rangements for our assembling there. I will

very briefly state the reasons why I make this

motion. I do not propose again to go over and

discuss the questions which have already been

settled by the Convention. It is settled that this

body will not adjourn for any length of time,

but will continue to meet, and will proceed

forthwith to business. It is settled, also, that

gentlemen will not agree to hold their sessions for

any time away from this hall the house of the

people. We have furthermore determined to ap

point a Committee of Conference, to make ar

rangements with the House of Representatives in

regard to alternate sessions. These questions

have been already settled by strong votes in this

body, and I do not propose by this motion to

open them again. But, Mr. President, I conceive

that the motion which I have made is absolutely

requisite to the carrying out of the determination

of this Convention. We have appointed a Com
mittee of Conference, to confer with the House

on the subject of holding alternate sessions in this

hall. How can we adjourn to meet in this place,

at any rate after three o clock this afternoon, with

out possibly coming into conflict with the House

of Representatives ? What right have we to as

sume that this hall will be open to us at 9, 10,

12, or any other hour on Monday r I know, Sir,

that there are members of the House now present

as members of this body ;
but they are not au

thorized to speak for the House. It seems to me
that we should be putting ourselves into a posi

tion somewhat antagonistic to the House, if we
should adjourn to meet in this hall at any hour

on Monday. We must go, for a brief period, at

least, to some other place, in order to enable our

committee to confer with the House, and give

them an opportunity to report to us
;
and it is

for that purpose only that I make the motion.

Mr. NAYSOX. I rise to a point of order. I

understand that this Convention have already vo

ted that when we adjourn it be to meet on Mon

day next, at ten o clock, in this hall.

The PRESIDENT. The motion, as agreed to,

was that when we adjourn it be to meet on Mon
day, at the hour of ten.

Mr. NAYSON. It was understood by me,
and by other gentlemen around me, that the place

of meeting was specified in the original mo
tion.
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The PRESIDENT. The inquiry was made as

to the place to which the Convention would stand

adjourned, and the answer of the Chair was, that

until the Convention took further order, it would

stand adjourned to this place.

Mr. NAYSON. If that is required, the mo
tion of the gentleman from Boston will be in

order ;
but we did not so understand it here.

The PRESIDENT. The Chair is confirmed

in his impression by the record of the Secretary,

made at the moment it was passed.

Mr. EARLE. I am very glad that motion has

been made, for I think it would be better for us

to adjourn to some other place for one day. The

order for meeting at ten o clock on Monday puts

us in a position I do not like to see. The regular

hour of meeting of the House of Representatives

is ten o clock. If we adjourn to that hour with

out fixing any other place of meeting, it is in ef

fect saying that we will take this hall, whether

the House choose to yield it to us or not. It is

in effect putting ourselves in a condition of an

tagonism, to some extent. It is true that mem
bers of the House assure us, so far as they can

give us any assurance, that the House will assent

to any such arrangement. But I think that we

ought to adjourn in such a way as not to have

the appearance of placing ourselves in opposition
to the House.

Another consideration seems to me important
in reference to this. Suppose that the Committee

of Conference should make some arrangement
which should be satisfactory to the House of

Representatives but not satisfactory to us, or, on
the other hand, satisfactory to us and not to them.

It seems to me that it would certainly be a great

convenience to have both bodies in session upon
that day, so that any arrangement which should

be made, could be made entirely satisfactory to

both bodies. Having already agreed to adjourn
to meet at the same hour with the House of Rep
resentatives, I think we ought to adjourn to an

other place, and that the motion ought to pre
vail.

Mr. WILSON, of Natick. From the com
mencement, I have only been anxious that the

Convention should continue together. Having
been gratified in that wish, I am perfectly willing
either to remain here or to go elsewhere. We
know that the House of Representatives will

meet in this hall on Monday next. They are to

assemble this afternoon. They may or may not

change their hour of meeting. If they should

change it, there would be no difficulty or conflict.

But if they should refuse to change it, they
would meet here on Monday next, at ten o clock,
the same hour to which we have agreed to ad

journ. Some of our friends in the Convention,
who are also members of the House, assure us

that the House will probably change their hour

of meeting. We do not know whether they will

or not. The proposition now is, that for one day
we meet elsewhere. The Music Hall is one of

the most beautiful halls ever erected in this coun

try. There is ample room to transact our busi

ness there, on Monday, and we can return on

Tuesday. I think, therefore, that we may as well

adjourn to meet in the Music Hall on Monday.
The negotiation with the House can then be made,
and we can return here on Tuesday ; or if we
find that we can proceed better there than here,

we can remain there.

Mr. UPTON, of Boston. I supposed that the

discussion had been finally closed
;
but some

gentlemen appear to fear a collision between this

body and the House of Representatives. I have

no fears whatever of that kind. Prominent mem
bers of this body, who are also prominent mem
bers of the House of Representatives, have stated

here after consultation with other members of the

House, that the arrangement would be perfectly

satisfactory to them for this body to adjourn to

meet in this place on Monday, at ten o clock. I

think, Sir, that to doubt that they will agree to

the arrangement, would itself be showing disre

spect to the House, considering what they have

done for this body. When prominent members
of the House tell us that it will be agreeable to

the House, I think that the discourtesy would
be rather in declining the offer. But whatever

doubt there may be as to the convenience of the

House can be remedied by another motion which
I will suggest, that in case the House should pre
fer to meet at ten o clock on Monday, our Mes

senger be instructed to provide a place suitable

for this Convention. That would cover the whole

ground, and would probaly enable us to continue

in this hall.

Mr. IIATI!AWAY. I am veryhappy that there

is 110 principle involved in this question. It is a

mere question of accommodation, how to accom
modate ourselves to the necessities of the House
of Representatives, and how they shall accommo
date themselves to ours. As it seems to be fash

ionable for gentlemen to say what their wishes

are, I will venture to obtrude mine. I wish that

the proposition of the gentlemen from Boston,

(Mr. Lothrop,) may be adopted. I wish gentle

men to take into consideration for one moment
our position here, and the position of the House

of Representatives. What are they ? The House

of Representatives, hold their sessions in this

hall. They were sent here by the people. They
have established a rule, and we are advertised of
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the fact, to facet here daily at 10 o clock in the

forenoon. That is a matter which is notorious.

Since we have been in session the House of Rep
resentatives have not heen in session. They have

had no opportunity whatever to change their

Rule. Knowing the existence of this Rule, we
have decided to meet at 10 o clock 011 Monday.
Should no further action be taken with reference

to that vote, where are we to meet ? Most assu

redly we meet here. Now, it is said by promi
nent members of the House that there will be no

difficulty about the arrangement. But suppose
the House of Representatives should not carry

out the views of these gentlemen. We should

certainly be in the wrong, because they have es

tablished their Rule, and we were aware of the

existence of the Rule when we adopted our reso

lution. It can do no harm to avoid the possibili

ty of a collision with the House of Representa
tives. Out of respect to ourselves, if we have

no respect to the House of Representatives of

this Commonwealth, we certainly ought not to

bring ourselves, into conflict with the servants of

the people. I hope, therefore, that, by the adop
tion of the motion of the gentleman from Bos

ton, we shall avoid the possibility of any con

flict.

Mr. HUBBARD, of Boston. I agree, fully,

with the views expressed by the gentleman from

Freetown (Mr. Hathaway). The House of Rep
resentatives have rightfully the possession of this

hall. Its possession is prior to ours. They have

done us the courtesy to yield that possession
for a given time. It seems to me that it is due

to them that we should treat them with all pos
sible respect in this matter

;
and that we should

not obtrude or claim the right to the hall on

Monday without their previous assent. But are

we not in the same situation so far as regards the

proprietors of the Music Hall ? What right have

we to claim to take possession of that building
without their previous assent that we shall do

so ? For one I should like to be informed

whether, ifwe should agree to this motion, it is cer

tain that we can have possession of that building.
Mr. WALKER, of North Brookfield. On the

first day of the session of this Convention, a com
mittee was appointed to procure a hall. The
resolution appointing that committee was handed
me by one of my colleagues with the request that

I should attend to it. I did not seek the mission

at all. The examination having been made, the

Committee were unanimously of the opinion that

although there were other very good halls, the

hall of the Lowell Institute was the best hall.

They reported accordingly, and, after a protracted
debate that Report was accepted by a majority of

77. The business of the Committee, I supposed,
was then ended. However, upon seeing the

course of the debate, and the difficulty upon the

next day of the session, I took the liberty, upon my
own responsibility, of going to the proprietors ofthe

Music Hall and asking them if we could have
that hall in case the Convention should agree to

occupy it. They said we might have it. I asked

upon what terms. They replied $40 a day.
Their usual price, I knew, was $100 ;

but they
were desirous of accommodating the Convention.

They agreed also to do all the fitting up. I

asked whether there were halls suitable for com
mittee rooms. They replied that there were.

There was one hall which would hold 1,500 per

sons, which the Convention could occupy during
its sessions

;
and there were sundry other rooms,

too numerous to mention, fitted up with hooks,

&c., and supplied with all the accommodations of

such a building. We might occupy it 011 Mon
day, if we pleased, or at any other time, for one day,
or one month, or for months. Excepting only
the 28th of May, when it was otherwise engaged,
it was entirely at the service of the Convention.

I obtained these facts supposing that they might
be useful to the Convention

;
and seeing the propri

etorjust now, I asked him again whether there was

any mistake, and whether the Convention could

go there on Monday. He said that there was no

mistake, and that the Convention might meet

there on Monday next at nine o clock, or at any
hour thereafter, and the hall would be prepared
for them. The Committee was not quite aware

of the distaste of the Convention for the hall of

the Lowell Institute. They supposed that might
answer the purpose. It is considered a very res

pectable hall for lectures, and some of our most

distinguished men have lectured there to large

audiences of ladies and gentlemen. But it seems

not to be sufficiently respectable for this Con
vention. I therefore anticipated that they might
want the Music Hall ; and I can assure gentle
men that there is no taint in the hall no un

popular subjects have ever been discussed there.

[Laughter.]
The motion was agreed to.

Messenger.

On motion by Mr. THOMPSON, of Charles-

town,
The Secretary was directed to notify Benjamin

Stevens, Esq., of his election as Messenger to the

Convention.

Printing the Constitution.

Mr. MORTON, of Fairhaven, submitted the

following order :
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Ordered, That the Secretary cause the Act call

ing the Convention for revising the Constitution,

to be printed and bound with the Rules and Or
ders of the Convention ;

also the Constitutions of

this State and of the United States ;
also the

names of the members of the Convention, with

their boarding places and residences, substan

tially in the manner in which the Rules and
Orders of the House of Representatives are print
ed and bound.

Mr. DURGIN suggested that the Committees

be also inserted.

Mr. MORTON accepted the amendment as a

modification of the Order.

Mr. HUBBARD. I believe, Sir, that the

Rules and Orders of the House of Representatives

contain what purports to be the Constitution of

the Commonwealth of Massachusetts. That is a

compilation. It is not the Constitution of 1780

and the amendments connected with it ; but the

amendments were engrafted in that Constitution

by a gentleman of some distinction in this city.

I should like to have the Constitution of 1780, as

it originally passed, with the amendments separate

ly. If gentlemen wish also to have the Constitu

tion thus compiled, making one piece of frame

work that might also be printed. I think it

desirable that we should have the Constitution

printed as I propose, in order that we may judge
for ourselves, rather than take it for granted that

the compilation has been correctly made. I move
to insert after the word &quot;

State&quot; the words &quot; as

adopted in 1780 with the subsequent amendments.&quot;

Mr. MORTOX, of Taunton. In support of

that motion I will state that in making a com

parison I have discovered what I think a very
material error. Other gentlemen have noticed

the same thing. It is in the chapter in relation

to the election of the Senate. The Constitution

as it reads in this compilation of the authentici

ty of which we have the highest possible evidence

closes with this proviso :

&quot; Provided, that in all cases at least one Sena

tor shall be assigned to each district, and 110 district

shall be entitled to choose more than six Senators.&quot;

The amendment provides that at least one Sen

ator shall be assigned to each district, and the

other clause I apprehend cannot be found in the

amendment adopted in 1840. I hope, therefore,

that the amendment will prevail.

Mr. IIUBBARD. I wish to modify my
amendment to make it more plain. I move to

insert the words &quot; as adopted in 1780, with the

several amendments since adopted, specifying the

dates when adopted, in the form printed in the

Revised Statutes.&quot;

The amendment was agreed to, and the order

as amended was adopted.

Mr. ASPINWALL moved that the Conven
tion proceed to the consideration of the order

moved by Mr. Brown, of Dracut, in relation to

the Constitution of the United States.

On motion, at half past one, the Convention

adjourned.

MONDAY, May 9, 1853.

The Convention met, according to adjournment,
in the Music Hall.

A letter from BENJAMIN STEVENS, Esq., ac

cepting the office of Messenger, was laid before

the Convention.

Place of Meeting.

Mr. BRIGGS. The Chairman of the Com
mittee appointed to confer with the House of

Representatives upon the subject of the occupa
tion of their Hall, (Mr. Bishop) is necessarily ab

sent in court this morning. He has drawn up
and handed to me a report, with the request that

I should present it to the Convention. The
Committee were unanimous in their decision.

It is but justice to the members of the House, to

say that their Committee stated it to be their de
sire to extend towards this body every courtesy
and accommodation consistent with their own
discharge of public duties.

The Report was read, the arrangement being
that the House of Representatives occupy their

Hall from 9 o clock, A. M., until 3 o clock, P. M.,
from and after which hour it should be at the

service of the Convention, until further orders.

Mr. BRIGGS. Perhaps I should have stated

that before the Committee separated, the Chair

man of the Committee upon the part of the

House notified us that the House had concurred

with the Report, and had voted to sustain the pro

position of the Committee.

On motion by Mr. THOMPSON, of Charles-

town,
The rules were suspended in order to proceed

to act upon the Report.
Mr. STETSON, of Braintree. For my own

part I am sorry that the plan of the Committee
has been sanctioned in the House. It appears to

me that this Convention should have the occupa
tion of the hall in the morning. It is well

known that this body cannot have a great deal of

business to do at present ;
not more than we

could despatch in an hour or two in the morning.
It appears to me that if the interests of the Com
monwealth had been looked after more closely^

the House would have taken the afternoon for

their sessions, in order to be able to work in the

evening, as is usually done at the close of the an

nual session of the legislature. I cannot, for one,
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willingly consent to an afternoon session by the

Convention, and I should be glad to sec the

Report laid upon the table, and an order adopted

to meet at this place until the legislature shall

have completed its work and departed from the

capital of the State.

Mr. GRAY. As one of the committee, it may
be incumbent upon me to give some reason for

the unanimity of the Report, with which my
friend seems somewhat surprised. I am not pre

pared to retract or to qualify any opinion I may
have heretofore expressed in relation to this subject.

I went upon the Committee, believing it to be the

settled purpose of the Convention that we should

meet in the hall of the House of Representatives,

and nowhere else. I suppose there is no better

rule than for every gentleman, while a subject is

unsettled, to maintain his own opinion, and when
he considers it settled, to acquiesce in the decision

of the majority, and do every thing to carry out

that decision in the best manner. With these

feelings, I was disposed to make the most con

venient arrangement with the House which could

be made. I suggested the expediency of the

meeting of the Convention from nine to eleven in

the morning, thinking that when the House had

once taken up the business of the day, it would

be more convenient for them to go on without

interruption for the rest of the day, and despatch

it. But the Committee on the part of the House
were unanimously of the opinion that that arrange
ment would not be convenient to the House, nor

conducive to the proper despatch of the public
business. And, after some consideration, we
came to the conclusion that the Convention

would better meet in the afternoon. I was the

more reconciled to the arrangement for one im

portant reason. It will be observed that the

Chair has now under consideration the appoint
ment of about a dozen committees, most of them
of twelve or thirteen members, and some of them

consisting of a larger number. So that about two

hundred members of the Convention will be occu

pied upon committees. It must be manifest that

the heaviest work will first be upon the part of the

committees. I think there is an advantage in the

meeting of the Convention, even if they seem to

have little or nothing to do, as was well shown by a

gentleman from Berkshire two or three days since.

The committees will have the most difficult part

of the work
;
and I suppose that most gentlemen

would prefer to attend the sessions of the com
mittees in the morning and of the Convention in

the afternoon, rather than to reverse that arrange
ment. The gentleman from Pittsfield has done

no more than justice to the Committee upon the

part of the House. They manifested every dis

position to extend the greatest courtesy to the

Convention. It will be observed that this ar

rangement is to last &quot; until further orders.&quot;

This was understood to mean until further orders

from either party. I submit, Sir, that the reasons

which I have given are conclusive in favor of sus

taining the arrangement made by the Committee.

Mr. KEYES, of Abiiigton. I propose before

I sit down to make a motion to lay this Report
on the table, and I shall do so thus early in order

that should the Convention agree to it we may
thereby save much time which otherwise will be

taken up in debate. I have about made up my
mind that the Convention have come to the con

clusion that this Report should not be adopted,

and that they have already been long enough in

this hall [Music Hall,] to become satisfied that a

better arrangement can be made than occupying
the hall of the House of Representatives.

I do not see, however, that the Committee

who made this Report could well have made

any other, considering the impressions with which

they went out. The Convention had determined

not to adjourn over, and had determined not to

remove to Marlborough Chapel, and thus, might
be considered as having determined to remain in

the State House. It seems to me that it would

be very absurd for this Convention, after having,

as many of us think, voted to continue its own

sessions, when it was believed by many, myself

among the number, that we might adjourn for a

fortnight without lengthening the session, and

then be as likely to adjourn, finally, by the

Fourth of July as we shall now be to take such

a course as will inevitably lengthen the session of

the legislature also. I learn that this hall has been

engaged for us to-day, for the sum of $iO, and

doubtless the price would be much less should

we engage it for a fortnight. Now, what will

be the expense of our holding our sessions in the

State House ? Not one mill less than $500 a day.

This body is not the place for me to allude to

party matters, in the least. If any one has any
doubt about that, now, perhaps he will learn better

before we close our labors. But all will recollect

that among the charges made against the adminis

trations of this Commonwealth of 1850 and 1851,

was the charge of long sessions of the legisla

ture, and thereby increased expenditure to the

Commonwealth. &quot;Whether this charge was just

or unjust, I will not say. But it was said that

the Whig party would not have occasion to repeat

anything of the sort hereafter. Now, if this

arrangement is entered into, which is proposed by
the Report of the Committee, it will give some

one an excuse, it seems to me, to charge the

lengthening of the session of the legislature upon
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this body, instead of upon that where it should

fall if there is anything in the charge, which I

do not much think myself. It has been said,

that if the legislature could have all the time to

themselves, their session would probably last

about ten days. If that is true, under the ar

rangement proposed here, it must last at least

twenty days, and perhaps longer. Now, we can

have in this hall accommodations enough for the

purposes of this Convention, especially for its

preliminary business when our committees are

out in the committee rooms of the State House,
which they can occupy. And if we should sit

in the morning, and our committees sit in the

afternoon, it would be no greater exertion for

them to go from their hotels and boarding houses

to the State House after dinner, than it would be

should we hold our sessions there in the after

noon. The same person discharges the duties of

Messenger to this body, and Sergeant- at-arms to

the House of Representatives, and we could not

then be charged with interfering with the opera
tions of the legislature, or wasting the public

money in any respect.

I think the legislature has been exceedingly
kind and courteous to this body. It adjourned

long enough to allow this Convention, had they
seen proper to do so, to come together, organize,

appoint its committee-:, make all other necessary

arrangements, and adjourn for a fortnight. We
did not sec fit to take advantage of that courtesy
upon their part. They come forward now, and
offer us every convenience, and the question is

whether this Convention shall take undue advan

tage of their courtesy. It strikes me that it would
do no good for us to do so, but will cost the State

at least $-500 a day, if my conclusions are correct,

and I think they are.

&quot;SVith this view of the matter, and in order that

the question may be determined before unneces

sary time is consumed in debate upon the adop
tion of the Report, I move that this Report lie

laid upon the table. Should that motion succeed,
I hope that this Convention will then pass some

resolution, showing its appreciation of the kind

ness and courtesy which the legislature has ex

tended towards us.

Mr. BRIGGS, of Pittsficld. Will the gentle
man withdraw his motion for a few moments ?

Mr. KEYES. I will do so with pleasure, to

accommodate the gentleman.
The motion to lay the Report on the table was

accordingly withdrawn.

Mr. BRIGGS. I do not know but what it

may be as well, as long as the chairman of the

Committee is absent, to postpone the action of the

Convention upon this subject, until he is present.

With regard to the main question I have no

feeling or wish. To be sure, I have an opinion

upon the score of propriety, all other things being

equal, as to where this Convention should hold

its deliberations upon the great subject committed
to them by the people of this Commonwealth. I

believe I can speak for our Committee, and

though I know but one gentleman upon the

Committee of the House, I would not hesitate to

say that no gentleman on either of those commit
tees was in any way influenced by political or

party motives in coming to the conclusion em
bodied in this Report. It was my opinion, as it

was also the opinion of the most, if not all the

others of our Committee, that upon the whole it

would be more agreeable to this Convention to

hold its sessions in the State House from nine to

eleven in the morning. But the Committee upon
the part of the House was of a different opinion.

Though it is not proper to state in this or any
other deliberative or parliamentary body, what
took place at the meeting of any committee, yet I

can well conceive why there was good reason to

lead the committee upon the part of the House to

that conclusion. They have now come to the

active part of their session. If this arrangement
is agreed to, and they meet at nine o clock in the

morning, they will have over five hours of unin

terrupted session. If they should, however, meet
in the afternoon, they would have to take their

chance of having a large number of their members

leaving between three and four o clock, and to

be without their services and votes, and al-^o take

their chances of having their labor of one day after

four o clock, and with a thin house, reviewed

upon motions to reconsider on the next. I am
therefore satisfied that the House would do more
from nine in the morning to three in the after

noon, than tf cy would if we were to take the

morning and leave the afternoon to them.

And again, it seems to me to be of less impor
tance to this Convention which portion of the

day they will occupy, because, as I think must
be apparent to every gentleman here, while t e

legislature is in session, which is expected to be

but a few days, there will be no important busi

ness before this Convention, requiring all of its

members to be present. When you, Mr. Presi

dent, shall have performed the laborious and

difficult duty of appointing the committees of

this body, comprising in the aggregate more than

200 members, they will want to go to work, and

the onlv use of this Convention, if I may be

allowed the expression, for ten days or a fort

night, will be to meet an hour or two each day
for what little business may come before us, per

haps to give instructions to our committees, or
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something of that kind. There will be nothing

of any serious import, which will make it incon

venient for us to meet in the afternoon. I say

this upon the authority of the past experience of

legislative bodies within my knowledge, always

excepting, perhaps, the legislature of our neigh

bor, the Green Mountain State, which is in the

habit of meeting together, getting through its busi

ness, and adjourning in about the time it gener

ally takes other legislative bodies to get fairly

at work. This body, however, is an exception

to the general rule. I am satisfied that this Con

vention, in consequence of the little time required

to transact the business that may come before

them for the next ten days, will experience no

inconvenience in meeting at their old place of

meeting. This, to be sure, is a beautiful and

graceful hall, and no doubt would be an agreeable

place to meet in. But I think my friend from

Abington, (Mr. Keyes,) is mistaken in regard to

the subject of expense. I do not see how our

meeting in the hall of the House of Representa-

tives, is to increase the expense to the Common
wealth one dollar, if I am right in my position,

that as much will be done under that arrange
ment as any other.

Now one word before I sit down upon a sub

ject which I am sorry to see has more than once

been alluded to, in this Convention the party
relations of the members who compose this or

any other body. I hope that we have come to

gether here for a higher and holier purpose than

to be influenced by party feelings. Parties do

exist, and it is well and proper that they should.

But we have been sent here to do that which if

we do it well, will stand when we shall have passed

away. A party Constitution would be unworthy
of any Convention, and I must have strong and
incontestible evidence to satisfy me that a Con
vention of the citizens of the Commonwealth of

Massachusetts, called together to amend and alter

the venerable Constitution, under which, by the

aid of Divine Providence, we have prospered for

more than two generations, have come together

for any such unworthy purpose. And that sen

timent, I believe will meet with a cordial response
in the heart of every member of this Convention.

I do not make these remarks to reprove any body ;

far from it. But I hope we shall proceed to the

faithful discharge of the high and important du
ties assigned to us by our constituents, placing

ourselves as far as possible for we are all more
or less subject to these influences above party

considerations, and endeavoring to complete a

work, upon which we can hereafter look with

pleasure ; and those who shall follow us, when

they shall look upon our names inscribed upon

the records of this Commonwealth, after we shall

have returned to dust, shall feel proud that their

fathers mingled their labors in the important work
of reviewing and remodeling their form of gov
ernment.

Mr. FRENCH, of Berkley, obtained the floor.

Mr. BRIGGS. I do not know, but what, as a

matter of courtesy at least, I should renew the

motion to lay upon the table, which was with

drawn by the gentleman from Abington, (Mr.

Keyes,) at my request.

Mr. KEYES. I do not wish to cut off neces

sary discussion. My object was merely to have

the Convention decide whether they would re

main here, until the legislature should close its

labors, which would be done upon a motion to

lay upon the table, as well as upon any other.

The PRESIDENT. The gentleman from Berk

ley, (Mr. French,) is entitled to the floor.

Mr. FRENCH. I hope no reference will be

made to party, at least, at this early period of our

session. I hope this Convention will accept the

Report of our Committee, for I think the State

House is the best place for us to meet, as it was

built for the very purpose for which we are con

vened, and for legislation. I hope there will be

no long debate upon this subject, but that we
shall agree to the Report of our Committee, proceed
to arrange our other committees and go to work.

Mr. WHITNEY, of Boylston. I hope the Re

port of the Committee will be agreed to. I think

sufficient arguments have been presented to jus

tify our pursuing the course therein recommended.

It may not be so convenient for some of us to

assemble there in the afternoon, but I for one,

believe we have no right to bring our own private

interests into this matter at all. If it shall be

found necessary for us to remain here every night
in order to attend to our duties, let us do so. I

hope the offer of the House of Representatives,

will be accepted.

Mr. DURGIN, of Wilmington. If by the mo
tion to lay upon the table, it is intended that we
shall hold our sessions for a fortnight in this

hall, I am opposed to any such movement. I

have no doubt but some very good speeches have

been made in the centre of this hall, but I have

listened, and in vain, with the intention, if possi

ble, of catching some of the arguments advanced.

The gentleman, from Pittsfield, (Mr. Briggs,) no

doubt, as ,he always does, made an excellent

speech, but I did not hear a word of it. Gentle

men, speaking as they ordinarily do, cannot be

heard by half of those present in this hall. Now
1 desire to hear

;
I wish to be instructed not only

how to vote, but what the subject is upon which

a vote is to be taken. Now place any gentleman
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inmy position here under the gallery, and call upon
him to vote, and the chances will be that he will

not know what subject he is called to vote upon,
more than the man in the moon. This is a beau

tiful hall, and may be admirably adapted to the

purpose for which it was erected. But for our

purposes, it is one of the worst that could be

found. There is such a reverberation here, that

I am almost drowned in the echo of my own
voice. There is such a confusion of sounds that

I can hardly hear myself think. [Laughter.]

Now, with regard to the question of expense.
This dollar and cent business, this parsimonious-

ness, I know nothing about. I do not wish to

throw away the money of the Commonwealth.
But I think my friend from Abington, (Mr.

Kcyes,) is mistaken when he says it will cost this

Commonwealth $500 a day for us to hold our ses

sions in the hall of the House of Representatives.

If it were true, and no doubt he thinks it is, it

would then be worthy of our consideration. But
there are gentlemen here who know the fact by
experience, that if the legislature should meet at

nine o clock in the morning, and sit till three in

the afternoon, they would accomplish more than

if they had the whole day to themselves. They
would then feel inclined to hasten their business

as much as possible. I do not believe it would
cost the State $.50 a day more for this Convention

to meet in the State House. It is the opinion of

many members of the legislature, that their busi

ness would not be delayed at all by such a course,

and one man is confident that the business of the

legislature would be facilitated. If so, then for

heaven s sake, let us adopt the Report of the Com
mittee.

I did not rise to make a speech, nor will I do

so, for I doubt much whether I should be heard.

Mr. KEYES. The gentleman from Wilming
ton, (Mr. Durgin,) has informed us that not one

word of what has been said in the centre of the

hall, has been heard under the gallery, where he

sits ; and yet he has replied to an argument which
I advanced. [Laughter.] Now, by what spiritual

communication did he find it out.

Mr. DURGIN. I sat in the centre of the hall

when you made your speech. I have heard little

or nothing since I got in my present scat.

Mr. KEYES. Well, there are plenty of seats

in the centre of the hall, where the gentleman can

hear, and be heard, and he can be conducted to

them, if he cannot find his way there himself.

[Laughter.]

Now, in regard to this question of extrava

gance and expense. I have been a member of

the legislature myself, and know how business is

done there, and am willing to trust my reputation

for common sense before this Convention, upon
the issue. In the early part of the session of that

body, the morning may be equally as good, per

haps better, than the afternoon
; but in the latter

part of the session the afternoon is best. In the

morning they are fresh, their tongues are loosen

ed, and they talk ; but in the afternoon they are

a little tired and sleepy, and will do a great deal

of business in order to get home again. I am
satisfied, therefore, that if we hold our sessions in

the State House, we will double the length of the

session of the legislature. The only advantage that

I have heard of to result from our going there, is

to enable gentlemen who are members of both

bodies to kill two birds with one stone, by giving
them an opportunity to serve in both the legisla

ture and the Convention. It has been the custom
of the legislature during the latter part of their ses

sion, to meet both morning and afternoon, and

proceed to pass the many bills before them, and
thus hasten through with their business. But if

we go up there, and use up a portion of the day
that they would otherwise use, my impression is,

that their session will be lengthened three times

longer than would otherwise be the case. If

there was any absolute necessity for us to pursue
this course, why then we should have to submit

to it. But I can see no necessity, no commen
surate advantage, in thus taking even the chance

of increasing the session and expense of the legis

lature. Would any man vote to come to this

hall, if it was offered to us for
$&amp;lt;300

a day ? And
yet that must inevitably be the expense resulting

from the course recommended in this Report, uii-

less 1 am much mistaken as to the habits of the

legislature.

Mr. THOMPSON, of Charlcstown. I regret

to hear remarks made here, reflecting upon the

legislative body now holding its session in the

State House. But I regret still more to hear any
allusion made in this body to party. I hope that

the members of this body have come here with

higher motives than to act merely in reference to

any party whatever.

As to the increase of expenditure by prolong

ing the session of the legislature, I apprehend we
have nothing to do with that. That body is in

dependent of this. We have certain duties to

perform, and the State House is the proper place

for that purpose. As I understand the matter,

we came here to-day merely because we had no

positive knowledge that we could make arrange
ments with the house of representatives. But

they have made every possible concession to us,

have met us in the most noble and conciliatory

manner, and tendered the use of their hall of

evenings to this Convention. For my own part,
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I was inclined to prefer the forenoon for our ses

sions. But upon a further consideration of the

matter, I am inclined to think that it will be an

advantage to hold the sessions of this body in the

afternoon. Our committees, yet to be appointed
and announced, if I calculate rightly, will absorb

over two hundred members of this body. Other

committees will probably be appointed. They
require time to deliberate upon the subjects to be

referred to them. Hence the members left to

meet in Convention must necessarily be few in

number, and their duties limited, until they have

the reports of the committees to act upon. For

the few days, therefore, that the legislature will

probably remain in session, we can meet in the

afternoon, while our committees will have the

forenoon in which to meet and mature the sub

jects before them. I believe there will be no

loss of money to the Commonwealth, but rather

a gain of credit and respect to this body, by hold

ing our sessions in the people s house, as proposed

by our Committee.

Mr. GARDNER, of Seekonk. It seems to me
that if we adopt this Report as it now stands, the

legislature and Convention must necessarily be

brought directly in conflict. If I understand it,

it contemplates the assembling of the Convention

in the State House, at precisely the same hour

when the legislature is to adjourn. I think,

therefore, it would be better to amend the Report
so as to fix the time of our meeting at fifteen

minutes or half-past tliree, instead of having it at

three o clock precisely.

And I will take this opportunity again to state,

although the subject is not now before this body,
that I think it would have been much better for

this Convention to have adjourned over for two
weeks. The remarks of the gentleman from Wil

mington, (Mr. Durgin,) in regard to the incon

venience of this hall, perhaps to be received with
some allowance, I think are substantially correct.

I am now nearly in the centre of this hall, and

yet it was with very great difficulty that I could

hear the remarks of the gentleman from Pittsfield,

(Mr. Briggs,) when he was speaking, lie spoke
loud enough, yet there seems to be such a rever

beration of sound as to cause some difficulty in

understanding what is said.

If we are to continue our sessions, which ques
tion I suppose is now settled, I am rather inclined

to favor the adoption of this Report. But I would

suggest that the time of our meeting be changed
to ten or fifteen minutes past three o clock, in

order that the members of the legislature may
have ample opportunity to make their egress from
the State House before the members of the Con
vention enter.

Mr. THOMPSON, of Charlestown. Does the

adoption of the Report fix the time for our meet-

ing?
The PRESIDENT. It does not : that can be

done when we come to adjourn.
The question recurred upon the adoption of the

Report.
Mr. KEYES, of Abington. I wish to renew

the motion to lay upon the table, but before I do

so I have one remark to make. One or two re

marks have been made by gentlemen upon the

propriety of referring to party. Now I accord

fully with the remarks of the gentleman from

Pittsfield, (Mr. Briggs,) and the gentleman from

Charlestown, (Mr. Thompson.) But I do not

know who it is who has said anything calling for

those remarks. I certainly have not. I stated

distinctly in advance, that I should be the last

person to govern my actions here by party con

siderations, and said that every gentleman would

find that to be the case before the Convention

closed.

I now renew the motion to lay tins Report

upon the table.

The question being taken upon laying the Re-

report on the table, upon a division, as follows

ayes, 56
; noes, 140 : the motion was not agreed

to.

The Report of the Committee was then adopted.

Vacancies in the Convention.

Mr. ALLEN, of Worcester, from the Commit

tee to whom was referred the order of the Con

vention of the 6th inst., respecting the choice of

a delegate from the town of Berlin in the place of

Hon. Henry Wilson, who declined, and also

another order of the same day concerning va

cancies from other towns of this Commonwealth,
submitted the following order :

Ordered, That the Secretary of the Convention

give notice to the town of Berlin that the Hon.

Henry Wilson, who was returned as a delegate
from that town, declines to act in that capacity.

Mr. ALLEN. This being a question of some

importance and interest, the Committee have

deemed it worthy of careful examination. They
have referred to the course which has been pur
sued in the House of Representatives in analogous
cases

;
for although the Committee have not gone

upon the supposition that this Convention would
be bound by the proceedings of the House, yet they
believed that some light could be obtained by a

reference to the reports of committees there. The

Constitution of this Commonwealth makes pro
vision for filling up vacancies in the Senate and the

House of Representatives, in cases where individual
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members are appointed to certain offices in the

Commonwealth ; and the course which has been

adopted by the House of Representatives to nil

these vacancies has been sustained by decisions of

the Supreme Court of the Commonwealth. We
find that wherever a vacancy exists in the House
of Representatives by reason of the transfer of a

member from one branch to the other, it has been

customary for the House to issue a precept and to

supply the place by a new election. We have

also looked at the proceedings of the Convention

which formed the Constitution in 1779-80, and

we find that vacancies occurred in that body by
reason of the absence of several of the delegates

who had been chosen in one instance caused by
the appointment of the delegate to an embassy
abroad, and in another instance by the death of a

member of the Convention
;
and in each of these

cases a precept was issued, and the towns were

requested to appoint delegates in place of those

whose seats had become vacant. We find also

that that Convention, at an early period, passed a

general order requesting such towns as were

not represented to hold meetings and elect dele

gates to the Convention ; and from time to time

during the existence of the Convention, which

extended over a considerable period, commencing
in September, 1779, and ending in June, 1780,

members were chosen at new elections in the

several towns, and they were received by the

Convention, and permitted to take seats and par

ticipate in the deliberations of the body. We
have thus the authority of the Convention which
framed the Constitution, for the admission of

members chosen at a time subsequent to the time

of the meeting of the Convention. And it will be

remembered that although the Convention of

1779-80 was held in revolutionary times, yet a

government was existing in the Commonwealth,
and had existed for some time after the overthrow

of the British authority a government convened

for the exigencies of the occasion a government
which passed ordinances and enacted laws, which

constituted judges and appointed the other officers

necessary for carrying on its affairs and enforcing
its authority.

With these precedents before them, the Com
mittee have no difficulty in coming to the conclu

sion that the town of Berlin, having elected a

delegate to this Convention, and having lost the

services of that delegate through no fault of its

own, is entitled to choose another delegate at a

new election to supply the vacancy ; and inas

much as this Convention have received official

notice of the fact that the delegate who was

chosen by the town of Berlin declines to serve in

that capacity, it is deemed proper that a notice

should be issued to the town of Berlin, informing
them of that fact, in order that they may proceed
to the election of another delegate if they see fit.

The Committee do not recommend that a precept
be issued to the town, authorizing or requiring a

new election, for a majority of the Committee

are of the opinion that this Convention, not being
a legislative body, has no authority to confer any

power on a town to send delegates to the body ;

but we may notify a town that there is a vacancy,

and that notification is an assurance to the town

that if they see fit to elect another member to this

body he will be received by us and admitted to a

scat. If there were any constitutional difficulties

in the minds of any of the Committee, they have

been obviated by the adoption of this plan.

Other matters of the same general description

were referred to the Committee by another order

of the same day, submitted by the gentleman from

Newburyport ; but the Committee have not yet
had an opportunity to come to a conclusion with

regard to them, in consequence of the fact that

one gentleman who was appointed on that Com
mittee has been absent, and will not be able to

resume his labors as a member of the Committee,

which has somewhat delayed our proceedings.

We shall at the proper time, ask the Convention,

that another gentleman may be substituted in the

room of the one who is thus necessarily absent ;

and we hope to be able, at an early day, to report

to the Convention, upon all the subjects referred

to us.

Mr. MORTON of Tauiiton. It is with very

great reluctance, Mr. President, that I rise to

present my views upon this subject. Some of

the reasons of that reluctance, to which, perhaps, I

ought not to refer, are personal. My voice, which

at best is anything but music, has become very

hoarse from some cause or other perhaps from the

cold air in this hall and I fear it will be difficult for

me to speak so as to be understood. But inasmuch

as I have come to a conclusion in relation to this

j

subject, which will probably differ from the view
1 of the majority of the Convention, I feel called

i upon, in justification of the vote which I shall

give, to submit my reasons for that vote, to this

body. And in the first place, Mr. President,

allow me to say that I regret the manner in which

a subject which I deem very important, has been

brought before this Convention. I am sorry, Sir,

that the Report of the Committee, refuses to open

the main question which we are to discuss and

decide. It will be said, that as this is a mere no

tice to the town of Berlin

Mr. GARDNER, of Seekonk. If the gentle

man from Tauiiton, will allow me to interrupt

him a moment, I desire to suggest that he address
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the body from the platform. It is impossible to

hear him in this part of the house.

Mr. MORTON. Oh, no ! I do not wish to

go up there. I am high enough now. [Laugh

ter.]

A MEMBER. I hope the honorable gentle

man will deliver his speech twice then first to

one side of the house, and then to the other.

[Laughter.]
Mr. MORTON. There is such an echo or

reverberation in this hall, that my poor remarks

will be repeated enough without my delivering

them twice. [Laughter.]
Mr. DURGIN, of Wilmington, (in his seat.)

I wish somebody would tell us what they are

laughing at over there, so that we could laugh too.

[Mr. M. then took a position in front of the

platform, with his face towards the members and

his back towards the reporters, and continued his

remarks nearly as follows :
]

I was about to say, Mr. President, that I re

gretted the circumstances which attended the

bringing of this subject before the Convention.

It had been announced that the town of Berlin

had nominated its candidate, and it was informally
circulated who that candidate was ;

and that gen
tleman is so much respected, and is entitled to so

much respect, that I fear it will be exceedingly
difficult for us to approach this subject and inves

tigate it upon its legal basis without being influ

enced by considerations of this sort. But, Sir,

we ought to approach every subject, without any
regard to the party or the person who may be

effected by it
;
and I am sorry that this proposition

makes it necessary for me to submit my views in

relation to this matter.

I understand that the whole proposition is, to

give notice or information to the town of Berlin,

that there is a vacancy from that town. Now
what are the facts ? It has been officially com
municated to this Convention, through its Presi

dent, that the person who was elected declines to

accept the office. But, Sir, that gentleman in

formed this Convention that he had attended a

meeting of the inhabitants of Berlin, and had

announced to them his declination, and that they
had voted to accept it. It is now proposed that

we shall notify them that he has declined to serve.

We are simply to give them notice of a fact which

has already been communicated to them, and

upon which they have acted. It seems to me
Sir, that it would be idle, and beneath the dignity
of this Convention to do such a thing as that ; and

unless it is intended by this act to convey an in

timation, or to influence the action of the inhabi

tants of that town, it will be entirely and utterly

unmeaning.

But I propose, Mr. President, to make a few

remarks upon what seems to me to be the real

and the important question in relation to this

matter. And as I said before, I approach the

subject with a good deal of reluctance, because I

entertain for the individual who may possibly be

effected by it, the highest respect ; but having
formed my opinion, after due deliberation and

examination, I feel bound to announce it, and to

submit my reasons for it to this body. I was

very sorry that the honorable Chairman of the

Committee, (Mr. Allen,) in submitting his re

marks, had not been a little more precise ;
for it

is not to be supposed that a gentleman so learned,

and with so judicial a mind as that gentleman

possesses, would have undertaken to assume any

authority, or to be governed merely by precedent.

Perhaps both he and I have been taught to pay
as much regard to precedents as they deserve. I

believe precedents should never go further than

to give a construction where there is authority ;

but my objection here is, a want of authority.

We are a delegated body ; if we have any author

ity, it has been delegated to us. We are the

agents, or the attorneys of the people of this

Commonwealth ; and if we have any power at

all, it comes from them and is contained in the

power of attorney which authorizes us to come
here. If we have the power or authority to act

in this matter, let any gentleman put his finger

upon the passage in the Act and point it out.

And if the authority cannot be found there, where

do we get it ? In acting upon this subject, we
should be assuming power which has not been

delegated to us. It would be a downright usurpa

tion, and it would be more than a usurpation of

power by a legislative body, because there is

nobody behind us to make it right. There^is no

way of correcting the evil. If gentlemen assume

the power to act in this matter if the Convention

is to send out precepts for new elections, and to

admit individuals who may be chosen in this

manner, they may assume power to send for the

Common Council of the city of Boston, and bring
them in here to act with us, and to participate in

our deliberations, and nobody can counteract it

nobody can set it aside. The same principle is

involved in either case.

We are a Committee appointed by the people
to deliberate upon a certain subject, and report to

the people of the Commonwealth ;
and whether

we sit legally or illegally, whether we are here by
right or by usurpation, if the people choose to

adopt what we submit to them, it then becomes

authority not because it comes from a legally
constituted body, but because the people choose

to adopt it. No man will assert for a moment, I
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presume, that we have no limitation to our power
but our will. Nobody can entertain such an I

will not say anti-republican, but atrocious doc

trine as that. It would even be repudiated by
the Emperor of France or of Russia ;

for the

Frenchman would be too cautious to avow such

a doctrine, and I trust that the Czar also, although

he might act upon it, would never dare to avow

it openly. I hope therefore that this Convention

will not assume any authority. If we have power
to act in this case, it is contained in the Act by
which we are convened, and now I ask gentlemen
to point out the power in that Act. I can find no

such power there, but on the contrary I can find

a strong indication that no such power was in

tended to be given. All that has been brought
to show the existence of such power, has been

drawn from precedent and the practice of other

bodies.

But, Sir, how are the precedents ? I entirely

deny the application of every single one of them.

In the first place, allusion is made to the practice

of the House of Representatives. Every body
knows, Mr. President, that the House has gen
eral powers, and they pass all sorts of laws

;

and therefore they act freely in their legislative

capacity, unless there is a restriction upon them.

We know that they have power to impose fines

upon such towns as neglect to choose members,
and they issue precepts for elections. This is in

cidental to the general broad sweep of power which

is conferred upon them
;
but we are in a different

situation. We are one single body, convened for

one single object. It is a great, a broad and an

important object, but still we have no other
;

and we have no authority to attend to any
other.

Then again, the first Convention was instanced

as a precedent. But if the first Convention was

against us, the last Convention was in our favor

in this respect. I deny, however, that the prece

dent of the first Convention has the least applica

tion. At that time they were in a revolution

they had no government but by acquiescence,
and the circumstances of the case might justify

it ; and although it is contrary to the general doc

trine, that an assembly should get power by impli

cation, yet under the circumstances it might be

derived from acquiescence. But what did that

Convention do ? Did they pass a law to direct

the inhabitants to call meetings and elect dele

gates ? No, Sir
; they did no such thing. Did

they assume any power on the subject ? Not at

all. Then what did they do ? They merely

passed a resolve requesting the selectmen of the

several towns to call town meetings, to choose

delegates to meet in the Convention. The great

object was to have a Constitution. The authori

ty given to the Convention was that the delegates

from the several towns in the Commonwealth
should proceed to consider the subject of a Con

stitution, and form one. &quot;The several towns&quot;

that is, all the towns. But when the delegates

came together, it was a question whether they
could proceed, because several towns were not

represented ;
and to obviate this difficulty, they

sent precepts to all the vacant towns in the Com
monwealth, in order to make up their body, so

that they might proceed to draft a Constitution.

I do not intend to go elaborately into the subject,

and will not enlarge upon this point.

I ask now, Mr. President, from what source do

we derive any power to act upon this subject ?

What is there granted to us from which we can

infer, or from which we have a right to conclude,

that any authority like this is delegated to us ?

The case of the last Convention is almost precisely

parallel to this ; the Act under which we are con

vened is almost verbatim with that under which

the Convention of 1820, assembled, and the num
ber of vacancies is almost exactly the same. One

gentleman has stated that there are eighteen

towns unrepresented ;
there were either seven

teen or eighteen towns unrepresented in the last

Convention. That Convention did not assume

authority to fill these vacancies, but they went on

immediately with the transaction of their business.

That Convention was authorized to proceed, not

when all the towns in the Commonwealth were

represented, but when one hundred members,
chosen according to law, should be present ;

and

the latter Convention was probably composed of

men as able, as learned and as patriotic, as the

former. I believe, therefore, so far as precedents

are applicable, that they are entirely against the

issuing of such an order.

But, Mr. President, what is there in this in

strument, from which we can infer this grant of

power? I believe, Sir, no legislative principle

is better established, or more truly democratic

and republican in its character, (and I beg to

be understood as using these terms in a general
and not in a party sense,) than that all grants

of power shall be strictlv construed. It is one

of the fundamental principles of legislation never

to assume power beyond what is strictly con

ferred; and that being the case, I would ask

the gentleman and this Committee, from what

source they draw this power to issue a precept.

I have not been able to find any part of the Act of

1852, which confers such power. It would take

up too much of the time of the Convention to

examine the Act in detail ; if, however, the Com
mittee will point out the precise clause to which



76 VACANCIES IN THE CONVENTION. [5th day.

Monday,] BUTLEH. [May 9th.

they refer, and upon which their report is found

ed, I will submit my views on the subject.

In the first place, Sir, we are chosen and as

sembled here for the special purpose of revising

the Constitution. That is our legitimate business.

We arc also, I admit, clothed with all the inci

dental power necessary to the carrying out of this

primary object. Now, what is this incidental

power ? What is the origin and extent of it ?

When you have an express grant of power, you
have also by implication a grant of everything
else necessary to carry that power into effect;

and that is all that can be implied from such a

grant. What then is necessary to carry into

effect the Act calling the Convention ? Is it

necessary to require that every town shall be

represented in the Convention ? The very Act
itself provides that when one hundred members
shall be present, the Convention shall proceed to or

ganize. Such an inference then is wholly absurd.

Only one hundred members are necessary to carry
out the intention of the Act. Then under what
clause will you place this power of issuing pre

cepts ? It may possibly be said that it is derived

from the authority given to the Convention to

judge of the election and eligibility of its own
members. This is a power which I apprehend
would have belonged to this body to the same
extent if it had not been expressly conferred. It

is the power of every delegated body to determine

who shall be entitled to sit with them
; every

committee possesses tins power. The first thing
to be done, is to see that those only who are

delegated to act with them, shall have the privi

lege of doing so. But, Mr. President, this cer

tainly can confer no appointing power. It is not

a power given to add to the committee, but to

say merely that those who arc not appointed shall

not act with them, and that those who are ap

pointed may act with them. The power of deter

miningwho is a member of this body is not a power
to create or ratify the creation of other members, but

only to determine who are members of the body
elected in pursuance of the Act which authorized

their election, and this Act derives its force direct

ly from the people. The legislature only pro

posed the Act, and the people of the Common
wealth having sanctioned it by their votes, it

became law. The legislature, therefore, were in

precisely the same situation in regard to this Act
that we are in reference to the Constitution we

propose to amend. The legislature had the right
of proposing the Act calling a Convention, and of

submitting it to the people ;
but its whole force is

derived from acceptance of the Act by the people
of the Commonwealth themselves. How then
can the Act, deriving its validity from an ex

pression of the will of the people in accepting it,

confer any authority for the creation of members
of this Convention other than those chosen in

pursuance of that Act ?

Mr. President, in addressing the Convention

upon this subject, I suppose that I am addressing
a body whose opinions and predelictions are per

haps averse to the views I entertain. Sir, I have

no desire other than to have the matter correctly

decided. I have set forth briefly the grounds

upon which I base my conclusion, that the Act I

hold in my hand does not confer upon this Con

vention the authority to send out precepts or

notices for the election of persons in towns not

now represented; but if the decision should be

against me, I shall acquiesce as cheerfully as any
member of the Convention, in the will of the

majority.
Mr. BUTLER, of Lowell. Perhaps it would

be better if I should wait until others of more

experience in legislative bodies have said what

they have to say upon this question, before I pre

sent my views. I only propose, now, to give to the

Convention the results of some little examination

I have given to this subject, in order that I may
perform my duty as a member of the Committee.

When I have done that, I think I shall have done

all that can be expected.

This question is one of very grave importance.

It is a question whether, by our acts here, we
shall or not disfranchise at least eighteen towns

of this Commonwealth, which, through inadver

tency, or through the inability of their voters to

agree upon candidates, or, as in the case of Ber

lin, by the resignation of the delegate chosen, are

left without a representation in this body. I ap

prehend there will be no question of more im

portance touching the organization of this Con

vention.

In the case of the town of Berlin, no fault can

be found with that town. It has once elected a

delegate competent to sit in this body. It has

performed its duty in that particular, and now the

question comes to us &quot; Shall Berlin be disfran

chised r&quot; Every one agrees, that if, by fair con

struction or implication we can give to Berlin her

representative, every member of this Convention

will be quite ready to do so. The ground taken

by the very respectable gentleman from Taunton,

(Mr. Morton,) is that we have not even the power
to notify Berlin that her representative has re

signed his seat upon this floor. The Iteport of the

Committee is that we notify the town of Berlin of

the resignation ; and of course it is with the un

derstanding that she may elect.

Now let us see if precedents will give us any

light upon this subject. If you will examine,
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you will find that as early as 1781, 82, 83 and

84, after the adoption of the first Constitution,

which gives the House of Representatives just the

same, no greater, no other, and no different

powers, than the Act under which we came to

gether, by the ratification of the people, gives to us ;

they undertook to issue precepts whenever to

them it seemed good. Almost the precise words

which are used in the Constitution which gives to

the House of Representatives the power to control

its own members, and to fill vacancies, are used

in this Act under which we are assembled. There

is a little difference, but it is in our favor, and

of course against the House of Representatives.

In the 6th chap. art. 2d, the House of Representa
tives have express power given them to fill vacan

cies occasioned by appointments to the following

offices, to wit: judge of the supreme judicial

court, secretary, attorney-general, solicitor-general,

treasurer, or receiver-general, judge of probate,

commissioner-general, president of Harvard Col

lege, sheriff, clerk of the House of Representatives,

register of probate, register of deeds, clerk of the

inferior court of common pleas, clerk of the

supreme judicial court, &c. And as it gives no

other power to fill vacancies, it would seem by
strong implication to take away the power of fill

ing vacancies arising from other causes. In 1781

and 1782 and contemporaneous construction is

always valuable -the House of Representatives
issued precepts to towns where men were chosen

whom they did not think competent to serve, to

wit : the town of Decrfield elected a man who
was found to hold correspondence with the enemy,
and the House proceeded to turn him out, and is

sued a precept to that town to elect somebody
more fit to be a member of a republican body.
Soon after, another town elected a man who was
not quite true to the republican standard, and he

was served in the same way. So it went on from

year to year. The House of Representatives,
sometimes as often as three or four times in one

year, elected members to fill vacancies that were
occasioned by elections to the Council or the Sen

ate, or by appointments of various kinds.

In 1828, the House directed their Committee
on Elections to ask the opinion of the Supreme
Court, upon the question, whether they had by
implication farther power to fill vacancies, than
that given to them in the 6th section. I have that

opinion here, and in order that there may be no

mistake, and that the Convention may see that the

power delegated to iis to fill vacancies is as great,
if not greater than that delegated to the House of

Representatives. I will read the opinion as it

was then given by the Supreme Court. In regard
to vacancies they say :

&quot; In regard to the other question, whether any
vacancy can be filled in the House of Represen
tatives, except such as are enumerated in the

second article of the sixth chapter of the Consti

tution, we answer that what we understand to

have been the practice, (viz., to fill vacancies made
by an election of a member of the House of Rep
resentatives to the State Senate, or Council,) may
be well supported by the principle of the Consti

tution, and by the analogy of certain cases pro
vided for by that instrument.&quot;

Thereupon the Committee reported :

&quot;

First, that the vacancies can be filled in the

House of Representatives, except (and other than)
such as are enumerated in the second section of

the sixth chapter of the Constitution.&quot;

We then have as the decision of the Supreme
Court, that the House of Representatives have

the power to issue precepts. Now the gentleman
from Taunton, (Mr. Morton,) said that this power
was given to them because they can make whole

some laws. With great deference, I must take

issue with him there. Will the gentleman, from

his experience, tell me what laws the House
of Representatives can make, whether wholesome
or unwholesome, without the consent of the Sen

ate and of the Executive ? All the power that

they have, unless I am very much mistaken, is

given to them in these words :

&quot; The House of Representatives shall be judge
of the returns, elections, and qualifications of its

own members, as pointed out in the Constitution ;

shall choose their own Speaker ; appoint their

own officers ; and settle the rules and orders of

proceeding in their own House.&quot;

The power we have is found in these words :

&quot; They shall be the judges of the returns and
the elections of their own members, and may
adjourn from time to time, and one hundred of

the persons elected shall constitute a quorum for

the transaction of business
; and they shall pro

ceed as soon as may be to organize themselves
in Convention, by choosing a President and
such other officers as they may deem expedient.&quot;

Arc not the words most precise ? And yet the

Supreme Court who gave the decision that I have

alluded to authorizing the issue of precepts, was

composed of the following very respectable gen
tlemen : Isaac Parker, Samuel Putnam, S. S.

Wilde, and Marcus Morton. [Laughter.]

Now, Sir, so far as I have spoken, have I not

been fortified with authority ? I have been called

upon to point out the law which grants to us the

power to fill vacancies ;
and I pray the learned

and able judge of the Supreme Court, who gave
and signed this opinion, to point out the differ-
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ence between that decision of the Supreme Court,

and the opinion which I have given upon this

occasion. That decision, upon which was based

the Report of the Committee, declaring that va

cancies can be filled by the House of Represen

tatives, other than those enumerated in the 6th

chapter and 2d article, settled the question in

this Commonwealth
;
and it is now an every

day s practice for the Speaker of the House to

issue his precept for such purposes.
In the journal of the Convention of 1779 and

1780, page 51st, you will find this decision :

&quot;A motion was then made and seconded,
that a letter be wrote to the Selectmen of the

town of Braintree, requesting them to convene
the inhabitants, in order to the choice of one or

more persons to represent them in this Conven
tion, in the room of the Honorable JOHN ADAMS,
Esq., who has sailed for Europe ; whereupon,

&quot;

Voted, That the Secretary be directed to write

to the Selectmen of Braintree accordingly.&quot;

The following was written by the Secretary :

&quot; BOSTON, 6th January, 1780.

&quot;Gentlemen : The Hon. Mr. Adams, your dele

gate in the Convention for framing a new Consti

tution of government for this State, having sailed

for Europe on an important appointment from

Congress, and his seat being thereby vacated, I

am directed by their vote of yesterday, to request
of you, gentlemen, to convene the inhabitants of

your place as soon as may be, in order to their

electing and deputing one or more persons (as

they shall see fit, within the prescribed limitation

of numbers) to represent them in the State Con
vention.

I am gentlemen,
Your very humble servant,

S. BARRETT, Secretary.
To the Selectmen of Braintree.&quot;

Here is almost the precise form which one

would suppose would have been used. It is not

an order, nor is it a demand ;
but it is a request,

with an intimation, that when the delegate is

elected he can take his place upon the floor.

Now, will you allow me to ask what is there

against this mode of procedure ? In the Conven

tion of 1820, a question was raised upon the elec

tion of the delegates from the town of Plymouth ;

whether or not their election was legal, as the

inhabitants of that town did not hold their meet

ing upon the day provided by law; and the

gentleman will find by referring to the debates

upon that question, that one of the most able and

learned gentlemen of that Convention gave it as

his opinion that that Convention had authority to

issue precepts. This is more than we now pro

pose to do. We propose to issue a notice to the

town of Berlin and yet we take too much power

into our own hands, says the gentleman from

Taunton. We now propose, acting tenderly and

carefully, to notify the town of Berlin, to give

her an opportunity to choose a delegate to repre

sent her in this Convention. Now, what objec

tion do we find raised against that ? It is said

that it is an assumption of power which is not

delegated to us. Perhaps, Mr. President, I mis

apprehend ;
but I differ with the gentleman from

Taunton as to what the powers, the duties, and the

rights of the Convention are. In the first place,

it is contended that the Convention of 1779-80,

was convened in revolutionary times, and there

fore that the action of that Convention furnishes

no precedent to us. Are we not now engaged
in a revolution a peaceful revolution by the

ballot-box, and not by the sword and the bayonet ?

Sir, these are revolutionary times, so far as the

government is concerned. We are assembled to

revolutionize, so far as it may be judged expe

dient, the organic structure of our present Con
stitution.

We are told that we assume the power and

that we are merely the agents and the attorneys of

the people. Sir, we are the delegates of the peo

ple, chosen to act in their stead. We have the

same power and the same right, within the scope
of the business assigned to us, that they would

have were they all convened in this Hall. In

my judgment we have every incidental power

necessary to enable us to do the business of the

people. If the people were all assembled here in

their primary capacity, they would surely have

the power to notify unrepresented towns that they

might participate in the business of the Conven

tion, and, by implication, we have just the same

powers, duties and necessities, no more and no

less, conferred upon us, that the people would
have were they here in their primary capacity.

We are not acting as a court of referees. The

power with which we are vested comes not from

the legislative government ;
but the people,

through the agency of the ballot-box, have given it

to us. We are not men who have no interest in

the matter, but have all the powers of the people
whom we represent. If they chose, being asem-

bled in their primary capacity, to add to their

number by admitting a portion of the people at

first not assembled with them, could they not

do it ? And if they now see fit to send men to

act with us, have they not the power to do it. I

look upon this whole proceeding of calling a

convention as a mode of revolution by which we

may peaceably accomplish that which in other

countries is attained by the sword, and by force.

Here, through the medium of the ballot-box, the

people take to themselves the supreme control of
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the whole machinery of the government, and they
determine who shall come here and act for them.

By the Act under which we are called the Con

stitution is to be altered or amended by the dele

gates of the people ;
not of one-half or of two-

thirds not of all excepting the town of Berlin

but the delegates of the whole people are to as

semble to revise the Constitution ;
and that im

plies that the whole of the people are to be repre

sented. Therefore, Sir, upon the precise language
of this Act, upon its analogy with that in relation

to the House of Representatives, and with no

analogy against us for in the Convention of

1820, the decision was not based upon the ground
that the Convention had not the power to issue

precepts or to send a notice, but simply that they
did not choose to use it. Upon all the precedents

then, upon cotemporaneous construction of the

Constitution, and upon the decision of the Su

preme Court, I find no difficulty whatever in en

tertaining the opinion that we have full power to

issue notices to such towns as are not represented

in this Convention. I trust that the gentleman
from Taunton will allow me to say that I have

spoken of this matter wholly irrespective of per

sonal feelings with relation to the delegate proba

bly to be elected by the town of Berlin. As to

what has been done by the town of Berlin, I

know not, and, with very great respect, I care

much less. It is a matter entirely independent
of this question. The question stands upon prin

ciple it is whether we are to have Berlin rep
resented upon this floor or not, without regard to

the popularity or to the unpopularity of her dele

gate. It is with great deference that I say that I

think the gentleman from Taunton is wrong in

bringing in such a topic in this debate. I trust

that I shall hear 110 more allusion made to the

gentleman nominated for the town of Berlin.

When he gets here the delegate from Taunton

and the delegate from Berlin will be able to take

very excellent care of each other.

Mr. MORTON, of Taunton. I have been so

distinctly alluded to by the gentleman from

Lowell, (Mr. Butler,) that it may, perhaps, be

proper for me to make one word of explana
tion. In the first place, the gentleman has

brought forward a decision of the Supreme Court

of that I had some little knowledge before he

brought it forward and has undertaken to found

his argument upon it. If he was right in his

statement of that decision, his argument is entitled

to weight ;
but if he was \vrong, the Convention

will at once see what weight is to be attached

to it.

Now, what was the case submitted to the

court r It was not tV.c question, in v/
1

at ca-&amp;lt;r&amp;gt; fc

House of Representatives might fill vacancies or

issue precepts ; but the question wras confined to

one single point, and that was whether the House
had a right to fill the vacancy caused by the elec

tion of one of its members to the council. The

gentleman saw fit to read from the Report of the

Committee on Elections. Whether he thought he

was reading from the decision of the court or not,

I do not know, I beg leave to read from their

decision.

[The honorable gentleman then read from the

decision of the Supreme Court, where it was
stated that their opinion was confined to the case

of a seat vacated by the interference of the consti

tutional authorities of the Commonwealth electing
the incumbent to a scat in the council, in wluch
case the vacancy would be supplied by the town
he represented.]

Now if any argument can be obtained from
that decision with regard to the case before us, I

hope full weight will be given to it. The court

does not give any opinion in any other case than

the one there mentioned. If, indeed, any opinion
can be drawn from their decision in relation to

any other case, it must be an unfavorable one.

There is one other thing to which I wish to

refer. The gentleman stated that the delegates of

the people, all the delegates necessary to represent
the people, were directed to come here. Now,
does the Act say so ? I think not. It provides in

the first place for the election of delegates upon a

certain day, and all of the towns have an oppor

tunity to elect. The Act then proceeds to say that

&quot;the persons so elected, etc.&quot; Now, what does

that mean ? Why that the delegates so elected,

and no others, shall assemble here in Convention.

I merely state this point, and then will leave the

matter to the decision of the Convention.

The gentleman also remarked that in a former

legislature the legislature of 1780, I believe

some members elected were decided by the Con
vention not to be democratic enough to be ad

mitted.

Mr. BUTLER. Not republican enough.
Mr. MORTON. Not republican enough?

Stronger still ! [Laughter.] Now, why the gen
tleman referred to that fact I do not know. If

any application is to be made of it here, it must
I be that if any members of this Convention are

not sufficiently republican, they should be re

fused a seat here. I hope the gentleman does not

mean to make a personal application of that to

the member elected by the town of Taunton.

[Laughter.]

Mr. BARTLETT, of Boston. As this order

was submitted somewhat at my request, it may
^c proper for :v:c to -=ay a v.*or&amp;lt;l i.u u-tlik ^ .vn, if
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that is at all necessary, of the view I entertain of

the propriety of the course adopted by the Com
mittee. I shall confine my remarks to the case of

the town of Berlin. Gentlemen upon all sides, I

think, have transcended the true limits of the dis

cussion. When the question shall be brought
before the Convention in regard to the propriety
of notifying all towns of vacancies where the

members elect have resigned, or where those

towns have failed to elect, I may express a very
different opinion from that which I entertain with

regard to the case of the town of Berlin.

Confining ourselves simply to that question
let us see what the practical issue is. Gentle

men will find that the true question is this. We
are met together here for a session to be more or

less protracted. The session of the last Convention

was about 60 days ;
of the anterior one, with its

adjournment over, much longer. I hope that 110

event will occur to deprive us of the presence of

any of our associates here. But death may de

scend upon some of us. And I put it to gentle

men to decide upon principle, whether this Con
vention has or has not power, in the case of the

death of any of its members, to call upon the

towns represented by those members to fill the

vacancies thus created. That broad principle is

involved in this question. I am told that that

power is not found in the Act calling us together.
I admit that we have no authority in the letter

of that Act, to issue a precept or order. A pre

cept means order
;
an order is a direction, and I

think we shall have enough to do to direct

ourselves. As to directing others, I think we
have no power to do so. But the proposition
before us is this : has a town which has endeav

ored to fulfil its duties so as to take part in the

formation of the fundamental law of the Com
monwealth, lost its rights simply because the

person elected fails to represent them ? The
answer on one side is, that unless you find in the

letter of the Act calling us together, authority to

confer this right upon that town, it is gone. Now
j

I do not so construe the Act. Such a construction I

would be monstrous in its consequences, and I
|

would avoid it if I could.

Now what does the Committee propose to do ?

To issue a notice to a town of this Commonwealth
that the person elected as its delegate has resigned

his seat here. The question is proposed by gen

tlemen, where do the Committee find the power to

notify the town, and behind that, after the notice

is given and a member elected in pursuance of

that notice, where do we find the power to admit

him ? The gentleman from Taunton, (Mr. Mor

ton,) says that we shall seek in vain for that

^ower. Now I think that through inadvertence

the gentleman has failed to give weight to the

precedents in the House of Representatives from
their earliest date. The gentleman says that the

House of Representatives may supply such va

cancies, because they have legislative power.
Now I respectfully submit that the honorable

gentleman errs in saying that the House of Rep
resentatives has legislative power separate and

apart from the co-operation of the Senate. The

power exercised by the House of Representatives
in cases like this, must be derived from some other

source. It rests upon the primitive authority of

that body, as supported by the decision of the

Supreme Court of this Commonwealth, to supply
vacancies occurring beyond the pale of the Con
stitution. That is the precise basis of the author

ity in the case before us. And, although I think

the use of that authority in some cases, has been

beyond its true range, yet it fully covers the case

before us. The principle is that a constituent

portion of the legislature, the House of Represen
tatives, or the Senate, has, by virtue of an inherent

right, the power to order a vacancy to be filled.

It is upon that inherent right, and not upon any
legislative power, that the Committee based its

action. They find that there does exist in a body
constituted as this Convention is, an inherent

right in cases governed by established precedent,
to notify those who send delegates here, when
vacancies exist, of such fact. And this right
reaches cases of death, resignation, and removal
from any cause. Such is my view of the matter,
and such I suppose to be the view of the Com
mittee. They merely report, that the Convention
shall do nothing more than to give the town of

Berlin notice of the vacancy, leaving it to deal

with its own inherent right to be represented in

such manner as it may deem proper.

The gentleman from Taunton (Mr. Morton)
seemed to lay some emphasis upon the fact that

the gentleman elected from Berlin had, to some

extent, notified that town of his resignation ;
and

he therefore asks, why should the Convention

notify them again ? Now the course that that

gentleman has thought proper to pursue, is

not for this Convention to consider. I would
ask is it not the usual practice for any deliberative

body, to give notice through its own officers, of

vacancies that may exist ? And, as was properly

suggested by the Chairman of this Committee,

(Mr. Allen, of Worcester,) the utmost that the

member elect from the town of Berlin could do
was to notify that town of his intention to re

sign.

Mr. MORTON, of Taunton. Did the gentle
man ever hear of a declination to serve being sent

in to the body of which the gentleman so decliii-
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ing had been elected a member ? A resignation

is a different thing.

Mr. BARTLETT. I can see no distinction

between the two cases
; they are precisely the

same, as they equally deprive the body of the

service of its member.

Mr. PERKINS, of Maiden. I had not intend

ed to speak at all upon this subject, but after

having heard the arguments that have been

brought forward here, I de.sirc to suy a few

words.

The people agreed to meet on a certain day to

elect delegates to this Convention. Some of the

towns failed to elect. Now I think that those

towns have a right to elect any time before this

Convention finally adjourns and to send their

members elect up here and see if we will admit

them. I know of no law against their doing so.

If I lived in a town where they had failed to elect

a delegate, I should certainly urge upon them to !

elect and send up here, so many men as they

had at first a right to send. We could then say

whether the men so elected should be admit

ted here. It is to be presumed that every town

in this Commonwealth knows its rights in refer

ence to being represented here. The town of

Berlin knows its rights and can choose its mem
ber and send him up here, whether we notify

them of the existing vacancy or not. To be sure

we are to judge of the election and returns of

our members, but I for one would be in favor of

admitting a member so elected, and that I think
[

will be the decision of this Convention. I have
j

no objection to the town of Berlin and all

other towns, being notified of the vacancies which

exist in their representation. That would be !

but an act of courtesy. I think, however, they
j

ought to know their right to have a voice in this
|

Convention, and to exercise it at any time before

this Convention adjourns linallv.

Mr. HATHAWAY, of Freetown. I confess I !

have come to a very different conclusion from !

that of my friend from Jaunton, (Mr. Morton,)
|

in reference to this matter. I am pleased that
i

the Committee has kept the matters referred to
j

them separate and distinct from each other, to

wit, the case of the town of Berlin where the del

egate declined to serve, and the other towns where

they failed to elect. I think that there are marked
and manifest distinctions between the two cases,

and, therefore, they should be kept entirely sepa
rate.

Now in reference to the matter of issuing a pre

cept, I agree entirely with the gentleman from

Boston, (Mr. Bartlett,) that this body has no pow
er to issue a precept. A precept, as has been

well said, implies an order, a command, and that

implication presupposes a power to carry out that

command and that order. Now we have no pow
er to carry out or enforce any order, and hence the

Report of the Committee is precisely what it ought
to be, a mere statement to the town of Berlin of

the fact that they arc unrepresented here, and the

town can then exercise its right of being repre
sented or unrepresented, as it may see proper.
Now I take the ground that the examples pro
duced of the action of legislative bodies, can have

nothing to do with our action in reference to the

case of the town of Berlin. The House of Repre
sentatives are constituted under the Constitution

;

they have a law under which to act, and J think

have a right, under the first chapter, third section

of the second article of the Constitution to issue

precepts for new elections in certain cases. And if

gentlemen will look at the last clause but one of

that chapter they will see that the House of Rep
resentatives have power to enforce their precept
under certain circumstances. The clause is as

follows :

&quot; And the House of Representatives shall have

power, from time to time, to impose fines upon
such towns as shall neglect to choose and return

members to the same, agreeably to this Constitu
tion.&quot;

Now suppose that a town should fail to elect a

representative. I suppose that under this clause

of the Constitution, the House of Representatives
would have the right to issue a precept to rill the

vacancy. Suppose that the town had, in fact,

sent a representative, and he had been chosen a

councillor or appointed to any other office incom

patible with that of representative. Then the

House of Representatives would not have the

power, and it would be impossible, as all must see,

to impose a fine upon that town for not being rep
resented. Then comes up the question, has not

a town a right to be represented although the one
it may have elected should have virtually re

signed ? The accepting of an office incompatible
with that of representative is a virtual resignation,

as that acceptance depends upon the will of the

person so appointed to office. He cannot hold

both, and if he accepts the one he virtually resigns
the other.

If I am right, then virtually a resignation de

pends merely upon the will of the person. How
does the case stand with regard to the town of

Berlin r That town has done everything in its

power to be represented by a delegate upon the

floor of this Convention. Now, if under the Act

by which we arc convened, there had been an

office which was incompatible with holding a seat

here, and he had been appointed to that office, and
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chosen to accept it, it would have been impossi

ble for him to hold a seat here, and the seat

would have been vacated. Being a voluntary act

on his part, it would only amount to a resigna

tion. And if under such a case as that the House

has power to issue a precept, we have no power

to do so, because there is no law authorizing it.

But why should the town of Berlin be deprived

of a delegate in consequence of the will of an in

dividual, when the town has done all that it could

do ? I would by no means have the representa

tion of the town of Berlin, or of any other town,

depend upon the whim or the caprice of any body ;

and in this remark I would not be understood as

saying that the gentleman alluded to resigned his

seat in consequence of any whim or caprice, but

simply that the town of Berlin, having expressed a

wish to be represented, and the person chosen

having voluntarily resigned his seat, it docs seem

to me that there is in that town an inherent right

to have a representative here. I do not look for

this authority to the precedent which was set by
the Convention of 1780, or to the fact that when

a seat becomes vacant in the House of Represen

tatives through incompatibility on account of

holding office, they issue a precept for a new elec

tion ; but, in my judgment, it arises from the

necessity of the case, growing out of the inherent

right of a town to be represented.

Mr. PARKER, of Cambridge. Mr. President,

I move that the further consideration of this sub

ject be postponed until to-morrow. I make this

motion because reference has been made to the

opinion of the Supreme Court of this Common
wealth upon the subject of filling vacancies in the

House of Representatives ;
and I should like to

have an opportunity of examining that opinion.

If I understood the representation made of it by
the gentleman from Lowell, (Mr. Butler,) it was

based, in part at least, upon the authority of the

House of Representatives to judge of the election

of their members ;
but I supposed from the sub

sequent remarks, that this was not the basis of it.

If that is the basis of it, it certainly has a very

important bearing upon the case which we are

now considering ;
but if not, it becomes a ques

tion how far that opinion is applicable to the pre

sent case.

Mr. BUTLER. I trust, Mr. President, that the

subject will not be postponed, so as to occupy
another day in its discussion. If the gentleman
from Cambridge wishes to see the decision of the

Supreme Court, I have it here, for I did not speak
without book. For fear that it might be supposed
that I had misrepresented that opinion, I brought
the book with me, that the decision might be

read ; and I vrlll now read from it to
:
lla .trace mv

position, which was, that the Supreme Court have

decided that the House of Representatives could

fill vacancies other than those which they were by
the express terms of the Constitution authorized

to fill
;
and I remarked, that the only power which

was given to them by the Constitution was the

power to judge of the elections and returns of

their own members. Now it is here put upon
this precise ground. I will read it :

&quot; It was evidently the intent of the framers

of the Constitution to recognize the right of towns
whose representatives had been called by the con

stituted authorities to the exercise of some other

public duty, inconsistent with their legislative

functions, to supply their place by a new election ;

as will appear by the numerous cases provided for

in the article of the constitution cited in the ques
tion proposed. It was probably not contemplated
that seats would be vacated by a legislative elec

tion to another department of the government, and
therefore that case is not provided for. But it is

to be considered that every town having the num
ber of polls required by the Constitution, has a

right to be represented in the popular branch of

the legislature ;
and that this is a valuable and im

portant right, of which the inhabitants ought not

to be deprived without their own consent. In.

the case supposed, the inhabitants of the town
have signified their intent and desire to avail

themselves of this right, by the actual election of

a member.&quot;

I hope that another day of the valuable time of

this Convention will not be occupied in the dis

cussion of this subject, and that the motion to

postpone will not prevail.

The question being taken, the motion to post

pone was not agreed to.

Mr. PARKER, of Cambridge. I presume, Mr.

President, that there will be no question raised

as to the propriety of the course which has

been pursued by the gentleman from Natick,

(Mr. Wilson.) It appears that he had the

honor of being elected by two constituencies,

the constituency of Natick, and the constit

uency of Berlin. It is very apparent that he

could not perform the duties of member from

both of those places ;
for whatever might be the

case otherwise, when any subject should come

to a vote, I suppose it is beyond all question

that a member could not cast two votes, and

of course, without any resignation or declination,

or anything to manifest that he no longer claimed

or professed to act for both, one of those con

stituencies must have been unrepresented, at

least so far as voting was concerned. Under

these circumstances, it seems to me that he has

very properly notified the constituency of Berlin,

that he declines to act as their representative in

tHi Convention, and has laid the matter before
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this body, that such action may be taken thereon

as shall be found expedient. And now two ques
tions seem to arise. One is, whether any action

can rightfully be taken for the purpose of filling

the vacancy, and having another delegate sent to

represent the town of Berlin
; and if such action

may be taken, the question occurs upon the form,

whether it should be by a writ, or by a notice

that we will admit the delegate whom the town

shall elect, and who shall present himself here

claiming the right to a seat by virtue of that elec

tion. In relation to this last question, I have 110

difficulty. So far as the mere form is concerned,

it seems to me to be altogether immaterial. I

have not beeu persuaded by the remarks of the

gentlemen who have preceded me, that it would

not be competent, if a vacancy exists which can

rightfully be filled, for the Convention to issue a

writ or precept to the town of Berlin to elect a

member ;
but a mere notice to that town that a

vacancy exists, would be equally effective of that

object, in my opinion. If the town of Berlin

have a right, upon the resignation of their dele

gate, to proceed to a further election, they would

have the same right upon receiving notice that a

delegate coming here and claiming a scat in the

Convention would be admitted as a matter of

right. And if a writ should be issued, I do not

understand that it would confer any power upon
the town ;

it would be nothing more than issuing

a precept in that particular form, to signify to the

town that they might elect, and that their dele

gate would be admitted when he presented him
self. As a matter of form, therefore, I think it is

altogether immaterial whether it be a writ or a

notice ; the main question is, as to the matter of

right to take action upon the matter.

&quot;We arc to consider this question, Mr. President,

solely as a question of right. It is not the ques
tion as to what may be the personal wishes of

members of this Convention not a matter of

courtesy, as to whether it would be courteous to

receive the delegate they might elect, but the

question whether the town of Berlin has the

right, or whether the Convention, in any form

whatever, can give the right, so that the town can

elect a delegate to sit here. If it ivas a matter of

courtesy or of personal wishes, I suppose there

would be no room for disagreement among the

members of this body. I am not aware of any
reason whatever, why any member of this Con
vention should desire the town of Berlin to re

main unrepresented. But as it comes to us as a

question of right, we are called upon to determine

what the right is.

If we arc in a state of revolution peaceful and

bloodless, but still a revolution I must say that

6

I know not what limit there is to the power of a

revolution when it is brought into exercise
; and

if the question is to be put upon that basis, as I

understood the gentleman from Lowell to put it,

I shall not deny the power of a revolution. The
town of Berlin may be represented, and anybody
else may be admitted as a delegate whom the peo

ple may choose to send here. If we are a revolu

tionary body, acting without a constitution or any
thing of that nature to guide us if citizens are to

come here and act their pleasure, without regard
to the manner in which they are proceeding, they

may admit one person or another to take part in

that revohition. The whole community may take

part in it
;
and the question would come up,

where are you to find room for them to assemble

and carry on their operations ? Sir, it is well

known that the argument has been advanced that

this Convention was revolutionary in its charac

ter, because the Constitution provided no such

mode in which a convention could legally assem

ble
; that there was one mode provided by the

Constitution for the revision of that instrument,
and any other mode was in its nature revolution

ary. For myself, personally, I do not entertain

that opinion. I believe this Convention to have

been lawfully assembled, and that it is bound
to proceed according to law

;
and that when it

departs from law knowingly and understand-

ingly, then will its proceedings be revolution

ary in their nature. If we are here assembled

according to law and under law, we are bound to

proceed upon our best judgment, in accordance

with the provisions of law
;
and holding, Sir, as I

do, that we are thus assembled, the inquiry comes

up, are we authorized to receive a delegate from a

town which is now unrepresented here, merely
because it has no delegate ? What authority has

the town of Berlin to elect another delegate, or

what authority have we to receive the delegate
whom they may send here ? Where is the

authority to be derived r Where is it to be

found ?

I suppose, Mr. President, that if authority is to

be found at all, it will be found in one of two
sources. It is based upon one of two foundations.

It is cither drawn from precedent and usage

something to show that because a thing has been

done before, therefore it may be done again or

we must find it in some law which has passed the

legislature and been adopted by the people, and

which thus forms a guide for the action of this

Convention. Is it to be found in usage and

precedent ? Reference has been made to the fact

that the House of Representatives of this Com
monwealth have heretofore issued precepts, and

have thus appeared to recognize the right of
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towns which were unrepresented, by reason of

resignation or otherwise, to elect a representative,

and the right of that representative to hold a seat.

I was desirous of ascertaining the precise ground

upon which this right was based with regard to

towns which have failed to elect, or whose repre

sentatives, from resignation, appointment to office,

death or otherwise, fail to attend. When I asked

that this matter might be postponed, I understood

that this right was based upon an opinion of the

Supreme Court of this Commonwealth, which

was founded upon the power that the House

of Representatives have to judge of the election of

their own members. If that is the basis of it, the

same principle might apply to the law under

winch this Convention have assembled. I did

not intend to say, nor did my language bear the

construction, that the gentleman from Lowell had

misrepresented the matter.

Mr. BUTLER. I did not charge the gentle

man with having said so.

Mr. PARKER. I supposed the gentleman

thought I intended to charge him with misrepre

sentation, and I wished to disclaim that. It was

neither my language nor my intention to attribute

to him any such thing. As I understood the de

cision of the Supreme Court in sanctioning the

right to receive a representative in the room of

another who had resigned, it is not based upon
that ground. Then upon what ground is it

leased ? I would have been glad to have a post

ponement of the subject until to-morrow, in order

to have an opportunity of examining it more

fully ;
but it is the pleasure of the Convention to

proceed now, and I must, therefore, form my
opinion with such light as I have. I presume
this right may be rested upon one of two grounds.

First, that there is some other provision in the

Constitution not that which gives the House of

Representatives the right to judge of the election

of its own members, but some other provision in

the Constitution by which the House have au

thority to pass laws and ordinances in general, and

-which may be supposed to include the right to issue

precepts ;
but the other ground, and the one upon

which I should be most inclined to place it, is the

ground of parliamentary usage, derived from the

fact that the House of Commons of Great Britain

exercise the power and the right of issuing writs

for the purpose of filling vacancies that may occur

in that body. It may well be justified, then, as a

matter of parliamentary usage, upon the ground
that the House of Representatives of this Com
monwealth stands for all purposes of that kind in

the same situation with the House of Commons
under the English constitution ;

and they may
act, therefore, as it is well known that they do

act, in a great measure, upon the usages and the

rules of the House of Commons. If that be the

true ground of it, Sir, and if there be no constitu

tional provision upon which it rests, I think it

will readily be seen that it by no means follows

that this Convention can exercise such a power.
This Convention, as I apprehend, does not stand

in the position of the House of Commons of Eng
land, or the House of Representatives of this

Commonwealth. It is not a legislative body, in

the sense in which these houses arc
;

it may be

said to have legislative power in one sense, be

cause the acts of the Convention when completed
and submitted to the people, if approved by them,

will constitute the paramount law. This gives it

a somewhat legislative character, but it is not

such a kind of legislative body as the House ot

Representatives is, since it does not act in concur

rence with any other body.

Again, Sir, the House of Representatives stands

upon the same ground with the House of Com
mons ;

but the Senate does not, although it is

equally a legislative body with the House. I

refer to this merely to show that this power to

fill vacancies is not inherent in legislative bodies,

but only in a particular kind of legislative bodies.

The House of Lords does not fill vacancies, except

in the case of the representative peers of Scotland ;

and the Senate in this Commonwealth does not

undertake to fill vacancies in this way, or recog

nize the right to do so. It may be said that they

act under a special provision of the Constitution,

I may reply by saying that this Convention acts

under the special law under which we are assem

bled here
;
and we are to look to that Act for our

power. If it is involved there, we may exercise-

it ;
but it is not found there in any express pro

vision. Is it found there by construction of any

provision ? I have heard no other provision re

ferred to, except the provision that this body shall

judge of the elections and returns of its own mem
bers

;
and it appears to me that this provision does

not apply to a case of this kind. This provision

gives the Convention the power of judgment in

relation to those members who claim to have been

elected according to its provisions ;
and although

it is undoubtedly in the power of the Convention

to admit any persons who come here claiming to

be members under that Act, yet that power is only

to be exercised rightfully, upon the judgment of

members of this Convention with regard to cases

which come under the provisions of the Act. It is

not in itself a delegation of power other than the

power of the Convention to judge of the returns

according to law, giving no authority whatever to

look beyond the provisions of the Act. If it should

be extended beyond that, where would it lead ? In



5th day.]



86 VACANCIES IN THE CONVENTION. [5th day.

Monday,] LlVEKMOKE PlERSOX SPIIAGUE. [May 9th.

might be extended to every other town in this

Commonwealth. If it is a question of law, a

question of right, then in my opinion there is no

legal authority for the town of Berlin to call a

town meeting ;
and if it is a question of courtesy,

we should extend the same courtesy to every
town in the Commonwealth which is not now

represented in this Convention.

Mr. LIVERMOHE, of Cambridge. For the

purpose of offering an order relative to the hour

of our future meetings, as some gentlemen desire

to leave, I move that for the present this subject

be laid upon the table.

The motion was not agreed to.

Mr. PIERSON, of Lawrence. I understand

the question before the Convention to be upon
the acceptance of the Report. I understand the

Report to recommend that we notify the town of

Berlin that the member elect for that town has

resigned. I think there can be 110 doubt with

regard to the power of the Convention to assume

the authority of notifying the town that their

delegate has resigned. This does not necessarily

bring into discussion the points which we shall

be called upon to decide in relation to the mem
ber when he comes and presents himself from

that town. Nor does it necessarily bring into

discussion the question whether we have a right

to issue a precept to that town. I am free, for

one, to confess that I do not believe this Conven
tion lias the power to issue a precept, or the right

to order a town to meet and elect a member
to this Convention

;
but I know of nothing in the

Constitution or elsewhere which denies us the

right to notify a town that a member has deceased

or has declined to serve. It is a mere act of cour

tesy and nothing more. That I believe we have a

perfect right to do, without violating either the

letter or the spirit of the Constitution. I hope
that the Report of the Committee will be agreed
to by the Convention, and that we shall thereby
save time.

Mr. SPRAGUE, of Boston, said, that he had
so great a respect for the opinions of the gen
tlemen from Taunton, (Judge Morton,) and from

Cambridge, (Judge Parker,) that he was in

duced to suggest one view for their considera

tion and that of the Convention, which he had

not heard presented. lie agreed with them that

the Act of the legislature, by virtue of which the

Convention was assembled, was to be their guide.
It was the charter, the organic law of that body
under which they must act, and they had no right
to go beyond its true meaning. They must be

governed by the intention of those who made the

law, as manifested by a true interpretation,
whether it be considered as deriving its force

merely from the legislature, or also from adoption

by the people. But in order to ascertain what

that interpretation should be, it was proper to

look to an established and known usage. If

similar language had been used in another or

ganic law and had received for many years a

practical construction, which was generally

known, it may well be supposed that the legis

lature meant to sanction that construction when

they used similar language. If he recollected

aright, the Constitution provided that Repre
sentatives should be elected on the second Mon

day of November, allowing an adjournment of

one or two days, or if a second meeting should

be necessary, it should be held on the fourth

Monday of November. lie understood that ever

since the adoption of the Constitution the prac

tice had been thus : if a town had elected a mem
ber on either of those days, and his seat had

become vacant from any cause, the town had

been permitted to fill the vacancy by a new elec

tion. But if the town had not elected a member
on either of those days, they had never been per
mitted to elect on a subsequent day, but remained

unrepresented. This was a practical construction

well known throughout the Commonwealth.

When, therefore, the legislature in framing the

organic law of this Convention declared in simi

lar language that its members should be chosen

on the first Monday of March, it may well be

supposed tli at they and the people, so far as they

adopted it, intended that it should have the same

meaning and the same construction which they
knew had been given to a similar provision in

the Constitution. This he believed to be a proper
rule of interpretation as to all statutes and all

instruments. If this view was correct, the town
of Berlin should be allowed to fill the vacancy
made by the resignation of her delegate, but the

towns which had made no choice could not now
be permitted to send delegates to the Convention.

Something had been said in the course of the

debate as to the power of the Convention to go

beyond the Act of the legislature and receive such

persons as members as they may see fit, whether

elected pursuant to the Act or not. In one sense

they might possess that power, but such a power
was not a legal power. The Convention is self-

controlled. No other body can coerce them.

But if they transcend the limits prescribed by the

charter which gave them existence, if they know

ingly permit those to participate in their delibera

tions and action who are not authorized by the law,

then they will cease to be the Convention author

ized by the people and become a revolutionary

body, guided by no rule and governed by no

law but their own will. Whether any member
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of the Convention would be willing to assume

such an attitude and such a responsibility, must

be left to his own judgment. The time had not

arrived for discussing that question.

The question being taken, the order was

agreed to.

Mr. BUTLER, of Lowell, moved the follow

ing order:

&quot; Ordered, That the Secretary of this Conven
tion, in conveying the notice to the town of Berlin

that has been ordered by the Convention, adopt
the following form :

HALL OF THE CONSTITUTIONAL CONVENTION, )

Boston, May , 1853.
&amp;gt;

To the Selectmen of the Town of Berlin :

GF.NTLKMEX: The Hon. Henry Wilson, late

delegate for Berlin, in the Convention for revising
the Constitution, having tendered his resignation
as such delegate, which has been accepted by the

Convention, and his seat being thereby vacated,
I am directed, by a vote of the Convention, to re

quest you to convene the qualified electors of your
town, as soon as may be with a due regard to

notice, in order to their electing and deputing a

delegate to represent them in this Convention, in

the manner prescribed by the second section of

the Act calling the Convention, adopted by the

people on the second Monday in November,
A. D. 1852.

I am very respectfully,
Your Obedient Servant,

[Signed by the Secretary.]

Mr. BUTLER stated that the form had been

copied from the form used by the Convention in

1780, in notifying the town of Braiiitree, when
John Adams sailed for Europe.
At the request of Mr. CROWNINSHIELD,

the order was laid over under the rule.

Time and Place of Meeting.

Mr. LIYERMORE, of Cambridge, moved the

following order :

Ordered, That on and after to-morrow, the

Convention will meet daily at the State House, at

three o clock in the afternoon, until otherwise or

dered.

Mr. HOOD, of Lynn, moved to amend by in

serting the words &quot;half
past&quot;

before the words

&quot;three o clock.&quot;

Mr. PIERSON, of Lawrence, suggested that

meeting at three o clock instead of half past three,

would accommodate members who wished to re

turn home at night in the cars.

Mr. HOOD explained that he had understood

that the House was to continue in session until

three o clock
; but learning that it was their inten

tion to vacate the Hall in season for the Conven

tion to meet at that hour, he would withdraw the

motion to amend.

The order was agreed to.

Committee on Vacancies.

Mr. Sumner, of Otis, having resigned, Mr.

Hathaway, of Freetown, was appointed upon the

Special Committee on Vacancies.

Constitutions of the several States.

The Convention proceeded to the consideration

of the order submitted by Mr. BROWN, of Dra-

cut, relative to furnishing members with A. S.

Barnes & Go s edition of the Constitutions of the

several States in the Union.

Mr. BROWN stated that the object of the order

was to bring before the Convention all the light

which could be obtained from the experience of

the other States. The work would be furnished

at $1 50 per copy, and having been revised xipto

the year 1852, contained the latest information.

The order was agreed to.

Plurality Elections.

Mr. HOOPER, of Fall River, submitted the

following resolution :

Pesolcerl, That it is expedient so to revise the

Constitution, that in all elections by the people
under it, the person having the highest number
of votes shall be deemed and declared to be elected.

Mr. HOOPER moved its reference to a select

committee, to consist of five members.

Mr. BRIGGS. I move that it be laid upon the

table. When the committees are organized, there

will probably be some one to wliich it can be re

ferred.

The motion was agreed to, and the resolution

lies upon the table.

The PRESIDENT stated that he would an

nounce the Committees upon to-morrow.

On motion, at twenty minutes before two o clock,

the Convention adjourned.

TUESDAY, May 10, 1853.

Mr. EARLE presented the credentials of AVil-

liam James, of South Scituatc, and of George K.

Yinton, of Southbridge ;
winch were referred to

the Committee on Elections.

On motion by Mr. BATES, of Plymouth,

Ordered, That a committee of five be appointed
to act in conjunction with the Messenger in as

signing seats to members of the Convention, as

contemplated by the 19th Rule.

A communication was received from the Speaker
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of the House of Representatives, accompanied by
the following order, which had been adopted in

that body :

&quot; Ordered, That the members of the Constitu

tional Convention be invited during its session to

avail themselves of such privileges of the library
of the Commonwealth as the members of the

legislature are entitled to.&quot;

Mr. ABBOTT, of Lowell, presented the me
morial of James Russell, of West Cambridge,

claiming a seat in the Convention ;
which was

referred to the Committee on Elections.

STANDING COMMITTEES.

The President appointed the following Commit

tees on the various propositions for the amend

ment of the Constitution :

On so much of the Constitution as is contained in

the Preamble and Declaration of Rights

Messrs. Sumner, for Marshfield, Parker, of

Cambridge, Hallett, for Wilbraham, Hillard, of

Boston, Allen, of Worcester, Gray, of Boston,

Huntington, of Salem, Rockwell, of Pittsficld,

Dana, for Manchester, Bell, of Somerville, Wil
liams of Taunton, Burlingame, for Northborough,

Marcy, of Greenwich.

On so much of the Constitution as relates to the

Frame of Government, Elections by the Legisla

ture, 8$c.

Messrs. Allen, of Worcester, Upham, of Sa

lem, Wilkinson, of Dedham, Appleton, of Bos

ton, Gourgas, of Concord, Hale, of Bridgewater,

Morton, of Fairhaven, Plunkctt, of Adams, Da
vis, of Plymouth, Livermorc, of Cambridge, Bliss,

of Longmeadow, Nash, of Williamsburg, Hoyt,
of Deerlicld.

On so much of the Constitution as relates to the

Senate

Messrs. Wilson, of Xatick, Beach, of Spring

field, Stevenson, of Boston, Morton, of Andover,

Thompson, of Charlestown, Morey, of Boston,

Keycs, for Abington, Hobart, of Foxboro, IIow-

laiid, of New Bedford, Whitney, of Conway,
Hooper, of Fall River, Conkey, of Amherst,

Dawes, of Adams, Alley, of Lynn, Pomroy, of

Rowc, Waters, of Millbury, James, of So. Scitu-

ate, French, of Canton, Tilton, of Chilmark,

Crowell, of Dennis, Easton, of Nantucket.

On so much of the Constitution as relates to the

House of Representatives.

Messrs. Griswold, for Erving, Butler, of Low
ell, Hale, of Boston, Burlingame, for Northboro,

Alvord, for Montague, Schouler, of Boston, Earle,

of Worcester, Bullock, of Royalston, Sargent, of

Cambridge, Warner, of Wrentham, Kinsman, of

Newburyport, Ide, of Attleboro, Eaton, of Pel-

ham, Parsons, of Sandisfield, Hurlburt, of Lee,

Wood, of Middleboro, Aspinwall, of Brookliiie,

Weeks, of Harwich, Carter, of Chicopee, Mead-

er, of Nantucket, Norton, of Tisbury.

On so much of the Constitution as relates to the

Governor

Messrs. Davis, of Worcester, Crowninshield, of

Boston, Brown, of Dracut, Hopkinson, of Boston,

Tyler, of Pawtuckct, Loud, of Dorchester, Den-

ison, of Coleraine, Bradbury, of Newton, Bout-

well, of Luiienburg, Huntington, of Bcckct,

Stephens of Gloucester, Miller, of Wareham,

Langdon, of Monterey.

On so much of the Constitution as relates to the

Militia

Messrs. Oliver, of Lawrence, Chapin, of Spring

field, Underwood, of Milford, Tyler, of Boston,

Churchill, of Milton, Prince, of Winchester, Ab
bott, of Danvers, Strong, of Easthampton, Bum-

pus, of Plympton, Stacy, of Gloucester, Fellows,

of Lowell, Winn, of Woburn, Swain, of Nan
tucket.

On so much of the Constitution as relates to the

Lieutenant- Governor

Messrs. Cushman, of Bernardston, Wilkins, of

Boston, Graves, of Lowell, Storrow, of Lawrence,

Gardner, of Seekonk, Cole, of Cheshire, Tileston,

of Dorchester, Bullen, of Northampton, Cool-

edge, of North Chelsea, Bigelow, of Grafton,

Eames, of Washington, Crosby, of Orleans, Per

kins, of North Bridgewater.

On so much of the Constitution as relates to the

Council

Messrs. Hallett, for Wilbraham, Giles, of Bos

ton, DeWitt, of Oxford, Walcott, of Salem, Wales,
of Randolph, Adams, of Lowell, Brown, of Med-

way, Buck, of Lanesboro
, Kuhn, of Boston, Ho

bart, of East Bridgewater, Pucker, of Leyden,

Curtis, of Egremont, Durgiii, of Wilmington.

On so much of the Constitution as relates to the

Secretary and Treasurer, and the Attorney- Gen

eral, Solicitor- General, Sheriffs, Coroners, Reg
isters of Probate, and Notaries Public

Messrs. Bishop, of Lenox, Weston, of Dux-

bury, Eliot, of Boston, Hall, of Haverhill, Bates,

of Plymouth, Perkins, of Maiden, Brinley, of

Boston, Paine, of Brewster, Walker, of Roxbury,
Eaton, of South Reading, Orne, of Marblehead,

Pemiiman, of Chelsea, Knight, of Peru.
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On so much of the Constitution as relates to the

Judiciary

Messrs. Morton, of Taunton, Choate, of Boston,

Huntington, of Northampton, Bartlett, of Boston,

Bishop, of Lenox, Greenlcaf, of Cambridge, Sum-

ner, of Otis, Lord, of Salem, Abbott, of Lowell,

Chapin, of Worcester, Hathaway, of Freetown,

Lowell, of Roxbury, Leland, of Holliston.

On so much of the Constitution as relates to the

University at Cambridge

Messrs. Knowlton, of &quot;Worcester, Sprague, of

Boston, Sumner, of Otis, Briggs, of Pittsfield,

Huntington, of Northampton, Beach, of Spring

field, Putnam, of Roxbury, Braman, of Daiivers,

Train, of Framingham, Greene, of Brookfield,

&quot;Ward, of Newton, Marvin, of Winchcndon.

On so much of the Constitution as relates to the

Encouragement of Literature

Messrs. Briggs, of Pittsfield, Frothingham, of

Charlestown, Blagden, of Boston, Lothrop, of

Boston, Perkins, of Salem, Mason, of Fitchburg,

Chandler, of Greenfield, Copeland, of Roxbury,
Foster, of Charlemont, Thayer, of Uxbridge,

Cogswell, of Yarmouth, Coggin, of Tewksbury,
Wilbur, of Taunton.

On so much of the Constitution as relates to Oaths

and Subscriptions, Incompatibility and Exclusion

from Office, Pecuniary Qualifications, $c.

Messrs. Butler, of Lowell, Parker, of Boston,

Simmons, of Hanover, Payson, of Rowley, Law-
ton, of Fall River, Eustis, of Boston, Gooch,
of Melrose, Denton, of Chelsea, Goulding, of

Phillipston, Kingman, of West Bridgcwater, Wal
lace, of Palmer, Hurd, of Brighton, Knight, of

Marblehead.

On so much of the Constitution as relates to Qual

ifications of Voters

Messrs. Walker, of North Brookfield, Hubbard,
of Boston, Hood, of Lynn, Morss, of Ncwbury-
port, French, of New Bedford, Phinney, of Barn-

stable, Thomas, of Weymouth, Cook, of Boston,

Aldrich, of Barre, Morton, of Quhicy, Warner,
of Stockbridge, Phelps, of Monroe, Clarke, of Hol-

yoke.

On so much of the Constitution as relates to Amend
ments and Enrolment

Messrs. Nayson, of Amesbury, Stetson, of

Braintrcc, Upton, of Boston, Wood, of Fitch-

burg, Paige, of Boston, Duncan, of Williams-

town, Allen, of Brimfield, Wheeler, of Lincoln,

Sherman, of Chicopee, Yilcs, of Lexington, Kel

logg, of Hadley, Paine, of Brewster, Nute, of

Lowell.

Monitors.

The President appointed Monitors under the

40th Rule. Subsequently Mr. FRENCH, of

Stoughton, declined, and Mr. MORTON, of Fair-

haven, was substituted, when the Monitors were

as follows :

First Division Messrs. Cushman, of Bernards-

ton, and Prince, of Winchester.

Second Division Messrs. Hall, of Ilaverhill,

and Train, of Framingham.
Third Division Messrs. Morton, of Fairhaven,

and Bumpus, of Plympton.
Fourth Division Messrs. Bates, of Plymouth,

and Gilbert, of Plainfield.

Fifth Division Messrs. Churchill, of Milton,

and Dawes, of Adams.
Sixth Division Messrs. Greene, of Brookfield,

and Schoulcr, of Boston.

Apportionment of Rcjiresentation.

Mr. RANTOUL, of Beverly, submitted the

following Resolution, which was referred to the

Committee upon the Senate :

Resolved, That the Constitution be so amended
as that the Senate shall consist of forty members,
apportioned in the following manner : Every
town or city, containing a number of inhabitants

equal to a fortieth part of the inhabitants of the

State, may elect one Senator.

Every town or city, containing, in addition to

the number which entitles it to elect one Senator,
a number of inhabitants equal to a thirtieth part
of the inhabitants of the State, may elect two
Senators.

Every town or city, containing, in addition to

the number which entitles it to elect two Sena

tors, a number of inhabitants equal to a tAvcntieth

part of the inhabitants of the State, may elect

three Senators.

Every town or city, for every additional one-
tenth part of the inhabitants of the State more
than the number which entitles it to elect three

Senators, may elect one additional Senator.

Every town or city, entitled to elect more than
one Senator, shall be divided into as many Dis
tricts as it is entitled to elect Senators, and each
District may elect one Senator only.
The towns and cities, each of which contain

less than a fortieth part of the inhabitants of the

State, shall be formed into as many Senatorial

Districts as will be equal to the number remain

ing after deducting from forty the number of Sen
ators assigned to the towns and cities, each of

whicli contain more than a fortieth part of the

inhabitants of the State, and each of such Districts

may elect one Senator only.

Mr. RANTOTJL submitted the following Res

olution, which was referred to the Committee

upon the House of Representatives :

Resolved, That the Constitution be so amended
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as that the House of Representatives shall consist

of one hundred and fifty members, apportioned
in the following manner: Every town or city

containing a number of inhabitants equal to a

one hundred and fiftieth part of the inhabitants

of the State, may elect one Representative.

Every town or city, containing, in addition to

the number \vhich entitles it to elect one Repre
sentative, a number of inhabitants equal to a one

hundred and fortieth part of the inhabitants of

the State, may elect two Representatives.

Every town or city, containing, in addition to

the number which entitles it to elect two Repre
sentatives, a number of inhabitants equal to a

one hunched and thirtieth part of the inhabitants

of the State, may elect three Representatives.

Every town or city, containing, in addition to

the number which entitles it to elect three Rep
resentatives, a number of inhabitants equal to a

one hundred and twentieth part of the inhabitants

of the State, may elect four Representatives.

Every town or city, containing, in addition to

the number which entitles it to elect four Repre
sentatives, a number of inhabitants equal to a

one hundred and tenth part of the inhabitants of

the State, may elect five Representatives.

Every town or city, containing, in addition to

the number which entitles it to elect five Repre
sentatives, a number of inhabitants equal to a one
hundredth part of the inhabitants of the State,

may elect six Representatives.

Every town or city, containing, in addition to

the number which entitles it to elect six Repre
sentatives, a number of inhabitants equal to a

ninetieth part of the inhabitants of the State, may
elect seven Representatives.

Every town or city, containing, in addition to

the number which entitles it to elect seven Rep
resentatives, a number of inhabitants equal to an

eightieth part of the inhabitants of the State, may
elect eight Representatives.

Every town or city, containing, in addition to

the number which entitles it to elect eight Rep
resentatives, a number of inhabitants equal to a

seventieth part of the inhabitants of the State,

may elect nine Representatives.

Every town or city, containing, in addition to

the number which entitles it to elect nine Repre
sentatives, a number of inhabitants equal to a six

tieth part of the inhabitants of the State, may
elect ten. Representatives.

Every town or city, containing, in addition to

the number which entitles it to elect ten Repre
sentatives, a number of inhabitants equal to a

fiftieth part of the inhabitants of the State, may
elect eleven Representatives.

Every town or city, containing, in addition to

the number which entitles it to elect eleven Rep
resentatives, a number of inhabitants equal to a

fortieth part of the inhabitants of the State, may
elect twelve Representatives.

Every town or city, containing, in addition to

the number which entitles it to elect twelve Rep
resentatives, a number of inhabitants equal to a

thirtieth part of the inhabitants of the State, may
elect thirteen Representatives.

Every town or city, containing, in addition to

the number which entitles it to elect thirteen

Representatives, a number of inhabitants equal to

a twentieth part of the inhabitants of the State,

may elect fourteen Representatives.

Every town or city, for every additional one-

tenth part of the inhabitants of the State, more
than the number which entitles it to elect four

teen Representatives, may elect one additional

Representative.

Every town or city entitled to more than one

Representative, shall be divided into as many
Districts as it is entitled to elect Representatives,
and each District may elect one Representative

only.
The towns and cities, each of which contain

less than a one hundred and fiftieth part of the

inhabitants of the State, shall be formed into as

many Representative Districts, as will be equal to

the number remaining after dechicting from one
hunched and fifty, the number of Representatives

assigned to the towns and cities, each of which
contain more than a one hundred and fiftieth part
of the inhabitants of the State, and each of such
Districts may elect one Representative only.

On motion by Mr. SCIIOULER, the above

resolutions were ordered to be printed.

Plurality Law.

On motion by Mr. HOOPER, the Resolution

offered by him upon yesterday, concerning the

number of votes necessary to an election, was taken

from the table and referred to a special committee

to be appointed by the President.

Town of Berlin.

The Convention then proceeded to consider the

following order, submitted on yesterday, by Mr.

Butler, of Lowell :

Ordered, That the Secretary be directed, in no

tifying the town of Berlin of the vacancy in the

Convention, to use substantially the form herewith

submitted.

HALL OF THE CONSTITUTIONAL CONVENTION,
Boston, May ,

1853.

To the Selectmen of Berlin :

GENTS : The Hon. Henry Wilson, late dele

gate for Berlin in the Convention for Revising
the Constitution, having tendered his resignation
as such delegate, which has been accepted by the

Convention, and his seat being thereby vacated,
I am directed, by a vote of the Convention, tore-

quest you to convene the qualified electors of

your town, as soon as may be, with a due regard
to notice, in order to their electing and deputing
a delegate to represent them in this Convention,
in the manner prescribed by the second section of

the Act calling the Convention, adopted by the

people on the second Monday in November,
A. D. 1852.

I am, very respectfully,
Your obedient servant.

[Signed by the Secretary.]
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The question was upon the adoption of the

above order.

Mr. HALE, of Bridgewater. I hope the Con

vention \vill not agree to that order. It will be re

collected that almost the entire day of yesterday

was spent in discussing and deciding Avhat action

the Convention should take in relation to the va

cancy in the town of Berlin. We at length decid

ed very unanimously, I thought, that all that was

proper and necessary for us to do in the matter,

was to give notice to the town of Berlin that the

delegate which they had elected had resigned.

The Secretary was directed to give that notice.

The order before us prescribes altogether a differ

ent thing. If it be adopted, it seems to me that

the journals of the Convention will appear a little

inconsistent, one day containing an order for the

mere notification of the town of Berlin that its

delegate has resigned, and the next day contain

ing what is equivalent to the issuing of a precept

to elect another delegate. I think the duty of the

Secretary is to conform to the order of the Con

vention prescribed on yesterday, and forward to

the town of Berlin a copy of the record of the

Convention upon the subject yesterday, which is

all that is necessary.

Mr. BAHTLETT, of Boston. I concur en

tirely in the views expressed by the gentleman
from Bridgewater, (Mr Hale.) I wish the mover
of this order was present that he might give, if

possible, some good reason for departing from, the

course determined on by the Convention yester

day. I supposed the action of the Convention

had settled this matter. There exists in the

towns of this Commonwealth, by virtue of the

Act under which we are assembled, a right to be

represented in this body. The town of Berlin

has attempted to exercise that right and failed to

fulfil their wishes in that respect by an occurrence

of such a character as this body has deemed a

proper ground for giving them notice of that fact.

Nothing remains for us to do but to notify that

town of the vacancy caused by the resignation of

its delegate, and they can then proceed again to

exercise their right to elect a delegate.

I think the suggestion of the gentleman from

Bridgewater (Mr. Hale) is a good one, that the

Secretary forward to the town of Berlin a copy of

the record of this Convention upon this matter.

I will embody that suggestion in a motion to

amend the order now under consideration, as fol

lows : Strike out all after the following words,
viz.: &quot;Ordered, That the Secretary be directed,

in notifying the town of Berlin of the vacancy in

the Convention,&quot; and insert &quot;To forward to the

Selectmen of that town an attested copy of the

order passed by this Convention on yesterday.&quot;

Mr. FROTHIXGHAM, of Charlestowii. I

confess that I was in favor of the form of the notice

submitted by the gentleman from Lowell, (Mr.

Butler,) to the Convention on yesterday. I under

stand that the paper purports to be nothing but a

notice to the town of Berlin, that the seat of its del

egate is vacant, with a reqxiest that if it chooses

to exercise its right, to elect a member to repre

sent it here, according to the Act under which

this body is convened, it shall do so, with the

implied understanding, that this Convention will

admit the member so elected. I really do not see

any objection to such a form of notice. I was
informed by the gentleman who introduced this

order, that it is a copy of a form which was

adopted by the Convention of 1780, with the

simple addition of a reference to the Act adopted

by the people, by virtue of which this Convention

is now in session. I should really like to hear

some objection offered to this form of notice, be

fore I can vote for the amendment of the gentle

man from Boston, (Mr. Bartlett.)

Mr. BARTLETT. The order as it now stands

docs more than simply notify the town of Berlin

of the vacancy. It says to that town that we de

sire that they shall not fail to exercise their right

of being represented here. Now, whatever may
be the desires of members aside from the dis

charge of their duties as members of this Con

vention, it seems to me hardly proper for us to

express a wish for any town to do that which it

may or may not see fit to do. There exists in

every town a legal right. We notify them of the

occurrence of an event which gives them the op

portunity of exercising that right. Now why
should we add to that notice, an intimation on

our part that whatever may be their views of

expediency, we desire them to exercise that right.

That, it seems to me would be going beyond what

it is fit and proper for us to do.

Now a word or two in reply to the argument
that this form of notice is copied from a prece

dent. It is not a copy of a precedent ; these are

not the words used by the Convention of 1780.

And even if they were, I think it is but right

and proper to recall to the minds of the members

of this Convention that there are sundry passages

in the history of that Convention which we should

not endeavor to imitate. That Convention as

sembled to take the place of what may be said to

have been the General Court of this Province,

which had not been assembled since the time it

was closed by the British authorities in this city.

The Continental Congress had been applied to for

advice as to what course should be pursued here,

and they recommended the assembling of a Con

vention to institute a form of government, as
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near to the chartered form as should be deemed

expedient. A modified form of government was

the result. After that imperfect form of govern
ment had been established, the question was

presented to the people, whether a Convention

should be assembled to form a Constitution.

That Convention was ordered, and it not only
framed a Constitution, but issued precepts to the

people of tliis Commonwealth, to assemble in

their primary assemblies to carry that Constitu

tion into effect, by electing the proper officers

under it. Now I think it will hardly be contended

that we should do that. Indeed, there runs thimigh
the whole history of that body a course of action,

founded upon coexisting circumstances, which we
should not accept as an example. Let us rather

conform to our present institutions which have

flourished for so long a time, and not seek to im
itate the acts of a body existing under a state of

things which has no parallel in the present state

of the Commonwealth. Let us conform to an

exact performance of our duties, issuing no pre

cepts, making no recommendations, expressing
no wishes or desires, but merely giving notice to

the towns of this Commonwealth, that there ex

ists upon their part a legal right to send delegates

to this Convention, which they may exercise or

not, as they may deem proper and expedient.
Mr. KEYES, of Abington. I do not rise for

the purpose of expressing any opinion upon this

subject. It seems to me to be a matter of very
little consequence whether we notify the town of

Berlin of the existence of a vacancy here, or re

quest them to elect a member and send him here.

But there seems to be involved in this question
one of a graver nature, one that will be likely to

open debate in reference to the constitutional

powers of this Convention. Although I have
had no communication with the author of the

order now under consideration, I suppose it may
have been his object to open such a debate, as it

has been stated here by the learned gentleman
from Boston, (Mr. Spraguc,) that the Act under

which we are assembled is the charter of this Con
vention ;

and if I mistake not, reference is made
to that Act in this order. I ask, therefore, as a

matter of courtesy, stating at the same time that the

mover of this order has given me no authority to

do so, that this subject be postponed until to

morrow, at which time the mover may be pres
ent.

The question being taken, the further con

sideration of the order was postponed until to

morrow.

Time of Meeting of the Committees.

The following order, submitted by Mr. WIL

SON, of Xatick, was then considered by unani

mous consent, and agreed to :

Ordered, That the Committees to whom have
been referred the several parts of the Constitution
be instructed to meet at 10 o clock, A. M., on and
after to-morrow, until they make their final re

port, or until otherwise ordered by the Conven
tion.

Vacancy in the Boston Delegation.

Mr. WILKINS, of Boston. It is well known
to many of the Boston delegation, that there is at

least one vacancy in that delegation. The lion.

Henry B. Rogers, on account of ill health has

sailed for Europe. I am somewhat in doubt as

to whether this Convention can take any action

in regard to that matter or not ; but I deem it a

proper subject for inquiry before a committee. I

Ordered, That the Committee on Elections be
instructed to inquire if any vacancy or vacancies

exist in the Boston delegation, and if any, to con
sider and report what measures it is proper to

adopt in relation thereto.

The order was then considered by unanimous

consent and agreed to.

Right to Hold Property Imprisonment for Debt.

Mr. WILSON, of Natick, submitted the fol

lowing order, which was considered by unanimous

consent and adopted :

Ordered, That the Committee on the Bill of

Rights be instructed to consider the expediency
of incorporating into the Bill of Rights the follow

ing provisions, viz. :

No distinction shall ever be made by law be

tween resident aliens and citizens in reference to

the possession, enjoyment and descent of property.
No person shall be imprisoned for debt upon

any action founded upon any contract expressed
or implied.

Statistical Information.

Mr. THOMPSON, of Charlestown, submitted

the following order, which was considered by
unanimous consent and agreed to.

Ordered, That the Secretary of State be request
ed to furnish the Convention with such statistics

concerning the population, ratable polls, and
valuations of the several towns and cities of this

Commonwealth, as may be required by this Con
vention.

Orders Adopted.

Mr. EARLE, of Worcester, submitted the fol

lowing order, which was agreed to :

Ordered, That the list of the several Standing
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Committees of the Convention, with the places
of their meeting, be printed for the use of mem
bers.

Mr. LIVERMORE, of Cambridge, submitted

the following order, which was agreed to :

Ordered, That the President be authorized to

appoint a Committee on the Pay Roll, and a

Committee on Leave of Absence, in addition to

the Standing Committees of this body.

Report Submitted.

Mr. ABBOTT, of Lowell, from the Committee

on Elections, who were directed by an order of

the 5th inst., to examine the credentials of mem
bers, and report what towns were unrepresented,

submitted a Report, which was placed in the

Orders of the Day, and ordered to be printed.

On motion, the Convention adjourned.

WEDNESDAY, May 11, 1853.

Mr. WART), of Newton, declined serving upon
the Committee relative to Harvard University ;

and was excused.

Mr. PAINE, of Brewster, declined serving

upon the Committee on Secretary, Treasurer, &c.,

and was excused.

Free Homestead.

On motion by Mr. STRONG, of Easthampton,

Ordered, That the Committee under the 13th

Resolution, to whom was referred so much of the
|

Constitution as relates to Oaths and Subscrip
tions, Incompatibility of and Exclusion from

Office, Pecuniary Qualifications, Commissions,
Writs, Confirmation of Laws, Habeas Corpus,
and the Enacting Style, including the first eight
articles in chapter 6, be instructed to consider the

expediency of so amending the Constitution as to

exempt from attachment on lien process so much
of the freehold estate of every citizen of the Com
monwealth as shall amount to the sum of $500,
and report thereon.

Apportionment of Representation.

Mr. EARLE, of Worcester, submitted the fol

lowing resolution, which was referred to the

Committee 011 so much of the Constitution as re

lates to the Senate :

Resolved, That in the organization of the Senate,
the Apportionment should be made according to

the number of qualified voters in the several sec

tions of the Commonwealth.

Also, the following Resolution, which was re

ferred to the Committee on so much of the Con
stitution as relates to the House of Representatives.

Resolved, That in the organization of the House
of Representatives, the Apportionment should be
made according to the number of qualified voters

in the several cities and towns of the Common
wealth.

Election of Officers.

On motion by Mr. EARLE,

Ordered, That the Committee under the 9th

Resolution, on so much of the Constitution as re

lates to the Secretary and Treasurer in section 4
of chapter 2, and the Attorney- General, Sheriffs,

Coroners, Registers of Probate, &c., being arti

cle 9 of section 1, chapter 2 of the Constitution,
consider and report on the expediency of so

amending the Constitution as to provide that all

officers recognized under the portion of the Con
stitution referred to them shall be elected by direct

vote of the people.

Legislative Sessions and Compensation.

On motion by Mr. CUSHMAN, of Bernards-

ton,

Ordered, That the Standing Committee to wrhom
was referred so much of the Constitution as re

lates to the General Court, be directed to consider

the expediency of so amending the Constitution

that no session of the legislature shall continue a

longer time than one hundred days, or that each
member of the Senate and House of Representa
tives shall receive for his compensation a sum not

exceeding $200 per annum.

On motion by Mr. WILSON, of Natick,

Ordered, That the Committee to whom was re

ferred so much of the Constitution as relates to

the Frame of Government and the General Court,
in section 1st of chapter 1st, &c., be instructed to

inquire into the expediency of incorporating in.

that section the following provision :

Members of the legislature shall receive for their

services a compensation to be fixed by law, and

paid out of the public treasury ;
and no increase

of compensation shall take effect during the time
for which the members of cither House shall have
been elected. No Senator or Representative
shall, during the term for which he shall have
been elected, be appointed to any office by the

Governor or Legislature ;
nor shall any Senator

or Representative be appointed by the Governor
or Legislature, within one year after his term
shall have expired, to any office which shall have
been created, or the emoluments of which shall

have been increased during such term. A major

ity of each House shall constitute a quorum to

do business, but a smaller number may adjourn
from day to day, and compel the attendance of

absent members in such manner and under such

penalties as each House may provide. No private
or local bill shall embrace more than one subject,
and that shall be expressed in the title. No law
shall be revised or amended by reference to its

title, but in such case the provision shall be re-

enacted and published at length.
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Freedom of Ballot.

On motion by Mr. CHURCHILL, of Milton,

Ordered, That the Committee to whom was re

ferred so much of the Constitution as relates to the

Qualifications of Voters, be instructed to inquire
into the expediency of so amending the Constitu

tion as to provide for freedom of ballot, in con

formity with the provisions of the Act entitled

&quot;An Act for the better security of the Ballot,&quot;

passed in the year 1851, and the Act in addition

thereto, approved May 20th, 1852.

Comptroller.

On motion by Mr. HALL, of Haverhill,

Ordered, That the Committee having under
consideration that portion of the Constitution re

lating to Secretary and Treasurer, &c., be iiistruct-

cd to inquire into the expediency of recognizing
an additional officer, to be called the &quot; Comp
troller,&quot; and report thereon.

Tax Qualification.

On motion by Mr. ELY, of Westfield,

Ordered, That the Committee under the 14th

resolution, relating to the Qualifications of Voters,
be instructed to consider the expediency of so

amending the Constitution as to require that no
tax qualification shall constitute a legal voter in

this Commonwealth, and report thereon.

Credit of the State.

On motion by Mr. BROWN, of Dracut,

Ordered, That a Special Committee of thirteen

be appointed to inquire and report to the Conven
tion upon the expediency of so amending the Con
stitution that the legislature shall have no right to

loan the credit of the State to any individual or

corporation, or to contract any debt, for any pur
pose except to carry on the government, to pay its

necessary expenses, to repel invasion, or to sup
press insurrection.

Constitutional Conventions.

On motion by Mr. GOURGAS,

Ordered, That the Committee who have under
consideration so much of the Constitution as re

lates to the amendment thereof, consider the ex

pediency of providing, that in the general election

held in the year 1868, and every fifteenth year
thereafter, and also at such other times as the

legislature may by law provide, the question,
&quot; Shall there be a Convention to revise the Con
stitution and amend the same r&quot; shall be submit
ted to the electors qualified to vote for members of

the legislature ; and in the event that the electors

so qualified, in such election, decide in favor of

holding a Convention, that it shall be the duty of
the legislature, at its session next ensuing after

such decision, to provide by law for the election
of delegates to such Convention.

Form of Notice to the Town of Berlin.

On motion by Mr. GARDNER, of Seekonk,
The Convention proceeded to the consideration

of the order submitted by Mr. Butler, of Lowell,

prescribing the form, in which the Secretary shall

notify the town of Berlin of the vacancy existing

in the delegation from that town, and request the

election of another delegate ;
to which Mr. Bart-

lett, of Boston, had moved the following substi

tute :

Resolved, That the Secretary, in notifying the
town of Berlin of the vacancy in the Conven
tion, be directed to forward to that town a certi

fied copy of the order adopted by the Convention

upon that subject.

Mr. BUTLER. Having submitted the order

which is sought to be amended by the gentleman
from Boston, it becomes my duty, perhaps, to

state, as briefly as I may, the reasons why I sub

mitted the form which I propose should be adopt

ed.. I offered that form, in the first place, because

I had respect for the precedent established by the

Convention of 1780, which I have followed with

a single exception, made necessary by a change of

time and of circumstances. The form is almost

the precise language adopted by the Convention

of 1780, when that Convention requested an elec

tion in the town of Braiiitrce of a delegate in place
of John Adams, who had sailed for Europe upon
an appointment from Congress.
In the second place perhaps only second in

order of time I submitted that form because I

want, if possible, to get an authoritative expression,

by this Convention, upon the question, whether

we were sent here by the will of the people,

expressed last November, or by any other author

ity whatever. And it docs it in this way. The
order directs the Secretary to signify to the town
of Berlin that it is the opinion of this Convention

that a delegate should be elected according to the

forms and according to the substance of the Act
which was adopted and recognized by the people,
and in no other mode. I beg not to be misun
derstood. I mean to express, by the order, that it

is the judgment of the Convention, that the dele

gate ought to be elected in the mode pointed out

by the Act as adopted and ratified by the people,
and by no other form whatever. So the Conven
tion at once see that we come to a question of no

very inconsiderable importance, whether or not

the election by secret ballot, as adopted by the

people, is a proper form of election, or whether

the election should be by some other mode

pointed out by some other body which had no
business to interfere with it. I prefer that we
should come to this question, in limine, at the
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threshold ;
because the decision upon it will

have a great influence upon my action hereafter.

This is the question, whether we sit here by the

will of the legislature, or whether we sit here by
the will of the people, and that alone. Are gen
tlemen willing to admit that our charter is from

the legislature, or will they assert that we are

here by the will of the people and that alone ?

Now, Sir, to go back to the first question pre

sented, to wit, whether the precedent established

by the Convention of 1780 should have weight with

us, I understood that it was argued by the gentle

man who offered the amendment, that although
the precedent was in favor of the order I submit

ted, yet at the time- of the adoption of the Consti

tution in 1780, there was no government in this

Commonwealth, (then a province,) rightfully sit

ting, and rightfully acting, or acting in fact ; and

that, therefore, the Convention of 1780 was unlike

this Convention. I may have misunderstood

him, but I think I have stated the point correctly.

The precedent ought not to have weight, because

there was no government in 1779-80, under

which that Convention could be called
;

and

therefore that Convention exercised other and

different powers from those which we exercise. If

that be correct in point of fact if it be correct in

point of history then I grant you that the weight
of the precedent falls

;
but if he happens to be

wrong as I shall have the honor of submitting to

the Convention that he is both in point of fact

and in point of history, then the precedent stands

with all the importance of its own intrinsic au

thority.

Now, was there any government in 1779 and

80 ? I beg pardon of the Convention for tres

passing upon their time, but I will be brief while

I refresh the memory of all here in reference to

the state of things which brought about the for

mation of the government under which we fought

the struggles of the Revolution. Let us go back

for a moment to the beginning. In 1691, Wil

liam and Mary renewed the charter granted to

the colony by Charles the First. In that charter

it was provided, that in the absence both of the

Hoyal Governor and Lieutenant-Governor, a ma

jority of the Council should have a negative voice

upon the passage of laws that Council bearing
the same relation to the government as our Council

do at present to our Governor. Now, to come

further down ;
in 1774, General Gage ordered an

election of representatives to the great general

court. After the delegates were elected, not

finding them the supple tools of power he ex

pected, he issued his proclamation and ordered

them not to convene at Salem, where they were at

first directed to assemble, and sent them notice

that, should they assemble, he would not be

present. Notwithstanding this prohibition, ninety
of the representatives, being a large majority of all

elected, assembled at Salem on the 5th of October,

1774, the day appointed, and after waiting a day,
as they believed themselves in duty bound to do,

for the Royal Governor to make his appearance,
in order to administer the usual oaths ; and when
it became certain that his presence could not be

expected, they then proceeded, not doubtingly,
not hiiitingly, but boldly and openly, to organize
a convention or provincial congress, and to insti

tute a government, as they declared it,
&quot; in order

to avert impending ruin, provide for the public

safety, and transmit to their posterity those liber

ties which we had received from our ancestors.&quot;

Now, what did they do ? What did they call

themselves ? The gentleman from Boston, (Mr.

Bartlctt,) denied that there was any government.
On that point I am at issue with him. This is a

point of history which it would be well for us to

settle. Now, I find among the first acts of that

congress, as though they considered themselves a

government, an address, on the 13th of October, to

the Governor, in which they said that his course

in endeavoring to prevent the convening of a great

and general court, had rendered it absolutely

necessary that the wisdom of the province should

be collected together in a provincial congress, to

concert some adequate remedy for preventing im

pending ruin, and providing for the public safety.

On the 10th of December they did what? Issued

a notice to any town that they had decided that it

had no delegate ? No. Hinted to any town that

it had better send a delegate r No. They were

not hinting, but plain spoken men. They sat in

troublous times, and they acted bravely, and like

men of determination. They recommended to

the several tOAvns and districts to elect and de

pute delegates to assemble at a stated time to re

solve upon such further measures, as should be

be necessary to provide for the public safety, and

preserve those liberties they had derived from their

ancestors, and which it was their duty and desire

to transmit to their posterity.

Delegates were elected, and the Provincial Con

gress assembled at Cambridge, on Wednes

day, February 1, 177o. One of the first acts of

the government under this new Convention,

Congress, Assembly, or House of Representa

tives for it will be seen that they called them

selves by all these names was to resolve that

they would vigorously pursue all measures here

tofore adopted by the Provincial Congress for

putting these colonies in a complete state of

defence. On the 4th of April, they adopted an

address inviting the Mohawk Indians to unite
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with them in an alliance of offence and defence.

There they exercised the treaty making power.
On the oth of April, they prepared and adopted
articles of war, prescribing the duties of officers

and soldiers, the punishment of mutiny, &c. On
the 26th of April, they directed new elections in

the town of Haverhill in place of those obliged to

return home in consequence of a fire in that place.

Perhaps, it may be well to read the document

prepared by the committee and addressed to the

town clerk of Haverhill, to show how these men
talked in that case. Did they hint to the town of

Haverhill that the men they had elected were

not present? No. They used the following

language :

&quot; Sir : The Congress have this day received a

letter from Nathaniel Peaslee Sargeant, Esq., and
Jonathan Webster, Esq., acquainting them that the

late dreadful fire in Haverhill, together with some

public disturbances in said town, make it neces

sary that they should be at home at this time.

The Congress apprehended that the important
business of the colonies requires that every town
should be now represented ;

and therefore desire

that if neither of those gentlemen can attend,
others should be elected in their room that the

wisdom of the whole colony may be collected at

our hour of need.&quot;

They did not hint anything. They openly and

plainly expressed their desire to have the whole

people represented in that body. They did not

send a notice that Mr. Somebody, Esq., was not

in his place, and then hint that they would like

to have some one sent in his stead, as is proposed
to be done in the case before us. No, Sir, they
assumed to themselves, if you please, some of the

powers of government, and requested an election.

Again, this same no-government on the 3d of

May, authorized bills of credit to be issued, and

taken for money. That was a higher act of gov
ernment than, under our present Constitution,

the government of this Commonwealth can now
do. On the 7th of May, they framed an oath of

allegiance to be taken by their soldiers. Alle

giance to what ? If the gentleman from Boston be

correct, an allegiance to a no-government. But
it was an oath of allegiance requiring them to

obey the laws and orders of the Provincial Con

gress. Such an oath of allegiance as Col. Ethan

Allen had taken when he summoned Ticonderoga
to surrender, &quot;in the name of the Great Jehovah

and the Continental Congress.&quot; He, at least,

seemed to have an idea that there was a govern
ment somewhere. On the 8th of May, our fath

ers of the no-government passed an act directing

robbers and prowlers to be apprehended and pun
ished. On the 10th of May, they appointed post-

riders and established post-routes. On the 16th

of May, they framed and passed an oath of alle

giance for their gen }ral officers, requiring them to

observe all orders passed by said Congress, or any
future Congress or House of Representatives. On
the 19th of May, they elected and commissioned

a Major- General, and shortly after commissioned

another general, Major- General Joseph Warren,
who would have opened his eyes pretty widely,
had he been told that he was a Major-General

under a no-government. On the 27th of May,
they established a court to punish treason and

other crimes. June 1st, they issued a writ for a

new election in the town of Eastham, for a mem
ber in the place of a person not legally chosen.

They were not mealy-mouthed about it. All the

mealy-mouths had gone over to Boston, to be un
der the protection of British guns. They seemed

to think that they had a right to decide upon the

matter. And we can see, too, by their action on

the 6th of July, what they thought of themselves.

Somebody undertook to speak disrespectfully of

this no-government, and it is worth while to see

how they acted in that case, for they did not hint

in reference to it. They had taken a vote upon
the granting of a commission to Col. Brewer, as

a colonel of a regiment in the Massachusetts army,
and out of 150 votes he received 70. Some lobby
member outside for it seems there were lobby
mcmbers then as there are now made use of the

following expression :
&quot;By God, if this Province

is to be governed in this manner, it is time for us

to look out, and tis all owing to the Committee

of Safety, a pack of sap-head fellows. I know
three of them myself.&quot;

&quot; Whereupon, resolved that Mr. Edwards be

directed to attend this Iloxise, to make answer to

the above charge. Mr. Edwards being called in,

and having heard the charge alleged against him,
it was resolved that Mr. Edwards have leave to

withdraw, and that he be directed to attend this

Congress to-morrow morning, at 10 o clock.&quot;

It appears that this Mr. Edwards seemed to

think that there was a government, and a govern
ment de jure as well as de facto.
On the 20th of June, in pursuance of a resolve

of the Continental Congress, then assembled at

Philadelphia, they ordered a new election for a

great and general court. But before that time,

they had passed acts confiscating private property,
and establishing light-houses among the highest
acts that a government can perform.

XOAV, not to be too tedious in the enumeration

of the acts of government performed by this 110-

govermnciit, which nothing but my respect for

the historical knowledge of the gentleman from

Boston, (Mr. Bartlctt,) would have led me to be

so particular in, I will proceed more rapidly. In
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1775 they placed an embargo on vessels, and on

the same day disposed of prisoners of war. In

Sept. 177o, they, by solemn act, removed all the

officers appointed by any royal governor. In

1776 they prescribed means for a more equal rep

resentation in the great and general court. It is

pretty evident they thought there was a govern
ment. In May, 1776, they altered the style of

all writs and processes, and ordered that they
read in future, in the name of the government
and people of Massachusetts Bay. That is what

they called themselves,
&quot; the government of Mas

sachusetts Bay.&quot; Again, in 1777, they passed I

statutes of limitation, confiscation, attainder and

arrest of suspected persons. In 1778 they pass- |

ed another act of confiscation, and also acts of

banishment and outlawry of a great number of

persons, with the penalty of death if they return

ed. In 1779 they passed acts regulating the ex

portation of certain goods. And finally, after one

constitution, proposed by the general court, in

1778, had been rejected by the people, they pass

ed an act, June 17, 1779, calling a Convention for

the purpose of framing a constitution, issuing the

call in almost the very words^ of the Act under

which we are now assembled. When the Con

vention thus called, had assembled and found that

there existed a vacancy in the town of Braintree,

they issued a notice to that town in the form I

have proposed to the Convention now.

I have been thus tedious in going over this

matter, because I wished to show that there did

exist a government de jure as well as de facto.

Where did that government get its right ? From
the people of the province. There being then a

government, they undertook to form a new gov

ernment, or as they understood it as I observed

the other day, and for which, at some future time,

I will give my reasons more at large to revolu

tionise the then existing form of government, in

which they were successful. Xow we have a

precedent for the request which I have incorpo
rated in the form I have proposed. I understand

that what the gentleman from Boston objects to

in my form, is the request it contains. lie does

not discuss the other portion of it at all. What
does he propose as a substitute ? Why, that we
shall send to the town of Berlin a copy of our

record, saying substantially, You are notified

that the scat of your delegate is vacant. What
will that be worth ? What will the selectmen of

the town be likely to do ? Will they not be likely
to assemble and say,

&quot; What does this mean ?

The seat of our delegate is vacant ! We know
all about that

; we were told that long ago ;
we

have seen that in the newspapers. What does all

this mean ?
&quot; Should they come down and ask

the gentleman from Boston what he meant by this

notice, he would say to them, that it was a gentle

hint for them to elect somebody ;
and their an

swer will be &quot;Why not say so, then:&quot; At
least that is what we would say if it were con

cerning our own business. Then let us do the

people s business as we would our own. If you
wanted, Mr. President, to invite a man to your
house to dine, would you say so to him in so

many words, or would you say, I have a chair

at my table, and a plate, and knife and fork upon
it, 6cc. ? Xow, all I want to send to the town of

Berlin, is an invitation that we should be happy
to consult with them for the good of the people
of tliis Commonwealth nothing more.

I have said that this Convention should say to

the people of Berlin, that, in their opinion, a del

egate should lie chosen, according to the Act of

the people under which we are assembled, because

I believe that from that Act alone have we any
constitutional right to be here. I was pleased to hear

the learned gentleman from Boston, (Mr. Spraguc,)

say that that was the charter of this Convention,
our constitution, in fact. I think with him upon
that point. I would then ask, how can we alter

it in any respect ? It is our fundamental law, our

organic law, our charter. The same learned gen
tleman will tell us that a charter cannot be altered

except by agreement of the parties thereto. We
shall hear of vested rights in charters before we

go home, unless we are more than ordinarily for

tunate. But I will not put it upon so narrow a

ground as that. I put it upon the ground that

the people said it was expedient to have a Con

vention, and that Convention was to be assem

bled under certain restrictions and safeguards

which, in my judgment, they believed to be neces

sary.

Xow, I have been asked if I would xmseat the

men in this Convention elected by open ballot.

To that I answer,
&quot; Sufficient unto the day is the

evil thereof.&quot; When that question arises there

will be time enough to meet it. But perhaps it

will not be out of place for me to say that I be

lieve this is a convention of the people, and that

we have the same power to carry 011 the business

before us that the people would have in their

primary capacity, and to associate with us any
man whom we judge to be a true representative

of the people, as the people themselves would do

if they, instead of their delegates, were here. Be

lieving that the whole thing rests upon that

ground, I would be content to admit any gentle

man, actually present here by the well ascer

tained votes of the majority of the people, by
whatever form given. It may be asked, why
then impose the restriction of secret ballot upon
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the town of Berlin? To that I answer, that

although I am willing to sit and consult with any
man who may have been elected by the fairly ex

pressed will of the people, in whatever form that

will may have been expressed, still when I come
to act myself I am not willing to say that I be

lieve a wrong course to be a right one. I am

saying to the town of Berlin how I think I am
here, and how I think their delegate should come
here. If they want me to feel that their delegate
is correct in every respect, let them elect him as

the people last November directed that their dele

gates should be elected. That is why I impose
this restriction upon the town of Berlin. It is

one wliich, if I have any right to judge of the

future by the past, the people of that town will

thank me and every member of the Convention,
for imposing. They will not feel it to be a re

striction, but a recognition of a principle which
will make every true heart in that town beat

fuller, freer, easier. It is for that reason that I

have proposed the order before you. Is there

any precedent against it ? No, there is not.

In 1820, Mr. President, this question did not

arise ;
no man brought it before the Convention

or asked to have it considered. But in 1820 an

opinion was expressed upon this point. If gen
tlemen will turn to the oOth page of their Reports
of the Convention of 1820, they will find that

Mr. Bangs, of Worcester, in an argument as to

whether the delegates from Plymouth were

elected, used the following language: &quot;Delegates

may yet be chosen, and the Convention has now
the power to issue precepts to elect delegates
where vacancies exist, or to supply those which
shall exist.&quot; I read this, Sir, because such men
as Webster, Story, and John Adams partici

pated in that Convention, and no man contro

verted that doctrine when it was announced dis

tinctly in the course of the discussion. While I

am willing to yield as much as I ought to the

opinions of abler men who may differ from me,
I shall feel it as a blow not to any political party
but to the great party in this Commonwealth,
the party of progress and reform, if this Conven
tion shall stultify itself so far as to say that the

right of the people can be interfered with by any
act of their representative. I therefore bring this

question up at an early day, to get an expression

upon it when it shall unseat no man, and also to

get the view of this Convention whether a dele

gate ought or ought not to be elected under the

secret ballot. I have introduced the order in this

form for no other purpose, in order that we may
all understand how and by what right we hold

our seats here
; and I hope it will be the pleasure

of the Convention to adopt it.

Mr. FROTHINGIIAM, of Charlestown. If

I could have obtained the floor on yesterday
when this discussion was going on, I would have

respectfully asked the learned and able gentleman
from Boston whether the precedent of the Con
vention of 1780 did not actually cover this case

completely, not exactly on account of the form
of the order submitted by the gentleman from

Lowell, but on account of other facts. I will not

go over the historical details which must be

known to members of this Convention, but will

simply state this fact : that, after several attempts
had been made to form a constitution, and several

constitutions had been voted upon, the general

court, such as it was, submitted to the people
the question, whether they desired the general
court to take measures to form a government ;

and the question was also submitted to the people,
whether they desired to form a government

through a Convention. The people voted upon
these questions ; and when the Convention came

together in 1779, they assembled under a funda

mental law, exactly in the same manner in which
we have now come together. It is upon that

basis that the precedent rests which has been

cited, and which, it has been said, does not apply
to this case. But under this state of the facts, I

submit that the precedent does apply to the

present case; and the first Convention, which
was elected by the people to make a constitution,

in filling vacancies, issued notices in the form

wliich it is proposed to adopt in the present case.

And what is it ? It is not an order
;

it is not a

command; it is not a requisition; but it is simply
a frank invitation to the town of Berlin to elect a

delegate to fill the vacancy, and an assurance that

if they do so, the Convention will admit the dele

gate to a seat. For one, Sir, I shall vote for the

order of the gentleman from Lowell.

Mr. WALCOTT, of Salem. I hope, Mr.

President, that the amendment will prevail. I

happened to be upon the Committee which had
this matter under consideration. They agreed to

report the exact state of facts which existed, and

which are known to the Convention, viz. : that a

delegate had been duly returned from the town
of Berlin, according to the forms of law, and

that that delegate had declined to serve in that

capacity. I hope, Sir, that we shall not go
further than that. It seems to me that there is

an essential distinction between the law under

which we have come together and the resolve of

the loth of June, 1779, which called the first

Convention that formed the Constitution I mean,
so far as relates to this matter of election. In

that resolve, if I recollect the provisions of it,

there was no particular day prescribed upon
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which the members of the Convention were to

be elected. It was a resolve merely that the

selectmen of the several towns should be author

ized to call town meetings at least fourteen days
before the first day of September, on which day
the delegates were to meet. There was no other

provision and no other condition with regard to

the election of members. Now, Sir, it seems to

me to be entirely proper that when a member
who has been elected declines to serve, notice

should be given to the town of that fact
;
but

that notice clearly confers no power whatever

upon the town to elect. If they deem that they
have power to elect, they can send a man here,

and the Convention can determine whether they
will admit him to a seat or not. I hope, there

fore, that this Convention will adopt the amend

ment, and that we shall give notice to the town
of Berlin of the precise state of facts, and 110 more,

leaving them to act as they may deem proper.

Anything further than that, on our part, would be

entirely unauthorized.

Mr. DUKGIX, of Wilmington. The view

which I take of this whole matter is this. The
town of Berlin has a right to elect a member to

this Convention, or it has not a right to do it

one way or the other. If an individual is elected

by the town, of Berlin to this Convention, the

Convention will cither receive that individual so

elected as a member, or they will not one way
or the other. Furthermore, this Convention in

tends to receive an individual if elected, or it does

not. There is another truth, clear and obvious.

What is more, this Convention wishes Berlin to

elect a member, and send him here, or it does not

wish it. There is no neutral ground, Sir not an

inch of it. Well, Sir, if this Convention wishes

Berlin to be represented here, let the body have

frankness, dignity and manhood enough to say
so

; and if we do not want that town represented

here, let us say so. Let us speak our determina

tion with regard to the matter in plain language
in the &quot;King s English.&quot;

If we adopt this

order, as originally offered, we express our wish

that Berlin should be represented here
; and

where, after all, is the man who does not unite in

that wish ? If we do wish it, let us say so
;

if

they have a right to elect another delegate, let us

acknowledge it. If we are willing to receive him,

let us tell them so. And, on the other hand, if

we do not intend to receive their delegate, let us

say so. I hope, Mr. President, that the amend
ment will not be adopted, but that we shall adopt
the order of the gentleman from Lowell, and give

the town of Berlin a plain intimation of what we
want

; and I hope AVC shall get a substantial man
to represent that town here.

7

The amendment of Mr. Bartlett was rejected,

and the order was then agreed to.

Report of Committee on Elections.

The Report of the Committee on Elections,

which was yesterday submitted by Mr. ABBOTT,
of Lowell, was then taken up for consideration ;

and it was read. The Committee report that three

hundred and fourteen cities and towns are repre
sented in the Convention by four hundred and

twenty-two delegates, and that eight towns, enti

tled to elect nine delegates, have neglected to make
choice of any persons to represent them here

;

while seven vacancies exist in the delegations
from the four cities of Lowell, Charlcstown,

Springfield and Xewburyport. The Committee

also give a statement of the facts in relation to

the election of a delegate from the town of Wai-

pole, concluding by expressing the opinion, that

Francis W. Bird was duly elected from that

town.

Mr. LADD, of Cambridge. Having been un
able to concur with the majority of the Committee

in this Report, so far as relates to a delegate from

the town of Walpole, I consider it my duty to

present to the Convention the grounds of that

dissent. If it were a question involving merely
a matter of form, or a principle less important, I

might have consented silently to differ from the

majority of that Committee. There appeared to

be no question about the facts of the case. A
meeting was duly held by the inhabitants of

Walpole, upon the 7th of March, for the purpose

of choosing a delegate to the Convention
;
at which

meeting, seven voters applied to vote, who re

sided upon a portion of territory which, on the

30th of April, 18o2, had been set off from the

town of Dcdham to the town of Walpole. The

question presented for the consideration of the

Convention, is simply this. If these seven persons

were legally entitled to vote in the town of Wal 1-

pole, Mr. Bird was duly elected ;
but if they were

not so entitled to vote, there was no election.

In the Act setting off a portion of the town of

Dcdham to the town of Walpole, approved April

30, lSo 2, it is provided &quot;that the inhabitants

hereby set off from Walpole shall continue to be

a part of Dcdham, for the purpose of electing

representatives to the general court, until the

next apportionment of representative-? in the

Commonwealth.&quot; By the Act in amendment of

the Constitution in 1840, population was made

the basis of the apportionment of representatives ;

and the governor and council were required,

every tenth year, upon that basis, to make an ap

portionment of the representatives between the

several towns and cities of the Commonwealth.
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In an opinion of the Supreme Court, upon in

terrogatories submitted by the legislature, dated

March, 1851, they say that the territory of each

town of the Commonwealth, as it existed at the

time of the preceding apportionment of represen

tatives by the governor and council, constitutes

a fixed representative district, so to remain until

the next apportionment ; and, as a consequence,

the legislature would not have a right to set off a

portion of one town to another, so as to entitle the

inhabitants thus set off to vote with the inhabitants

of the town to which they may be annexed by the

general court.

Then, by the Act to which it seems to me we
must refer for authority in this matter, the Act

calling this Convention, it is provided in the first

section what shall constitute the qualifications,

and the place of voting, so far as relates to taking

the sense of the people upon the question of call

ing the Convention. The qualifications there

named relate solely and exclusively to that voting.

So far as relates to the election of delegates to this

Convention, the authority is given in the second

section of the Act
;
and to that I invite the atten

tion of the Convention.
&quot; If it shall be declared by the said proclama

tion that the majority of votes as aforesaid is in

favor of choosing delegates as above-mentioned,

the inhabitants of the several cities and towns

within the Commonwealth, now entitled any one

year to send one or more representatives to the

general court shall, on the first Monday of March

in the year 1853, assemble in their several meet

ings,&quot;
&c.

Now, in my judgment, it was the intention,

both of the legislature which passed the Act, and

of the people who adopted the Act, to establish the

basis of representation for delegates to this Con

vention, as precisely the same and identical with

the basis of representation for representatives to

the general court
;
that the very inhabitants, the

very voters, that constituted the basis in the choice

of representatives, should constitute the basis in

the election of delegates to this Convention. If

that construction be correct, I was unable to see

wherein the difference consisted between the

mode of election of representatives and of dele

gates to this body. It seems to me clear that this

was the intention of the people as well as of the

legislature. It appears also that the subsequent

portions of this section confirms the construction

wliich I am compelled to give it. It provides that

they
&quot; shall elect one or more delegates, not ex

ceeding the number of representatives to which

each town or city was entitled last year, it being
the year in which the valuation of estates in the

Commonwealth was settled, to meet delegates from

other towns and cities in Convention, for the pur

poses hereinafter expressed.&quot;

The Heport ofthe Committee involves this anom

aly in the right of election, which exists nowhere

else
;
that if a portion of the constituency of Dcd-

ham could thus go and deposit their votes in the

ballot-box in Walpole, I do not see any distinc

tion which gives them that privilege, and which

would prevent any other citizens of Massachusetts

from other towns, happening to be in the town of

Walpole, from going and depositing their votes

likewise. The section proceeds :

&quot;And at such meetings of the inhabitants, ev

ery person entitled to vote for representatives in

the general court, shall have a right to vote in

the choice of delegates.&quot;

That part of the section seems to me to have

been intended by the legislature and the people to

define the measure of qualification, the first part

defining the measure of representation. This

part refers to nothing but the qualifications of vo

ters. The view is sustained by the whole appar
ent tenor of the Act, and is confirmed in all mate

rial particulars, that the election of delegates is

made precisely to correspond with the choice of

representatives to the general court ; and the pro
visions in regard to the duties of officers required

to preside at such town meetings, are made pre

cisely the same, so far as they may be applicable.

It appears therefore to me that these gentlemen
had a right to vote in the town of Dedham, but

had not a right to vote in the town of Walpole.
Nor does it seem to me that it is a sufficient an

swer, that they might be disfranchised, if not al

lowed to vote in Walpole ; that there is no pro
vision in the Act setting them off from the town
of Dedham to the town of Walpole, requiring the

selectmen of Walpole to send a certified list of

such persons to the selectmen of Dedham in such

an election. The answer to that is this : although
I do not see it stated in the Report, yet it was tes

tified before the Committee, and there can be no

question about the fact, that the selectmen of the

town of Walpole did send a certified list of such

legal voters, to the selectmen of the town of Ded
ham, with the exception of two, who, I believe,

did not happen at that time to have been for six

months residing upon that territory, although the

six months would have been completed upon the

7th of March, the day of the election. And fur

thermore, if it be said that these two voters would

have been liable to lose their ballots, I reply that

it is provided by law, in the Revised Statutes, that

it shall be the duty of the selectmen and it ap

plies to the election of delegates to this Conven
tion as well as to the election of representatives

to preside at such elections. There must conse-
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quently be present at all times a majority of the

selectmen ;
and in order to secure the rights of

voters, it is provided that if the name be not upon
the list, upon furnishing the evidence that the

person is entitled to vote, his name shall be placed

upon the list, and he shall be allowed to vote.

For these reasons, and I will not trouble the

Convention by stating my views further, I was

unable to concur with the majority of the Com
mittee in this Report, so far as relates to the dele

gate from the town of Walpole ;
and for the pur

pose of placing the question fairly before the Con

vention, I move that so much of the Report as

relates to the election of a delegate from the town

of Walpole, be recommitted, with instructions to

report a vacancy in that town.

Mr. SIMMONS, of Hanover, obtained the

floor, but yielded to

Mr. LORD, of Salem, who said : As the gen
tleman is upon the Committee, I desire to ask

him a question. I see reported the name of the

town of West Roxbury, and no representative I

against it. There arc eight towns reported as hav-
!

ing vacancies, in consequence of having made no
i

choice, and among them is not West Roxbury. I

wish to inquire why the Committee did not report

a vacancy in West Roxbury.
Mr. SIMMONS, of Hanover. The Chairman I

of the Committee on Elections, (Mr. Abbott, of
j

Lowell,) in consequence of sickness in his family, !

is unfortunately absent at this time. I had hoped
that he would be here to defend the report, as he

;

is more particularly acquainted with it than my
self. First, as to the question asked by the gen- j

tleman from Salem, it was understood by the !

Committee, no person appearing, and the question

not being directly brought before us, that the cit

izens of West Roxbury and of Roxbury all voted
j

together. There were credentials returned, I be

lieve, for a delegate for AVest Roxbury. But it

was stated that he was elected both in Roxbury
and in AVest Roxbury, by a sort of understanding,
so that there should be no difficulty, and they
should have a representative here. In either j

view of the case, there can be no vacancy there.

Mr. LORD. I Avill ask the gentleman in rela

tion to the town of Marion, in Plymouth County,
which is reported as having no representative, and

yet is not reported as having failed to elect. AVill

he tell us why that is so ?

Mr. SIMMONS. I do not know that that case
j

was particularly before the Committee. AVheii-

ever it comes up, we shall be prepared to meet it,

and to settle it, I trust, upon its own merits.

&quot; Sufficient unto the day is the evil thereof.&quot; I
j

prefer at this time to consider the question with
j

regard to the town of Walpole, and not to attempt
j

to explain in relation to every other town which
the gentleman from Salem may wish to ask ques
tions about.

In looking at this matter, the Committee were
somewhat oppressed by the opinion which the

gentleman from Cambridge (Mr. Ladd) has ex

pressed. At the first view, I think the majority
of the Committee would have concurred in that

opinion ;
but upon looking carefully at the two

statutes, comparing their dates, and the time

when they were to go into effect, and also exam
ining the statutes where these various terms are

used, expressing the qualifications of voters, the

Committee, with the exception of that gentleman
only, I think, came to the conclusion contained in

the Report which we have submitted.

In the Act setting off the inhabitants of a por
tion of the town of Dedharn to the town of AVal-

pole, we find that it provides :

&quot; The said inhabitants, hereby set to AValpole,
shall continue to be a part of Dedham, for the

purpose of electing representatives to the general
court, until the next apportionment of represen
tatives in the Commonwealth.&quot;

That provision, Mr. President, it is well known,
was in consequence of a provision in the Consti

tution, with the decision of the Supreme Court
under it, that we shall not change the representa
tive districts except once in ten years. For all

other purposes for which they could constitution

ally vote, it was understood and intended by the

legislature, that they should vote in the town
where they were placed. In the first section of

the Act calling the Convention, we find the pro
vision, that &quot; the inhabitants of the several cities,

towns, districts, and places within this Common
wealth, qualified to vote for senators or represen
tatives in the general court, shall, on the second

Monday of November next,&quot; meet and vote upon
the question whether or not we shall have a Con
vention. The phrase used there is, &quot;senators or

representatives.&quot; Then in case a Convention is

agreed upon, it is provided that &quot; the inhabitants

of the several cities and towns within the Com
monwealth now entitled any one year to send one
or more representatives to the general court,&quot;

shall meet, &c. The inhabitants of AValpole in

cluded this portion of Dedham. The inhabitants

are spoken of in a body, aud not in relation to

the small portion or large portion that might vote

in a particular place. But it we adopt the other

construction, and say that it means only the men
that may vote in that town for representatives, we
disfranchise these individuals set off to the town

of Walpole. They arc not inhabitants of the

town of Dedham ;
and if they cannot vote in

AValpole in the election of delegates to this Con-
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vention, they can vote nowhere. We find also

in the same section :

&quot; And at such meetings of the inhabitants,

every person entitled to vote for representatives

in the general court, shall have a right to vote in

the choice of delegates.&quot;

This was a meeting of the inhabitants of the

town of Walpole. Those inhabitants of Walpole
who voted, were entitled to vote for representatives

in the general court. A portion of them, it is

true, were not entitled to vote for representatives

in the general court, in the town of Walpole ; but,

in the opinion ofthe Committee, this was a descrip

tion of the class of persons entitled to vote, and

the Act might just as well have read, the inhabi

tants qualified to vote in the elections of fown

officers, or of governor, or of senators. If any

gentleman will take the trouble to look at the

Revised Statvites, where voters are spoken of, he

wall see that these are convertible terms, some

times one expression being used, and sometimes

another. These were the principal reasons which

influenced the Committee. They believed it to

have been the intention of the legislature that every

qualified voter should have the privilege of being

represented here. These voters voted there in

good faith, and voted nowhere else. The Com
mittee, therefore, thought, that in fairness and

equity, they should be represented. The matter

should be placed upon a broader and more liberal

ground than in the election of representatives ;

for we are not met to enact laws which can inter

fere with the rights of any part of the Com
monwealth. All we can do is to deliberate, and

to frame a Constitution upon which the people
are to give their votes, whether it shall be adopt
ed as the organic law of the State, aye or no.

The instrument which we shall submit to the

people, will have no more authority than though

you, Mr. President, should send out an instru

ment prepared by yourself, and should ask the

people whether they would adopt your frame of

government as their organic law. And if the

people should properly sanction an instrument,
however unauthorized, emanating from any mem
ber of this body, or any person out of it, it would
have as much vitality, and be as much the law of

the land, as though it had emanated from this

Convention.

Mr. PLUXKETT, of Adams. It seems to me
that if we are to be guided by precedent, we ought
to be a little careful what precedents we set for

others. I am a member of the Committee on
Elections but not having been notified of their

time of meeting, I was not present when the mat
ter was acted upon. I accord, however, with the

gentleman from Cambridge, (Mr. Ladd,) in the

view he has taken of this matter. The law set

ting off a portion of the town of Dedham to the

town of Walpole has been read, in which it says

that the selectmen of Walpole shall make out a

true list of the qualified voters for representatives

in the portion thus set off, and deliver the same to

the town of Dedham. The Act under which this

Convention is assembled provides that in the elec

tion of delegates every person who had a right to

vote for representatives in the General Court,

should have a right to vote for delegates. Now I

suppose these seven gentlemen bad a right to vote

for a representative somewhere, and also a right

to vote for a delegate somewhere. The Act call

ing this Convention provides that the elections

should be held in the same manner, and presided

over by the same officers as in the case of represen

tatives in the General Court, and the votes were to

be received in the same manner. It cannot be, it

seems to me, that it was intended that any one

should vote in one place for representatives and

in another for delegates. The Act also provides

that all orders in force regulating the election of

representatives should be continued in force and

applied to the election of delegates to this Con
vention. An Act passed on the 30th of April

preceding, requires these seven gentlemen to vote

for representative in the town of Dedham. Xow,
I submit to this Convention, whether, under this

Act, these gentlemen were entitled to vote in the

town of Walpole. They had a right to vote in

Dedham where there wras a poll held, and why
could they not have gone there and voted ?

It seems to me that the case is a very clear one.

I have no wish to disfranchise any town. I have

no desire that the town of Walpole shall not be

represented. I suppose if tliis motion to recom

mit be adopted, and the Committee report that

there is a vacancy, this Convention will notify the

town of Walpole, and they can then send a dele

gate here. But do not let us establish tlvj prece

dent proposed by the Committee. Much has

been said about precedent. We ought to be ex

ceedingly cautious how we set precedents by
which future conventions shall be governed. I

know it was said here the other day that we aro

not amenable to law, but I trust no one believes

we were sent here to over-ride the law, but

rather to establish a form of government that

shall be the basis of future laws.

Mr. BROWX, of Dracut, This is an impor
tant question as to- whether a town shall or shall

not be represented here. As the chairman of

the Committee (Mr. Abbott) is absent in Lowell
in consequence of illness in his family, I desire

that the further consideration of this subject be

postponed until to-morrow, when he will uii-
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doubtcdly be present to state his reasons for

submitting this Report.
Mr. BRADFORD, of Essex. I do not see

how any gentleman can be in doubt in regard to

this case. These inhabitants of Dedham had

been set off in April, 18-52, to the town of Wai-

pole and at the time of the election of delegates

to this Convention had been inhabitants of Wai-

pole nearly eleven months. Xow, I would ask

gentlemen, if, by the existing Constitution of this

Commonwealth, these gentlemen were not quali

fied voters of the town of Walpole for the election

of representatives and all other officers ? Can the

law of the legislature of this Commonwealth take

away that right ? B ut, as I understand the law,

it does not attempt to disqualify them from voting

for representative, but only to postpone the exer

cise of that right until a certain contingency shall

happen. Xow, they appear to have been fully

qualified to vote for representatives, and I can see

no good reason why they should not be considered

as having been fully qualified to vote for dele

gates to this Convention. Entertaining these

views, I shall go for the adoption of the Report.
Mr. GRISAVOLD, of Erving. There seems to

be a difference of opinion here. I understand the

chairman of the Committee (Mr. Abbott, of Low
ell) is absent on account of sickness in his family.

I think that in justice to the claimant of a seat

here for the town of Walpole, the subject should

be postponed until to-morrow in order to give the

chairman an opportunity to be here and give his

views to the Convention. I therefore submit

that motion.

The question being taken, the further consider

ation of the subject was postponed until to-mor

row.

Reconsideration Town of Berlin.

Mr. TRAIX, of Framing-ham, moved a recon

sideration of the vote by which the Convention

adopted the order of Mr. Butler, of Lowell,

in relation to notifying the town of Berlin of the

vacancy in this Convention.

Mr. THOMAS, of AVeymouth, moved a sus

pension of the rules for the purpose of considering

that motion at this time.

The question being taken, upon a division, as

follows : ayes, 14o ; noes, 88 : two-thirds not

voting in favor of the suspension, it was not

agreed to, and the motion to reconsider was

placed in the Orders of the Day for to-morrow.

Time of Electing of the Committees.

Mr. WILSOX, of Xatick. At the request of

several gentlemen who have been appointed upon
more than one of the committees, I ask leave to

offer the following order, the object of which is to

modify the order of yesterday :

Ordered, That the order of the 10th instant,

instructing the several committees of the Conven
tion to hold daily meetings at a stated time, be so

far modified as to allow them, to arrange their

hours of meeting.

The order was then considered, by unanimous

consent, and adopted.

Resignation of Henri/ B. Rogers, of Boston.

Mr. APPLETOX, of Boston, presented the

resignation of Henry B. Rogers, of Boston, who
had been compelled to sail for Europe in con

sequence of ill health, and in pursuance of the

advice of his physicians, which was received and

referred to the Committee on Elections.

Assignment of Scats.

The PRESIDENT announced the following

gentlemen as members of the Committee to act

with the Messenger of the Convention in assigning

scats to members, viz. :

Messrs. Bates, of Plymouth, Gardner, of Bos

ton, Earle, of Worcester, Bennett, of Hubbards-

ton, Pcabody, of Salem, and Jackson, of Ilox-

bury.
On motion, at twenty minutes past five o clock,

the Convention adjourned.

THURSDAY, May 12, 1853.

Orders Submitted and Adopted.

Mr. DAVIS, of Plymouth, submitted an order

instructing the Committee upon the Bill of Rights

to inquire into the expediency of declaring that

the legislature shall pass no law recognizing a

distinction in the rights of the citizens of this

Commonwealth on account of color or class, and

that no distinction made by any person or institu

tion, founded solely upon color or birth, shall be

recognized by this Commonwealth.
The order was adopted, and referred to the

Committee on the Bill of Rights.

Mr. FRENCH, of Xew Bedford, submitted an

order instructing the Committee to whom was re

ferred so much of the Constitution as relates to the

Judiciary, to inquire into the expediency of elect

ing all our judges by the people, and to report

thereon.

The order was adopted, and referred to the

j

Committee on the Judiciary.

Mr. FRENCH also submitted an order in

structing the Committee to whom was referred

so much of the Constitution as relates to the
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Qualifications of Voters, to inquire into the ex

pediency of providing that the same manner of

voting be applied to the election of county, city,

and town officers, that are elected by ballot, as by
the Act of 1851 and 1852, applies to the election

of State and United States officers, and to report

thereon.

The order was adopted, and referred to the

Committee on the Qualifications of Voters.

Mr. ALVORD, for Montague, submitted an

order instructing the Committee to whom was

referred so much of the Constitution as relates

to Attorneys-General, Solicitors- General, Sher

iffs, Coroners, Registers of Probate, and Notaries

Public, to inquire into the expediency of pro

viding for the election by the people of Clerks of

the Courts, District Attorneys, and all other

county and district officers, and to report there

on.

The order was adopted, and referred to the

appropriate Committee.

Reports from Committees.

Mr. ALLEX, of Worcester, from the Special

Committee to whom was referred the order of the

6th instant, directing them to consider and report

upon the expediency of filling such vacancies as

may exist in this Convention, reported that they
had discharged the duty assigned them, and found

that eight towns entitled to representatives in this

Convention, had made no returns
;
and several

cities having delegates here were not repre
sented by the full number to which they are

entitled. But inasmuch as the Committee had
been unable to obtain any information as to the

causes of this state of facts, whether such had in

any case resulted from neglect or fault upon the

part of the towns not represented, or from some
other cause, they recommend that no action be

taken upon the subject by the Convention at

present, but that it be left to be disposed of as

each particular case, with its attendant facts, may
be presented.
The Report was received and placed among the

Orders of the Day.
Mr. ALLEX also presented a Report from the

Committee to whom had been referred so much
of the Constitution as relates to the Frame of Gov
ernment, &c., which Committee in part perform
ance of the duty assigned to them, recommended
that the name &quot; Commonwealth of Massachu

setts,&quot; be retained.

The Report was received and placed among the

Orders of the Day.

Town of Walpole*

On motion of Mr. BROWX, of Dracut, the

Convention resumed the consideration of the Re

port of the Committee on Credentials.

The pending question was upon the motion of

Mr. LADD, of Cambridge, to recommit so much
of said Report as related to the town of Walpole
to the Committee on Credentials, with instruc

tions to report a vacancy in that town.

Mr. ABBOTT, of Lowell. Having been un
able to be present yesterday, when this subject

was before this Convention, I desire now to state

some of the reasons which induced the Committee

on Elections, almost unanimously, to come to the

conclusion upon this matter, which they have

embodied in this Report. It is a question involv

ing some doubt, perhaps, upon the first presenta
tion of the facts connected with it

;
but I appre

hend that, upon further consideration of the Act

calling together this Convention, and the Act

setting apart a portion of the town of Dedham to

the town of Walpole, there will be found to exist

110 great doubt upon the subject. The doubt

probably arose from the fact that the Act of 1852,

calling the Convention, is nearly a transcript from

the words of the Act calling the Convention of

1820, without taking into consideration that cer

tain matters pertaining to representation are ma
terially altered from what they were at that time.

It is upon this ground, probably, and because

towns have been divided since the apportionment
of 1850 and 51, for representative districts, that

the difficulty arose.

By referring to the second section of the Act

calling this Convention, it appears that the inhab

itants of the several towns and cities in this Com
monwealth, entitled to one or more representa

tives, are directed to meet and elect a like number
of delegates. And it further goes on to provide

that at such meeting of the inhabitants, every

person entitled to vote for representatives in the

general court shall be entitled to vote for dele

gates to this Convention. The question then

arises, whether the persons set off to the town of

Walpole from the town of Dedham, are entitled to

vote in the town of AValpole, from the peculiar

phraseology of the Act, thus setting them off,

which phraseology was in consequence of the de

cision of the Supreme Court that persons so set

off after an apportionment year, must continue to

vote in their old town until after another appor
tionment. Now I apprehend that the onus pro-
bandi rests upon those who claim that this portion
of the inhabitants of the town of Walpole were

not entitled to vote in that town for delegate.

By reference to the general law, you will find

that every inhabitant living six months in any
town and possessing the other requisite qualifica

tions, is entitled to vote in that town in all cases



8th day.] TOWN OF WALPOLE. 105

Thursday,] ABBOTT. [May 12th.

that may arise, and no inhabitant has a right to

vote out of his domiciliary limits, except there be

a special provision to that effect in some other

law. Now, in this case, the inhabitants of tlus

portion of the town of Walpole which was set off

from Dedham were inhabitants of Walpole for

the purpose of voting and all other purposes, with

the one exception made in the Act setting them

off, viz. : they could not vote for representative,

for the reason I have before stated, except in the

town of Dedham, until after the next apportion
ment. But in every other case they were entitled

and bound to vote within, the territorial limits of

the town of Walpole. They had no right to vote

anywhere else except in one particular case, that

of representative, in which case they were obliged

to vote in the town from which they were set off,

in consequence of the revision of the Constitution

in 183o and 36, and the decision of the Supreme
Court that no representative district could be

changed except at the times of apportionment.
Now the election of delegates to this Conven

tion has nothing to do with the election of rep
resentatives to the general court. Those persons

living in that part of the town of Walpole set off

from Dedham were inhabitants of Walpole for all

purposes except one. They came before the se

lectmen of Walpole and claimed to have a right

to vote there for delegate. Now I ask, how
could they be refused the privilege of exercising
that right ? Suppose for a moment that they are

now at the polls and the necessary questions are

being put to them. Are you inhabitants of the

town of Walpole r The answer is, We are in

habitants of this town for all purposes, and it is

so enacted by law. Another question is put to

them, adopting the strictest construction of the

Act of 18 o2. Are you entitled to vote for rep
resentative to the general court r Mark you, it

is not, are you entitled to vote for such repre

sentative from the town of Walpole ? No such

question can be put to them ; no such requisition

is made by the Act calling this Convention. But
the question is, are you entitled to vote for rep
resentative to the general court? That is an

swered in the affirmative. Have you been inhab

itants of this town six months r We have. These

questions being so answered by these men, why
should they not be allowed to vote ? Where else

could they vote ? They are not inhabitants of

Dedham, but of Walpole. The Act requires noth

ing more than that, at such meetings, those en

titled to vote for representatives to the general

court, shall vote for delegates to this Convention.

I apprehend that, upon a further examination,
the conclusion must be that this phraseology up
on which the doubt that has arisen is founded, is

intended merely to refer to qualification of voters,

and not the place of exercising that right.

Now, to show that I am not wrong in this

opinion that the terms &quot;qualified voters&quot; and

&quot;persons entitled to vote for representatives ill

the general court,&quot; are convertible terms, I beg
leave to refer to various provisions in our statutes.

There is a provision in the 14th chapter of the

Revised Statutes in relation to the election of

registers of deeds. If the construction contended

for upon the other side be the true construction,

then the inhabitants of this portion of Walpole
must vote in Dedham for register of deeds, and
for a variety of other officers, as the phraseology
in the one case is the same as in the other. In.

the case referred to, there is a provision that &quot; at

the annual meeting of the several towns in each

county for the year 1836, and every year after

wards, the inhabitants of said towns qualified to

vote for representatives in the general court

shall elect registers of deeds,&quot; &c. This is not

the only instance, for by turning to that portion
of the Revised Statutes which provides for the

election of members of congress, you will find this

phraseology :
&quot; The selectmen of the several towns

shall, in the manner prescribed by law for hold

ing elections therein, cause the inhabitants of such

towns, duly qualified to vote for representatives

in the general court, to assemble,&quot; &c. Again,
in regard to presidential electors :

&quot; The select

men of the several towns shall, in the manner

prescribed by law for holding elections therein,

cause the inhabitants of their respective towns,

qualified to vote for representatives in the gen
eral court, to assemble,&quot; &c. You find the same

phraseology in all these cases. Now, when the

legislature set off a part of the inhabitants of the

town of Dedham to the town of Walpole, be

cause the exigencies of those inhabitants thus set

off reqviired that they should have the right of

voting in the town of Walpole, if the construc

tion contended for upon the other side be correct,

the legislature did not accomplish the object in

view, because, in the large class of cases to which

I have referred, these inhabitants must still con

tinue to vote in Dedham, not only for represent

atives in the general court, as provided for by

special enactment, but also for registers of deeds,

members of congress and presidential electors.

Now, that the terms &quot;

persons entitled to vote

for representatives in the general court,&quot; and
&quot;

qualified voters,&quot; are convertible terms, mean

ing one and the same thing, I think cannot be

doubted. It will be found that in the same chap

ter providing for the election of registers of deeds,

there is a provision providing for the election of

other county officers, viz., treasurer and commis-
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sioner, and althoxigh the same qualifications are

required in the one case as in the other, yet the

term &quot;qualified voters&quot; is used in the latter

case, showing conclusively, to my mind, that all

that was intended was a description of person,

rather than any limit to the place where the right

of voting could be exercised. Again, there is a

somewhat remarkable provision in the statute

concerning election of members of congress. In

the first place it requires the selectmen of the

several towns to assemble &quot; the inhabitants

qualified to vote for representatives in the general

court.&quot; Then, in the provision immediately fol

lowing, providing for another election in case of

no choice being made, the phraseology is,
&quot; The

selectmen of the several towns, etc., shall cause

the qualified voters to assemble.&quot;

Now, if you adopt the construction contended

for by those who oppose the Report of the Com
mittee, you are driven to occupy this position.

The law of the land has generally provided guards

and checks upon the exercise of the franchise of

voting, considering very properly the ballot-box

as the very ark of our liberty. But in this par

ticular case, adopting the construction of the other

side, no manner of provision whatever is made for

those checks which the law has thrown around

the elective franchise, except in the case of repre

sentatives to the general court, and perhaps mem
bers of congress. By the Act setting off a por

tion of the inhabitants of the town of Dedham to

the town of Walpole, the selectmen of the town

of Walpole are required to furnish to the select

men of the town of Dedham a check list of the

voters thus set off, who are to be treated by the

selectmen of Dedham precisely as though they

had never been annexed to Walpole. This,

however, is required only in the case of repre

sentatives to the general court
;
the obligation

upon the selectmen of Walpole ceases with that

one case. No provision is made that the select

men of Walpole shall furnish to the selectmen of

Dedham a check list of these voters in any other

case. The law is entirely silent upon that point.

I think, therefore, that we cannot come to the

conclusion that in this instance it was the inten

tion of the legislature, w
rhere there was no consti

tutional provision to prevent them from accom

plishing their object, when they annexed the

inhabitants of one territory to another municipal

corporation in order to obviate the inconvenience

previously existing in regard to the exercise of the

right of voting, to still require the inhabitants so

annexed to vote in every case in the town from

which they were taken.

These are some of the reasons and considerations

which induced the Committee on Elections to

come to the conclusion which they did. Fortu

nately there wras no dispute in this case about the

facts. The facts were presented to us, in the first

instance, by a copy of the town record, certified

to by the proper officer, and they were afterwards

verified by the chairman, of the selectmen, who

happened to be the opposing candidate, and who
made a statement on oath before us. So far as

the facts are concerned, there can be no disagree

ment ;
the only point at issue is on a question of

law, as to the construction of the Act of 1852,

taken in connection with the Act setting off part

of the town of Dedham to Walpole. The Act

setting off a part of the town of Rochester, and in

corporating a new town called Marion, has been

alluded to ;
but on referring to that Act I find

this provision :
&quot; Said town of Marion shall con

tinue to be a part of the town of Rochester for the

purpose of electing a Representative to the General

Court, State Officers, Senators, Representative to

Congress, and Electors of President and Vice-

President of the United States, until the next

decennial census shall be taken.&quot; Now, Mr.

President, I do not know exactly what we are,

but I suppose we are State officers. As I under

stand it, an officer is a person appointed and com

missioned to perform some pxiblic duty ;
and I

suppose that we are appointed and commissioned

to perform a public duty, the very important duty
of revising the Constitution. We are State officers

for that purpose, and here is an express provision

in this Act directing the inhabitants of the town of

Marion to vote in the town of Rochester when they

vote for State officers. I think, Sir, that a liberal

construction of the Act would show that they did

precisely what the Act creating them authorized

them to do.

Mr. IIOPKINSON, of Boston. As I under

stand the question before the Convention, it is

simply upon the right of the gentleman from

Walpole to his scat. I was very unwilling to

trouble the Convention with any remarks, for it is

always a disagreeable duty to oppose the claims of

an individual to a seat
; but, Sir, vast questions

are involved, depending on important principles,

and as the decision in this case is likely to be

brought up as a precedent, we should consider the

matter well before announcing that decision. In

the examination of this question, Mr. President, I

have not been able to bring my mind to the same

conchision with the chairman of the Committee.

Let us consider for a moment what was the inten

tion of the legislature of 18/52, in passing the Act

calling this Convention. There was no law or

constitutional rule by which an apportionment
should be made. The legislature were entirely at

liberty to adopt any other mode of apportionment
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than that which they did adopt ; they might have

provided that the delegates should he chosen by
counties or by the people at large, inasmuch as the

form of choosing delegates derives authority from

the Act itself. Now, when the Act was drafted,

what was the intention and design of the legislature

to create anewmode of apportionment, or to adopt
the apportionment of the State already existing ?

The Act speaks for itself
;
there can be no doubt,

from the general sense of the Act, that the design
was to adopt the existing system of apportion

ment, under the census of 1850. There were

certain rights to which the inhabitants of the

towns of Walpole and Dedham were entitled by
that apportionment ; each of those towns was en

titled to one representative, and was a repre
sentative district. Their relations in other respects

might undergo a change ;
the lines of the coun

ties might change, and the inhabitants might be

set off to this or to that county according as their

inclinations or interests might dictate ; but after

an apportionment is made according to the decen

nial ceimis, there can be no change of districts so

far as relates to apportionment there can be no

change of town lines which will involve a change
of representative districts until the next ten years
shall expire.

Now, the apportionment of Dedham and of

Walpole was fixed according to the census of

1850 ; and the general intention of the legislature

having been to adopt the existing apportionment,
if there is anything in the Act calling this Con
vention which is equivocal, which will admit of

various constructions, that construction should be

adopted which is most consistent with the general

design of the Act, in order that it may go into ef

fect according to the intention of the law-makers,
instead of thwarting that intention. The chair

man of that Committee says he thinks it a matter

of some doubt ; but, to my mind, it seems very
clear that there is nothing in the language of the

Act which requires the construction that he has

contended for. If it admits it, at least it does not

require it. If it required it, just look at the con

sequences to which it would lead. Suppose a

new town is created ;
under the construction of

this Act which is contended for, it would not be

possible for that town to be represented. What is

the law of 18-32, under which we are convened ?

It provides that each of the districts shall be

entitled I use the word districts instead of towns,
because when you speak of a town entitled to a

representative, you mean a representative district

to the same number of delegates that it was en

titled to by the apportionment of 1850. How
many delegates would the town of Winthrop be

entitled to, in that case ? None at all, Sir
;
sim

ply because, under the census of 1850, there was
no apportionment of any representative to that

town, and they would thus have legislated it out

of any right whatever to have a delegate. The
same principle would apply to the towns of

Swampscot and West Iloxbury ; the inhabitants

would be deprived of any representation at all,

unless they were permitted to vote in the towns
of North Chelsea, Lynn and Iloxbury, from
which they were taken. I will read from the Act

incorporating the town of Winthrop :

&quot; The town of Winthrop shall, for the purpose
of electing representatives to the general court,

until the next decennial census, or until another

apportionment of representatives be made, remain

a part of the said town of North Chelsea, and
vote at such place as the inhabitants of said North
Chelsea hold their meeting for the election of rep
resentatives.&quot;

So far as I sec now, this is precisely in point.
If this distinction be adopted, that they arc to vote

according to the new town lines and not according
to the old, there is no power in the town of Win
throp to be represented here at all, because the

Act would give them no representative, and if

they had no representative they would have no

delegate. I will illustrate this matter by putting
a case much stronger in point of rmmbers than

the one before us. I will suppose, instead of a

small section of one town being taken off and an

nexed to another, that eleven of the wards of the

city of Boston had been annexed to the town of

Brookline, leaving only East Boston. According
to the construction contended for in this Ilcport,

it would follow of course that the town of Brook-

line, having some 130,000 inhabitants, would be

represented here by only one delegate, while the

few inhabitants of Eaivt Boston would be entitled

to forty-four delegates. That is the same princi

ple, and it would lie applicable in precisely the

same manner ; and this supposed case illustrates

the more strongly my position that such could not

have been the intention of the legislature, bxit

that, on the contrary, their intention clearly was

to adopt the existing apportionment instead of the

town lines, in the election of members of this

Convention. The Act under winch this Conven

tion is called uses language which, in its most

natural sense, leads to the same conclusion. I

refer to the second section, which provides that

the meetings shall be duly notified by warrant

from the selectmen of the several towns, and the

mayor and aldermen of the several cities, and that

the inhabitants &quot; shall elect one or more delegates,

not exceeding the number of representatives to

which each town or city was entitled last year it

being the year in which the valuation of estates
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in the Commonwealth was settled to meet dele

gates from other towns and cities in Convention, for

the purposes hereinafter expressed. And at such

meetings
&quot; what meetings, Mr. President ?

Meetings called according to law. &quot; At such

meetings of the inhabitants, every person entitled

to vote for representatives in the general court

shall have a right to vote in the choice of dele

gates.&quot;
In their remarks upon this subject, gen

tlemen have spoken of &quot;

qualified voters
&quot;

as if

this was synonymous with the language of this

Act ; but it will be noticed that this is somewhat

different from the language here used. The Act

says : &quot;At such meetings of the inhabitants, every

person entitled to vote for representatives&quot; not

every qualified voter, but every person duly qual
ified to vote for representatives ;

not those quali

fied to vote at general meetings, but those entitled

to vote at such meetings
&quot; shall have a right to

vote in the choice of delegates&quot; to this Conven

tion. That is the plain and obvious meaning ;
it

is the more natural construction, and there is no

necessity for forcing another construction upon
the language. The Act was made to apply

throughout the whole Commonwealth ;
and we

are not to adopt a construction to help this par

ticular town, or any other particular town, which

will have the effect of disfranchising the inhabi

tants of the town of Winthrop, and taking away
from them the power of voting anywhere for a

delegate, or of being represented by any delegate

in this Convention. The Report of the Commit
tee would inevitably lead to this conclusion, as it

seems to me
; and I hope, therefore, that we shall

not, out of kindness to the individual who will

be effected by it, adopt a construction of the law

which will return like a curse to plague the in

ventor.

Mr. ALLEN, of Worcester. This subject has

been so well presented to the Convention by the

chairman of the Committee, (Mr. Abbott,) that

I do not intend to speak at much length upon it.

How strangely we are made to differ ! My friend

who has just addressed this body, feels great sym
pathy for the gentleman from Walpole, but his

strong convictions of duty, and his great fear lest

certain principles should be overthrown, restrain

him from the exercise of the kind and benevolent

feelings which he entertains towards that indi

vidual, and oblige him to oppose the adoption of

the Report of the Committee. Now, Sir, I have

come to an opposite conclusion
;
and it is because

it is consistent with justice, and with the just

regard for the rights of voters, that I concur in

that Report. It is agreed, 011 all hands, that there

is nothing in the Act calling this Convention

which expressly declares that individuals situated

like these electors in the town of Walpole, shall

not be allowed to vote in the town in which they
reside. But it is said that the general scope and

purport of the Act shows that it was not the in

tention of the legislature that such should be the

case. Sir, I call this begging the whole question.
What was the general object of the Act ? It was
that a Convention of the people might be held,

and that the electors of the Commonwealth might
have an opportunity to give their franchise for

delegates to meet in this Convention. But is there

any indication in that Act that electors situated

like these voters in the town of Walpole, should

not vote in the town in which they happen to re

side ? I do not find it so. There is no provision
that they shall possess the same qualifications that

voters are required to have in order to constitute

electors of representatives to the general court.

What then ? It does not follow from that pro
vision which has been read, that they must vote

in the same place where they have been accus

tomed to vote for members of the House of Rep
resentatives. There is nothing in that Act which

prescribes the place where they must attend and

vote ; and how does my friend from Boston as

certain that it was the intention of the legislature

to require seven voters of the town of Wal

pole to vote in the town of Dedham ? I do not

find it so stated in the Act, and I apprehend that

there is no reason for supposing that it was so in

tended. In my opinion, if the attention of the

legislature had been called to this very point, the

legislators themselves, in the exercise of a just

regard for the rights and privileges of individual

voters, would have directed these men to do pre

cisely as they have done to vote in the town of

Walpole, where they reside. And why shbuld

they not vote there ? To be sure, in the election

of representatives, it was rendered necessary by a

just interpretation of a constitutional provision,

that they should continue to vote in the town

from which they came until a new apportionment
should take place. They were required to do it,

not because it was best that they should vote in

the town of Dedham on ordinary occasions, but

from the necessity of the case ;
and where that

necessity docs not exist, no such requirement is

made of them, and they are not to vote at the

polls in Dedham, but in Walpole.

While, then, there is no reason for their being

required to vote on an occasion like this, in the

town of Dedham, on the other hand there is the

strongest reason why they should be allowed to

vote in the town of Walpole. What is the duty
to be performed by this Convention ? It is the

formation of a new frame of government, or an

amendment of that at present existing. This will
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involve a variety of new provisions perhaps an

obliteration of the district lines that have been

formed for the purpose of electing members of

the general court new provisions affecting the

interest of the town of Walpole, as of all other

towns in the Commonwealth, not for this year

merely, not for the present decennial period, but

for the whole lives of the present inhabitants of

that town, and for successive generations. It is

an object looking not merely to the present but

to the future, and individual voters want to elect

delegates who will have regard to their rights in

the future, and to the general good of the town
in which they reside. We come here as the rep-
resc nt itives of the several towns in the Common
wealth, and it is obviously proper that these seven

voters should be represented here by a delegate

residing in the town where they reside, whose in

terests are identical with their own, and who
would desire that the welfare of the town of

Walpole where they live, should be protected by
a proper representation in all time to come.

Therefore the Act bv which the Convention was

called looked to the distant future as well as the

near future. It was proper that voters should be

connected, in the exercise of their right of suf

frage, with the individual who is to represent

their rights for the future
; and I maintain, there

fore, that there is a very important reason for

allowing these voters to exercise the right of

suffrage in the town to which they now belong,
rather than the town from which they came.

What shall be done, then, with another class of

people, for instance, those of the town of Winthrop ?

A different rule must govern in such cases a rule

which will be applicable to them ; and when the

question presents itself before the Convention, I

think they will have no difficulty in finding and

applying a rule. But let us not introduce con

fusion here, by mingling two cases which are es

sentially different in some of their particulars.

When the subject of a Constitutional Convention

wa? before the legislature, there was a difference of

opinion there as well as among the people ;
and in

the discussion of the subject, there were some cases

which did not occur to the minds of the legisla

tors. The case of new towns, like the town of

Winthrop, was probably one of these ; and I

think the inhabitants might very properly have

met and have sent a delegate to represent the in

terest of that town in fixing the right of represen
tation hereafter. But that question does not now
arise, because the inhabitants of that town imitcd

themselves with the community with which they
were formerly connected.

With regard to this case, it seems to me that there

can be no difficultv about it. These men exercised

their right of suffrage where they felt their interest

to be, and no mischief resulted to any one from

it. In the case assumed by my friend, with regard
to the city of Boston, he supposes that eleven

wards had been annexed to the town of Brook-

line, and he then asks us if the town of Brook-

line, with its 130,000 inhabitants, should only
have one delegate, and the inhabitants of East

Boston should have forty-four ? Let me tell him,

Sir, that the legislature, in its discretion, coxild

make provision for any such case as that, if they
should ever have occasion to do so ; but we can

not reason upon such extreme cases or such ex

travagant propositions. Why, Sir, the gentleman

might as well have said, &quot;Suppose the city of

Boston had been caught up by a whirlwind, and

carried away and set down upon the banks of the

Connecticut Itiver, would the town of Chelsea

have been the county of Suffolk forever after

wards ?
&quot;

[Laughter.] I hope, Mr. President,

that the Convention will come to a just conclusion

with regard to the subject before them. On the

one hand, there is the right of individuals, prop

erly and reasonably exercised ;
will you sxistain

them in the exercise of that right ? On the other

hand, there is an objection of a merely technical

character, and I hope that we shall not be deterred

from doing what justice and a regard to the rights

of voters demands of us, on account of a techni

cal objection which ingenuity can raise, but which

a little sound discretion and good sense will brush

away.
Mr. WILSOX, of Natick. I desire to say a

word or two in regard to the vote I propose to

give upon this question, and I shall be very brief

in what I have to say.

These persons set off from the town of Ded-

ham to the town of Walpole, attended the elec

tion, honestly believing that they had a right to

vote in the town of Walpole for delegate to this

Convention. They gave their votes under that

impression. The result of their votes, if counted,

elects Mr. Bird as delegate to this Convention from

that town. Xow, if we follow the will of the

people as expressed, then as these men supposed

they had a right to vote as they did Mr. Bird is

the delegate from Walpole, and as such, I think

we ought to receive him, and so I shall vote. I

do not believe that the legislature had any right

to change, in any way whatever, the Act of the peo

ple of Massachusetts calling this Convention. So

believing, and believing also that there are many
delegates upon this floor who, by a strict construc

tion, have no right to be here, yet, as they received

the votes of the people in their districts, honestly

and fairly given, and are here by the popular will,

fairly expressed, I would not, under any circum-
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stances, forbid their remaining. I shall vote for

this Report, and to retain all members in this

Convention who come here after having received

a full expression of the wishes of the people of

their several districts.

Mr. MOREY, of Boston. It appears that on

the 7th of March last there was a meeting of the

inhabitants of Walpole, summoned in pursuance
of a law providing for such meetings

&quot; of the in

habitants entitled to vote for representatives in

the general court.&quot; That probably was the form

of the warrant. Now, what is the meaning, in

common parlance, whether used by a lawyer or

one not a lawyer, of the expression &quot;inhabi

tants entitled to vote for representatives in the

general court :
&quot;

Suppose, for a moment, that the

legislature is about to pass an act affecting the

vital interests of some town, and they are of opin

ion that that act should not go into effect except

by being adopted by the inhabitants of that town.

A clause is inserted, saying that the act shall go
into effect as soon as it may be adopted by &quot; the

inhabitants of the town entitled to vote for

representatives in the general court.&quot; Would not

that mean, entitled to vote for representatives from

that town ? Is there any lawyer in the country,

who, upon being consulted by the selectmen or

assessors, as is often done when they are in doubt

concerning the interpretation to be given to any
law, would say that any inhabitant entitled to vote

elsewhere for representative, could vote upon
the adoption of that act ? I think not. And the

same construction should be applied to this case,

and the language used means persons entitled to

vote for representative in the general court from

the town in which the meeting is held.

It appears that, at this meeting for the election

of delegate to this Convention in the town of

Walpole, seven persons claimed a right to vote

there. The selectmen said they could not receive

their votes, because they were the inhabitants of

Dedham, as far as that Act was concerned, and

although they had been set off to Walpole for

some purposes, they were not inhabitants of that

town for every purpose. They were inhabitants

of both towns in part, as the Act setting them off

expressly provided that they should be considered

as inhabitants of Dedham for the purpose of elect

ing representatives in the general court, and also of

Walpole for other purposes. Now, the place where

these inhabitants were entitled to vote for dele

gate to this Convention depends upon the con

struction of the Act calling this Convention. The
Act provides, when it shall appear that the voice

of the people is in favor of calling a Convention,
that meetings for the purpose of electing delegates
shall be called, and the inhabitants of each town

or city, entitled to vote for representatives in the

general court, shall, at such meetings, vote for a

like number of delegates which they are entitled

to of representatives ;
the meetings shall be pre

sided over by the same officers, and the votes re

ceived, sorted and counted as in the case of rep

resentatives, and all laws regulating the matter

in the case of representatives shall continue in

force, and be applied to the election of delegates.

The election for delegates was to be conducted in

all respects as an election for representatives.

This case of Dedham and Walpole was not the

only case of the kind. There were the cases of

Winthrop, North Chelsea, West Roxbury and

Swampscot. I know I was consulted upon the

subject by many persons, and I thought the uni

versal sentiment was, that in such cases, the votes

were to be given in the old towns as in the case

of representatives. It seems strange that these

persons should have gone up to the polls in Wal

pole to vote. They had a right to vote in Ded

ham, and why did they not go there ? Suppose
that the seat of the worthy and respectable gen
tleman who represents Dedham, should become

vacant to-morrow by death or resignation, and

this Convention were to send a notice to the town
of Dedham of the fact, with a request or precept
for a new election by the &quot; inhabitants of the

town entitled to rote for representatives in the

general court,&quot; for such is the wording of the

Act under which we arc assembled. What would

the constable do, in whose hands would be placed
the warrant for the meeting ? Here are certain

persons, seven in number, who, at the election on

the 7th of March, went up to the polls in Walpole
to vote. Who are they ? The act setting them
off to Walpole, says that they shall continue to be

inhabitants of Dedham for the purpose of voting

for representatives, and they must of course be

notified because they constitute a part of the Ded
ham representative district. The town meeting
assembles ; these seven persons appear and desire

to vote for delegate ; but the selectmen say that

their rotes cannot be received. What would be

the reply to that ? In the first place, they would

say that they were inhabitants of Dedham, and,

although annexed to Walpole for certain purposes,
still entitled to vote for representative in Ded
ham

; and, therefore, under the Act calling a Con

vention, entitled to vote for delegate in the same

place. When I was practising law, thirty or forty

years ago, I should have asked for no better suc

cess in any suit I might have had in charge, than

I should be sure of obtaining in a suit brought

against the selectmen of Dedham should they re

fuse these persons votes.

These persons, therefore, having a right to vote
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in Dcdham for the delegate to this Convention,

coming under the description of persons entitled

to vote for delegate in Dedham, contained in the

Act calling this Convention, had no right to go to

Walpole to vote as they did on the 7th of March
last. Though set off to the town of Walpole for

some purposes, they were still directed to vote in

the town of Dedham for representative, and the

only right they had to vote for delegate was the

right they had to vote for representative. This

matter, I understand, was brought before a com
mittee of the legislature, and the universal opinion
there was, that they could vote for delegate only in

the town from which they had been set off. For

these reasons, and under these circumstances, I

think the person declared by the Committee to be

entitled to a seat in the Convention from the

town of Walpole, has not been duly elected to

that place. I am, therefore, in favor of reversing

that decision of the Committee, and declaring the

seat of the delegate from Walpole vacant. When
that is done, the Convention can adopt such order

in regard to filling that vacancy as may be

deemed proper.

Mr. KEYES, of Abington. The only apology
I can offer for extending this discussion, is, that

I am myself a citizen of the town of Dedham. I

was also a member of the legislature when the

two Acts about which so much has been said was

passed. In regard to the intention of the legisla- I

ture, I believe they had 110 intention about the
!

matter one way or the other. It has been thirty-
j

three years since the last Convention to revise the

Constitution of this Commonwealth was held.

The men who had advised that matter, have long
since passed away. In passing our laws the

legislature had no reference to conventions of

this character. The passing of both these Acts

had not the slightest reference to cases of this sort.

The legislature had 110 intention one way or the

other in reference to the people in controversy

here, but it is left to the Convention to decide the

question in this case, according to the Act under

which they are assembled, and the principles of

equity and justice.

Now a great many of the arguments against

this election seem to me to be very plausible, and

I think the general impression at first was that

all the provisions of law applying to the election

of representatives also applied to the election of

delegates. But literally such is not the case.

Now let us imagine one of these voters going up
to the polls in Dedham and presenting his vote

for delegate. What would the selectmen of that

town say ? Do you belong to the town of Ded
ham ? No. AVhat business then have you to

offer your vote here ? Why I live in that portion

of this town annexed to the town of Walpole.

Very well, what right docs that give you to vote

here ? The roter then reads that provision of the

Act setting him with others off to the town of

Walpole, in which they are required to vote for

representative in the general court in Dedham.
The selectman would say to that, we have no

such business on hand to-day ? we are here to

elect a delegate to the Convention and not a rep
resentative in the general court. You may go
home. Now I am satisfied that there were seven

men who voted for the candidate elected from

Walpole, who did not and could not vote for the

candidate elected from Dedham. I am satisfied

from my knowledge of the men. who presided

over the ballot-box there, that if there had been

the slightest expectation that those votes would

have changed the result of the election, they would
not have been permitted to have been dropped
into the ballot-box. I understand, however, that

upon these votes depend the result of the election

in Walpole. We arc left to decide this question

according to our judgment concerning the mean

ing of the language of the Act, and the principles

of equity, so as to do 110 injustice in any respect.

The Act states expressly that the inhabitants of

the several towns are to assemble in meeting, and

when thus assembled, the &quot;

qualified voters&quot;

for I think the explanation of the gentleman from

Lowell, (Mr. Abbott,) is perfectly satisfactory

upon that point may vote for delegates to this

Convention. The qualified voters did so vote. I

think, therefore, there can be no injustice to any
one in allowing the gentleman who received the

majority of the votes in the town of Walpole to

take his seat here.

Mr. SARGENT, of Cambridge. I have no

disposition to prolong this debate, for it has been

very ably argued on both sides. But I think

there is one point in this case, and a very strong

|

one, in my judgment, that has not been touched

upon by any gentleman on either side. I pre-

|

sume there is 110 man in this Convention, who

j

woxild willingly vote to deprive any member of

his seat, if he was legally entitled to it. Nor do I

, believe any one would vote to give a man a seat

here, if he thought he was not entitled to it.

Now the simple question to be decided here is,

where did these seven men have a right to vote in

electing delegates to this Convention r A portion

i of the Act under which we are assembled, requires

all persons who shall claim to have a right to vote

for delegates, to be entitled to vote for representa

tives in the general court. The Act further pro

vides that all laws in force regulating the du

ties and conduct of town and city officers, sheriffs,

magistrates and electors, in the election of gover-
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nor, lieutenant-governor, senators and representa

tives, shall continue in force and be applied to

the election of delegates to this Convention.

Now what law was in force in reference to these

seven voters, touching the election of representa

tives in the general court ? There was a special

law setting those inhabitants off from the town of

Dedham to the town of Walpole, which required

them to continue to be a part of Dedham for the

purpose of electing representatives to the general

court, until the next apportionment. That was the

law in force. Now, I ask, could they have had

a right to vote in more than one town ? They
had a right to vote in the town of Dedham, and

therefore could have no right to vote anywhere
else.

Now, what other provision was in force to

guard the rights of these seven voters? The

same special statute provides that it shall be the

duty of the selectmen of Walpole to make out a

true list of the voters residing on the territory

set off from Dedham, and deliver the same to the

selectmen of the town of Dedham, seven days at

least before the said election, and said list shall be

taken and used in the same manner as if prepared

by the selectmen of.Dedham. The question now

is, was this law touching the rights and duties of

these seven electors in an election for representa

tive, in force on the day when they were called upon
to vote for a delegate to this Convention ? In my
judgment it was. I understand the check list

was furnished by the selectmen of the town of

Walpole to the selectmen of Dedham, agreeably

to the provisions of this Act. What then was

the duty of these electors ? Why, Sir, to go to

the town of Dedham and vote where they had a

legal right to vote. Unless the selectmen of Ded

ham should refuse to receive their votes, there is

no power on earth that could deprive them of

their right to exercise the elective franchise there

at that time.

As has been said before, Mr. President, the in

tention of the legislature evidently was that the

legislative districts should constitute districts for

the election of delegates, and that citizens of the

Commonwealth should vote for the choice of del

egates precisely as they voted for representatives.

And while I regret that any man is here with a

doubt resting upon him with regard to his right

to his seat, yet, believing as I do, that the law is

decidedly against the lleport of the Committee, I

shall vote for the amendment.

Mr. ABBOTT, of Lowell. Mr. President, I do

not desire to occupy the time of the Convention

further than to call their attention to some of the

statements made by the gentleman from Boston,

who last spoke. It seemed to me that he had a

remarkable facility in applying terms to things

entirely different from those which belonged to

them ;
and not to be disrespectful to him, I should

think, to use a common phrase, that he put the

cart before the horse. He tells us that these in

habitants wrho formerly lived in the town of

Dedham, but who had been annexed to Wal

pole, were still inhabitants of the town of Dedham

except for certain purposes ! Why, Mr. Presi

dent, the law provides that they shall 110 longer
be inhabitants of the town of Dedham, but that

they shall continue hereafter to be inhabitants

of the town of Walpole. Inhabitants of the town
of Dedham, indeed, except for certain purposes !

They are the inhabitants of the town of Walpole
for all purposes, so says the law

;
and they vote

in Walpole for all officers except one. They
pay taxes in Walpole, and the law intended

that they should be inhabitants of the town of

Walpole. My friend from Boston, gets up and

says that they were set off for certain purposes,

but that they remain inhabitants of the town

of Dedham. No such thing, Sir
; they are in

habitants of the town of Walpole, for all the

purposes and design of this Act. Under the pro

visions of the Constitution they cannot exercise

one of their rights in the town of Walpole for a

limited time
;
that is all

;
but when the exception

is made, that they shall exercise their right and

privilege of voting for representative in the town
of Dedham, they by no means cease to be in

habitants of Walpole, and become inhabitants of

Dedham. Why, Sir, you would be laughed at if

you should go and tell these men, that although
the legislature had passed an Act that they should

be set off to the town of Walpole, yet they were

not inhabitants of Walpole oh, no ! they were

still inhabitants of the town of Dedham, except
for certain purposes. Sir, they would tell you
that they were inhabitants of Walpole for certain

purposes, and that those certain purposes includ

ed everything except the right to vote for repre

sentatives for eight or nine years. The gentleman
from Cambridge tells us that the last part of the

second section of this Act calling the Convention,

prevents our coming to the conclusion to which

the Committee have come. I will read it :
&quot; And

all laws now in force, regulating the duty and

conduct of town and city officers, sheriffs, magis
trates and electors, in the election of governor,

lieutenant-governor, senators and representatives,

shall, as far as applicable, apply and be in full force

and operation, as to all meetings holden, and

elections and returns made under this Act, or

which by this Act are required, to be holden or

made, and upon the like forfeitures and penalties.&quot;

&quot;As far as applicable,&quot; the law says. Well,
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Sir, every one of these men had a right to vote

for governor, lieutenant-governor, and senators in

the town of Walpole ; and now, I pray you, why
shall we not apply this rule to the case of these

seven men, instead of picking out the single law

relating to the election of representatives, and say
that that alone shall apply to these individuals ?

The Act says that all laws applying to the elec

tion of governor, lieutenant-governor and sena

tors, as well as representatives, shall apply to the

election of delegates to this CoiiTentioii. Now
my answer to the gentleman from Cambridge is

this : this very provision in reference to the elec

tion of representatives is not applicable to this

election. I do not undertake to say that the pro

visions in reference to the governor, lieutenant-

governor, and senators are not applicable, but

you must come to that conclusion, if the argu
ment of the gentleman from Cambridge is worth

anything. All these laws must be thrown aside

as worth nothing ; you must pick up this law

and make this applicable and throw aside all other

laws which go against the remarkable construction

put upon this Act.

Again, Sir, every inhabitant of a town in this

Commonwealth who has lived in that town six

moiitks, and lived in the State a year, and who
has paid his taxes, with some other provisions,

has a right to vote for town officers, State offi

cers, and representative to congress where?

In the town where he resides, and nowhere else.

&quot;We are here in the capacity of State officers. We
have been commissioned and appointed to per
form some public duties ; and how must we be

elected ? Under the general provisions of law,

every person who has lived in the town six

months, and in the State a year, and who has paid
his taxes, &c., must vote nowhere but in the

town where he lives. If he votes anywhere else,

he must bring an ordr or a law which gives him
a right to vote there. lie has no such right un
less there is an express limitation to the general

provision, or a special exception to it. Now, Sir,

in this case there is no such exception to the gen
eral law. According to the common rule of law,

the mention of one tiling is the exclusion of all

others
;
and the exception in this case is confined

to a single point, and confined to that point be

cause a provision of the Constitution in force at

that time made it necessary in order not to dis

franchise such voters in the election of represen
tatives to the general court. The exception is

confined to that, and to that alone. It relates to

the election of representatives to the general

court, and to no other election whatever. On
no other occasion do these men have any right to

vote in the town of Dedham. By the Act of the

legislature setting them off to the town of Wal
pole, they were told that the public exigency

required that they should vote in the town of

Walpole on all other occasions and in every other

election ; and this particular exception excludes

them from the right to vote in the town of Ded
ham for any body else but for representatives.

Look at it in any point of view you please, it

seems to me that you must come to this result
;

and if the gentleman from Boston, was called

upon to decide upon it as judge, I apprehend that

the argument which I submit as a lawyer, could

not be met, that these seven individuals could

only vote in the town of Walpole, and could not

go back and vote in the town of Dedham in any
other election except that of representatives to the

general court.

Mr. MOREY, of Boston. I stated, Mr. Presi

dent, that these seven persons were inhabitants of

Dedham, and they were also inhabitants of Wal
pole inhabitants of Dedham for one purpose,
and inhabitants of Walpole for certain purposes.
That is the language of the Act. The Act says :

&quot; The said inhabitants hereby set off to Walpole
shall continue to be a part of Dedham for the pur

pose of electing representatives to the general
court.&quot; They were a part of Dedham for a cer

tain purpose, and therefore when they were doing
that they might well say that they were inhabi

tants of Dedham. They were set off for other

purposes, and while exercising those duties they
were inhabitants of Walpole ; but I maintain

that they were inhabitants of Dedham for the

purpose of voting for representatives. Here they
were to perform an act, the qualification of which
was their being entitled to vote for representa

tives ; and, consequently, for this purpose also

they were in fact inhabitants of Dedham.
The motion of Mr. Ladd, of Cambridge, that

the Report be recommitted to the Committee on

Elections, with instructions to report a vacancy
from the town of Walpole, was rejected; and the

Report of the Committee was then agreed to.

Petitions Presented and Referred.

Mr. SCHOULER, of Boston, presented the

petition and memorial of John W. LeBarnes and
four hundred other citizens of Boston, asking
that the doctrines of no religion shall be estab

lished or recommended in the Constitution, and

that no religious or ecclesiastical interference with

the laws of the State, its official institutions or its

public schools, shall be hereafter possible in this

Commonwealth ;
which was referred to the Com

mittee 011 the Bill of Rights.

Mr. FRENCH, of New Bedford, presented the

petition of Francis Jackson and fourteen hundred



114 FORM OF NOTICE TO THE TOWN OF BERLIN. [8th day.

Thursday,; DUXCAN MORTOX SlMONDS [May 12th.

and seven others, asking to have the word &quot;male&quot;

stricken out of the Constitution ;
which was re

ferred to the Committee on the Qualifications of

Voters.

Mr. KEYES, for Abington, presented the peti

tion of Harriet L. Randall and two hundred and

three others, women and men of Abington, mak

ing the same request, which was referred to the

same committee.

Mr. WILSON, of Natick, presented the peti

tion of James 13. Allen and other citizens of Bos

ton, for the abolition of imprisonment for debt ;

which was referred to the Committee on the Bill

of Eights.

Orders Adopted.

Upon motion of Mr. DUNCAN, of Williams-

town, the Committee on the Qualifications of

Voters were instructed to consider the expediency
of amending article 9 of chapter G, by the addi

tion of the following clause :
&quot;

Provided, how

ever, that for the purpose of voting, no person

shall be deemed to have gained or lost a residence

by reason of his presence or absence while em

ployed in the army or navy of the United States,

nor while engaged in navigating the Avaters of

this State or of the United States, or of the high

seas, nor while a member of any seminary of

learning.&quot;

Upon motion of Mr. MORTON, of Quincy,

Ordered, That the Messenger be directed to

furnish to each member of the Convention a regular
file of all the documents which have been or may
be printed by order of this body.

Mode of Conducting Elections.

Mr. SIMONDS, of Bedford, offered the follow

ing resolutions, which were referred to the Com
mittee on Elections :

Resolved, That as a rule of proceeding in rela

tion to the election of delegates to the Convention,
all questions relating to any informalities in the

mode of conducting, or the manner of voting at

an election, where the rights of a corporation or

an individual are not alleged to have been re

strained or controlled in such election, shall be

determined by the Convention upon the principles
of equity and justice : provided, however, that in

cases where fraud or any illegal influences are

alleged in the manner of conducting an election,

and shall be made to appear, such election shall

be deemed to be void.

Resolved, That in order that the rights of all

persons and corporations within this Common
wealth may be fully represented, the Secretary is

hereby directed to serve a notice of the fact of any
vacancy in the delegation of any city, town, dis

trict, or place, with an attested copy of these reso

lutions, upon the proper municipal officers, of

such vacancy existing or that may hereafter hap
pen in any city, town, district, or place entitled to

a representative or representatives in the general
court, that they may take such proceedings in the

case as may be deemed expedient.

Vacancy from Berlin.

The Convention proceeded to consider the or

der of the day, being the order directing the

Secretary to notify the town of Berlin that a va

cancy exists in consequence of the resignation of

Hon. Henry Wilson. The question pending was
on the reconsideration of the vote of the Conven

tion adopting the order, which had been moved

by Mr. Train, of Framiiigham.
Mr. TRAIN. Mr. President, perhaps I owe

an apology to this Convention for trespassing

upon their patience at this time. I had not in

tended to address the Convention at this stage of

its proceedings upon any subject, much less upon
this

; but, Sir, views have occurred to me with

regard to the order offered by the gentleman from

Lowell, which were not suggested to my mind at

the time the order was introduced. The order,

as it stands, appears to me to have some hidden

meaning which has not been developed to this

body as frankly as I think it ought to be, and I

have moved this reconsideration for the purpose
of having an opportunity of suggesting my own.

views, which I hope will be found by other gen
tlemen worthy of some consideration. I do not

wish to be understood as being opposed to sending
a notice to the town of Berlin that a vacancy ex

ists here, or as being opposed to requesting them
to send a delegate here if they desire to do so

;

but I must respectfully object to the form of the

order as submitted by the gentleman, not only be

cause I think there is 110 power in the Convention

to pass such an order for as to that I care very
little but because if the Convention pass the

order in the form proposed by the gentleman from

Lowell, they introduce a doctrine or a principle

which, if I understand it, may disfranchise a

large portion of the members of the Convention.

If that is the object sought by the gentleman from

Lowell, or by any other gentleman, I desire to

have it attempted in an outspoken way, and not

in an equivocal way in a way that we can all

understand, so that we can govern ourselves ac

cordingly.

Now, Sir, I feel in great doubts as to how we
hold our seats here. There seems to be a set of

gentlemen in the Convention who suppose that

this body, to use the language of gentlemen in

debate, is a revolutionary body that it is not a

Convention constituted under the laws of the

Commonwealth or under the Constitution of the

Commonwealth, but deriving its authority from
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the people in a capacity different from that in

which they exercise their ordinary legislative

powers. There seems to be another set of gen
tlemen who hold that this Convention is a con

stitutional Convention in the strict signification

of the word called by law, the members elected

by law, and that we hold our scats here under

the Constitution and laivs of the Commonwealth,
and arc to act accordingly. Xow, Mr. President,

I desire that this question may be decided in some

way, so that I may know where to rank myself,

whether as a revolutiom/er or as a constitutional

delegate, before I act in this matter. If I under

stand the drift of the form now proposed to be

adopted, the Convention, by adopting that form,

will sanction the view of those gentlemen who
hold that we derive our powers from a source dif

ferent from the source of ordinary legislative

powers, and that consequently our powers are

different from those which we derive from the

Constitution and laws of the land. It is mainly
for this reason that I object to the form in which

the order is submitted by the gentleman from

Lowell. AVith regard to the arguments which

were advanced by the gentleman from Bos

ton, and replied to by the member from Lowell

yesterday, I have little to say I care very little

about that view of the subject. I apprehend that

it is not becoming to a reformer to rely much

upon precedent. Precedents are sometimes use

ful, but they are generally cited upon those occa

sions where they arc of the least possible use. If

a precedent is applicable, and a matter has been

decided exactly right, it is very well to cite the

precedent ; otherwise let it pass. The precedent
set by the constitutional Convention of 1780 is

said to be a precedent which wre may safely

adopt; they were acting under law it was a

Convention properly fonned there was a gov
ernment existing at that time, and therefore the

precedent is a safe one to follow. We all under

stand, Mr. President, that there was a govern
ment at that time, but it was a government of

force, a revolutionary government ;
and if we sit

here acting as they sat there acting, then the pre
cedent is all very well

;
otherwise it amounts to

nothing. But never mind that I look farther

than that, and I find a provision in this order

that we are to notify the selectmen of Berlin of

the vacancy, and request them to call the electors

of that town together and elect a delegate accord

ing to the provisions of the second section of the

Act calling this Convention, and send him here

to fill that vacancy. Now, Sir, if we invite the

selectmen of the town of Berlin to do that act, we
invite them, as I understand it, to do an illegal

act
; but if we are sitting here as a revolutionary

8

Convention, we can ask them to do any act we
please, legal or illegal. If, however, we are sit

ting here as a constitutional Convention, we have
no right to ask them to violate the laws of the

Commonwealth
; and if we attempt to take any

action in this matter, we are bound to ask them
to elect a delegate and send him here according
to the laws of the Commonwealth. I do not yet

know, Mr. President, wrhether gentlemen who
have already been elected to this Convention un
der the law calling this Convention and under
the Act passed by the legislature at its present

session, were elected legally or illegally; and I

do not want this body to prejudge that question

by adopting the form of the order presented by
the gentleman from Lowell. This seems to me
to be a matter entitled to some consideration.

NOAV, I admire the frankness of the gentleman
from Natick, (Mr. Wilson,) who, in the course of

the debate, has given us his opinion upon that

subject. I hope other gentlemen will do the

same thing. Let them walk square up to the

mark, and tell me whether, if I was elected by
open ballot, under the Act calling this Conven

tion, I am or am not a legal member of this body.
If I am not a legal member of this Convention, I

claim no seat here ; and neither the gentleman
from Natick nor any other gentleman has a right
to say that they have so much courtesy and so

much regard for me and for the people of the

Commonwealth who sent me here, that although
I have no right here, yet by the will of the ma
jority I may hold a seat in the Convention. I

desire, therefore, that the Convention should not

adopt this order
; it is not a manly way to do it,

in my jxidgment ; it is not like the outspoken

way which I know my friend from Lowell gen

erally adopts ; and I think he would not have

drawn it in this form if it had not been for the

precedent winch he found in the historical record.

Now, Sir, to go over the argument in a few

words, I find that the legislative powers of the

Commonwealth are derived from the Constitution,

and are vested in particular bodies. I find that

the constitutional legislative bodies passed a law

submitting to the people of the Commonwealth a

question to be voted upon by them, and provid

ing that if that question was answered by the

people in a certain way, the executive should have

a certain duty to perform, and when the executive

had performed his duty, the people were to per
form another duty. Furthermore, I find that the

same legislative power which passed that Act, at a

subsequent period passed another Act, which

changes the form in which the people were to

exercise their rights under the first Act. I claim,

Sir, that the legislature had the same power in the
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one case that they had in the other. I claim,

therefore, that that portion of the Act calling the

Convention, which provided that delegates should

be elected by one particular mode of ballot, had

been repealed at the time when the people voted,

and thus they were to be elected by one or the

other mode, just as the people might choose. In

my opinion, either one of these modes of choice

is legal ;
and I desire the Convention, if they

wish to settle that question, to have the proposi

tion fairly and distinctly submitted before taking

a vote, so that we can vote upon it as a distinct

proposition, and not do it indirectly, under cover

of an order to the town of Berlin. I do not want

to have the selectmen of Berlin obliged to say to

the electors when they come to deposit their bal

lots,
&quot;We have received from the constitutional

Convention an invitation to elect a delegate in a

prescribed mode ;
we shall follow that mode, and

you shall not vote in any other way.&quot;
In this

way you may prevent the electors from voting for

or against the delegate by the form of your order.

I do not want this question prejudged, as it will

be if the form of the order now proposed shall be

adopted. What is the language of the Act ? If

they have to follow the second section of the Act

calling this Convention, the selectmen of the town
of Berlin must call their electors together on the

first Monday in March, 1853
;
I do not see pre

cisely how that is to be done, but that is one of

the provisions. It is not a consideration of very

great weight perhaps, but still it might make
some trouble.

Now all I have to say, is this. I believe this to

be a constitutional body, and I desire to act man

fully and openly, so far as my own course is con

cerned, and meet every question fairly upon its

merits. I am entirely content to send a no

tice to the town of Berlin, as the Convention voted

to do, with a request that they shall send a dele

gate ; but I am utterly opposed to instructing the

town of Berlin by any form of notice which may
be sent, as to how they shall exercise their right.

I have so much confidence in the people of Mas
sachusetts, and in the people of the town oT Ber

lin, as to believe that they will find out how to

exercise that right without any order or direction

from us. If, therefore, it is the pleasure of the

Convention to reconsider the vote adopting this

order, I shall move to strike out so much of it

as relates to the second section of the Act, and to

insert a provision instead, directing them to elect

a delegate according to law to represent them in

this Convention.

Mr. OHOATE hoped the vote would be recon

sidered, remarking, however, that if he did not

think that a question was involved which had not

yet been precisely apprehended, he should not

have risen.

To the dispute, he said, whether we shoiild

merely notify to the town of Berlin the existence

of a vacancy in its representation here, or convey
also a request to fill it, I have nothing to add.

Certainly, a simple notification seems to be the

proper proceeding. It is decorous, respectful, and

convenient ;
while the objections to a request

to any request are, first, that it appears to sup

pose some inertness or disinclination in Berlin to

discharge its duties, or exercise its rights, of

which I see no proof, and, next, that there is, if

not something of arrogance, at least a departure
from the true position, and a forgetfulness of the

true functions, of this body, in thus going abroad

to stimulate this or that portion of the community
to send delegates hither. Let us assume that the

public will do its business, and let us address our

selves to our own. Sir, the instance of the invi

tation to the towns to cause themselves to be rep

resented in the Convention of 1780, is totally in

applicable to us. There was a difficulty, hard

to understand, yet almost insuperable, in engaging
the attention of the people to the business of

making a Constitution. That was one peculiarity

of that time, certainly not belonging to this, or

not applying to Berlin. And then, too, does not

every one know, that through all that transitional

and revolutionary era, from 1765 to 1787, it

was the practice of every organized public body,
from the Continental Congress down to the

Committee of Correspondence, whatever were

its more specific functions, habitually to contrib

ute exhortation to the people, appropriate to the

crises of preparing for war ;
of sustaining it ; of

recent peace; of constitutional formation ; through
which they were successively passing ? It is

among the most interesting and striking facts of

that period, that every authorized or considerable

organization whatever else it had to do deemed

itself charged with the duty of pleading, in some

form, the great cause of the day. Surely, all

such precedents are not fairlv pressed on us
;

sitting in a time of civil calm
;
under a strict com

mission
;
for a prescribed and defined business.

B at, Sir, the difficulty which I find goes far

deeper. It is not so much that you request the

authorities of Berlin to proceed to another elec

tion
;
but it is that you request them to conduct

that election in direct violation of an existing law
of this Commonwealth

; and that if they follow

your advice, they do an act for which if done

wilfully and with knowledge of the facts they
are liable to indictment and a penalty.

See how this matter stands. You request them
to conduct the election that is, to admit or re-
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ject votes, according to the provisions of section

2 of the Act of May 7, 18-52. By that section, no

man can vote by a ballot in an unsealed envelope ;

and if lie tenders such a ballot, it shall not be re

ceived, and shall not be counted. You request

these authorities, then, to refuse to receive a bal

lot in an unsealed envelope. Now, .Sir, do -we

not bear in mind, that after the passage of the

Act of May 7, 18-52, and in March, 1853, the leg

islature of this Commonwealth sitting under the

Constitution, have by a statute, in due form, and

apparently ox\Aprimn fuc/ e, valid changed all that,

and given to everv legal voter the option to put
his ballot into a sealed envelope or not, as he

pleases ? Do we not recollect, or do we not re

cognize, that this statute of March, 18.53, appli

cable, by just construction, to all elections legally

hoLlen under the Act of May 7, 18-52, secures to

every citizen entitled to vote, and preferring to vote

as his lathers did, with an open ballot, the right to

demand of the authorities of Berlin to permit him to

do so ; fiat it thereupon becomes their legal duty
to permit him; and that &quot; if they wilfully neg
lect or refuse to perform that duty, they shall

forfeit a sum not exceeding two hundred dol

lars :
&quot;

Such tine is recoverable by indictment in

a court of law ; and I think that I know that to

such an indictment, in such a court, no request
of this Convention will bo a defence. I see emi

nent members of the legal profession about me,
and I ask them if they could plead it in bar, or

give it in proof ?

Now I have much doubt whether this Conven
tion will choose to begin the great work, for which

they are called together, by such an act as this.

Arj we inite rjucly to auspicate this business of

revising the funddincntal law, by annulling a

pr )
r ision of the verv law 10 .v in full force uii-

d T which Ave A\vre elected, and do assemble ? Let

me appeal to gentlemen to whom we are so much
indebted { or profound research of precedent :

,
if

they ! ave happened to iind a precedent for this?

Learned as they have become in the history of

our constitutional liberty, Avill they refer me to a

ca e where sue i a convention has ever set the

people au example of departing from an existing

law, made expressly by t ie existing government,
to regulate elections to the Convention ? &quot;We

hear a great deal about t ~v Convention of 1780.

Did t.,at body do such a thing? No, Sir. The
law t at called t ;o&amp;gt;e predecessors of ours toget .er

ordained that e\erv citizen of twenty-one years
of age should have t e privilege of voting for

delegates. Do you and in fieir journals, so co

piously cited here, t at t ey re [ue steel t.:e au

thorities of towns, or of any one town, to receive

the votes of citizens of nineteen years of age, or

to reject A~otes of those below twenty-five ? No,
indeed. That were a precedent ; but there is

none such. Will you make one ? To me it

seems to concern our honor, our duty, our means
of useful service, far too deeply to be hazarded

without the most calm and. careful consideration.

And IIOAV on what ground is the order which
has been passed defended r It can be so only, of

course, upon one of these tAvo either that the

law of March, 1853, is wholly void, so far as re

lates to the mode of voting for delegates to this

Convention because the legislature had 110 con

stitutional pOAver to enact it ; or else that, al

though it is admitted to be a valid law, and one

which can be enforced as such in a court of

justice, this Convention, by virtue of some trans

cendent power, may, for its OAVII action at least,

annul it.

Of each of these a word in their order.

And, first, why is not the laAV of March, 1853,

a valid law ? I do not ask if it was expedient to

pass it. Of the merits or demerits of the viva voce

vote, or of the vote in the scaled envelope, or of

the open ballot, this is no time to say anything.
But on the validity of this law of March, as a

mere legal question, examined judicially, I ask

the members of this Convention men of honor

and of character not undcsirous, if this venera

ble and prized instrument requires it, to connect

their own fame with a temperate and statesman

like rcvisal of its provisions, which shall be ap-

proved of the people I ask them if they can

bring themselves to a real doubt ?

Sir, an obvious argument seems to me to dis

pose of the matter. Assuming that the legisla

ture which, by the Act of May 7, 1852, ordained

tli at the sealed envelope should be used in voting
for delegates to the Convention, had power under

the Constitution to make such a provision as in

my judgment it is perfectly clear they had, and

Av.iich nobody here yet lias called in question

then the 1- gislature wl.ich sat in Marc\ 1853,

had poAvcr to modify t&quot; at provision, if the Con

stitution Avhich existed in May, 1852, existed

Avit out change in Marc &quot;

1

,
1853. A legislature

possesses at any moment exactly the powers
AA hic i the then existing Constitution gives it, or

alloAVs to it, nor less, nor more. Waile the Con

stitution remains the same, t :e power of the

legislature over subjects of public concernment

remains the same. If one legislature may consti

tutionally prescribe the use of one kind of ballot

for a future election, a subsequent legislature, at

any time before such election, may prescribe the

use of a diiferent kind of ballot, if the whole, and

every part of the Constitution continues all the

while unchanged. &quot;Where did the legislature of
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May, 1852, find the power to require sealed en

velopes in elections to this Convention ? Why
in the Constitution, to be sure, which empowers

the general coxirt to pass all manner of laws

deemed by it good and wholesome. The moment

a Convention becomes authoritatively called,

whether under our system the legislature can call

one or not, then in the absence at least, of a

mode of voting prescribed by some other sovereign

power, the power of the legislature to make good

and wholesome auxiliary regulations touching

times and places and modes of voting, the place

of the sitting of the Convention, and the like,

attaches ;
and is quickened into activity, and con

tinues perfect at least till the elections are con

summated. Such exactly was the situation of

the legislature of May, 1852. A Convention was

expected to come, and now has come, rightfully

into being. Thereupon the legislature of the

Commonwealth, on the actual facts, became

clothed with the power, under the Constitution,

of regulating, among other things, the mode of

balloting for members. It made a regulation ac

cordingly. But the legislature of March, 1853,

had just the same power the elections being still

future to change that regulation which its pre

decessor had to make it, if the Constitution of

1853 remained the same, and all its parts the

same, with the Constitution of 1352. It had just

as much power to do so, as it would have had to

alter, and, in its judgment, amend, a law passed

by the legislature of 1852 to prevent riots, or out

rages 011 voters, at the meetings for the choice oi

delegates.

Unless, then, you can show me that between

the 7th of May, 1852, and March, 1853, the Consti

tution had become altered, you cannot show me
that the legislature of 1853, had not the same

power to deal with, and alter, and make pro

visions auxiliary to, and regulative of, the ap

proaching elections, which their predecessors had

of the year before. But, will any gentleman say

the Constitution had thus become altered ? Will

any body say that it was changed in the slightcsl

degree between the time when the first ballot law

v/as passed, and the time when the second ballol

law was passed :
&quot;Why,

what happened in the

meantime ? Nothing but this ; that a majority o:

the people had answered affirmatively to the

question whether &quot;

it was expedient that dele

gates should be chosen to meet in Convention foi

the purpose of revising or altering the Constitu

tion&quot; and that thereupon upon the hypothesis
in advance that such should be the answer of th

people the legislature had, as a legislature, en-

Ijred on its duty of providing for the times,

places and modes of choosing delegates ;
and the

:&amp;gt;lace of the sitting of the Convention. That was

ill. But did this change the Constitution r Will

you say that a vote by the people in favor of

convoking a Convention to consider whether any,

and what changes shall be made in the Constitu

tion ancl a law of the legislature making certain

regulative details for getting such a Convention

together, do of themselves, work any change?
We know better ;

and therefore I repeat, if the

legislature of 1852, had the constitutional power
to prescribe the sealed envelope for the elections

to Convention, the legislature of 1853, sitting

under the same Constitution, had the power to

authorize the unsealed envelope.

This course of reasoning I know will not satis

fy some gentlemen. They will deny to the legis

lature of 1853 the power to modify the provision

concerning the sealing of envelopes, contained

in the Act of 1852, upon another ground. They
sav, as I collect not so much from what has yet

been said here, though partly from that, as from

what has been said elsewhere not that the Con

stitution has been changed at all; but that the

law of 1852 I mean this portion of it touching

the ballot, I speak to no other portion was a

very remarkable sort of law ; so remarkable that

a subsequent legislature could not repeal or mod

ify that particular provision. How they put this,

it is not very easy to conjecture ;
but the idea

seems to be that in the making of that law and

of this precise part of it relating to envelopes

our masters, the people, intervened, and united

their workmanship, to some extent, with the

workmanship of the legislature, so as somehow to

embody herein a double and auxiliar labor
;
that

of the legislature to endow with form
;
that of

the people to inspire with immortality, or irre-

pealability at the very least ;
or if not so, that it is

wholly the people s law, and there is an end of it.

Now, Sir, is there not in all this a most mis

chievous confusion of ideas, and a most extraor

dinary misapprehension of fact ? Waiving for a

moment all question of the power of the people,

under the existing Constitution, to pass a law

about sealed envelopes, having character as law,

either in participation with the legislature or in

town meeting ; waiving that for the present, it

is enough to sav, speaking to the mere historical

fact, that it is not true it is wholly untrue that

the people have assumed to do anything so un

precedented as to enact a statute, or make a law,

or in any obligatory form or manner whatever to

order, decree, or determine anything concerning
sealed envelopes at elections to the Convention,

or which impaired the power of the legislature

over the subject in the least degree.

Well, what is the historical fact, without ex-
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aggeration and withoxit confusion of thought r

Observe, Sir, the question is not whether public

opinion approved or demanded that part of the

law of 18-52 which prescribed sealed envelopes.

The question is not whether it was popular or

unpopular. The question is, Who made it? If

it was the legislature, then it was left repealable

like all other legislation. If it was the people, at

least let it be demonstrated. Let us be shown
some plain and grave declaration, issued in their

name, assuming to speak in their person, at least

as formal as a statvitc, rather in tl*e more authori

tative and impressive guise of a constitution to

the effect that &quot;

AVe, the people of Massachusetts,

do ordain scaled envelopes for the elections to the

Convention.&quot; Show us this, before you tell us

of a law made by the people, lest you remind us

of the old tyranny which hung the edict in the

air out of sight and then punished its violation

with blood.

Turn, th.cn, to the historical fact. What did

the people, in point of fact, do, in regard to this

point of the law of 18-52 ? Was it not exactly

this ? The legislature caused to be presented to

them, according to the forms of law, the question

for substance, whether they deemed it expedient
that a Convention should be called to consider of

revising the Constitution. They answered ves ;

and there they rested. I repeat it, Sir, standing
on the indisputable historical fact, there they

rested. Did they not r Did they rush together
on Boston Common; did they rally in mass

meeting on the banks of the Connecticut among
the steeps of Berkshire on the sea side in their

primary and natural capacity or in any capacity,

or any how, to carry into effect the vote they had

given in favor of a Convention ? You know they
did no such tiling. To the question propounded
to them thev said, yes ; and they paused right

there. They never did another act of any kind

^whatever touching this subject, till last March,
when they voted for delegates. If they did, show
it. Do not talk about it. Show it ! show it !

There i.s none, Sir.

We hear it said, that the response of the people
to the question provided to be put to them under

the law of 18-52, mu-t be considered as an ap

proval of all the details of legislation found in that

law. But there are two answers to this. In the

first place, we all perfectly well know, that the

question propounded to them was intentionally
and wisely confined with care to the naked prop
osition of Convention or no Convention. Sup
pose that when the Act of 1852 was under con

sideration of the legislature, some friend or some

enemy of the call, had suggested this : let us put
the question broadly to the people are you in

favor of electing delegates to a Convention by
unsealed envelopes? Would not the answer of

every fair man have been no that complicates
and embarrasses the thing : it may deter many from

voting for a Convention, because they oppose such

a ballot ;
or it may induce many to vote for one

which they do not care for, because it is coupled
with a ballot to which their party is committed

;

let us devise an interrogatory so framed as to

bring out nothing but the single will and wish of

the people, for or against the Convention itself ?

Was not this the actual history of the question

propounded a form agreed on by every body, to

confine the mind of the people to a specific point ?

It is put accordingly ;
is exactly and directly re

sponded to
;

and then gentlemen exclaim O !

the answer is a thousand times broader than the

only question they dared to put ! Is this quite

fair dealing with the people r

Besides, Sir, suppose gentlemen arc right in

conjecturing that the people approved the use of

the sealed envelope in the election to the Conven

tion. Suppose you may infer it from their an

swering yes to a question which studiously shun

ned all allusion to the subject whatever. Do you

get any nearer to your statute made by the people ?

Docs not the Act of May, 18.52, turn out, after

all and in the best way you can put it just

exactly a statute made by the, legislature, and ap

proved, or supposed to be approved by public

opinion? Docs it begin or end with &quot; We, the

People, do this or that?&quot; Not so but in the

old form :
&quot; Be it enacted by the Senate and

House of Representatives in General Court assem

bled, and by the authority of the sains&quot; sheer and

mere mortal, and repealable legislation in this pro

vision at least like all its companions in the stat

ute book

I repeat it, then : the historical fact i.s that the

people expressed themselves in favor of a Con

vention, and there they paused. AVhat docs that

pause imply r This exactly that they there

upon leave it to their actual legislature, under

the existing Constitution, to go on, in iti own

way, on its own responsibility, and to make a law

or laws, by which the popular vote for a Conven

tion mav be carried out. Under that repose,

under that inaction of the people, after that

manifestation of their will in that general form,

it became a matter for mere law in its ordinary

course, to devise and enact details ;
and thereupon

the legislature made a law of details ;
amendable

like any other law by another legislature ; their

successors amended it, and under the law thus

amended we are here to-day.

So much for the historical fact. It is not true

that this part of the Act of 18-52 is a statute en-
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acted by the people, alone, or in participation with

the legislature, and it is not true, therefore, that

for this cause it was incapable of repeal.

Sir, let me say, in a somewhat broader view,

passing from the historical fact, and the immediate

subject, that I have no faculties to apprehend
what in the world is meant by the people making
a laic. What a popular law is, we all know.

We know what an unpopular law is. We know
too, very well, what is meant by the legislature

as a Convention, or by a Convention proper, pro

posing amendments of the Constitution to the

people, and their adoption of them.

But when gentlemen talk of the people making
a law, under the Constitution as it is

; without

change of the Constitution ;
or of uniting with the

legislature to make a law which is irrepealable, I

am completely mystifled. The Constitution knows

nothing of such a thing as this. The Constitution

knows no way in which the people can take a power
from the legislature, but by acting directly on the

Constitution itself, and amending it. It knows

nothing about enactments, or decrees, or ordi

nances of any body, half way between the con

stitution and the law
; neither one nor the other

;

in form mere statute in effect omnipotent and

irrepealable. It knows nothing of a partnership
in law making, between the people and the legis

lature ;
and it is, (permit me to say,) a disparag

ing idolatry, and not a true religion, which thus

confounds creature and creator, and destroys the

identity, and misunderstands th e functions, of both.

Sir, that same Bill of Rights, which so solicit

ously separates executive, judicial, and legislative

powers from each other,
&quot; to the end,&quot; in the

fine and noble expression of Harrington, bor

rowed from the &quot;ancient prudence&quot; one of

those historical phrases of the old glorious school

of liberty of which this Bill of Rights is so full

and which phrases I entreat the good taste of my
accomplished friends in my eye, to whom it is

committed, to spare in their very rust, as they
would spare the general English of the Bible
&quot; to the end it may be a government of laws, and

not of men;&quot; that same Bill of Rights separates
the people, with the same solicitude, and for the

same reason, from every part of their actual gov
ernment &quot; to the end it maybe a government
of laws and not of men.&quot; And what functions

does it reserve or assign to the people r It makes
them creators of legislatures ; but not themselves

a legislature. It leaves to them to make and un
make the frame of government ; to establish, de

fine, and reconstruct its great departments, and
clothe them with their several powers ; to elect

to office
; to remove from office ; to set and keep

the whole stupendous agency in motion. And

this done, the people repose on their sovereignty,
and supervise their servants each in their several

sphere of political employment. They are con

stituted, and they remain, the fountain, the source,

of all power; they dispense honor and shame
;

they create the public opinion which is arbitress

of the State. But a legislature they are not
;
and

the only modes known to our system by which

they can or do, or ever assumed, or sought
to act, on the legislature, are either by petition,

remonstrance or instruction, or by changing di

rectly that Constitution itself, under which the

legislature exists, and has its allotment of being,

and of work.

I dare not pause to read and collate all the

parts of the Constitution which afford demonstra

tion of this general doctrine, and it is needless to

do so. Recall one sentence. &quot; In fine the peo

ple of this Commonwealth are not controllable by

any other laws than those to which their consti

tutional representative body have given their

consent.&quot; No one of the people is controllable

by any other law. Docs the &quot; constitutional

representative body,&quot; this day, give its consent to

a law compelling the citizen to put his vote into a

sealed envelope, or does it withhold its consent by
a repeal of it r If the latter, who or what shall

compel him so to A~otc ? And yet you request
the authorities of Berlin to do it.

If, then, the Act of March, 1853, is valid, is

constitutional, and mu.-4 be so held in a court of

justice, why tempt this town to violate it ?

Do you say that this Convention, by virtue of

some transcendent power, and so far as its own
action is concerned, may annul the law ? I an

swer, first, that this will afford no protection to

the selectmen of Berlin. But I have another

answer. I deny that you have a grant of any

power so transcendent from any body. If you
have it, will you permit it to be inspected ? I

crave oi/er of the deed, Mr. President, and a-k

that it may be read to me !

Do gentlemen appreciate the extent to which
such a doctrine might conduct r Do they really
hold that, if a majority of this body should, for

facility and energy of operation, be desirous to

become two-thirds, and thereupon yonder eastern

gallery of spectators should organize itself and

send down a deputation of five and twenty new

members, that you could admit them ? Yet as

suredly you could, if you are controlled by 110

law of the land regulating the elections of mem
bers

; and your own mere will is your law in

this behalf. It would be but one step farther to

adjourn to the tennis court, vote your session

permanent, and declare yourselves the Common
wealth of Massachusetts.
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The consequences and results of a doctrine, test
j

its soundness. So tested, this claim of a power
to make our o~\vii law of election, appears extrav

agant and absurd. It is without a precedent in

the history of American constitutional liberty.

No convention, called together under a statute of

the existing government to revise a constitution

and all American conventions, or all, with scarce

ly an exception, have been so called ever yet

assumed to nullify the law of election prescribed

by the authority which called it together. If you
can show that the people have given you the

power so to nullify the law, be it so ; but I ask

again for inspection of the grant. Certainly you
may judge of the returns and elections of mem
bers. This power, the law of May, 1852, gives

you expressly. So may the House of Represent
atives ; but can they admit women, minors,

aliens ? Can they judge capriciously and arbitra

rily ; or, must they do so, in good faith ;
accord

ing to the standard prescribed to them by the

Constitution and law
;
and upon their respon

sibility to a just and wakeful public opinion r

Gentlemen say,
&quot; the will of the people sent us

hither.&quot; Exactly. So does that will send up mem
bers of the general court. But how did it send

us ; by what instrumentalities
;
under what re

strictions ; with what powers ? Have the people

broken out into revolution, and placed us in these

seats to represent, and embody, and execute their

revolution ? Nothing like it. They have willed

just two things :Jirst, that there shall be a Conven

tion : second, that it shall be called by the legisla

ture
; sitting as a legislature, as part of the estab

lished government ;
and that the elections of its

members shall be conducted exactly as that legisla

ture shall prescribe in the exercise of its ordinary,

unfettered discretion. They willed one of these

things just as much as they willed the other ; and

he who violates the regulation prescribed by the

legislature touching the mode of voting, just as

really disobeys and disappoints the will of the

people, which is, that the legislature, as such,

shall prescribe the mode, as he who stands out

against any Convention, and all Conventions,

however elected.

I collect the proof of this double, and equal
will of the people, from the fact that when they
had responded favorably to the proposal of a

Convention, they rested there, thus leaving it, by
irresistible implication, to the legislature to carry

out that will in its own way, and that then two

successive legislatures assumed to make the need

ful regulations for electing the Convention ac

cordingly, and the people assembled, pursuant to

custom, in town meeting, and under those regula

tions, cast their votes and retired. Did thev

dream that they were making a revolution all

this while ? Did they make one without know

ing it ? Has such a thing happened, and nobody
known it ? I take it, Sir, that so stupendous a

transaction as a revolution, for good or evil,

announces its existence pretty unequivocally.
If that great sea lifts itself up ; and that sky

darkens ; and that not very imitable thunder

rolls, mankind hear it, and see it, I suppose. But

look aroiind you on the present, and recent past,

of Massachusetts ;
and say if this calm

;
this

order ; this industry ; these old fashioned town

meetings, presided over by selectmen, according to

act of general court mark the covir.se of that

civil tempest which &quot; overturns, and successfully

resists the existing public authority ; arrests the

exercise of the supreme power ; introduces by
force, or by resort to a primary right of nature, a

new, paramount authority, into the rule of the

state :
&quot;

Assembled then, Sir, according to the will of

the people, but a will expressed in strict and pre

cise form of law, let us, in spirit and letter,

obey that will. I desire to give to Berlin an

opportunity to fill this vacancy. By a just and

established construction of the Act of May, 1852,

the right to fill it is clear. Early in the discus

sion I sought an opportunity to express this

opinion. But do not request an illegal exercise

of a legal right. Let us not begin our work of

revising the law of laws, by a breach of law.

Great powers have been given to us
;
we stand

in a high trust ;
an opportunity of usefulness

of honor even is, by the favor of the people,

ours ; to have found which one might be willing

to live more than one life. Let us use them as

not abusing them ;
for the best good of Massa

chusetts for the credit, and for the advancement

of constitutional liberty everywhere.

I hope the motion to reconsider will prevail ;

and that then the order may assume some form

which shall reconcile all opinions.

On motion, the Convention adjourned.

EIIIDAY, May 13, 1853.

Scats of Members.

Mr. BATES, of Plymouth, submitted a Report
that in the seating of members, twelve seats be

reserved for members of the Constitutional Con

vention of 1820, and for aged and infirm mem
bers, and that the remainder be distributed by lot.

The Report was considered and agreed to.

Orders Submitted and Adopted.

On motion by Mr. COLE, of Cheshire,
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Ordered, That the Committee on that portion of

the Constitution which relates to the General

Court be instructed to consider the expediency of

so amending the Constitution that no bill or

resolve of the Senate and House of Representa
tives shall have any force as such, until it shall

have received a majority of the votes of all the

members of both branches of the legislature elect

ed by the people.

On motion by Mr. FRENCH, of New Bedford,

Ordered, That the Committee to whom was
referred so much of the Constitution as is con
tained in the Preamble and Declaration of Rights,
be instructed to inquire into the justice of incor

porating in that instrument provisions which will

effectually secure to all persons on Massachusetts
soil their inherent and inalienable rights in all

cases whatsoever, except as a punishment for

crime, and that they shall not be deprived of those

rights without trial by jury, and what is called
&quot; due process of law.&quot;

On motion by Mr. HATHAWAY, of Free

town,

Ordered, That the Committee to whom was re

ferred so much of the Constitution as is contained
in the Bill of Rights, be instrxicted to consider the

expediency of incorporating therein a declaration

that in all criminal proceedings for libel, the truth

may be given in evidence to the jury ; and when
it shall appear to the jury that the alleged libel

was true, and was published from good motives
and justifiable ends, the party shall be acquitted.

On motion by Mr. RICE, of Leverett,

Ordered, That the Committee upon the Senate
and the House of Representatives, be instructed

to consider the propriety of so amending the Con
stitution that those bodies shall not be coirveiicd

over ninety days, under pay of the State, at one

time, during which time their compensation shall

not exceed $2 50 per day ; and if continued

longer, their services shall be gratuitous.

On motion by Mr. EDWARDS, of South

ampton,

Ordered, That the Standing Committee on the

Organization of the House of Representatives be
directed to consider the expediency of so amend
ing the Constitution that each and every incorpo
rated town shall be entitled to at least one

representative annually.

On motion by Mr. BRADFORD, of Essex,

Ordered, That the Committee to whom was
referred so much of the Constitution as relates to

the Office of Governor, be instrxicted to consider
the expediency of so amending the Constitution
that every legal citizen shall be eligible to that
office.

Ordered, That the Committee to whom was

referred so much of the Constitution as relates to

the Amendment thereof, be instructed to consider

the expediency of so amending the Constitution
that the people shall have the right at all times of

making a revision of the Constitution by delegates.

On motion by Mr. TRAIN, of Framing-ham,

Ordered, That the Committee to whom was
referred so much of the Constitution as relates to

the University of Cambridge, be directed to con
sider the propriety and expediency of expunging
from the Constitution, so much thereof as relates

to the University at Cambridge.

On motion by Mr. WALLACE, of Palmer,

Ordered, That the Committee to whom was
referred so much of the Constitution as relates to

the Judiciary, be instructed to consider the expe
diency of providing in the Constitution that the

judges of the several courts of the Commonwealth
shall receive ample salaries

;
which shall not be

diminished during their continuance in office.

On motion by Mr. DUNCAN, of Williams-

town,

Ordered, That the Committee to whom was
referred so nmch of the Constitution as relates to

the Judiciary, be directed to consider the expedi
ency of so amending the Constitution as to provide
for the election of Justices of the Supreme Court,
and the Judges of the Court of Common Pleas by
the legislature upon joint ballot for the term of

seven years, in such order as may be hereafter

determined : provided, that no person shall be

eligible to, or continue in such office, who shall

have passed the age of seventy.

On motion by Mr. BROWN, of Dracut,

Ordered, That the Committee to whom was re

ferred so much of the Constitution as relates to

the Encouragement of Literature, be instructed to

inquire into the expediency of so amending the

Constitution, that the proceeds of the sales of the

public lands in the State of Maine, owned by the

State, and not now otherwise appropriated, shall

be appropriated to the support of common schools.

Report upon the Senate.

Mr. WILSOX, from the Committee to whom
was referred so much of the Constitution as re

lates to the Senate, made the following Report ;

which, on motion by Mr. KNOWLTOX, of

Worcester, was referred to the Committee of the

Whole, and ordered to be printed :

1. Resolved, That it is expedient to alter and
amend the Constitution of this Commonwealth,
so that it shall provide that the Senate shall con
sist of forty members to be elected annually in

single districts composed of contiguous territory
and of as equal population as is practicable.
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2. Resolved, That it is expedient to alter and
amend the Constitution of this Commonwealth, so

that it shall provide that the meetings for the

choice of Senators shall be held on the Tuesday
next after the first Monday of November, annu

ally.
3. Resolved, That it is expedient to alter and

amend the Constitution of the Commonwealth, so

that it shall provide, that the Senate shall have

pOAver to adjourn, provided such adjournments do
not exceed three days at a time.

4. Resolved, That it is expedient to alter and
amend the Constitution of the Commonwealth, so

that it shall proA ide that not less than a majority
of the Senate shall constitute a quorum for doing
business, but a smaller number may organize,

adjourn from day to day, and may compel the
attendance of absent members in such manner as

the Senate may provide.
5. Resolved, That it is not expedient to alter or

amend that part of the Constitution of the Com
monwealth which provides that 110 person shall

be capable of being elected as a Senator who has
not been an inhabitant of this Commonwealth for

the space of five years immediately preceding his

election, and which also provides that he shall be
at the time of his election, an inhabitant of the
district for which he shall be chosen.

6. Resolved, That it is not expedient to alter or

amend the provisions of the Constitution of the
Commonwealth, which are contained in the eighth
article of the third section of the first chapter of

the Constitution.

Adjournment to Monday.

Ordered, That when the Com-eiitioii adjourn
to-day, it be to meet on Monday next.

Printing.

On motion by Mr. LELAND, of Hollistoii,

Ordered, That the Secretary of the Convention
be authorized to employ the present contractors
for the legislative printing, to do the printing of
the Convention, at the same rate of compensation
as is fixed by their contract for legislative print
ing.

Resolutions.

Mr. GREENE, of Brookfield, submitted the

following resolutions, which were referred to the

Committee having in charge so much of the Con
stitution as relates to the Senate :

Resolved, That the Constitution be so amended
that the Senate shall consist of forty members, to
be elected in the following manner :

Every voter in the Commonwealth, qualified as
in the Constitution may be provided, shall have a

right to give in his vote annually for one senator,
and no more

; and no person shall be eligible as
senator who is not an inhabitant of the State, and
himself qualified to vote for a senator.

Every candidate who shall appear to have re
ceived one-fortieth in number of all the votes cast
at any annual election for senators, shall be sum-

moned by the governor of the Commonwealth,
fourteen days before the first Wednesday in Jan

uary next succeeding that election, to attend at

the State House on the said first Wednesday in

January, then and there to take his seat as sena

tor, and the Senate so convened shall be the judge
of the election returns and qualifications of its own
members.

If at any annual election for senators, less than

j

forty members shall appear to have been chosen

by the people, the senators elected shall proceed
to fill the vacancies by choosing the requisite
number of senators from among the candidates
who shall be made eligible by the provisions of

the Constitution.

If any senator shall have received from the peo
ple, at the time he was chosen, enough votes to

elect him two, three, or more times over, lie shall

be entitled to two, three, or more votes in filling
the vacancies in the Senate, in proportion to the
number of votes he may have received from the

people, but on all other occasions he shall be en
titled to one vote only.

Resolved, That the Constitution be so amended
that the Senate shall consist of fort) members, to

be elected in the following manner :

Every voter in the Commonwealth, qualified as

in the Constitution may be provided, shall have
the right to give in his vote annually for forty
senators, all on one ballot, and 110 person shall be

eligible as senator who is not an inhabitant of the

State, and himself qualified to vote for senators.

Every candidate who shall be borne the first on
the list upon one-fortieth in number of all the

ballots cast at any annual election for senators,
shall be summoned by the governor of the Com
monwealth fourteen days before the first Wednes
day in January next succeeding that election, to

attend at the State House on the said first Wed
nesday in January, then and there to take his seat

as senator. Whenever any two candidates shall

appear to be the first two on two-fortieths of all

trie votes cast, any three to be the first three on
three-fortieths, any four on four-fortieths, and so

on, the governor shall, in like manner, summon
those two, three, four, or greater number of can

didates, according to the proportion here stated,
to attend and take their scats as senators ;

and the

Senate so convened shall be the judge of the elec

tions, returns and qualifications of its o\vii mem
bers.

If at any annual election for senators, less than

forty members appear to have been chosen by the

I
people, the senators elected shall proceed to fill

the vacancies by choosing the requisite number
of senators from among the candidates who shall

be made eligible by the provisions of the Consti

tution.

Committees appointed.

The PRESIDENT appointed the following

committees :

On Leave of Absence Messrs. Fay, of South-

borough, Fowler, of Danvers, Dean, of Stoneham,

Crockett, of Boston, Brown, of Tolland, Adams,
of Topsfield, Clark, of Townseiid.

On the Pay Roll Messrs. Livermore, of Cam-
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bridge, Ely, of Westfteld, Preston, of Boston,

Pool, of Abington, Hunt, of Weymouth, Davis,

of Methuen, Caruthers, of Salisbury.

On the Order relative to the Plurality Principle

Messrs. Hooper, of Fall liiver, Osgood, of

Northfield, Beebe, of Boston, Hyde, of Stur-

bridge, Parsons, of Lawrence, Edwards, of South

ampton, Davis, of Truro, Winslow, of Windsor,

Simonds, of Bedford, Breed, of Lynn, Parker, of

Chicopee, Beal, of Scituate, Andrews, of New
Salem.

Mr. Lincoln, ofRaynham, was substituted upon
the Committee 011 Secretary, Treasurer, &c., in

place of Mr. Paine, of Brewster, excused.

Mr. Bird, of Walpole, was substituted upon
the Committee on Harvard University in place of

Mr. Ward, of Newton, excused.

Notice to Berlin.

On motion by Mr. BUTLER, of Lowell,
The Convention proceeded to the consideration

of the Orders of the Day, being the order intro

duced by Mr. Butler, prescribing the form of

notice to the town of Berlin of the vacancy
in their delegation to the Convention, to which
Mr. Bartlett, of Boston, had moved an amend
ment.

Mr. HYDE, of Sturbridge. I do not under
stand that there is any objection in any quarter of

this Convention to the election by the town of

Berlin of a delegate to fill the vacancy from that

town in this body. The only question before the

Convention, as it seems to me, is as to the form of

the order. At first view that would seem to be

of little importance practically ; but upon an ex

amination of the laws connected with this form,
it seems to me to be of very great importance,
and well to deserve the serious consideration of

the Convention. Perhaps, in order to make my
self understood, it may be necessary for me to

enter a little into the history of the manner of

calling the Convention.

An Act of the legislature of 1851, very similar

in form and substance to that by which this Con
vention was called, submitted to the people the

question whether it was expedient that there

should be a Convention to revise the Constitution

of the Commonwealth of Massachusetts. The

majority of the people decided that it was not

expedient, and, consequently, that law ceased

from that time ;
it became a dead letter, and

nothing more was done under it. But the legis

lature of 1852 passed another law, substantially

the same in form and substance, varying but lit

tle in its phraseology, and again submitted the

question to the consideration of the voters of the

Commonwealth at the annual election, in Novem

ber, 1852. The people then decided by their

votes that it was expedient to call a Convention,
and that delegates should be chosen. The gen
tleman from Boston (Mr. Choatc) stated yester

day, in his remarks, that the only question put to

the voters last autumn, was, whether it was ex

pedient to choose delegates to meet in Convention

to revise and alter the Constitution. I perfectly

agree with him that that question was submitted

to the voters of this State
; but I do not agree with

him in his limitation of the effect of that vote.

Notliing is more simple, or clear, than that the

voters meant that a Convention should be called
;

but they did not stop there, but intended that the

Convention should be called in the way and man
ner prescribed by the law of 1852. It could have

meant nothing less. We cannot suppose that the

voters meant that it was their will that a Conven
tion should be called, without any regard to the

time, place, or manner, of calling the Convention ;

for that was all prescribed in the Act of 1852,

under which they voted. Its provisions had
been promulgated through the State, before the

election, for a year and a half. When we take into

consideration the similarity of the Act of 1851,

voters must have well understood the whole

matter when they were called upon to signify

their will. When, therefore, they voted that it

was expedient to call a Convention to revise the

Constitution, that vote must have carried with it

a desire that the Convention should be called with

regard to the time, place, and manner, indicated

in the Act
;
and that the vote carried with it

everything contained in the Act in relation to the

manner of voting, the holding of meetings, where

they should be called, and where the elections

should be held. They expected and intended all

these to conform to the Act when they gave that

Act their sanction.

But after that vote, in November last, and be

fore the time appointed for the election of dele

gates to the Convention, another Act was passed

by the legislature, at its present session, I think

upon the first of March, prescribing a different

manner of voting. When the law of 1852 was

passed, the law of this Commonwealth prescribed
that the votes cast for certain officers should be

in sealed envelopes ; but on the first of March,

1853, the legislature passed another Act, leaving
it optional with the voter to vote by secret or by
open ballot. The question then arises Did that

law, passed the first of March, 1853, repeal the

law of 1852, which had been ratified by the peo

ple in the autumn of that year ? I think not.

Then, what law governed the election of delegates

on the first Monday of March last ? I say that it

was the law of 1852, and that no other law could
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govern it. It may be asked what law of 1852

was in force at the time of that election in March,

concerning the manner of election. I admit that

there was no law in force in relation to any other

election, save that of delegates to this Convention.

The law which passed upon the first of March,

leaving it optional with the voter whether to use

the secret or the open ballots, applied to all elec

tions, save the election of delegates to this Con
vention. But that election of delegates which

took place on the seventh of March, resulted from

the law of 1852, and the mode of election being

incorporated in that law, still survived. It pre
scribed that the election should be by the closed

envelope, that being the mode then established by
law, and it could therefore be in no other way.

Perhaps gentlemen will say that this law had 110

more force than any other law of the legislature,

and could be repealed by the legislature. But I

reply, that it became incorporated for this purpose
in the law which was ratified by the people in

their vote last November, that it was expedient
that a Convention should be called in this Com
monwealth in the manner therein, prescribed, and

that the law, thxis ratified, could not be repealed

by the legislature.

On the first Monday of March, as I said before,

two laws were in force in this Commonwealth con

cerning the manner of voting. The law of the

first of March, 1853, was in force for all purposes
of voting, save for the election of delegates ; and
the law of 1852 was in force for the election of

delegates. But, Mr. President, perhaps gentle
men may inquire, What has become of the law

that was in force on the first Monday of March
last? I say that the law of 1852, by which this

Convention was called, died on the first Monday
of March. At the end of that day it had no vi

tality, and I will give my reasons to this Conven
tion for thinking so.

The Act of 1852, calling the Convention, pre
scribed certain preliminary steps. The govern
or was to issue his proclamation, calling on the

voters of the towns and cities of his Common
wealth to meet in the usual form, and at the usual

places of voting, then and there to give in their

votes for delegates to this Convention. They did

so
; and I think they were bound to vote by

secret ballot, as the Act of 1852 prescribes. But,
Mr. President, that law did not prescribe for the

election of delegates at any other time than the

first Monday of March. There is no provision in

that law authorizing the people to elect delegates
at any other time than the 7th of March

;
and

there is 110 provision in that law authorizing this

Convention to fill vacancies of any character.

Now, the 7th of March has passed. On the

7th of March, the election took place. The law

prescribes that the delegates elected on that day
should meet here in Convention on the first Wed
nesday of May. The delegates so chosen have

met, and the first Wednesday of May has also

passed. A vacancy has occurred in the town of

Berlin, there being 110 fault on the part of the in

habitants of that town, for it seems that they
wished to be represented by a delegate in this

Convention. They have taken all proper and

legal steps to be represented. They have chosen

a delegate ; but he has declined acting as a dele

gate for the town of Berlin. The question now
comes up, Ought the town of Berlin to elect anoth

er delegate to this Convention ? Upon that point
I trust that there is no question ; that we are all

agreed that they ought. The only question be

fore us, then, is, what is to be the form of the

notice or request to be given to the town of Ber

lin. I think that the form of the order of the

gentleman from Lowell (Mr. Butler) is decidedly

wrong. I shall feel myself bound to vote for its

reconsideration, because it prescribes to the town
of Berlin that they shall elect a delegate to take a

seat in this Convention, in accordance with all the

provisions made in the second section of the Act

of 1852. It is very clear, that the second section

of that Act prescribes that delegates shall be

elected by secret ballot, because the Act says they
shall be elected in the same way and manner in

which the governor, senators, and representatives

to congress are elected. At the time the law of

1852 was passed, no other law was in existence

regulating the manner of voting ; and that law

was confirmed by the people in November, and

continued to be the law until the first Monday of

March. Then the Act of 1852 makes provision

for no other election than, that which was held on

the first Monday of March. So far as the man
ner of voting is concerned, and 110 farther, that

Act died on the first Monday of March. It coiild

not longer exist, for there was nothing for it to

stand upon. If the legislature had not parsed the

Act of the 1st of March, 1853, that law would

have been in force. But they, in their wisdom,
saw fit to pass a law, making certain alterations as

to the manner of voting ; and that law has been

in force from that moment for all purposes, save

for the election of delegates. The Act of 1852

was passed especially for the day assigned, the

7th of March, and it could not extend beyond
that time. By an Act passed in 1853, the Act of

1852 is so amended, that voters can vote by
secret or by open ballot.

Mr. BUTLER, of Lowell. Will the gentle

man allow me to ask him a single question r If

the Act of 1853 provides only for the election of
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the first Monday in March, I would ask him what

law is now in force ?

Mr. HYDE. I ask the gentleman if that is all

the provision of the law. I have looked for it,

but have been unable to find it.

[A MEMBER here pointed out the law to Mr.

Hyde.]
Mr. HYDE. The wording of the Act refer

red to, in one sense, may be a little different from

what I anticipated. I have never seen the law

until this moment, but I still conclude that I am
right in my premises, because this law comprises
all elections, hereafter for president, vice-presi

dent, senators, representatives to congress, &c.

If I am right in the construction I put upon this

Act, it covers all the cases that I have enumerated.

What is now the law of the Commonwealth with

regard to voting ? What law will affect the voters

of the town of Berlin, in case they see fit to ex

ercise their right to elect another delegate ? The

law of 1852, as I have said, expired on the 7th

day of March, because there is no provision in

that law which extends beyond that time. It

makes no provision for filling vacancies, and con

sequently the law of the 1st of March, 1853, must
be in force. That, Sir, is my view of the case.

Whence arises the importance of this order ?

As the gentleman from Boston, (Mr. Choate,)
observed yesterday, if this order is passed, and

the selectmen of Berlin should act under it

through mistake, they would render themselves

liable to indictment. I do not, however, go into

that question, as enough has already been said

upon that point. But if the order goes to the

town of Berlin in its present form, and the officers

of that town should feel, on considering this

order, that they must elect a delegate in the man
ner provided in the 2d section of the Act of 1852,

it might lead to confusion, and it might, hereafter,

take up much of the time of this Convention.

For instance, suppose they should call a meeting
in the town of Berlin to choose a delegate to fill

this vacancy, and the selectmen should refuse to

receive all votes except those cast by secret ballot.

Suppose that a majority of the whole number of

votes should be for the delegate not declared to be

elected, and a remonstrance should be sent in

against the one occupying the seat, would not a

decision of the question take up much of our

time ? Now, that we have an opportunity to pre

vent all mistakes of that kind, we should issue an

order or precept to the town of Berlin in an intel

ligible form, so that the inhabitants may not mis

take it. I want it so plain that the selectmen

cannot misunderstand it. I do not know that

there is any danger, but it is sufficient for my
purpose that there may be a mistake. Hence,

I say, the notice is not what it should be. I wish

it to be made plain, in order that the selectmen

of the town of Berlin may not be led into error,

in prescribing the manner of voting whether it

shall be by secret ballot or by open ballot. It is

for these reasons, Mr. President, that I shall vote

for the reconsideration of this order.

Mr. HUNTINGTOX, of Northampton. It

seems to me, Sir, that we have opened a discussion

here, which really has 110 place upon the question

now pending the question of reconsideration.

The whole discussion has gone upon the ground
that the election takes place on the first Monday of

March, and not another time. I take this position :

that there is no law by which the vacancy now

existing in the town of Berlin, can be filled. It

is an omitted case, on the part of the present leg

islature. I would wish those gentlemen who say

that, in giving the instructions contemplated by
the honorable mover of this order, we are per

suading the selectmen of the town of Berlin, to

violate the law of the land, to point me to that

law. Where is it to be found upon the statute

book ? I hold in my hand an attested copy of

the laws of this session of the legislature, touch

ing the matter of elections. It docs not exactly

correspond with the copy presented by the gen
tleman who moved the order. The first section

was amended in the House, and I will read it in

its amended form :

&quot;All votes and ballots for Governor, Lieuten
ant- Governor, Senators and Representatives of

the Commonwealth, Electors of the President and
Vice-President of the United States, and Ilcpre-
scntatives in Congress ;

and all votes and ballots

to be given in the meetings to be held on the 1st

Monday of March in the present year, for the

election of Delegates, to be chosen under the pro
visions of an Act relating to the calling of a

Convention of Delegates of the people, for the

purposes of revising the Constitution of the Com
monwealth, may be deposited in the ballot-box,
in a sealed envelope or in an open envelope, at

the option of the voter.&quot;

This, Sir, is the law. Now I ask of gentlemen
of the District-Attorney, (Mr. Train,) who

holds an official position in this Commonwealth,
and of the Attorney- General, (Mr. Choate,) how

they can maintain an indictment against the se

lectmen of the town of Berlin, for an offence

committed at an election held in the month of

May ? Let them remember that the Act which it is

said may be violated by the selectmen of the town
of Berlin, and upon which a bill of indictment is

to be framed, says, that the man who votes 011 the

first Monday in March, may deposit his ballot

open or sealed, and I ask him how an indictment

can be sustained simply upon the ground that an
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open ballot has been refused in trie month of

May ? The selectmen of the town of Berlin com

mit no offence against the first section of the Act.

They do not attempt to refuse votes given upon
the first Monday of March ; and then was the

time when, if ever, a man had a right to vote for a

delegate to this Convention either by open or by
sealed ballot. Now, I ask, what other time is

there under this Act when a man can deposit a

vote either open or sealed for a member to this

Convention. There is none, Sir.

Perhaps some gentleman will say, look at the

third section of the Act, and yoti will find that

the secret ballot law of 1851, and 1852, is re

pealed. Does that Act of repeal operate as a re

peal of the Act calling this Convention ? No,
Sir. The Act calling this Convention merely

provided that the delegates should be chosen as

representatives to the general court were then

chosen. The language of the Act is,
&quot; as they are

now chosen.&quot; Now what is the common-sense

construction of that ? &quot;What did the legislature

mean when they gave that Act existence ? They
meant that the election ofdelegates should be by se

cret ballot, and they meant nothing else. The

gentleman who last spoke, (Mr. Hyde,) says that

that Act has discharged itself that after the first

Monday of March, no man could be compelled by
that Act to vote by secret ballot. Very well, that

we will concede, if you please. Then the position
of this Convention is such that we have now 110

law at all as to the mode of choosing delegates.

If the Act of 1852, has discharged itself, and cer

tainly there is no provision in the Act of 1853,

which authorizes the selectmen of any town, to

receive one kind of votes and refuse another kind

at elections held in May, to fill vacancies, what
is to be done ? Perhaps the gentleman will say

go back to the Act of 1339. That Act required
the open ballot. It did not apply to a delegate to

a Convention at all. It only applied to elections

for Governor, Lieutenant- Govern or, Representa
tives to the General Court, Representatives to

Congress, &c., c. It did not say one word as to

the mode by which the delegates to this Conven
tion should be elected. But go back to that Act
and suppose for a moment that it did. The Act
of 1853 says that &quot; all other Acts and parts of

Acts inconsistent with the provisions of tliis Act,
are hereby repealed.&quot; You have, therefore, by
the legislature of this Commonwealth repealed the

Act of 1839
; for that Act provided for open bal

lots only, and the Act of 1853 provides both for

the secret ballot and the open ballot
; consequent

ly, the Act of 1839 is inconsistent with the Act of

1853, and cannot regulate the election of delegates.
We then see that the Act of 1839 is repealed by the

Act of 1853 ;
that the Act of 1852, so far as it

related to the election of delegates ceased to exist

at the expiration of the 7th day of March, and

that there is nothing in this order inconsistent with

the Act of 1853. Now, Sir, it is my desire to get

light upon this subject, in order that I may be

enabled to vote understandingly ;
and if any

gentleman will satisfy me that the selectmen of the

town of Berlin, by following the request of this or

der will subject themselves to indictment, Sir, I,

will pause. I live by the law ;
I stand by the law

;

and so does every man in Massachusetts. &quot;When

the gentleman tells me that by the vote I give

here, lam influencing the selectmen of Berlin to

violate the law of the land, and to subject them
selves to an indictment, I pause. I paused, yes

terday, while listening to the eloquent remarks of

the gentleman from Boston, (Mr. Choate.) &quot;When

he, Sir, with an intellect fit to adorn any court,

any bench, any legislative hall, tells me, if I vote

against this order or for its reconsideration, I shall

violate the law, I pause. But after the smoke of

the battle had cleared off
; after the spell which

that gentleman s eloquence had thrown around

me had disappeared ;
I looked into the provisions

of this Act to see whether an indictment could be

maintained against the selectmen of the town of

Berlin, and I must say, that I was not able to find

that section by which an indictment could be

maintained.

Mr. TRAIN, of Framingham. I would in

quire of the gentleman, if the town meeting to

be called in virtue of the request which we send,

will be a legal town meeting or not ? If legal, I

want to know what regulations the selectmen

must adopt in regard to the manner of voting.
Mr. HUNTINGTON. I will come to that

shortly. I say that an indictment could not be

maintained against these selectmen for not receiv

ing an open ballot, because the Act, in that

respect, is confined entirely to the election of del

egates on the first Monday of March last.

Now I will tell you how I would have the

matter arranged. I look at the statute, and I see

that there is no provision of law reaching this

case. The legislature of 1853 doubtless intended

to do something ; what, I know not and care not
;

but they did not reach this case. They did reach

the case of the election on the 7th of March, 1853,

and perhaps the gentleman from Boston, (Mr.

Choate,) might maintain an indictment against

the selectmen for some act committed on that

day. But as the framers of that law did not go
farther than the election of delegates on the 7th

of March last, it does not apply to subsequent
elections of delegates. But that seems to be a

thing that they did not think of. As the Act
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passed the Senate, it provided for the vote to be

given on the first Monday in March, without

saying anything about the character of the meet

ings to be held on that day. The Judiciary Com
mittee of the House of Representatives amended

it so as to make it apply to the meetings for the

election of delegates. If there had been an ad

journed meeting from the first Monday in March,

then that Act would have covered it. But the

case before us is not one of that character, but

one providing for a new meeting entirely.

The gentleman from Framingham, (Mr. Train,)

asks me if the meeting, in pursuance of our re

quest, held in the month of May, would be a

legal meeting. I think it wou d
;
and why ? Be

cause in the absence of the statute law, we resort

to the law parliamentary, to certain rights inci

dent to this and every legislative and deliberative

body, in relation to such cases as this. How do

we stand ? There is no statute to reach this case.

A vacancy has occurred not in the contemplation

of the framers of the law of 1853, or the Act of

1852. A vacancy exists in the town of Berlin,

which town has a right to be represented here.

What is to be done ? What does the law parlia

mentary say to you ? Fill that vacancy. Now,
if the selectmen find but a mere request in your
communication to them, to fill this vacancy, with

out any reference to the mode of doing so, what

do they do ? They look to the law of 1853 and

say, this law does not touch a meeting in May,
but relates wholly to the meeting to be held on

the first Monday in March, at which time they
were bound to receive ballots open or sealed.

They then go back to the law of 1839 and find

that repealed by the law of 1853. They are thus

left without chart or compass to guide them. Is

it anything but reasonable for the Convention to

indicate to them what they are to do ? Then all

we have to do is to resort to the Act of 1852 call

ing this Convention, and use the analogy covered

by that Act. Can we do a safer thing than to

follow the law calling this Convention, take that

Act of 1852 for our charter, our constitution r

Our constitution there tells us to take the secret

ballot, that is, to take the Act which was in force

when the law of 1852 was passed. That is the

only guide we can follow, and the closer we adhere

to its provisions, the safer, in my opinion, will be

our course. If we follow the guide there fur

nished us, without regard to whether we like

the ballot prescribed or not, I do not think the

people will complain, and should any question
hereafter arise as to the validity of an election on

the first Monday in March last, where the select

men received either the open or the secret ballot,

it will be time enough to meet it when it has been

presented to us by the Committee on Elections.

I am not prepared, for one, to meet that question
now. I want to hear from the Committee on that

question. I want all the light they can furnish

us.

Now, in the absence of all law, AVC can take

parliamentary usage, and intimate to the town of

Berlin in what manner we should prefer to have

a delegate returned to us. That is all that it is

proposed to do. And I should want no better

case in a court of justice than to defend the select

men of that town against any indictment brought

against them, under the Act of 1853, which, as I

read it, does not touch a case of this sort. There

fore, I say, take this question as it stands, and

not anticipate anything else. Let us intimate to

the town of Berlin what our charter, our consti

tution intimates to us, and do not let us leap
before we come to the stile. When other ques
tions come up, we can then meet them. We
have only now to say what shall be done in

this emergency which has arisen, and which is

provided for by no law, and governed by no law.

And inasmuch as every gentleman who op

poses this order agrees that the town, of Berlin

should be represented here, what harm can result

from our saying in our capacity as a convention

of the people, what would probably be grateful to

us, what our charter prescribes to us ? I hope,

therefore, the motion to reconsider will not pre

vail.

Mr. GREENE, of Brookficld. I am in favor

of the order submitted by the gentleman from

Lowell, (Mr. Butler,) and therefore, opposed to

the reconsideration. I desire to say a few words

in reference to the remarks of the gentleman who
has just taken his seat, (Mr. Huntington.) He
has said that if the selectmen of the town of Berlin

would render themselves liable to indictment by

obeying the order or request of this Convention in

this case, he would submit. Sir, I would not

submit. I listened most attentively to the

words of the honorable gentleman from Boston,

(Mr. Choate,) yesterday, and the music of his

eloquence still lingers upon my car, and how
ever long I may live, I shall always rejoice that

I have once had the high gratification and pleasure
of listening to his voice. I suppose that in the

matter of law his authority is great. I am no

lawyer myself, and am satisfied to abide by his

opinion. He says that the law of 185 3 is as valid as

was the law of 1852, and he declares that, should

the selectmen of Berlin refuse to receive an open
ballot, no matter what may be the request of this

Convention, they would be indictable and pun
ishable in any court of justice. Now, I grant
that that is correct. I submit to the higher au-
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thority of men learned in the law. But if that be

correct, we must recollect that there arc other

things in this world besides law
; there is such

a thing as logic. If that be correct, it follows

logically that it is possible for the legislature of

the Commonwealth of Massachusetts, by law, to

prevent its sovereign, the people, from exercising

their inalienable right of totally altering the form

of government of this Commonwealth. If we
turn to the Bill of Rights and the gentleman
from Boston, (Mr. Choate,) craved oyer of the

deed in regard to a question very nearly related

to this we shall find a passage which I think

will serve for oycr of the deed. Whenever the

great objects of the inst tutioii of government are

not obtained, the people have a right to alter that

government and take all measures necessary to

their safety, prosperity and happiness. In. the

word-; of the Bill of Rights :

&quot; Government is instituted for the common

good ;
for the protection, safety, prosperity and

happiness of the people ;
and not for the profit,

honor, or private interest of any one man, family,
or class of men

; therefore, the people alone have

an incontestible, unalienable, and indefeasible right

to institute government ;
and to reform, alter, or

totally change the same when their protection,

safety, prosperity and happiness require it.&quot;

Now, I respectfully submit, that if, when the

people of this State decided to call a Convention

of this Commonwealth, to meet at a specified

time, the legislature had a right to make the law

which the present legislature has made, then it

could also pass a law requiring property qualifi

cations and a thousand other qualifications ;
so

that the power of the legislature would, in that

particular, transcend the power of the sovereign

people. It seems to me that I recognize in this

principle that which is known in the philosophy
of politics as absolutism. It is the doctrine against
which Martin Luther organized the insurrection

of human thought ; it is the doctrine against
which the cannon of Oliver Cromwell thundered ;

it is the doctrine to resist which oceans of blood

where shed in the revolution in this country, in

the French revolution, and in the other revolu

tions upon the continent of Europe. It is the

doctrine of the Gear of Russia, and of the boy
Nero of Austria, who have overwhelmed under
mountains of tyranny and oppression, the great
Titans of European Democracy, so that, at this

day, the Eastern continent is, as it were, a

smothered but smoking volcano, beneath the sur

face of which are smouldering those fires of lib

erty which have blazed, forth so brightly in this

country for the enlightenment of nations.

If the doctrine I contend for is correct, the legisla

ture of Massachusetts had no right to alter the law

of the people providing for our assembling here, be

cause all our institutions are based upon the right

ofrevolution and no other right. I would say that

the right of the revolution in this country implies

its peaceable exercise. The right of revolution is

one thing, the power and the exercise of that

right is another. It is not necessary, in order

that there be a revolution, that there should be

blood shed, powder burnt, and other attendants

of war displayed. A revolution may take place

peaceably, and if the right is once recognized in a

country, it should take place peaceably, because

in the recognition of that right, is also the recog
nition of the duty of obedience upon the part of

the government. Now, if the people of this Com-
momvealth are sovereign ;

if they have those pow
ers which it is stated in the Bill of Rights they
do possess, then it is the duty of the government
to render obedience to the people whenever they

express their sovereign will. Therefore, I affirm,

that the legislature of this Commonwealth, in the

Act which it passed, was guilty of treason against

the people of this Commonwealth. I am not dis

posed to mince words. I speak plainly, as I

believe.

An honorable member the other day said that

there were no parties in this Convention. I was

glad to hear it. But, since then, I have become

convinced that there arc two parties here
;
one in

favor of reviving ideas and principles which are

dead or dying, and which, in my humble opinion,

ought to die
;
the other in favor of the liberty of

the people. And I thank God that I am able to

stand up here on the people s side, and against

all arrangement of power by which the organized

government can act above and beyond the rights

of the people, and prevent them from exercising

the power which they derive from the Almighty,
and which are placed in the Bill of Rights, not

for the purpose of guaranteeing them to the peo

ple, but to certify that they are recognized to that

extent. They arc put in the Bill of Rights be

came they are true, not true merely because they
arc placed there. I can conceive of no logical

grounds tipon which sovereignty can be placed

in the hands of the legislature at the present

time. The sovereignty is in the hands of the

people, and all the departments of the govern

ment, including the legislative, executive and

judicial, arc but the creatures of the people. And
an attempt like that made by our legislature this

year to over-ride the will of the people, is the

highest of all crimes, an insurrection of the crea

ture against the creator.

This I conceive to be a solemn occasion for us

all. If the selectmen of Berlin are liable to pros-
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ecution and punishment for complying with the

request we make of them, then our liberties are

gone. It behooves us, as the only body that is

capable of doing anything to protect the rights

of the people, to move rapidly in the matter. If

the selectmen of Berlin are thus liable to punish

ment, then are we also liable, as being the instru

ments of the people in carrying out their essen

tial, natural and inalienable rights. There is at

this time, I fear, a conflict among us which I had

supposed did not exist here, which I had sup

posed never could exist in this Commonwealth
;

a conflict between the people and its government.
Now the Constitution was framed to protect the

people against the government ;
not to protect

the government, for that is strong in itself; but

to protect the people. Yet we find by the argu
ment presented to us here that that instrument is

not sufficiently efficacious
; that at this time, it is

threatened to put the government in operation in

order to oppress the people and take from them

those rights which inhere in them by their very
nature.

These considerations prove conclusively to my
mind that this Convention does possess all the

powers claimed for it, for such powers are ne

cessary to enable it to guard the people s

rights. If this Convention, thus assembled, have

not the power to do all that is necessary to ena

ble the people peaceably to revolutionize their

government and if they will to totally change it,

if we have not the power to prevent any legisla

ture from passing a law to constrain the people s

will then the people are not sovereign. I, there

fore, respectfully submit, that all the powers
claimed by the order of the gentleman from Low
ell, (Mr. Butler,) do inhere in this Convention,
because those powers are necessary in order that

the rights of the people may be protected.
On motion by Mr. ABBOTT, of Lowell, the

subject under consideration was laid upon the ta

ble, for a time, in order to present a report.

Vacancy in the Boston Delegation.

Mr. ABBOTT, of Lowell, from the Committee

to whom was referred the order of May 7, in

structing them to inquire if any vacancy existed

in the Boston delegation, reported that the Com
mittee had attended to that duty, and from an ex

amination of the letter of Henry B. Rogers, a

delegate elected from Boston, to the Hon. William

Appleton, a delegate from the same city, the Com
mittee are satisfied that the said Henry B. Rogers
intended to decline serving in this Convention.

They, therefore, report that a vacancy does exist in

the delegation from the city of Boston, and recom
mend that notice of such vacancy be given to the

authorities of said city, in such form as the Con
vention may determine.

No objection being made, the Convention then

proceeded to consider the above Report, and the

question being taken, it was agreed to.

Assignment of Seats.

Mr. BATES, of Plymouth, submitted the fol

lowing :

Ordered, That a Committee be appointed to

proceed, with the Messenger, to draw the seats of

members of this Convention, immediately after

the adjournment this afternoon..

Mr. THOMPSON, of Charlestown. I move
to amend the order so that the seats can be drawn
when members enter this hall on Monday after

noon. The session of this afternoon will proba

bly be protracted to so great a length, as to leave

110 time for the drawing of seats, and it will be

more convenient for the drawing to take place on

Monday afternoon.

Mr. BATES. I should like to inquire of the

gentleman from Charlestown, if, should his amend
ment be adopted, the committee to be appointed
are to be constantly in session until all the mem
bers have drawn their seats ? I have submitted

this order, at the suggestion of the Messenger of

this Convention, who is also Sergeant-at-Arms of

the House of Representatives, which body is still

in session, as being the most convenient to the

committee and to the members.

Mr. THOMPSON. I have only to remark,

that I do not contemplate, by my amendment, to

have this committee constantly in session until

all the seats are drawn. If this time is given,

then the seats can be drawn at any time, at the

convenience of the members, through the Mes

senger to this body. Such is the course, I be

lieve, which is pursued by the House of Repre
sentatives, and all confusion and inconvenience

are thereby avoided.

Mr. GOOCH, of Melrose. I supposed that

the committee were to draw seats for members,
and that each member would take the seat thus

assigned to him.

The PRESIDENT. By the order of May 10th,

a Committee was appointed, to act in connection

with the Messenger, and assign scats to the mem
bers of the Convention.

Mr. HOOPER, of Fall River, moved that the

order be referred to that Committee, which was

agreed to.

Vacancy from Berlin.

On motion by Mr. CHURCHILL, of Milton,

the Convention proceeded to the consideration of

the order of the day, being the order directing
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the Secretary to notify the town of Berlin that a

vacancy exists, in consequence of the resignation

of lion. Henry Wilson. The question pending
was on the reconsideration of the vote of the Con

vention, adopting the order, which had been

moved by Mr. Train, of Framingham.
Mr. HALLETT, for Wilbraham. Mr. Presi

dent, I desire to submit a few suggestions to the

Convention upon the subject before them, which,

to my mind, is one of the highest importance, al

though it has so unexpectedly been sprung upon
this body at this early stage of its proceedings. I

should greatly have preferred to have met the

question at a period of time when we were more

deliberately engaged in the consideration of those

principles which we have come here to settle, in

passing upon the amendments to the Constitution
;

but I am not sure that it is not as well that we
should find out in the outset where we stand with

regard to the fundamental principles upon which

we are to reconstruct our Constitution
;
and this

issue my very able friend from Boston, (Mr.

Choatc,) has seen fit to raise before the Conven

tion.

Xow, Sir, I have no doubt at all that there arc

two points of view, very different in themselves,

from which gentlemen equally entitled to respect

and consideration for their opinions touching the

Constitution, will view this broad issue which is

now raised
;
and this is, as I think, clearly shown,

as to what right the people have to intermeddle

with the formation at first, or with the alteration

after it is formed, of the Constitution ; whether, in

fact, the sovereignty exists in the people or in the

legislature. If that is the issue which the gentle

man intends to bring up, I suppo.se that from the

point of view at which he stands, and the one at

w lich I stand, we should regard it differently.

&quot;While we start with the same fundamental doc- ;

trine of popular sovereignty, admitted in the ab-
J

ptract, we shall very soon diverge when we come to !

its application. As applied to the present question j

before the Convention, viz., the motion to rccon-
!

sider the vote adopting the order or request to be

sent to the town of Berlin to fill a vacancy, I do

not see that it is of so much importance whether

that motion is reconsidered, as it is upon what

grounds it may be reconsidered. If we reconsider

it upon the ground that the power of this Con
vention to order or direct a town to fill a va

cancy in this body, is doubtful, then I am not

sure but that I may go with the gentleman from
Boston in the reconsideration

;
but if it is to be

reconsidered upon the ground that the legislature

of 1853, had a right to alter or amend the Act of

the people in 1852, calling this Convention, then
I should hope that no man who regards himself ;

9

as entitled to a seat in this body would consent

to a reconsideration. It, therefore, becomes im

portant to determine upon what ground the vote

shall be reconsidered.

Speaking strictly with reference to the author

ity under which this Convention is assembled, I

confess that I have great doubts whether the Con
vention has power to send to any town an order

or a direction in the form of law, calling upon
them to send a member to this Convention. It

was for that reason that I suggested, when this

order was first introduced, some days ago, that

there should be referred to the same committee

the general subject of filling vacancies in all un

represented tOAviis. In this I was greatly misap

prehended, as I perceived, from the comments of

a portion of the Boston press, that I was under

stood to admit the power of this Convention to

order elections everywhere. On the contrary,
that suggestion of mine arose from my doubts on
the subject ; and I withdrew it from deference to

the gentleman from Xatick, who was himself

elected from Berlin, and had resigned the seat

I which they offered him, and who I thought was
! entitled to have this question separately and dis

tinctly considered.

Taking this question as the issue, as to the

power of the Convention, it resolves itself entire

ly, in my mind, into the simple power of a body
to reproduce itself; that is, to fill vacancies occur-

ing within itself, by death or resignation ; and

whether that power be or be not incident to such

a body, is a matter which may admit of different

opinions, but with regard to which it seems to

me that the preponderance of opinion must be

that, in the absence of a prohibition to fill such

vacancy, and where no mode is provided by law,

the body must necessarily have the power to sup

ply such deficiency that is, to reproduce itself.

In this point of view, therefore, the resignation of

a delegate, or the death of a delegate, causing a

vacancy, would stand differently from a call upon
towns to send delegates here in cases where 110

vacancies had existed except such as arose from a

mere failure of a town to elect a delegate. I

should, therefore, be content to take this proposi

tion as a proper one, and invite the town of Ber

lin to send a delegate here, upon the ground that

we, as a body, have a right to fill our own vacan

cies, occurring since our organization as a body ;

and that is all the power we have got, if we have

got any, in the premises. I am perfectly clear that

we have no direct power under the Convention Act

of 1852, in relation to supplying any vacancies in

this Convention. That is our charter ;
it is the

constitution of this body of delegates, and we
must act under it.
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Then comes the objection of the learned gen
tleman from Boston, (Mr. Choate,) who supposes,

if I understood him correctly, that the order, or

notice, assumes to provide by force of law to gov
ern its town meeting, that the town of Berlin

shall elect a delegate in the manner prescribed by
the second section of the Act calling this Con

vention, and adopted by the people on the second

Monday of November, 1852. And I understood

his position in relation to this point to be, that

this order calls upon the town of Berlin to vio

late one of the laws of this Commonwealth
; that

is, that it is calling for a violation of the law of

the Commonwealth, because it requires and gives

direction to the town of Berlin to elect a delegate

by closed ballot alone, and not by open or closed

ballot. It seems to me that this very proposition

refutes the gentleman s position, when carried out.

It assumes that the closed ballot is still in force

under the second section of the Act or proposi

tion calling the Convention. Now, that is the

precise issue between us. Has the Convention

Act been altered or not ? The gentleman from

Boston affirms that it has been altered, from closed

to open ballot, by the Act of the legislature of

1853. He assumes, and I do not deny, that the

legislature of 1853 sat here without any change
in the Constitution, having all the powers of the

legislature of 1852 under the Constitution, before

the calling of the Convention, and thus having,
under the general laws, the power to regulate the

mode and manner of choosing civil officers ; but

he contends for that which I do deny, viz., that it

had a right to say that the delegates chosen to

this Convention should be chosen by closed en

velopes, or by open envelopes, at the option of

the voters.

Now, I want him to show me where the legis

lature of Massachusetts gets any power from that

instrument to utter one word on the subject of del

egates to a Convention. The only provision winch
is made in the Constitution that contemplates any
peaceful mode by which the Constitution can be

changed, is in the 9th amended article, referring
to the mode of amendment. And what is the

mode of amendment therein provided ? It is that
&quot; if any specific and particular amendment or

amendments to the Constitution&quot; are desired,

.they may be proposed in the general court, and
if &quot; such proposed amendments shall be agreed to

&quot;

by a majority of the Senators and two-thirds of

the members of the House of Representatives, and
also again adopted by the subsequent legislature,
&quot; then it shall be the duty of the general court to

submit said proposed amendments to the
people,&quot;

and if adopted by them, they become a part of

the Constitution. That is all the mode that is

provided in the Constitution, by which the legis

lature can touch the Constitution, or can propose

any change in it, or can have any authority in re

lation to amending it
;
and this is only for &quot;

spe
cific and particular amendments.&quot;

Now, what is this Convention called for ? For

a revision of the whole Constitution. Has the

legislature any power to revise the Constitution ?

I claim oyer of that grant. Nowhere is that au

thority to be found. If the legislature has no

power of itself to revise, can it, by force of its own
act as a statute law, compel the people to hold a

Convention to revise the Constitution. Where is

that grant ? The only grant of power is to propose

specific amendments. Then what is that power ?

Is it a limitation of the power of the legislature,

merely, or is it a limitation of the power of the

people
&quot; to alter or totally change their form of

government.&quot; That is what I want to know. I

want to know whether the people of this Com
monwealth, when they assembled in 1820, and

chose certain delegates who framed certain amend
ments of the Constitution fourteen in number,
and sent them out to the people to ask them to

say yes or no I want to know whether the

people of the Commonwealth of Massachusetts, at

that time parted with their sovereignty, and closed

their political existence, except upon sufferance

by the action of the legislature.

Where is the power to make and unmake Con
stitutions ? Where was it originally, when the

people of this colony became free and independent ?

In 1778, when the general court of this Common
wealth assumed authority to frame a constitution

and send it to the people of the Commonwealth,
then a colony, having declared their independence
of royalty, what was the answer of the people to

that proposition ? The people said,
&quot;

you have

no business to make a constitution for tis we
sent you to make laws, not a constitution. We
are the source of power, from which spring all

fundamental laws
;
and when we need a consti

tution we will send delegates from the sovereign

people to make it.&quot;

Go to thetown records of Concord, where the first

spirit of the revolution exhibited itself, and there

read the resolutions introduced, and read in town

meeting by Col. James Barrett, and unanimously
adopted by the citizens of Concord. What do they

say ? They unanimously recommend to the people
of the colony to reject that constitution, on the

ground that the general court had transcended its

power, and had no right to frame a constitution

for the people ; and it was rejected. When the

vote was taken, there were five to one against it,

throughout the Commonwealth.
So indignant were the inhabitants of many of
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the towns, that they would not even assemble

and vote upon the question at all. That is the

first lesson which the legislative power had with

regard to making or meddling with a constitution.

They then renewed the matter by inviting the

people to send delegates or deputies ;
and the

people came together voluntarily, by a mere call

of town, meetings, and these delegates were chosen

and assembled in convention and framed the

Constitution of 1780, and sent it out to the peo

ple, who adopted it. And they provided for a

mode of reproduction of that Constitution, and a

resumption of power by the people. What was

it ? That in fifteen years from that time a Con
vention should be again called, to revise the Con
stitution. Xow, did the people of Massachusetts,

in 1780, have power, or did they not have power
to make a constitution and institute government ?

Will gentlemen say that they had not power ?

No. Then, it is admitted that they had the

power. Did they give it away ? Did they lose

it r Where is it ? Where is the statute of limi

tations which forecloses the exercise of such

power ? They said in their first Constitution,

that in fifteen years it should be the duty of the

legislature to call a Convention to revise that

Constitution. Fifteen years passed over ; but

the legislature either omitted to perform that con

stitutional duty, or performed it so imperfectly,

that no Convention was called. The time passed

by ; the people were not prompt to act in conse

quence of that failure to hold a Convention, and

after a time those who sought to diminish and

narrow the circle of power into the hands of the

few and against the many, then said that the

power to amend the Constitution was lost. Well,

Sir, if that proposition is to be affirmed, it is also

to be affirmed that it was lost by fraud in the

legislature, or by neglect of the people to apply
the remedy, and therefore, that fraud, or that

omission in 1795, did not bind the majority of

the people then, and cannot bind the people of

this Commonwealth now. They did not lose the

power to amend, alter, or abolish the Constitution

by any act of the Convention that made the Con

stitution in 1780, or by the lapse of the clause of

amendment in 1795.

So matters went on until 1820, when the sepa

ration of Maine rendered it necessary that a Con

vention should be called. What did those very
learned and technical gentlemen do then, who

have, in all ages, had such fears and doubts about

the power of the people? They discussed that

very matter, and looked all over the constitution

to see if they could find anything to help them

out of the difficulty ;
but not finding anything

there which would bear upon the case, they con

cluded to take a common sense VICAV of the matter
;

and if they had not taken it, the people would have

done it for them. So the legislatxire proposed to

the people to call a Convention outside of the very
Constitution under which they stood

;
and I ask

the honorable gentlemen to point out to me the

grant, or deed, or power of attorney in the Con

stitution, by which the legislature of 1819 under

took to propose the call of that Convention ?

Where was their warrant ? They had none what
ever. But the people assented, and that affirmed

the unauthorized acts of their agents. The Con
vention was held, and the people adopted its

proposed amendments. In the Constitution of

1820, there was a grant of power from the people
to the legislature, limiting its interference with

the fundamental law of the land. It was a grant
of power to the legislature, and not a limitation

of power to the people. [See Halo s Debates, p.

415.] If the gentleman insists upon construing
this as a limitation of the power of the people,

and contends, as some do, that after the people
had provided a certain process for amendments

through the action of the legislative power, they
cannot now amend the Constitution or form an

other, I say to him, that we are here to-day in

opposition to that dogma, and I trust that we
shall remain here, and that we shall never leave

these seats until that dogma is stamped with con

demnation by the expressive action of this Con

vention, to be proposed to the people, that they

may have an opportunity of saying which they
never have had since the Declaration of Indepen
dence whether they have really given away their

power to the legislature, or whether they alone

retain the power to make, revise, or unmake the

Constitution of their government whether your
seventh article in the Bill of llights amounts to

anything or nothing, where it is declared that

&quot;the people alone have an incontcstible, unalien-

able and indefeasible right to institute govern
ment ; and to reform, alter, or totally change the

j

same, when their protection, safety, prosperity and

! happiness require it.&quot; What does that mean ?

i Why, Sir, that having instituted it, they have no

j

less the power and right to alter, change or abolish

it on account of having given the power of pro-
I posing specific amendments to the legislature.

This brings me to the point at which the gen
tleman from Boston found his difficulty that

difficulty as he informs us, which made even that

intellectual head turn upon its shoulders in con

fusion at this mischievous idea of a combination

of the acts of the legislature with the acts of the

people. It is an anomaly we are told, to think of

any form of law as distinct from the sole action of

the legislature, no matter whether it be a legisla-
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tive act per se, or whether it be made a law for

the people, solely by the adoption of the people.

And the mixed character of such a law made the

learned gentleman from Boston turn his head on

his shoulders.

Let me tell him, Sir, that this very idea,

of just such a mixed law did not turn a head

as lofty and intellectual, in my opinion, as

ever stood upon human, shoulders. It did not

confuse or turn the head of Daniel Webster in

1820, the great master of my eloquent friend

here. Why, Sir, if gentlemen will turn to the

407th page of the Report of the Debates in the

Convention of 1820, they will there find that

when the subject of proposing amendments to

the Constitution was under consideration, the

question was then raised as to what sort of power
this was whether it was a legislative power, or

whether it was a popular power. Mr. Webster

said, &quot;this was not an exercise of legislative

power ;
it was only referring to some branch the

poicer of makingpropositions to the people.&quot; Now
that is the whole solution of all the difficulty

under which the learned gentleman labors. The

power of the legislative body, or of a Convention,

to take the initiatory movement of making propo
sitions to the people. That is the very element

that enters into our American forms of govern
ment. It is based upon the great fundamental

principle that power shall emanate from the peo

ple where it lies sovereign and inalienable.

Not one of the early American statesmen ever

called this in question. Even Alexander Hamil

ton, who was as conservative as any statesman who
ever lived in this country, said that &quot; the people
arc the only fountain of all legitimate authority.&quot;

Nobody denies that; but while I have the

source, the fountain, I want the stream also, that

its waters may invigorate and fertilize the whole

community.
But the moment I attempt to get the stream

by which the people s power is to be diffused,

then comes the limitation. Gentlemen tell us

that the fountain has been dried up, or the stream

cut off, and that the people have put something
into the Constitution which places it beyond their

reach. The people have given their suffrage to

the legislature, says the learned gentleman from

Boston, and therefore they never can come to

gether again in Convention, unless the legislature

shall by law allow them to do so.

IIo\v have we come together in Convention ?

Precisely as it was done in all former Conven

tions, by the action of the people upon a mere

proposition from the legislature. We have

power to propose amendments, or an entire new
Constitution, to the people, and the people have

power to accept or to reject them that is all.

That is precisely the case between the legislature

and the people, in regard to specific amendments
under the present Constitution. Suppose the

legislature propose an amendment, for instance,

with regard to the right of religious worship, and
that proposed amendment passes the Senate and

the House of Representatives by the requisite

majority, what does it amount to then ? Is it law ?

Will my learned friend tell me that it is a law be

fore it has been adopted by the people at the ballot-

box r Is it anything more than the terms of

a proposition r Suppose, then, that the legisla

ture goes farther, and, instead of proposing to the

people an amendment, steps aside from the terms

of the Constitution, and proposes a Convention

to revise it. Why, Mr. President, it is neither

anything constitutional nor unconstitutional it

is simply a proposition. It has no legislative

power whatever it is no rule of action to bind

anybody it has no vitality until it comes to the

act of the people. The people vote upon it, and

if they say
&quot;

yes,&quot;
that puts the breath of life

into it and it becomes a living soul. After hav

ing done that all the rest is mere form. It is the

will of the people, and executes itself as their

will. It has to be printed and proclaimed pre

cisely as the laws which are enacted here are

printed and proclaimed from time to time. But

do laws cease to be laws because they are not

printed ? By no means
;
a law is a law, no mat

ter by whom it is proclaimed no matter whether

it is proclaimed or not.

Now, the gentleman from Boston, as it seems

to me, proceeded entirely upon a misapprehension

with regard to the action of the legislature of

18-32 and the legislature of 1853. I find him re

ported as saying, and I so understood him at the

time, that the question was submitted to the people

in 1852, merely asking them whether they would

have a Convention or not
;
that the people said they

would have a Convention and there rested ; and

thereupon the legislature went to work and pre

scribed the mode in which the Convention should

be called. Sir, I find no such thing as that in

the history of the transaction. On the contrary,

I find that the legislature of 1852, in chapter 188,

made the following proposition to the people :

&quot; Is it expedient that delegates should be chosen

to meet in Convention for the purpose of revising

or altering the government of this Common
wealth r&quot;

&quot; And if it shall appear that a ma

jority of the votes given in and returned as afore

said, are in favor of choosing delegates as afore

said, the same shall be deemed and taken as

the will of the people of the Commonwealth that

a Convention should meet accordingly.&quot;
&quot; Meet
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accordingly&quot; &quot;What does that mean? Simply !

that it was the mil of the people to have a Con-
j

vcntion ? No
;
but that it was the will of the :

people to meet in Convention accordingly ; that

is, conformably to the whole proposition, (for the

words accordingly and conformably are synony- i

mous.) The question was asked the people, Will

you meet in conformity to this proposition ? will

you make it the law of the Convention ? and the

people said &quot;

Yes.&quot; Thereupon what was done ?
j

The legislature did nothing after the people had

made the proposition their law. The governormade

proclamation that such had been the vote
; but

did the governor s proclamation give any vitality

to this law of the Convention ? Not at all. The

people said &quot;

yes,&quot;
and adopted the proposition ;

and it then became the duty of the proper officers

of the government to carry out the will of the

people so proclaimed. If they had failed to do

so, I will not say they would have been liable to

a mandamus. My learned friend thinks the

selectmen of the town of Berlin would be liable
|

to indictment if they obeyed the form of the order
|

which it is proposed to send them
;
I think it

would be difficult to find any law for indicting &amp;lt;

selectmen for receiving or not receiving votes,
j

But if the governor had failed to issue Ids procla- I

mation, though he would not have been liable to
j

indictment, yet he would have been liable to a

higher process he would have stood in contempt
before the high court of chancery of the people.

No officer would have dared to set the people of

the Commonwealth of Massachusetts at defiance,

by refusing to carry out their law. The procla

mation was made, and the election of delegates

was ordered to be held on the 7th day of March,
and that election, if not completed, might be con

tinued to another day by adjournment.
The people came together on the 7th day of

March
; and what brought them there ? Was it

any act of the legislature subsequent to the act of

the people in the month of November preceding,

declaring that they would have a Convention ?

Had the people said nothing but
&quot;yes&quot;

and
;

&quot;no&quot; Convention and no Convention? If
j

so, who has taken the liberty to make any law

under which this Convention has assembled ?

What sort of power was there behind the throne

greater than the throne itself enacting laws,

calling town meetings for the election of delegates,

and prescribing the forms and powers of tins

Convention ? What right had they to do so

under a mere vote of the people which said &quot;

yes&quot;

and &quot;no&quot;? Are we here to-day under
&quot;yes,&quot;

and nothing else ?
&quot; Yes &quot;

what, I should like

to ask ? No, Sir. We are delegates according to

the provisions of this 188th chapter ; and what is

the 188th chapter r Is it a law of this legislature

or of any former legislature ? Not at all
; it is no

statute law ! In a legal sense, it is no law.

What is it then ? It is precisely the embodiment,

by the collected will of the people, of the Ameri
can idea of government that thing which our

fathers well understood, but which their sons

seem to have frittered away in technical refine

ments, and special pleading to foreclose the rights
of the people, and almost forgotten it is the

peaceful exercise of the sovereign power of the

people to make and unmake constitutions and
frames of government. That is what it is.

Another gentleman argues that if we take this

step, we assume to take the ground that we are a

revolutionary Convention. Sir, we arc not a

revolutionary Convention, for the very reason,
that our fathers provided that we might change
our government without a revolution. Oh !

would to God that in the old world the people

might assemble together, and by the votes of the

people by propositions submitted to the people
and there discussed the right might he exercised,

to frame governments and make constitutions.

15 ut, no ! they have the doctrines of the Laybach
Circular there, promulgated by

&quot;

Holy Allies&quot; of

kings, and enforced by millions of bayonets, viz. :

&quot; that changes in the government of States, ought

only to emanate from the will of those whom God
has intrusted with power,&quot; meaning the legiti

mate sovereigns. We hold no such claim to

legitimacy as that ; but if we have no authority
to change our government, except what is given

up and surrendered to the creature of the people
the legislature then we can only say, that we are a

little better off than they are in the old world,
because we may change our creature, and
make him conform to our will

;
which is some

thing they cannot do there, without physical rev

olution.

Let me be distinctly understood, as preferring
the concurrent action of the people and the legis

lature, in all constitutional reforms. I desire that

it should always have the form of legislation,

unless there should be an extreme case. But if

it be not begun in t]i e precise form required for

specific amendment-, by- the legislature, it does

not follow that it is revolutionary. The proof is

before us. We are sitting here to-day, not as a

revolutionary Convention, but for the purpose of

revising and amending peacefully, and through

incipient forms of law, adopted by the people, our

frame of government. We consist of delegates

sent here to adopt a frame of government and

submit it to the people, as their committee, for

their adoption or rejection. We do not sit here as

a Convention, subject to the will of the legisla-
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ture, or deriving any power to revise the Consti

tution from them. We derive oxir powers from

that right affirmed by Mr. Madison, as &quot; the tran

scendent and precious right of the people to abol

ish or alter their government.&quot; [Federalist, No.

40.] A right distinctly recognized by the de

ceased statesman I have before quoted, (Mr.

Webster,) who in this place, in the Convention

of 1820, said that &quot; he knew of no principle that

could prevent a majority, even a bare majority, of

the people, from altering the Constitution.&quot; [Ilale s

Debates, 407.]

The simple proposition comes to this point : One

legislature can repeal the statute acts of another.

But this call of a Convention to revise the Con

stitution, is not mere legislation. It is a move
ment entirely outside of the legislature. True it

is, that the legislature of 1852 submitted the ques
tion to the people ;

but the people alone gave va

lidity to the Act, by adopting it. The form for the

election of delegates contained in that proposition,

derived its power from the people. Without

any subsequent legislative act, delegates were

chosen
;
and hence, as this was not a legislative

act, no subsequent act of another legislature

could effect the action of the people in 1852. This

is the question, raised by the honorable member
from Boston, now directly before us, whether the

legislature of 1853, had any power to interfere

with the people, after they had adopted the form

of holding a Convention. At the time of the ac

tion of the legislature of 1853, delegates to this

Convention were about to be chosen by closed bal

lot, under that law of the people ;
but that legis

lature assumed to act upon the subject, and to

change the mode of voting.

Understand me, Mr. President, I deny none of

the authority which my learned friend claims for

the legislature, to decide upon the manner of vot

ing. They had all power and authority to abolish

the closed ballot, and to adopt the open ballot.

They had every power, then, which the legislature

had in 1852, but no more. And where in 1853,

did they get any power over the Convention, and

over its delegates ? That is the point upon which
I desire to be instructed. Where did they get the

power to decide how the delegates to this Conven
tion should be chosen ! That is the error of their

law. It is very proper, so far as it relates to bal

lots for Governor, Lieutenant- Governor, Senators

and Representatives of the Commonwealth, Rep
resentatives in Congress, &c. It is perfectly good
law, to decide that in such elections, the ballot

shall be given with or without an envelope, at the

option of each voter
; and that law I am ready to

enforce, with all my attachment to the secret bal

lot, or the free ballot, as I prefer calling it. I do

not object to the power or right to abolish it, as

to the civil offices of this government ; but the

legislature of 1853 went further, and said that it

should apply to &quot; all votes and ballots to be given
on the first Monday of March, for the election of

delegates to be chosen under the provisions of the

Act calling a Convention.&quot; Now, where in the

Constitution did that legislature find the power to

make any law concerning delegates to a Conven
tion ? If they had no such delegated power, it is

no matter by what name you call the provi
sion of 1852, for a Convention

; it was not an Act
of the legislature, and the legislature of 1853,

had no more right to repeal it, or to interfere with

it, than they had to repeal the Constitution itself,

or a private contract entered into by merchants in

State Street. It was out of their jurisdiction. No
matter whether the law of 1852 calling the Con
vention was right or wrong, it was out of the

jurisdiction of the legislature.

I was surprised that the learned and astute gen
tlemen, who had that subject under consideration

in the legislature, did not perceive that the mo
ment they undertook to say it was an Act of the

legislature, upon which they could act, they abol

ished their own doctrines, denying the right to

amend the Constitution except as itself provided ;

because they had started upon the ground that

this law was null and void, calling a Convention,

and it was a manifest absurdity to repeal a null

law, and therefore, they did not attempt to repeal

it. Now, if it was a null law, they should have

gone to the courts upon the subject. And how
should they have tried it ? If the question of its

constitutionality was a practical question, it seems

to me that it depended not upon what had been

said, but upon what had been done. That which

is not executory, which is not to be performed,

cannot be either constitutional or unconstitutional.

Hence, that Act of 1852, though outside of the

Constitution, was not an unconstitutional Act. It

made a proposition to the people, which was

neither prohibited nor granted in the Constitution ;

but it did not legislate anything of itself. It was
a mere nullity of itself, unless the people adopted
it. It did not depend upon a contingency, but

upon a positive act of the people in the exercise

of their sovereign power to reform and recon

struct their own government.
It amounted to precisely the same thing when

sent out to the people, as the action of the legis

lature by resolves on various matters, as slavery,

woman s rights, or anything else, involving mere

ly the expression of an opinion in the form ofreso

lutions. A resolve expressing an opinion, is neither

constitutional nor unconstitutional ; because men
have a right to let out their thoughts. Precisely
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so with this legislative proposition until it was

adopted by the people ;
and therefore, I say that

all its vitality came from the people.

And therefore, I say that the legislature of

18-53 had no right to touch that Act, in any form

or manner, but that it was out of their jurisdic

tion. And to test that still further, I wish to

know whether, as members of this Convention,

sitting here in the afternoon, we are at the mercy
of the legislature that meets here every forenoon ?

If the legislature had any power to amend the

Act, they may repeal the Act. If they could

amend or repeal the Act last March, they can do so

now; they may come together to-morrow morn

ing, and vote the Convention into nonentity ; and

then, where are we ? Is that the tenure upon which

we hold our office here ? It is cither so, or the

legislature lias no more power over us than we
have over the congress of the United States. We
arc a body entirely distinct from, and independ
ent of, them ; but wishing, cordially, to co-operate
with them in everything which they may do to

enable us peaceably, legally and properly, to carry
out the Avill of the people, as expressed in their Act

of 1852, for revising the Constitution. But if the

legislature choose to throw obstacles in our way,
I am sure that the Convention will meet them
with dignity, with determination, with firmness.

The legislature, I apprehend, will take no such

course ; but if they have the power to do it, I

have no contentment in being here. If the legis

lature can to-morrow send me out of my seat, I

should prefer to resign now. And yet, if the legis

lature could amend the law in March last, it can

repeal it to-morrow. The argument on the other

side must come up to that absurdity, or it comes

to nothing.

My learned friend said he could find no pre
cedent upon the subject, and no grant to this Con
vention for undertaking to alter the mode in which

the existing laws provide that certain persons
should be voted for. I agree, Sir, that this Con
vention can neither make nor alter any law. But
what is the existing law, touching the mode of

voting for delegates to this Convention ? That is

the whole question.
The legislature of 1853 undertook to do that

same thing ; but had they any power to do it : I

beg leave to refer to a precedent directly in point,

showing that the legislature had no power what
ever to meddle with the Convention Act. Let
me here refer to an original certified copy, which
I hold in my hand, of the Acts of New York,

touching a Convention in 1845, and of the opin
ion of the Supreme Court of New York upon
this precise question.
In 1845, the legislature of New York passed

a form of an Act, recommending a Convention,

and the manner it was to be held, to the people
of the State of New York. By the Consti

tution of the State of New York, adopted in

1821, there was a power of amendment given
to the legislature, by making propositions to the

people, precisely parallel to the provision in our

own Constitution. The Act of the legislature of

New York, passed May 13th, 1845, provided that

on the ballots should be written or printed, or

partly written and partly printed, by those voters

who are in favor of the proposed Convention^
the word &quot;

Convention,&quot; and by those voters who
are opposed thereto, the words &quot; No Convention.&quot;

It then applied so much of articles one, two, and

three, of title four of chapter 130, in relation to

the form and manner of voting, challenges and

penalties for false swearing, as should be applica

ble. Those persons only were entitled to vote,

who were entitled to vote by ballot in the State

annual elections. The votes were to be canvassed,

as required by law, to ascertain the result, and

then the law declares :

&quot; In case the said canvassers should certify and
declare a majority of such ballots or votes to be
for a Convention, it shall and may be lawful, and
it is hereby reccommcnded to the citizens of this

State, on the last Thursday of April, 1846, to

elect by ballot, delegates to meet in Convention,
for the purpose of considering the Constitution of

this State, and to make such alteration in the

same as the rights of the people demand, and as

they may deem proper.&quot;

The Act then goes on to prescribe the number
of delegates to be the same as the number of

members of Assembly, from the respective cities

and counties of the State. The delegates so

chosen were to meet in the Convention at the

Capitol in the city of Albany, on the first Mon
day of June, 1846. The proceedings of the

Convention were to be filed in the office of the

Secretary of State. The Act then prescribes

the mode of making alterations in the Constitu

tion, and of submitting them to the people, and

the Convention was cither to submit them as a

whole, or separately. Then follows the mode of

canvassing the votes upon the amendments, and

the provision that any one or more of such

amendments which shall be ratified by a majority
of the votes given thereon, shall become a part of

the fundamental law of the State of New York.

The provision was precisely like that in our pro

vision, chap. 188, calling this Convention which

we are now holding. After the adoption by the

people of New York of the call for a Convention,

and before the choice of delegates, a new appor
tionment of representatives to the Assembly was
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made, increasing the number, and in the legisla

ture of 1846, a bill was proposed, requiring
&quot; that

the number of delegates to be chosen in and by

the respective cities and counties of this State to

the Convention, to be held by virtue of an Act

entitled,
&quot; An Act recommending a Convention to

the people of this State,&quot; passed May 13th, 1845,

shall be the same as the number of members of

this Assembly, to be chosen in and by the said

cities and counties respectively, in pursuance of an

Act entitled,
&quot; An Act for the apportionment of

members of the Assembly of this State, passed

March 30th, 1846.&quot; This was a beneficial Act.

It was designed to enlarge the power of the Con

vention, and to embrace in it all persons who had

a right to be represented there. It was unlike, in

this particular, the Act of the legislature of our

own State in March last, which was evidently an

Act to restrict the rights of the people in relation

to this Convention ;
an Act, if I may say so, for I

can regard it in 110 other light, assailing the Con

vention.

The question raised in New York upon that

bill altering the Convention was, had the legisla

ture any power to legislate in respect to delegates

to that Convention, and where did they get their

authority ? The subject was referred to the opin

ion of the Justices of the Supreme Court of New
York, by the following resolution :

&quot; Resolved,

That the bill relating to the apportionment of

delegates to the convention, be referred to the jus

tices of the supreme court, with a respectful mes

sage from the speaker of this house, requesting

them to communicate forthwith to this house

whether, in their opinion, the delegates to be

chosen to the convention under the law of the

last session, be according to the apportionment

of the present members of the legislature, and

whether this legislature have any power to alter

or amend that law.&quot;

Upon that question the justices of the supreme
court delivered an opinion, which is not very

long, and which I will read, with the permission
of the Convention. It covers the very question be

fore us, and emanates from men as learned in the

law, I venture to say, as ever sat upon that bench.

The court reports to the legislature as follows :

Opinion of the Supreme Court.

STATE OF NEW YORK, }

In Assembly, April 10, 1846. )

Resolved, That the bill relating to the appor
tionment of delegates to the convention be referred

to the justices of the supreme court, with a re

spectful message from the speaker of this house,

requesting them to communicate forthwith to this

house whether, in their opinion, the delegates to

be chosen to the convention under the law of the

last session, be according to the apportionment of

the present members of the legislature, and
whether this legislature have any power to alter

or amend that law.

By order of the Assembly,
A. G. CHATFIELD, Speaker pro tern.

The Justices of the Supreme Court have re

ceived the foregoing resolution, with the bill

therein mentioned ;
and have considered the

questions on which their opinion is asked by the

assembly.
The first question touches the construction of

the convention act of 1845 ;
and the point to be

considered is, whether the number of delegate-; to

be chosen under the act in the several counties is

to be regulated by the apportionment of members
of assembly which was made in 1836, or by the

apportionment which has been made at the pres
ent session of the legislature.

By the constitution, the apportionment of mem
bers of assembly which was made in the spring of

1836, took effect for the purpose of electing the

members, in the fall of that year ;
but it did not

take effect for any other purpose until the 1st day
of January, 1837 ;

and it was to remain unaltered

for ten years. In other words, the representation
of each county in the assembly from the com
mencement of the political and calendar year
1837, to the commencement of the political and
calendar year 1847, was to remain the same.

By the convention act, the people were to de

cide upon a &quot;convention&quot; or &quot;no convention,&quot;

at the fall election of 1845. If they decided for

a convention, the delegates were to be chosen in

April, 1846 ; they were to assemble in June fol

lowing ; and the amendments to the constitution

on which the convention might agree, were to be
submitted to the people for adoption or rejection,
at the fall election of the same year. Everything
in relation to the convention was to be both begun
and concluded while the apportionment of mem
bers of assembly made in 1836 remained in force

and governed the representation from the several

counties.

The seventh section of the convention act pro
vides that &quot;the number of delegates to be chosen

to such convention shall be the same as the num
ber of members of assembly from the respective
cities and counties in this state.&quot; We are of

opinion that this means the number of members
from the respective counties, under the apportion
ment which was in force when the act of 1845

was passed, and which will be in force until after

the delegates have been chosen and their labors

have been terminated. Although a new appor
tionment of members of assembly has already
been made, it cannot take effect for any piirpose
until the fall of the present year. If an election

for members of assembly in any county for the

present year were now to be ordered, and it

should be held at the same time that the delegates
to the convention are to be chosen, the apportion
ment of 1836 and not that of the present session,

would govern. The legislature would have no

power to make a different rule.

It would have been highly proper, as a just
and equitable distribution of the delegates among
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the several counties, and the legislature of 1845

might have so provided, that the new census and

apportionment which were then in prospect,
should regulate the representation in the conven
tion. 13ut we think that has not been done.

It will be seen, on referring to assembly docu
ments of 1845, No. 211, that the select committee
to whom the convention bill was referred, gave a

brief exposition of its provisions, in which they
said, that &quot;each county is entitled to the same

representation it now has in the assembly.&quot; And
so far as this question is concerned, the bill was

passed in the same words in which it was re

ported to the house by the committee. It is diffi

cult, therefore, to suppose that the legislature, in

passing the bill, intended any other rule of rep
resentation than that which had been suggested
to the committee. As their attention was plainly
called to the subject, it can hardly be doubted
that they would have changed the language of the

seventh section if the bill was passed with any
reference to the new census which was about to

be taken, or to the apportionment which might
be made under that census.

This goes to confirm the construction which
we think must be given to the act, when looking
at nothing but the statute book.
The next question is, &quot;whether this legislature

has any power to alter or amend that law.&quot; As
a general rule, the legislature can alter or annul

any law which it has power to pass. A proper
solution of the question proposed by the assembly
involves, therefore, an inquiry concerning the

source from which the act of 1845 derives its

obligation.
The legislature is not supreme. It is only one

of the instruments of that absolute sovereignty
which resides in the whole body of the people.
Like other departments of the government, it acts

under a delegation of powers, and cannot right

fully go beyond the limits which have been as

signed to it. This delegation of powers has been
made by a fundamental law, which no one de

partment of the government, nor all the depart
ments united, have authority to change. That
can only be done by the people themselves. A
power lias been given to the legislature to propose
amendments to the constitution, which, when
approved and ratified by the people, become a

part of the fundamental law. But no power has
been delegated to the legislature to call a conven
tion to revise the constitution. That is a measure
which must come from, and be the act of, the

people themselves. Neither the calling of a con

vention, nor the convention itself, is a proceeding
under the constitution. It is above and beyond
the constitution. Instead of acting under the
forms and within, the limits prescribed by that

instrument, the very business of a convention is

to change those forms and boundaries as the pub
lic interests may seem to require. A convention
is not a government measure, but a movement of
the people, having for its object a change, either
in whole or in part, of the existing form of gov
ernment.
As the people have not only omitted to confer

any power on the legislature to call a convention,
but have also prescribed another mode of amend-

! ing the organic law, we are unable to see that the

j

act of 1845 had any obligatory force at the time

I

of its enactment. It could only operate by way
j

of advice or recommendation, and not as a law.

It amounted to nothing more than a proposition
or suggestion to the people, to decide whether they
would or would not have a convention. That

question the people have settled in the affirmative,
and the law derives its obligation from that act,

and not from the power of the legislature to pass it.

The people have not only decided in favor of a

convention, but they have determined that it

shall be held in accordance with the provisions of

the act of 1845. No other proposition was before

them, and of course their votes could have had
reference to nothing else. They have decided oil

the time and manner of electing delegates, and
how they shall be apportioned among the several

counties.

If the act of the last session is not a law of the

legislature, but a law made by the people them
selves, the conclusion is obvious, that the legisla
ture cannot annul it nor make any substantial

change in its provisions. If the legislature can
alter the rule of representation, it can repeal the

j

law altogether, and thus defeat a measure which
has been willed by a higher power.
A change in the fundamental law, when rot

made in the form which that law has prescribed,
must always be a work of the utmost delicacy.
Under any other form of government than our

own, it could amount to nothing less than a revo
lution. The greatest care should, therefore, be
taken that nothing be done which can give rise

to doubts or difficulties in the choice of delegates,
or the harmonious organization and action of the

convention. A controversy about the number
of delegates to which any county is entitled, may
lead to irregular and disorderly proceedings at

the election, and an imperfect expression of the

will of the electors in the choice of delegates. It

may embarrass the inspectors of elections and the

canvassers of votes. It may also tend to disorder

in the convention, where the question must finally
be settled who are, and who arc not, members of

the body. In the strife of parties, if there should
be parties in the convention, and they should be

nearly balanced, the body may either be broken

up, or the moral force of its acts be greatly im

paired. As a question of expediency, therefore,
as well as of power, we think it the safest course

to leave the law as it now is.

If, however, the assembly should think other-

j

wise, it is then proper that we should take some
; notice of the bill which has been referred for our
consideration.

The first section of the bill is in the following
words :

&quot; SECT. 1. The true intent and meaning of so

much of the seventh section of an Act entitled

An Act recommending a Convention of the

people of this State, passed May 13, 1845, as

relates to the number of delegates to be chosen to

the said convention in and by the respective cities

and counties of this State, is, that the number of

delegates to be chosen to the said convention, in

and by the said cities and counties, respectively,
shall be the same as the number of members of
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the assembly which the said cities and counties

will respectively be entitled to elect, according
to the census of the inhabitants of this State, taken
in the year 184-5.&quot;

We have already expressed the opinion that

such is not &quot; the true intent and meaning&quot; of the

law. It is proper to add, that as the section merely
professes to declare what the law now is, with
out either proposing to alter it, or commanding
anything in particular to be done or omitted, it

cannot change the legal effect of the existing
statute. The legislature has no judicial power.
Although its opinions are entitled to great consid

eration, they cannot have the force of a law. If,

therefore, it is deemed expedient to legislate on
the subject, it is submitted that there should be a

positive enactment, instead of a mere declaration

of opinion.
The second section of the bill goes beyond a

mere declaration, and provides that the number of

delegates to be chosen to the Convention &quot; is

hereby declared to be and shall be as follows&quot;

specifying the number to be elected in each county.
The words &quot; shall be&quot; give this section the force

of a command; and if the section should be

enacted, it will have the effect of altering the
convention law, if the legislature has any power
over the subject.
The two remaining sections of the bill call for

no remark.
In this discussion we have assumed, without

intending to express any opinion 011 the subject,
that the constitution can be amended in a different

way from that which has been prescribed by the

people in the instrument itself.

We cannot close this communication without

expressing our regret that questions of so much
delicacy and importance should be presented under
circumstances which have given us but a few
hours for conferring together, and reducing our

opinion to writing. Neither of us had either ex
amined or thought of the questions until after the
reference was made

; and it was not until this day
that we were able to meet and consult together on
the subject.

Respectfully submitted,
GREENE C. BIIONSON.
SAMUEL BEARDSLEY.
F. G. JEWETT.

ALBANY, April 14, 1846.

Upon that decision, upon that precedent, the

only American precedent decided by a judicial tri

bunal, that I am aware of, I think it is perfectly

plain that the Convention Act of 1853, calling
the Massachusetts Convention, had its validity
from the people. This Convention has no power
except what can be found in that Act. Going
beyond it, we should throw ourselves upon the

indulgence of the people, and act without author

ity. No subsequent legislature can have any
power over it, because the power was derived

from the people, outside of the limited rules laid

down for the amendment of Constitution, by the

action of the legislature in the form prescribed in

the tenth article.

has been made, or rather the assumption taken,

that the power of revising their Constitution has

been given away by the people, and that the Con
stitution can be reached only by its own provis
ion for amendments. Sir, I deiiv that assumption.
In the words of the Federalist, of Madison, ap

proved by Hamilton and by Jay, I will say that
&quot; the people never concede anything which they

may not resume in political power.&quot;

They have no need to make reservations of

power not given, because they lose nothing by
making no reservations. If they have never

given away power, it is useless to speak of pow
ers reserved. Mr. President, I have a few words

to say upon one other point the practical ope
ration of the question now before us. I did not

desire to raise the issue here. I did not think it

desirable to reopen the question as to the mode of

election of any delegates to fill vacancies, whether

by the closed or by the open ballot. I see no

necessity for raising that question now. But I

should like to ask the gentleman from Boston,

(Mr. Choate,) to whose opinion I pay much def

erence, whether, in point of fact, the Act of 1853

concerning the ballot, did change the mode of bal-

lotting prescribed by the second section of the

Act calling this Convention. That Act says, that

delegates shall be chosen in the same manner &quot; as

is now provided for in the case of representatives
to the general court.&quot; I take it to be a well-

settled rule of law, that if a statute has been

passed, saying that a thing shall be done &quot;as is

now provided for,&quot; that &quot; now &quot;

relates to the

legal execution of it, then or at any subsequent

period ;
and if afterwards, that form or process

is changed, the &quot;now&quot; applies to the amended
as well as to the original form. If, then, the

legislature of 1853 had the power to amend the

Convention Act, and did amend it so far as it

regulated the manner of voting for delegates, so

that it might be done either with the open or

closed ballot, then the manner &quot;

now&quot;ofvoting, is

with either the open or sealed ballot. If that Act
of 1853, therefore, is not a valid law, changing
the Convention Act, it does not apply ; but if it

is valid, it does apply. Hence, the construction

of the Convention Act, and the mode of voting
under it, depend upon the question, whether it

was amended, or was not amended, by the Act
of 1853. The manner prescribed by the second

section of the Act calling the Convention, when
the people voted on the 7th of March, if the

Act of 1853 was valid, was with either the open
or sealed ballot. Now, is not the town of Berlin

competent to decide how it will vote, and what is

the law, as well as we are ? Need we tell them
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what arc the requisite qualifications of voters

that they must be twenty-one years of age, that

they must have paid a tax within two years, &c. r

Do we, then, in this invitation, say anything

further than to request the town of Berlin to elect

a delegate according to law ? By the form pro

posed, we merely say,
&quot; in the manner provided

in the Act of 1852,&quot; because it is the only exist

ing form of law that relates to the choice of dele

gates to this Convention. It docs not raise the

question at all. The town of Berlin will then

hold their town meeting, and elect the delegate

under what they believe to be the existing law.

When the delegate comes here, then may arise

though I trust it will not be raised the question

whether he has been, or has not been, elected in

due form of law, so far as there is any law appli

cable to the case. It seems to me, then, that even

gentlemen holding the views differing from mine

in relation to the actually existing law, might

consistently vote to sustain this resolution ;
and

thus say to the town of Berlin,
&quot; You may elect

a delegate according to law ;
that law yoxi will

find prescribed in the Act which called this Con

vention ;
if that Act has been amended, of course

you will understand it, and act accordingly.&quot;

Do we commit ourselves by that course ? May
we not more properly leave this question to be

decided hereafter, should it become necessary,

definitely, in some other form ? I submit to gen

tlemen, therefore, whether it will not be better to

refuse to reconsider, and to let the discussion sub

side. We can then notify the town of Berlin,

and if the question should afterward arise in

another form, we shall be better prepared to

meet it.

Upon this mere matter of form, I feel but little

interest ; but touching the grounds upon which
\

the majority in this Convention arc called upon
|

to rescind the vote, because it invites the people
j

of Berlin to violate a law of the Commonwealth,
on the assumption that the legislature of 185:)

have any warrant of power to touch, or intermed

dle with the Convention Act of the people, I de

sire to say to those who hold such opinions, as Mr.

Madison said to the adversaries of the new Con
stitution of the United States,

&quot; They seem to

have lost sight of the people altogether in their

reasonings on this subject. These gentlemen
must be reminded of their error ; they must be

told that the ultimate authority, wherever the

derivative may be found, resides in the people
alone.&quot;

Mr. PARKER, of Cambridge. I propose, with

the indulgence of the Convention, to present
some views upon the subject which occupies their

attention ;
and I will, at the pleasure of the Con

vention, either proceed at this time or upon a

future day. I observe that the time at which the

Convention usually adjourns has nearly arrived,

and I am ready to submit to the will of the Con
vention.

On motion, the Convention adjourned.

MONDAY, May, 16, 1853.

The journal of yesterday was read and ap

proved.

Reporting and Publishing the Proceedings and

Debates.

Mr. GOUKGAS, of Concord, from the Com
mittee to whom were referred the several orders

of the 4th inst., relative to reporting the Debates

of the Convention, and publication of the same,

reported to the Convention certain propositions,

which they considered to be, upon the whole, the

most favorable of any made to them, and which,

they believed, if accepted, would secure to the

Convention full and reliable reports of its debates

in a desirable form for preservation. Four dif

ferent proposals for reporting were submitted to

the Committee, which were all fully considered.

That of Mr. Harvey Fowler they believed to be,

all things regarded, the most acceptable. Mr.

Fowler being a professional reporter, of long expe
rience and well established reputation, had propos

ed to assume the entire responsibility of furnishing

full and accurate reports, subject to such revision

and general oversight as a committee, to be appoint
ed by the Convention, might consider it necessa

ry to exercise, at a compensation of $2 50 a page,

of nearly 4,000 ems, solid matter. He proposed,
if desired, to give reasonable bonds for the faith

ful and seasonable performance of his duty, or

that such an amount of his earned compensation
should at all times be kept in arrears, as should

be regarded a sufficient guarantee. So far as

cost was concerned, the offer of Mr. Fowler was

considerably less than one, and higher than

anoth er, and would probably prove to be about

the same as the remaining proposal.

As to the printing and publication of the

reports, Messrs. White & Potter, State Printers,

had made proposals which the Committee consid

ered reasonable, and the acceptance of which they

would recommend. They had offered to print

the debates on new and handsome type, in a

manner corresponding with a specimen page fur

nished the Committee, for a compensation of fifty

cents per 1,000 ems, and to do the press work at

the rate of sixty-five cents per token.

It is proposed to publish two editions of the

debates
;
one in a cheaper quarto form for dis-
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tribution among the members of the Convention

as frequently as the accumulated matter will

permit ;
another in an octavo form, perhaps on

better paper, and to be durably bound for pres

ervation. The paper on which any edition or

editions may be printed, will be furnished at cost.

The Committee accordingly reported the fol

lowing orders :

Ordered, That a committee of be appoint

ed, with authority to contract with Harvey Fow
ler, to report the proceedings and debates of this

Convention, on certain terms which he has pro

posed, and which have been this day communi
cated to the Convention in the Report of a Com
mittee to whom the subject had been referred

;

and that said Committee be further authorized to

exercise such general supervision over said Re

porter as they may deem necessary, subject at all

times to such directions as the Convention may
see fit to give.

Ordered, That the same Committee have like

authority to contract with White & Potter for the

printing&quot;
and publishing of said reports upon the

terms they have proposed, and which have been

communicated to this Convention this day in a

Report of a Committee to whom the subject had
been referred ;

and that said committee be further

authorized to exercise such general supervision
over the printing of the reports referred to, as will

secure the faithful and prompt performance of

the terms and conditions of the contract for the

same, subject at all times to such directions as

the Convention may consider proper to give
them.

Ordered, That the same Committee have au

thority to procure correct reports of the debates

and proceedings had in this Convention up to the

time of the execution of the contracts provided
for in the two preceding orders, and to pay for

the same, and the printing thereof, if necessary,
such prices as shall conform to the prices agreed

upon and established for future reports, and the

printing thereof.

Mr. GOTJRGAS moved that the Convention

proceed to consider the Report of the Committee at

this time, which was agreed to.

The question was upon the adoption of the

orders reported by the Committee.

Mr. GOURGAS. I have asked the Conven

tion to consider this subject at this time, because I

supposed it to be a matter to be disposed of with

out unnecessary delay. It has been supposed by
the committee that a multiplicity of important

questions would, of course, come before the Con

vention, whose deliberations would be regarded

with general interest throughout the Common
wealth, and whose acts, of whatever character

they might be, would constitute forever after a

part of the political history of the State. Your
Committee have considered, for these reasons, that

it was desirable that the Convention should have

within its own control the reporting of its de

bates and that, upon all important questions, those

debates should be full, reliable and impartial, and

that it was desirable rather that one man, a com

petent person, should be responsible for these re

ports, than have that responsibility shared by a

number of individuals.

The Committee had before them for considera

tion, four different proposals. The first was from

an experienced and accomplished reporter, who,

doubtless, would have executed the task accepta

bly to this Convention, but his terms were

deemed by the Committee generally to be much

higher than it was desirable for this Convention

to accede to. Another proposal was from a gen
tleman who, although a reporter, did not pretend

to be himself competent to make a verbatim re

port, and who, consequently, would have to be,

and expected to be, dependent upon others.

There was an objection to this course of proceed

ing in the minds of the Committee, as the persons

upon whom this gentleman might rely for assist

ance might fail him at a time when their places

could not immediately be filled with competent

persons. The third proposal was one from seve

ral very respectable gentlemen who are not pro

fessional reporters, and who have other vocations

and other branches of business to occupy their

minds, attention and time, who proposed to do

this work for a certain compensation per diem,

the Convention paying all the expenses for clerks,

amanuenses, etc., which left the whole matter in

definite and unsatisfactory.

The fourth proposal was that of Mr. Fowler,

which has been submitted to the Convention, and

which the Committee think to be, upon the

whole, the most acceptable and desirable one for

the Convention to adopt. It is proper for me,

and but justice to Mr. Fowler, to say that he has

been engaged as a professional reporter since 1831.

He has been engaged as a reporter in the Canadian

Parliament ;
he has been engaged in reporting in

the Congress of the United States for eight ses

sions, for the Congressional Globe and the Na
tional Intelligencer ; at one time as an assistant for

Dr. Houston, and lastly as the reporter of the Con

gressional Globe. He was also the reporter of

the debates and proceedings of the Indiana Con

stitutional Convention, and has been engaged in

reporting the debates and proceedings of the Ken

tucky Constitutional Convention, and one or two

other State Conventions, so that the question of

his perfect competency is beyond doubt.

Mr. HALE, of Boston. I rise merely to ex

press my concurrence, as one member of this

Committee, in the Report which has been sub

mitted to the Convention. I agree with the
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Committee in the opinion that a suitable

nomination, and one that will be satisfactory

to the Convention, has been offered. I wish,

however, to add, that I do not desire to have

it understood that I concur in {he expediency

of appointing official reporters to this Conven

tion, because my own opinion is in opposition

to that course. I object to it upon principle, as

having a tendency to change what otherwise

would be the character of the debate, as the style

of address suitable for the purpose merely of in

fluencing the minds of the members of any as

sembly, is very different from, what would be the

style of address intended for the public. I do not

think it expedient to employ an official reporter,

and to publish the debates of a deliberative as

sembly. But, as it is undoubtedly the opinion of

the Convention that it is desirable to have these

reports made and published, I do not desire to

raise any debate upon the subject, but wish mere

ly to make this statement for the purpose of

making known here the opinion which I have

frequently expressed, and which I have not

changed, that the course proposed is not the best

course to be adopted. I concur, however, fully

in the opinion of the Committee, as to the fitness

of the nomination that has been made, and in the

propriety of the orders which have been submitted

to the Convention.

Mr. SCHOULER, of Boston. I was on the

Committee with the gentleman from Concord,

(Mr. Gourgas,) and my colleague, (Mr. Hale,)
and met with them several times. But when the

House of Representatives came to hold its sessions

in the morning, of course it was impossible for

me to be present. The Ileport which has just

been submitted to the Convention, I never saw
until this morning. I understand that there is

a proposition in it to pay to Mr. Parkhurst, the

gentleman who has reported the debates and pro

ceedings of this Convention thus far, the same

compensation for those reports that it is proposed
to pay to Mr. Fowler for future reports. Whether
or not that would be acceptable to Mr. Parkhurst,
and the gentlemen associated with him, I cannot

say. But in order that this matter may be fully

understood, and, if we are to have official report

ers, that we may have the best that can be ob

tained, upon fair and reasonable terms, I move
that the Ileport and Orders be specially assigned
for consideration for a quarter past three o clock

to-morrow, and that, in the meantime, they be

printed, so that the Convention may have an op

portunity of understanding what is the question
before them.

The question being taken, the consideration of

the Ileport and Orders submitted therewith, was

specially assigned for a quarter past three o clock

to-morrow afternoon, and they were ordered to

be printed for the use of the Convention.

Resignation of the Hon. Peleg tyraguc, of Boston.

The PRESIDENT laid before the Convention

a communication from the Hon. Pcleg Sprague,
of Boston, in which he states that the condition

of his health is such at this time as to prevent
him from giving that attention to the business of

the Convention which its importance demands,
and he therefore resigns his seat in that body, in

order that it may be filled by some one better

able to perform its high and responsible duties.

Mr. BARTLETT, of Boston, moved that the

resignation of Judge Sprague be accepted, and
that the Secretary of the Convention be directed

to give notice to the authorities of the city of

Boston of the vacancy caused by such resigna
tion.

A division was called for and ordered, and
the question being taken upon the first branch of

the proposition the acceptance of the resignation
it was agreed to.

The question then recurred upon directing the

Secretary of the Convention to give notice to the

authorities of the city of Boston of the vacancy
caused by such resignation.

On motion of Mr. FROTIIINGIIAM, of

Charlestown, the motion was amended by adding
thereto the words &quot; in such manner and form as

the Convention may hereafter agree to
adopt,&quot;

and the motion, as amended, was then agreed to.

Orders adopted.

On motion of Mr. WILSON, of Natick, it was

Ordered, That the Committee on Harvard LTni-
versity consider the expediency of .so amending
the Constitution as to provide that the Corporation
of the College shall consist of a Board of seven

persons, to be elected annually by the legislature,
with the exception of the President of the College,
who is to be ex ojficio a member of the Board,
and also that no religious sect have a majority of
said Board.

On motion of Mr. HOOPER, of Fall River, it

was

Ordered, That the Committee on the Judiciary
consider the expediency of providing that in all

criminal prosecutions the jury shall be the judges
of the law as well as of the fact.

Mr. HOOPER also submitted various orders

relating to the Tenure of Office by judges.
On motion of Mr. KELLOGG, of Hadley,

it was

Ordered, That the Committee on the House of
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Representatives consider the expediency of de

nominating the forty districts into which it is

proposed to divide the Commonwealth, for the

election of senators, Legislative Districts, and that

each elect annually eight members to the House
of Representatives, and also that said districts be
formed anew every ten years. Also, that the

Committee on the Qualifications of Voters con
sider the expediency of making the qualification
of a legal voter the same at all elections.

On motion of Mr. GARDNER, of Scekonk,

it was

Ordered, That the Committee on the Frame of

Government consider the expediency of providing

by constitutional provision, that no petition be
hereafter received or considered by the legislature,
unless offered in the first two weeks of its session.

On motion of Mr. FROTHINGIIAM, of

Charlcstown, it was

Ordered, That a Special Committee be appoint
ed to consider the expediency of providing that

the legislature hereafter shall issue no special act

of incorporation for Banking purposes, but that

all such institutions shall organize under a Gen
eral Law. Also, to provide that in the event of

the insolvency or failure of any bank, bill holders

shall have preference over other creditors.

On motion of Mr. CHURCHILL, of Milton,

it was

Ordered, That the Committee on the Judiciary
consider the expediency of providing for the elec

tion of Clerks of Courts in the several counties by
the members of the Ear in each county ;

the elec

tion, however, to be subject to the approval of the

justices of said courts.

On motion of Mr. WHITNEY, of Comvay,
it was

Ordered, That a Committee of Thirteen be ap
pointed to consider the expediency of providing
that all corporations, except for municipal pur
poses, shall be organized under a General Incor

poration Law.

On motion of Mr. GRAY, of Boston, it was

Ordered, That the Secretary of the Convention
cause to be printed for the use of members, the

census last taken by the authority of the Common
wealth, together with the representation in the

Senate and the House of Representatives to which
the several districts and towns arc entitled accord

ing to such census.

Vacancy from Berlin.

The Convention then resumed the consideration

of the ur finished business of Friday the pend

ing question being the motion to reconsider the

vote by which the Convention ordered a notice to

be sent to the town of Berlin of the vacancy from
that town.

Mr. PARKER, of Cambridge. Mr. President,
I rise to address the Convention at this time with

a very considerable degree of reluctance. I am
aware, Sir, that it may be thought that, at the

close of the argument of the honorable member
for Wilbraham, (Mr. Hallett,) I rose to claim the

floor with sufficient promptness to indicate that I

was desirous of submitting some remarks to the

Convention. That is entirely true, but, possibly
it might have been inferred by some gentleman
here, that I am desirous of making a speech for

the sake of making a speech. Sir, that is not

true. When the form of the order which has been

proposed to be sent to the town of Berlin, was
moved by the gentleman from Lowell, several

days since, I had an objection to the shape in

which the order stood, on account of its being a

request, instead of leaving that matter entirely to

the town to decide whether they desired to send

a delegate or not. But, Sir, I did not think it

expedient to make any motion to the Convention

upon the subject, although our circumstances

have changed since the time Avhen the precedent
was set, which the gentleman now desires to

follow
; and, however expedient and proper it

might have been at that time to make a request

to a town to be represented, upon this occasion

there is no propriety whatever, under the existing

circumstances in this Commonwealth, in taking

any action of that character in relation to this or

any other town. The form of the order that was

passed, was a matter of taste, and there is no dis

puting about taste. Subsequently, when the

amendment moved by the gentleman from Bos

ton, was rejected, and the question recurred upon
the adoption ofthe order as it stood, I was desirous

that some gentleman should move the amendment
which is now proposed to be made in the form of

notice, in case the vote shall be reconsidered
;
but

Sir, so reluctant was I to move in this mattermy
self there were such obvious reasons why I did

not desire to press myself upon the consideration of

the Convention, that I forebore submitting any
motion, and the order Avas passed in the shape in

which it now stands. I mention these circumstan

ces merely to show that I am not desirous of ob

trudingmy opinions upon the Convention. But,

subsequently, when the gentleman from Fra-

mingham, saw fit to move the reconsideration of

this order, and when it therefore appeared that

there would probably be a debate upon the sub

ject, I foresaw that this debate \vould take such a

shape, and involve such subjects of discussion

that I might possibly desire to make some remarks

to the Convention
;
and when I listened to the
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arguments of the honorable member for Wilbra-

ham, and heard the position which he takes in

relation to the powers of this Convention, and the

laws which have been passed, under which the

Convention is now assembled, I deemed it my
duty at the earliest possible time to place before

the Convention the reasons xipon which I based

the opinion which I suggested the other day, that

this Convention is a Constitutional Convention,

holdcn according to the forms of law and under

law, and not, therefore, of a revolutionary charac

ter. Sir, I think the honorable member for

Wilbraham and myself agree, upon that subject.

He thinks that this is no revolutionary proceed

ing ;
he holds that the Convention is assembled

under law, according to the forms of law, and is

bound by law. But, Sir, he would perhaps be

unwilling that the reasons which induce me to

entertain a similar opinion, should stand as his

reasons for the faith that is in him
;
and I am

equally unwilling that the course of argument by
which he comes to this conclusion, should stand,

even by implication, as the reasons for mine.

AVe arrive at the same result ;
but we reach it by

a very different process ;
and the collateral mat

ters consequent upon the process, arc as diverse

as the process itself.

The honorable member and myself agree in

another point. He is of the opinion, as I under

stand him, that this debate is altogether unneces

sary at this time
;

and he is of the opinion

likewise, that the form of the order proposed,
which gives rise to this debate, admits of a differ

ent construction from that which is the very
foundation of the debate itself. I agree with him,

Sir, in both these propositions. In my opinion,

this debate is altogether unnecessary; and if it

were not that the time of the Convention at this

stage of its proceedings is not perhaps, very pre

cious, and the condition of its business is not such

as to call for the hurried action of the body, I

should very much regret that the time of the

members should be consumed in the discussion of

this matter. I also, concur in the opinion that

the immediate provision which gives rise to this

debate, is susceptible of the construction which
he gives to it, by which the town of Berlin would
be called upon to choose a delegate according to

the second section of the Act passed by the legis

lature for the purpose of calling this Convention,
whatever other law might have been passed,

modifying that. But, Sir, the honorable member
is mistaken in supposing that this debate comes

up by reason of the construction which the learned

attorney-general places upon this order, rather

than upon his own construction. Sir, we are not

at liberty to take the construction which the

honorable member for Wilbraham would put

upon it
;
we must take the construction which

the mover of the order has himself put upon it,

and no other. He tells us that the amount of the

order is, that the town of Berlin should not be

required, but should be requested to elect their

delegate according to the provisions of the second

section of the Act of 1852, and the provisions of

law then in force, without reference to any sub

sequent action of the legislature, which may have

changed those laws. And, Sir, when the mover
of an order himself explains it, and puts his own
construction upon it, we must take that construc

tion, and not pass the order as it is, and then say
that we voted for it with a mental reservation,

and with a different construction which we saw
could be placed upon it, and which our better

judgment thought should be placed upon it. AVe

must take the order with the construction which
the gentleman from Lowell seeks to give it

;

which is, that the town of Berlin, are to be re

quested to elect their delegate to fill the vacancy
here by the secret ballot, the scaled envelope, and

by that alone.

The question now arises, is it proper for this

Convention to send to the town of Berlin such a

request ? It was my misfortune, the other day, to

entertain doubts upon a subject, respecting which,
it would seem, that a very great majority of the

Convention entertained 110 similar hesitation.

That was, whether there was any power existing

by law this Convention not being of a revolu

tionary character to fill a vacancy, or to request
a vacancy to be filled, which existed from any
town. I do not propose to renew any discussion

upon that subject, with a view to impugn the

opinions of members of the Convention with

regard to it, or with a view of suggesting, even by
implication, that the action which the Convention

have seen fit to take upon that matter should

come under revision. I allude to it merely for

the purpose of saying that if I entertained the

opinions which have been expressed by the gen
tleman from Northampton, in relation to the

provisions of law upon this subject, and the op
eration of those provisions, I should no longer
have any doubts in regard to this matter, but my
doubts would be resolved into certainties I

should be clearly of opinion, beyond all doubts,

that there is no such power existing by law. I

allude to it now, only for the purpose of contro

verting the position which the gentleman from

Northampton assumed, and the arguments which

he has brought forward to sustain that position,

and not for the purpose of implying at all that the

opinions which the majority of the Convention

entertain upon this subject are not true opinions,



146 FORM OF NOTICE TO THE TOWN OF BERLIN. [10th day.

Monday,] PARKER. [May 16th.

and opinions which we should abide by and act

upon. It has been settled, Sir, that there is a

vacancy from the town of Berlin, and that this

Convention are, in some form, to notify that town

of that fact ; and it is also settled that this Conven

tion will receive the delegate who shall be elected

to fill the place of the member who has resigned.

I consider these things as fixed facts. And now,

the action of the Convention having been deter

mined, these points being settled, I only regret

that there should be any delay in filling that va

cancy ; for, as I said when I addressed the Con

vention before upon this subject, my personal

wishes are all that way, and the Convention

having settled the question of law, there is an

end to that matter.

But, Sir, I understand the gentleman from

Northampton (Mr. Huntington) to maintain that

here is a vacancy to be filled, but that there is

no law whatever regulating proceedings for fill

ing it. lie maintains, if I understand him right

ly, that the &quot; secret ballot law,&quot; as it is termed, so

far as it relates to the election of members to this

Convention, was repealed on the 1st of March,

1853; so that members elected on the 7th of

March last were to be elected according to the

law of March 1st. As I understand the gentle

man and I hope he will correct me if I misun

derstand him he maintains that the repeal
of the &quot; secret ballot law,&quot; so far as it re

lates to the election of members to this Conven

tion, applied only to the votes which should be cast

on the 7th of March, the time appointed by the

Act of 1852 for the election of delegates, and that

it could not apply to any subsequent election to

fill a vacancy, either in the town of Berlin or in

any other town. Well, Sir, what law does ap

ply ? Would the gentleman maintain that the elec

tion must be by open ballot ? No, Sir. If he

maintains that he would not support this part of

the order, which I understand he intends to

support. Does he maintain the law which leaves

the matter with the discretion of the voter, whether

to use the sealed or open ballot? No. If he

maintained that he could not support that part
of the order which is now under reconsideration.

What then ? Why, Sir, he maintains that there

is no law regulating the manner of voting in

relation to the election of delegates to fill the

vacancies that do or may exist in this body, and

therefore that the Convention may prescribe a

mode, or may make a request respecting the man
ner in which it shall be done.

Now, Sir, I maintain that if there is no law

regulating the mode of voting in this case, there

is no law that I am aware of, relating to the man
ner of calling meetings, or to the mode of proced

ure under the call when it is made. If I do not

misapprehend the gentleman from Northampton,
this is his opinion in relation to the matter

; that

the second section of the Act of 1852, in relation

to the calling of meetings and voting therein, ter

minated 011 the 7th of March
; that the Act of

1852, providing for the calling of this Convention,
in case the people voted in favor of the Act, pro
vided for voting for delegates 011 the 7th of March
and at no other time. Upon that ground, the

gentleman from Northampton, (Mr. Iluiitingtoii,)

controverts the opinion expressed by the distin

guished attorney-general, (Mr. Choate,) that

the selectmen of the town of Berlin would be

prosecuted if they should refuse to receive the

ballot of a voter, because the Act in relacion to

voting applies only to the election 011 that day.
There is no provision in the Act for voting on any
other day, and, therefore, there can be no penal
ties for the selectmen of Berlin for any action

they might see fit to take in relation to the sub

ject of secret and open ballots upon any other day.
If there is 110 law regulating elections, my doc

trine would be, that there is no election, and that

there can be 110 election. If this is to be a con

stitutional Convention, organized according to

law, its members are to be elected according to

law, and this Convention has 110 power whatever

over the subject. It does not come within the

duties prescribed by law.

I understand the gentleman from Northampton
to maintain that the reason why vacancies should

be filled is, that it is in accordance with parliamen

tary usage, or because of some construction which,

could be given to the Act of 1852, providing for

filling vacancies or for elections on other days
than the 7th of March. I made some remarks

the other day upon the subject relating to parlia

mentary usage, and said, that if vacancies could

be filled, I supposed they could be filled only

upon two grounds ;
the one, that there was some

thing in the Act itself which would authorize the

filling of vacancies ;
and the other was founded

upon parliamentary usage. I suggested then that

I did not find anything in the Act itself; and,

until the Coiivcntion could assume to stand in a

position similar to that taken by the House of

Commons and the House of Representatives of

this Commonweal tli, the sanction derived from

parliamentary usage would not apply.

The distinguished gentleman from Boston, who
followedme upon that question, and whose resigna

tion this day I most heartily regret, (Mr. Sprague,)
took the ground that there was something in the

Act, and he assimilated the provision of the Act to

the
pro&quot;visioii

in relation to the election of mem
bers to the House of Representatives. He sug-
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gested that the Act in relation to representatives

provided that elections should be made upon two

different days specified, and provided for no other

time ; that the Act calling this Convention pro
vided that the election should be made upon one

specified day instead of two, and said nothing in

relation to any other time. Hence he argued

that, as it had been settled that the House of Rep
resentatives had power to fill vacancies existing

in that body, or rather to receive members elected

by towns, at a subsequent day, to fill vacancies,

the legislature, in passing the Act under which

this Convention is now assembled, might have

had it in contemplation that vacancies should be

filled under a similar construction
;

that there

being no day specified other than the two days in

relation to the House of Representatives, vacan

cies could be filled there ; and if the Convention

had oiilv one day specified, as there can be no

difference between one and two days in this mat

ter, the construction of this Act should be the

same as the construction which is given to the

Act in relation to the House of Representatives.

My difficulty in relation to that construction is,

that it did not appear to me that the Convention

was placed in precisely the same position with

the House of Representatives, in relation to this

matter. But I will take that as it stands. If that

be the ground upon which the Convention acted,

are not the elections of the House of Represen
tatives controlled by law, and under all the forms

of law ? AVheii vacancies are to be filled in the

House of Representatives, are they not to be filled

although there is no express provision in rela

tion to it according to the law which requires
the selectmen to conduct the election in a partic

ular manner ? And if that is reached by a con

struction in relation to the House of Represen
tatives, can it not just as well be reached in rela

tion to the election of members to this body ?

Sir, there may be a difference here. I am not

able to say that there is not. I have not examined
the statute of the Commonwealth in relation to this

subject. I have had no time so to do. But no one

I believe, has shown that there is any difference,

and although I am not authorized to speak in be

half of the learned attorney-general, I will ven

ture to say, that I suppose the reason why he

expressed an opinion here, that if the selectmen

of the town of Berlin acted contrary to the gen
eral law in relation to this election, they would be

liable to indictment, was because the same con

struction was to be given here that is given in the

House of Representatives, in relation to elections.

That learned gentleman can speak for himself and

maintain his own opinions. If he entertains the

opinion, that the vacancy may be filled, and en-

10

tertains it upon the same principle that the learned

gentleman from Boston, his colleague, (Mr.

Sprague,) does, then I suppose he comes to Ms
conclusion, that the indictment will lie upon the

ground that when construction is to be admitted

in the one case, construction is to be admitted in

the other case ; and that the election in this case,

is to be held under the same rules, with the same

sanction, and with the same penalties, that other

elections are held. I use this as an argument, not

to show that here is a vacancy that cannot be

filled ; but to show, if I do not misapprehend the

positions of the gentleman from Northampton,
and if there is not some provision of law to which

my attention has not been turned, reasoning from

his premises, that gentlemen should vote with me
to reconsider and to strike out this clause. That
is for him to judge of, however, for himself.

Mr. President, I have three objections to this

part of the order. In the first place, I con

sider it altogether unnecessary ;
in the second

place, I consider it improper, and in the third

place, I consider it illegal, or rather that it is a

request, calling upon the selectmen of the town of

Berlin, to do what is illegal.

I consider it unnecessary, because the action of

the town of Berlin, I suppose, will be precisely the

same, whether we allow this clause of the order

to remain, or whether we strike it out. Whether
this is to be regarded as a matter of persuasion,
or whether it is to be regarded as a command or

threat whether we ask them to do this persua

sively, or whether we admonish them, implicdly,

that they would better look out for consequences.
I suppose the selectmen and the voters of the town
of Berlin, will not alter their action cither one

way or the other. They will judge for themselves

as they have the right to judge, and they will act

according to their own notions, instead of accord

ing to anything we may send to them in the form

of an order or in the form of a request. I take

it that they are already persuaded in their own
minds in relation to this matter. If it be manda

tory, they will understand it as well as anybody
else, that it is the thunder of a theatre and the

stage, and not of Olympus. They will know,
that whether they elect their delegate by one form

or the other, he will be received here. If they

elect him otherwise than in the proper manner,

they know that he will take his seat here, and

that no one will presume to say, that he has no

right to hold it. In this view of the matter, it is

altogether unnecessary. It effects nothing.

I object to it, again, Sir, because I regard it as

improper. I regard it as improper for this Con

vention to take any steps in relation to this matter

at the outset, to direct, or to request, or to intimate



148 FORM OF NOTICE TO THE TOWN OF BERLIN. [10th day.

Monday,] PARKER. [May 16th.

in any way to the selectmen and to the voters of

the town of Berlin that they are to perform their

duty as we see fit to direct. It is not usual. It

is not according to any parliamentary or legislative

usage that I am aware of. Why should this Con

vention step aside from the ordinary forms that

characterixe bodies of this description, and under

take to prescribe, either by a command or a request,

the form in which the voters of this State shall ex

ercise their right of suffrage ? The responsibility

is with them and not with us. It is for them to

judge what law binds them, and how they shall

exercise their right of suffrage upon this question.

We have not the power to make a law
;
and if

there is any law, we cannot undertake to inter

pret that law in advance, and say to them that

they must exercise their duty in one way or an

other.

There are, Mr. President, upon your table at

this time, papers that give to us the fact that two

vacancies exist at this time in the delegation from

Boston. I suppose that we shall send an order or

request to the voters of Boston such as we send

to the town of Berlin. That is, we will not send

one form of request to a town and another form

to a city. Well, Sir, suppose that we send this

order or request to the authorities of Boston;
what will they say ? Gentlemen can judge for

themselves what they will say. If they entertain

the opinion that the ballot law which gives the

voter the election to put in his ballot scaled or un

sealed, is in force as applicable to such an election,

they will act accordingly, Avhatever may be the

form of the order which you send them. Sup
pose they see fit to take that course, and are not so

easily persuaded as the people of the town of

Berlin, or are not so easily threatened, whichever

way you choose to take it
;
and I give that town

the credit of not being persuaded or threatened

by any order. Suppose that authorities of the

city of Boston see fit to elect their delegates in a

different manner from that which you request of

them, and they maintain that the law of 1853 is

binding upon them, and do not follow the request
of this Convention, what will you do about it ?

Will you send the delegates home again because

the request is not complied with ? Or will you
overlook their disregard of your request ? I think

we should be very likely to pursue the latter

course, and admit that this request was mere thun
der of the stage, and that it meant nothing except
to carry out the play.
The objection that I have, Sir, is, that it is im

proper to take action, in advance, upon this sub

ject. It is soon enough for the Convention to take

action upon it when it becomes necessary. When
a delegate comes with his credentials, and presents

himself, claiming a scat, then, if there is any ob

jection to the manner in which he has been elect

ed, he can be heard, and he has a right to be heard.

If you undertake to settle the question before the

party thus interested can have an opportunity to ap

pear before you, and undertake to express an opin
ion in advance, when a delegate comes, and chal

lenges his right to a seat, you will have to main
tain your position, and thus prejudge the matter.

To carry out what you commence, you will have

to refuse to take action when a delegate presents

himself, because it has been settled before. Sir,

is this the way that legislative bodies treat matters

of this kind ? We hear of judgment being render

ed in that way, in days of yore ;
but it is not the

mode in which grave, deliberative bodies do their

business at the present day. It is for this reason,

I maintain that the order is an improper one.

But, Sir, I go further, and say, that, according
to the opinions now entertained upon the subject,

it will not be conformable to law for the town of

Berlin to comply with this request if you send it

there. This is upon the ground, that, if there be

a vacancy, it is to be filled according to law ac

cording to the existing law. The existing law in

relation to ballot is the true binding law now
in force

; and the selectmen and voters of the

town of Berlin are bound by that law, and they
must abide by it in their elections.

This brings us to the consideration of the main

question. What effect has the Act of the 1st of

March, 1853, upon the Act of 1852, under which

the members of this Convention have been elect

ed, and under which we arc now assembled ?

The gentleman from Lowell, (Mr. Butler,) the

other day undertook to maintain that the Act of

the 1st of March, 1853, repealing the &quot; secret

ballot law,&quot; did not apply in this case, if I un
derstood him rightly, for three reasons : one rea

son was, that he regarded this Act of 1852 as a

charter
;
that it was a contract, and as such, it

could not be altered. Another reason was that

he regarded this Act of 1852 as the constitution

of this body, and that the legislature, therefore,

had no power to alter it. The third reason was,

that the law of 1852 was of that character, by
reason of the approbation of the people, expressed

by their votes and that, regarding it ofitself, with

out calling it a charter or a constitution it was

beyond the control of legislative power. 1 speak
of the argument made by the gentleman from

Lowell before the vote which it is now proposed
to reconsider. In relation to the first two of these

reasons, I understood them to be maintained by
him as suggestions which had been made, and not

as propositions of his own. In the course of the

remarks which I had the honor to submit to the
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Convention, the other day, I said, incidentally,

that this law of 1852 was the constitution of this

body, using that term to signify that it was the

fundamental law by which this body had its ex

istence, and by which its proceedings were to be

regulated ; and, of course, subject to such modifica

tions as have been applied to it, lawfully and right

fully, by any subsequent legislation. The learned

gentleman from Boston, who followed me, (Mr.

Spraguc,) spoke of it as a charter, as the funda

mental law and constitution of this body ; and I

suppose it was in reference to those remarks made

by the gentleman from Boston, that the gentle

man from Lowell made his observation in refer

ence to a charter and a constitution. Then, re

garding it in that light, the conclusion was drawn
that it was a contract, and as a contract, it was ir-

repealable, and could not be modified. Treating it

as a constitution, (assuming that that was the prop
er term to apply to it,) it was not, as a matter of

course, within the power of the legislature to

modify or to repeal it. I want to suggest, Sir,

that the gentleman from Lowell, in making these

remarks, stating that it was a charter and a con

stitution, had no design of adopting those prop
ositions as his own. He based his propositions

upon the arguments of other persons ; and, as

suming the argument that the law was the con

stitution of the Convention, he inferred that it

was irrepcalable. But, while arguing that it is a

charter, the gentleman forgets that the principle

he spoke of, applies only to charters of private

incorporations. There is no doctrine that the

charter of a town, without an incorporation of the

town, cannot be modified or repealed. There is

110 doctrine that charters for public incorporations

arc not under the control of the legislature. I

suppose that whatever this Convention may do,

will be of a public character
; that there are no

private interests here
;
that there are no private

rights involved in this matter
; that it concerns

the whole Commonwealth
;

all the inhabitants

thereof; and therefore we have nothing to do,

in the consideration of this question, with the law

of contracts
;
for this is a public body, and not a

private one.

And now in relation to our Constitution; gen
tlemen say that the Act of 18-52, may be con

sidered as the constitution of this body, and the

legislature has no right or power to repeal or

modify that constitution. I grant that doctrine in

relation to the Constitution of the State. I grant
that the Constitution of the State under which the

legislature has its very existence, cannot be repealed
or modified by them. But when we come to

other constitutions, that of a town, which is called

its charter of incorporation ;
or that of a public

body created by the legislature for public purposes,
in which there are not involved individual rights

and interests, I do not understand that such a

constitution is beyond the control of the legisla

ture, any more than is the charter of a public cor

poration. The expression, the constitution of this

body, or the fundamental law of this Convention,
were used merely for the purpose of showing that

this Convention had its existence under a law

which directed its acts, which gave force to its

decisions, which it was bound to abide by, which

it could not alter, and which it could not depart
from. But that docs not embody the proposition
that the legislature cannot alter the charter, the

constitution, the fundamental law of this body,
for it is not the fundamental law of the Com
monwealth, nor were the terms used in any such

relation as that.

Xow, the other proposition, upon which I un
derstand the gentleman from Lowell, (Mr. But

ler,) to maintain himself at this time, is, that the

law of 18-52 possesses a character which is of such

a nature as to make it impossible for the legisla

ture to touch it for the purpose of repeal or modi

fication, not because the legislature had passed it,

but because it had the sanction of the people, when

they voted that it was expedient to call a Conven

tion under it. That I understand is the ground ta

ken, too, by the learned gentleman for &quot;\Vilbra-

ham, (Mr. Ilallett). The gentleman from Lowell

has maintained here, and I have no doubt lie will

do so again, that the proceedings of this body
arc of a revolutionary character, and we may,
therefore do whatever we please in relation to the

subjects that come before us for consideration,

because this is a revolutionary body. lie did not

advance that argument, however, at the ihue he

advocated the adoption of this order, and as i said

all I desired to say upon that subject, when I had

the honor to addre-s the Convention before, I will

make no further remarks upon it at this thne.

Xo\v, how is it in relation to this proposition that

there is something in this law of 18o2, which

makes it dliierent from and above ail the other

laws upon our statute hooks, which constitutes it

a law, or an ordinance, or a charter, or a consti

tution, or a something which is beyond the reach

of the legislature, upon which they may net lay

their unholy hands : The honorable gentleman,

to whom 1 have alluded, and other honorable gen

tlemen, no doubt maintain that this law derives

its character of irrepcalability, its chaiacter of

sanctity, which preserves it from the action of the

legislature, from the action of the people, in voting

that it was expedient to call a Convention record

ing to the provisions of that law.

The consideration of this subject will carry us
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back, and perhaps, usefully, to the origin and

nature of the fundamental law of this Common

wealth, and the nature of the powers which the

legislature exercises under that fundamental law.

The colony of Massachusetts Bay, in connection

with other colonies, proclaimed their right to

govern themselves ; proclaimed the right of self-

government, and shoulder to shoulder with those

other colonies they maintained, and successfully,

too, that declaration hy force of arms. Having

successfully asserted that right, they then under

took to establish a form of government. What
did they do ? What was the nature of the gov
ernment which they then established, and under

which we now live ? It is a matter of some im

portance, in reference to this and other subjects

upon which this Convention may act, that we
should inquire into and ascertain the nature of

the government, of the Constitution under which

we live. It is of some consequence, inasmuch as

the gentleman from Brookfield, (Mr. Greene,) as

I understood him, has advanced the idea that this

government is in its nature something like the old

government ;
not monarchical, not aristocratical,

to be sure
; it is a government of the people,

framed by the people, but yet possessing interests

adverse to those of the people, having powers
which it would naturally exercise for it^ own

purposes, and not according to the wishes of the

people. If that be true, then this government is

so far like unto the old government, changed in

form to be sure
;
the mode of its institution changed

but still left, as I understand that gentleman
to maintain, a government, antagonistic to the

rights and interests of the people, distinct from

the people. If that be the nature of our govern

ment, then, as in relation to other necessary evils,

we should desire as little of it as possible, should

endeavor to do as small an amount of this kind

of governing as we could get along with. But if,

upon the other hand, it be true that this govern

ment, constituted by the people, is a government
of the people themselves, a government by the

exercise of which, the people are undertaking the

control of their own affairs, are conducting their

own administration
;

if it is a government, which

rightly administered, does have and can have no
interests adverse to the interests of the people,

because it is a government of the people them

selves, capable of being used for beneticial pur

poses, so far as the agents of the people, who
administer it, keep within the line of their duty
as prescribed by the people, then we should have

just as much of it as we can use for \\ise and ben
eficial purposes, without danger of abuse. Now,
whether we want more or less of government,

depends upon the decision of the question What

is this government what is its character ? And

upon that decision also depends, to some extent,

the issue of the subject before us.

What did the people of Massaclmsetts undertake

to do, when, in 1780, they attempted to make a Con
stitution ? They had asserted their right to govern

themselves, and that is just what they undertook to

do upon that occasion. They undertook to solve

the problem of self-government, to establish a

government, not distinct from, and adverse to,

the people, but a government of the people them

selves, to be administered by and through the

people ; acting, of course, not in their collective

and primary capacity, because that was impossi

ble, but as they could only act, through agents

appointed to do their work, their bidding, their

will. That is what they undertook to do, to

make a government which should be their own

government not merely because it was the gov
ernment under which they lived, because their

previous government was all that but their own

government in the sense that it was a government
that they had made and created for their own pur

poses, to be administered by their own hands, act

ing through the instrumentality of officers, and

agents, as they could only act. Therefore, the

acts done under the Constitution, and under the

law are the acts of the people themselves, and can-

iiot be antagonistic to the people so long as they
are done within the pale of agreement for self-

government which the people then undertook to

constitute. I know that by departing from the

true intent and purport of that agreement, ma
jorities may abuse their power and minorities may
be oppressed. But that is not what the people
had in view when they agreed upon this mode of

governing themselves, but something totally dif

ferent. The proposition I contend for is this ;

that the acts of this government, performed with

in the scope of the legitimate authority bestowed

upon them by the Constitution, and by proper
and legal laws under that Constitution, are the

acts of the people themselves.

I recollect of having heard many years ago, an
anecdote of an officer under the old constitution

of 1779 and 1780, which is so illustrative of my
meaning that I beg leave to relate it to the Con
vention. The occurrence which I shall relate

took place about the time that Constitution was

adopted by the people, at a time when an officer of

the Commonwealth Avas considered a little above

par. A constable, in one of the interior towns,

having occasion to serve a process, got into a con

troversy with the party to be affected thereby,
which led, as controversies are apt to do, to a

little angry feeling between them. The feeling
ran high and led to considerable excitement. At
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last the party upon whom the process was about

to be served threatened, in his excitement, that he

would shake the constable. &quot;What, Sir?&quot; cried

the indignant official,
&quot; Shake me ? I would have

you know that when you shake me, you shake

the Commonwealth of Massachusetts.&quot; [Laugh
ter.] I relate this anecdote to show the feeling

which existed at that day upon the part of one

who held, what at this time may be considered,

rather an humble office. The reply of that con

stable rightly considered, embodies a profound
constitutional truth. It is true that whenever

any one unlawfully undertakes to resist an officer

of the law in the exercise of his duty, in the

words of the anecdote to shake that officer, he

does shake the Commonwealth of Massachusetts
;

for that individual, however humble may be the

office which lie holds, represents, so far as his

duty is concerned, the authority of the Common
wealth, represents the people of the Common
wealth, is doing their act, is their agent ; and

when he is resisted, the authority of the Com
monwealth, the people of the Commonwealth, arc

resisted. I give this as an illustration of the na

ture of the government under which we live, and

to show that when rightly and constitutionally

exercised, it does not possess a character of antag
onism to the interests, the rights and the liberties

of the people of this Commonwealth.

Mr. GREENE, of Brookfield. I desire, should

the gentleman from Cambridge, (Mr. Parker,)
think it proper, that he may review my argument

thoroughly. For that reason I beg leave to in

terrupt him for the purpose of stating that when
I used the word &quot;

government&quot; the other day, I

meant not that ideal, that abstract thing, which is

the government of this Commonwealth, but the ex

isting government, the present legislature of this

Commonwealth, which I charged, if I recollect

rightly, of having been guilty of an outrage

against the sovereign people. I confess that the

government of Massachusetts, as provided for

by the Constitution, is all that the gentleman de

clares to be. I agree with him in reverencing
that government ;

there is no issue between us

upon that point. But I desire him to understand

exactly what I meant, and that was the legislature
of this Commonwealth IIOAV in session.

Mr. PARKER. I am bound to accept the

explanation of the gentleman from Brooktield,

(Mr. Greene,) and I am happy to learn that his

proposition is different from what I before under
stood it to be, and what 1 still think, from the

language he then used, I was authorized to un
derstand it to be. In relation to the limited ap
plication which he now gives to his proposition,
that depends upon the fact whether the legislature

has been guilty of that usurpation, which he has

charged upon them. That charge should not be

made until proof of its correctness can be ob

tained. If the acts of that legislature have been
in accordance with, the Constitution, then the

gentleman admits what I contend for, that they
constitute the Avill of the people, duly expressed

through their agents, and therefore there is no

antagonism. Now is that so or not? That

charge cannot be made against the legislature un
til that question is decided. We must not charge
the legislature with, usurpation until there is

ground for the charge, until it can be proved.
The gentleman supposes that it has been proved.
I deny it. Others here deny it. What is the

fact ? The true nature of our government that

gentleman and myself do not disagree about.

The only question between us is as to when that

rule of government has been departed from,
when the agents have transcended their powers,
and departed from their authority derived from the

Constitution, so that their act is not the act of the

people, but is the unauthorixed act of the agents.

When you appoint an agent you give him cer

tain powers, and lie has a right to execute the

commission you have conferred upon him, and

his act is your act, so long as he keeps within the

limit of the powers you have conferred upon him.

If you give him discretionary powers, and author

ize him to commit discretionary acts, his act is

your act, and his discretion is your discretion, so

long as he keeps within the limits of the discre

tion you have allowed him. Now the question
in regard to the present legislature is not a ques
tion of expediency but a question of right. If the

legislature had the same powers in relation to

the act complained of that they had in relation

to any and all other legislation, then there was
no usurpation in passing it, whatever opinion

gentlemen may entertain about the expediency of

it.

The people of this Commonwealth undertook,

in 1780, to form a Constitution to solve the prob
lem of self-government. I was about to make a

remark in relation to that, which after the ex

planation of the gentleman from Brooktield, it is

perhaps not necessary for me to make, going to

show that all the acts done under this Constitu

tion by the legislature and the ministers of the

law, arc the acts of the people of the Common
wealth, so long as their agents and officers keep
within the limits of the authority conferred upon
them by the Constitution and the laws made ac

cording to that Constitution. The legal processes

of the courts are in the name of the Common
wealth of Massachusetts, and so executed. This

form of self-government, this compact of self-
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government thus agreed upon, contained an ex

press provision in relation to the amendment and

alteration of the Coiistitu tion. Th at provision was,

that in the year 179-5, fifteen years after its adop

tion, the people of the Commonwealth, should be

called upon to say whether a Convention should

be called for the purpose of revising the Consti

tution. There was no other provision expressly

relating to that subject. But was there nothing

in that Constitution providing for its amendment,

except this provision in relation to the calling of

a Convention in 1795 ? Did the framers of that

Constitution -really suppose that they had pre

pared a Constitution which would certainly prove

to be all that could be desired after the expiration

of this term of fifteen years ? Did they suppose
that if it should be found to be sufficient at the

expiration of that term, should the people not

desire to revise it then, it would be a Constitution

to last through all coming time, and therefore no

opportunity should ever be given for afterwards

amending and altering it : Was that their idea ?

I think not. I do not think they were quite so

sclf-sxifficient as that. I think they must have

contemplated some way in which that Constitu

tion should be revised, even before the expiration
of that term of fifteen years, should it be found that

it did not provide for the security and welfare of

the people in the manner in which they intended

it should. I think that at least some gentlemen
in the Convention, that framed that instrument

must have entertained that opinion, although
others might have not, but supposed that they
had obtained the congregated wisdom of that day,
and their work would la-t certainly for fifteen

years, and if so, it might last forever.

The term of fifteen years passed by without any
Convention being called. The Constitution an

swered its purpose for that length of time, as I

admit it might have been well supposed it should

have done. From that time forth, that pro-vision

in the Constitution became perfectly inoperative

by its own limitation, and there was then no pro
vision in terms for any change afterwards. Now
if it be true that that provision Ava-s the only one

in that Constitution sufficient for the purpose of

altering it, then there stood a law, like that ofthe

Mcdes and Persians, unchangeable, unalterable,

except by a complete sub-version, of the govern

ment, by the people undertaking to break up the

very foundations of the civil liberty that had been

laid through the medium of revolution. &quot;VVas

that so ? No, Sir. The legislature of 1820, took

steps by which amendments could be made to

that Constitution. They passed an Act by which
if the people answered

&quot;aye&quot;
to the question:

&quot; Shall a Convention be called to revise the Con

stitution?&quot; that Constitution could be not sub

verted, not overturned but revised, amended,
made to provide for the wants of the people at

that time. Was not that a constitutional pro

ceeding ? I think it was so considered
; no sug

gestion was then made, that I am aware of, that

that was a revolution. No. The Constitution

remained in force as before, with the addition of

certain articles of amendment which the exigen
cies of that time required. I believe it has not

yet been recorded in the history of Massachusetts,

that that was a revolution. What was it then ?

I am not very fresh in my recollection of the his

tory of that subject, because I had no particular

interest in the matter. But if I mistake not,

something Avas said at that time about the neces

sity of the case, that it \vas necessary to hold a

Convention in order that some measures should

be adopted towards amending the Constitution

should that be found to be expedient. But that

Avas not called revolution. So much of the ter

ritory of Massachusetts Avas gone, that it Avas

doubtless desirable that some action should be

taken Avith regard to a rcArision of the organic
laAv

; but, Sir, I think the Commonwealth of

Massachusetts could haA e got along without it.

It would have existed as a sovereign and inde

pendent State, if that Convention had not been

holden. I do not see such a stringent necessity
for it, for the State could have existed Avithout it.

It Avas doubtless expedient that it should be done

in this Avay, but it might have been done in some

other Avay, which Avould haAre answered. It Avould

haArc deA olvcd, after all, upon the legislature and

the people. But supposing it is put upon the

ground of necessity. What constitutes necessity ?

Suppose any other necessity had existed which

in the minds of a majority of the legislators had

rendered a revision of the frame of government

necessary, they could have said,
&quot; AVC Avill pass a

laAv and submit the question to the people as to

the necessity of a reAisioii of the Constitution.&quot;

And if the people had said &quot;

yes,&quot;
it could haA e

been done in just the manner in which it Avas

done, just as Avell as if it Avcre owing to the sep
aration of Maine. And now Avho could le/ise

that necessity ? Who could institute a court of

errors upon the subject, and reverse the decision ?

I should like to kiiOAv Avhat pOAver there is Avhich

Avould do it. If there is no poAver, then one ne

cessity is just as good as another
;
and the ground

of necessity Avill do just as Avell for any subse

quent case.

But, Sir, I do not put the case upon the ground
of necessity. I think there is a ground altogether

better than that ; and I place my position as to

the constitutionality of the Convention of 1820
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not so much upon the necessity of the case which

may perhaps be conceded, as upon the ground
that the legislature had the right, under the terms

of the Constitution, to pass the law which they
did pa-^, in exactly the manner in which they
did pass it. I place it upon the ground that the

Constitution authorized them to pass all manner

of reasonable and wholesome laws and ordinances
;

and I a-k you, Sir, if that is not broad enough to

embrace the action of the legislature in doing
what they did ? Who shall say it was not a rea

sonable law and ordinance of the legislature of

1820, that this question should be submitted to

the people for them to say whether a Convention

should lie called? Who will gainsay that?

Who will institute a court of errors that will

overrule that, and say that it was not a reason

able law, and that it was not necessary ? I do not

want any better foundation than that for the

purpose. It is upon that ground that I main
tain the constitutionality of the proceeding of the

legislature in 1852. That provision still exists in

the Constitution. The legislature have the same

power to pa-:s all reasonable laws that they had in

1820, and thus, without putting it upon the

ground of necessity, they had the right to pass
the Act of 18.) 2. You may put it upon the

ground of necessity, if you please ;
I choose to put

it upon the other ground, that it was a reasona

ble matter necessity or no necessity if the leg
islature thought so, and they were the judges of

that that the question should be submitted to the

people whether they would have a revision of

their organic law. We have just the same right
to hold the; present Convention under the Act of

18o2, that they had in 1820.

I am aware, Sir, that one of the amendments of

the present Constitution is a provision by \vhich

alterations may be made in the Constitution with

out a Convention by which, not for one period

only, but at any period, for all coming time, as

long as the Constitution exists, measures may be

taken for amending that instrument without sub

mitting the question of a Convention to the peo

ple, but that any amendments which are agreed to

by two successive legislatures and adopted by the

people shall stand as a part of the Constitution.

I am aware that learned gentlemen gentlemen
for whose opinions I am bound to entertain the

highest respect believe and say that this provision

having been incorporated into the Constitution,
and there being a way therefore, by which the

Constitution can be amended, no other course can
be adopted ; this mode being set down, excludes
all other modes. Sir, I do not so understand it

;

and I say this with all deference to the opinions
of those gentlemen, many of whom I know and

highly respect. I do not understand that there is

anything in the terms of this provision of the

Constitution which makes it exclusive which
makes it the sole and only mode in which the pro
visions of the Constitution are to be amended. I

do not understand the principle to be that the

mention of one mode excludes all the other modes
which would have existed but for the mention of

that mode. What is the principle upon this sub

ject. I admit the principle in common law that

the designation of one person or one thing in some
instances is exclusive of all others

; but does that

principle apply to this case ? That principle ap

plies to all cases where, from the necessity or the

nature of the case, it is shoAvnto be the intent that

other things should be excluded. If there is but
one mode of several to be adopted, and one mode
is prescribed, of course that excludes all the others.

I may go farther than that. It may be true from
the nature of the case, one mode being set down,
that no other was intended, or in contemplation ;

but it is not so in this case. Is not this mode of

amending the Constitution, which is prescribed in

the Constitution in express terms, perfectly con

sistent with the other mode, by a Convention of

delegates ? There is 110 antagonism between the

two modes. The people say by their Constitu

tion,
&quot; We will have a convenient mode by

which this instrument can be amended without a

Convention
; and we will therefore embody a

provision that the opinion of two successive

legislatures that the Constitution ought to be

amended, shall be submitted to us for our action,

without the expense of a Convention.&quot; This is

all very well
; but does it exclude the idea that

there is any other mode ? Does it exclude the

idea that a Convention may be holdcii, when there

is nothing antagonistical between the two modes ?

By no means. Sir, I do not stand alone in this

opinion. I am supported in it by eminent writers

on constitutional law. I will read an extract

from Mr. Ilawle s Treatise on the Constitution, the

work of a jurist of well-known reputation, and

one whose opinions are entitled to high respect.

lie says :

&quot; The laws of one legislature may be repealed

by another legislature, and the power to repeal
them cannot be withheld by the power that

enacted them. So the people may, on the same

principle, at any time, alter or abolish the Con
stitution they have framed. This has been fre

quently and peaceably done by several of these

States since 1776. If a particular mode of effect

ing such alterations has been agreed on, it is most
convenient to adhere to it, but it is not exclusively

binding.&quot;

There is the doctrine laid down distinctly. If
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a particular mode has been designated by which

this may be done, it is convenient to adhere to it,

but it is not exclusively binding. It may be done

in other modes ;
and the mode by which it is to

be done at the present time is by the action of this

Convention. Sir, I may appeal to another au

thority, if another authority is needed to establish

this point. The honorable member for Wilbra-

ham has himself upon a former occasion cited this

very passage, in his argument in the great case of

Luther vs. Borden, and he undertook to maintain

himself upon it, not particularly with regard to

the action of the legislature, for the case was dif

ferent from this in some of its features, but he

evidently regarded it as a good and available

proposition. Now, Sir, if it was available there,

I may avail myself of it here, and call this a good
and reasonable law under which this Convention

is holdcn, because it will come under the Consti

tution as one of the modes by which the Constitu

tion may be amended, although there is an express

provision that it may be amended in another mode.

I do not, then, take the ground assumed by the

member for Wilbraham, that the action of the

people has established a certain something passed

by the legislature, and has given it life, efficacy

and vigor, and made a law of it ; but I stand

upon the ground that the Act itself, when it was

originally passed by the legislature of 1852, was a

good and valid law under the Constitution, one

which the legislature had a right to pass, and that

the people were rightfully called upon to give their

opinion whether it was expedient or not that a

Convention should be called
;
and that they had

a right to make a provision, as they did, that in

case the answer should be in the affirmative, cer

tain measures should be adopted for taking the

ballots of the people for the election of the dele

gates. I do not know of any particular virtue

which the response of the people gave to the law,

beyond that which it had in the outset. It stood

as a law before that response was given ;
it stood

as a law for the purpose of procuring that re

sponse ;
it is as good a law thus far as any law

upon the statute book. To be sure, it is not in

all its provisions to take effect until that response
is obtained. The latter part of its provisions are

dependent for their efficacy upon that response,

whether it shall be in the affirmative or negative ;

but notwithstanding this, it is a law of the legis

lature, which, like any other law, required the

officers to obey it, and it might have been accom

panied with penalties upon all municipal officers

who should refuse to comply with its provisions.
Here is a great difference between my position

and that of the learned gentleman for Wilbraham,

although he agrees with me that this is a Consti

tutional Convention, held under law and accord

ing to law. If his doctrine be correct, that this is

a mere proposition, how can a mere proposition

impose any duties upon the town authorities ?

What authority has the legislature to send to the

town officers a proposition requiring them to

perform certain acts ? Why, Sir, if it was a mere

proposition, having no life or efficacy until the

response of the people imparted them to it, then

if the legislature had imposed any penalties upon
those town officers who should refuse to act

under it, what authority would they have had to

enforce those penalties : This is a government of

the people. The town authorities arc agents of

the people, and they obey the will of the people

expressed constitutionally by the legislature.

They are bound to obey it ; they can be made to

obey it by penalties enforcing obedience. But

they are not bound to regard an unauthorized

proposition which the legislature may choose to

make to them. The difference is world-wide,

therefore, between something that has no force or

effect in its initiation something that is a mere

request or proposal, to which no sanction can be

attached, and a law standing like other laws upon
the statute book, which the agents of the govern
ment are bound to obey, because it is enacted by
constitutional authority, the authority which the

people have authorized and directed to make it.

Now, on my doctrine, the response of the peo

ple gave no force or efficacy to the first part of

that law ;
and it has given no force or efficacy to

the latter part of the law, except that according

to the provisions of the law, the latter part of it

was then to be enforced and carried into effect as

law that is all. If the people had said &quot;

110,&quot;

the latter part of it would have become void ;

but the people having said &quot;

aye,&quot;
it goes into

operation, because it is a law of the legislature.

The elections were to be holdeii because the legis

lature had provided by law that in that contin

gency they should be holdcn ;
and they were not

to be holdeii under the sanction of the reponse of

the people, or to be dependent upon that response,

except for the reason that the legislature had

made them dependent upon that response. The

people have fulfilled the conditions which the

legislature prescribed, and the Act assumes the

character of law ; but the response of the people has

not made it a part of the Constitution. The contin

gency attached to it gave to it no different charac

ter from that of any other act upon the statute

book. It was passed under the Constitution, and

by the legislature, as a legislative act. That act

provided for putting a question to the people, and

the question was put. The people answered in

such a way, that the rest of the act took effect,



10th day.] FORM OF NOTICE TO THE TOWN OF BERLIN. 155

Monday,] PARKER. [May 16th.

as an act of the legislature, and not as an act of

the people distinct from the legislature ;
it gave to

the act no other character than that which it pos

sessed before as a legislative act.

What is the consequence of this ? Just the

whole matter in dispute, Sir. I do not under

stand the honorable member for Wilbraham to

maintain that this Act is a part of the Constitu

tion, or that it stands as an amendment to the

Constitution ;
but he says that it is something

which the legislature cannot touch, because the

people have acted upon the subject. Well, Sir,

if I am correct in what I have said
;

if it stands

as a law of the legislature ;
if it was a law of the

legislature in its inception, %md is nothing more
than a law of the legislature still, notwithstand

ing, by its terms, it required the answer of the

people before the last part of it should take effect,

and have any efficacy at all
;

if it stands, like

other laws of the legislature, as a constitutional

law, then, Sir, it is in the power of the legisla

ture, just like other laws. The people of this

Commonwealth have constituted the legislature

their agents, for the purpose of enacting laws, and

for the purpose of repealing laws. The legisla

ture, in the exercise of their constitutional author

ity, may enact, modify, or repeal ; they may make
and unmake laws to govern the people of the State,

because the people have made them their agents

duly constituted for that purpose. Upon this

ground, Mr. President, I maintain that the legis

lature had a right, on the 1st of March, 1853, to

modify any of the provisions of the law in rela

tion to the election of members to this Conven

tion, not merely in relation to the ballot, but in

relation to other matters concerning the mode of

conducting the election, just the same as they had
in relation to any other law which they had pass
ed. There is 110 vested right in the matter ; it is

not a part of the Constitution
;
neither is it, as

some gentlemen seem to suppose, something mid

way between the Constitution and common law

not constitutional law, because too low for that,

and not a legislative enactment, because too high
for that and therefore something between the

two, which the legislature cannot touch. It is all

legislative in its character, and is therefore subject
to the legislature ; like other acts, it may be mod
ified by them at their pleasure. Aye, Sir, I go
farther than that. I say it was legally competent
for the legislature, at the time they modified that

law, to have repealed it totally, so far as it stood

a law upon the statute book, to have put an end
to all further action under it. It might have been
done legally. I do not say that a revolution might
not have occurred in consequence of such a pro

ceeding ; that is another thing. I am aware, Sir,

that such a disregard of the will of the people might

justify a resort to force; but that is another thing.
As a law upon the statute book, having the force

and vigor of a law upon the statute book, and 110

more, the legislature have the same power over

it Avhich they have over any other law, and they

might have repealed it if they had seen fit to do

so. Why did they not do it ? Because they

ought not to ; because it was not proper, under

the circumstances, that they should exercise that

power, and they exercised their power in a way
that they did think proper. I maintain further, Sir,

and I am willing to place myself upon the issue,

that this Convention sits here to-day under that

as a statute law and nothing more
;
and the legis

lature being still in session here, may constitution

ally and legally put an end to the existence of

this Convention as a body assembled under the

Constitution and under law, before that session

closes. [Sensation.]
The proposition seems to have created a sensa

tion
;
but I do not see any apprehension or alarm,

arising from a fear that the legislature will exer

cise this power. I do not think myself that there

is much danger of it. In fact, although I main

tain that they have the power, yet, if they should

undertake to exercise it, I do not know but I

should be inclined to take a little part in a revo

lution myself. [Laughter.] I cannot say that I

should be unwilling to take some measures out

side of the Constitution, Avcre the legislature to

exercise such a power. Still there is 110 contract
;

there is nothing binding upon the legislature,

nothing irrepcalable, although the Convention

have met and are in session. I admit that it

would be an outrage which no person would for

a moment sanction or expect. What I maintain

is, that the legislature have the legal, the consti

tutional power to do it ;
and gentlemen who

maintain that they had a right upon the first of

March, 18o3, to pass that law in relation to the

secret ballot, cannot stop short of this proposition ;

because there is 110 standing place between the

two. What security then have we that the legis

lature will not repeal the law calling this Con
vention ? If this is nothing more than a law

which can be repealed at any moment, what as

surance have we that we shall not be dispersed, so

far as our legal and constitutional existence is

concerned r We have just the same assurance

that we have in relation to a thousand other

things which arc as important, perhaps, as the

existence of this Convention. What assurance

have AVC that the legislature will not throw the

whole Commonwealth into confusion, by repeal

ing all existing laws, taking away the power from

all existing officers, and then going home and
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leaving the matter there r Why, Sir, the power
to repeal the Act of 18,32, is not a tithe of the

power of mischief which this legislature possesses,

and may exercise if they see fit. With such a

form of government as we have seen fit to organ

ize, it became necessary to put the most plenary

power into the hands of legislative bodies. And
wherever power is given to one to act as the

agent for another, it must necessarily be a power
to do evil as well as to do good. If the legisla

ture prefer to eschew the good, by casting your

eyes over the statute book, and reading the laws

which they may repeal at any moment, you will

cease to be startled, or to think it a monstrous and

alarming proposition to assert that the legislature

have the constitutional power to repeal the law

under which this Convention is assembled. Our

security is that the legislature will be bound by
their oaths, by the duty they owe to th3 Com
monwealth, by their personal character, by every
consideration which can exist, to exercise their

power in such a manner as it ought to be exer

cised. That is assurance enough. We need no

more.

How is it that the response of the people has

given any validity to this law which it would not

have possessed otherwise ? In my opinion, the

legislature could have passed an Act calling a

Convention, without putting the question to the

people. It is in their power to pass all reasonable

laws, and they are the sole judges of the reason

ableness of a law. Under the Constitution of

1780, the question was to be submitted to the

people before the Convention was called; and

this indicates the sense of the people at that time
;

but there is nothing in that provision which binds

the present legislature. An exigency may occur

it is hardly within the compass of probability

to be sure in which it would be necessary to

have a Convention for the purpose of revising the

Constitution forthwith. If the legislature be

lieves that their constituents desired it, they could

then call a Convention rightfully, without sub

mitting the question to the people. And if such

a Convention should meet, and send out its

amendments
;
and if those amendments should

be adopted by the people, would they not become

a part of our Constitution r Would they not

have all the efficacy of any part of the Constitu

tion ? Most assuredly they would. If, then, the

revision could be accomplished without any re

sponse of the people to the Act calling the Con

vention, how can that response give any efficacy

to the Act ? How can it be said that the present

legislature in undertaking to modify the law in

relation to the secret ballot, has gone counter to

the will of the people, or has exercised its au

thority in a manner which the people did not

contemplate, or has outraged the good sense of

the people in doing that which the people did not

intend that they should do ? Was that the fact ?

Assuredly not.

At the same time that the people said by their

votes that it was expedient to hold a Convention,

they elected a legislature with power to come

here and modify that law. They declared it ex

pedient that this Convention should meet, but at

the same time voted for representatives to do their

Avill in such amendment of that law as might
seem expedient or necessary. It is not to be as

sumed that this Act which provides that the voter

shall use either the open, or the secret ballot in

the election of members of this Convention, con

travenes the will of the people. Gentlemen as

sume that the people preferred the secret ballot,

because they sanctioned the Act of 1852, which

contains that provision ; but it is not to be for

gotten that at the same time they elected another

legislature to assemble and to have power to

amend the Act, before it should take effect. So

that I regard the Act of 1853, as equally valid

with that of 1852. If gentlemen can show how
it is that the sanction of the people has made the

Act of 1852 something different from law and

something different from Constitution, between

the two, so that it possesses a character above the

laAv, but under the Constitution, I should like to

hear it. I have not been able to find any course

of reasoning which would lead me to that re

sult.

Exit, the honorable member for Wilbraham,

(Mr. Hallett,) thinks that in some way, I do not

understand precisely how, the response of the

people has given to this Act of the legislature,

somewhat of a character of sanctity, so that it

cannot be touched, and resembles the Constitu

tion in its nature. Let us look at it a moment,
and see how it is that a mere proposition becomes

a kind of semi-constitutional law by virtue of the

response of the people in favor of holding a Con
vention. The original proposition has 110 force

or effect, but simply asks whether it is expedient
that a Convention shall be called. The people

say yes. That gives it the character of a semi-

constitutional law. How so. The people have

not said in their frame of self-government that

whenever proceedings of this kind shall be had,

when there shall be propositions submitted to the

people by any body, their affirmative action shall

make them a kind of semi-constitutional law.

How then, do they acquire that character ? Is

there any virtue in the fact that the proposition
emanates from the legislature? Suppose the

Board of Education, or the Managers of the In-
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sane Hospital, or if tliose bodies are not large

enough, suppose that a Woman s Rights Con

vention, should undertake to sxibmit the proposi

tion to the people, whether it is expedient to hold
j

a Convention for the purpose of so amending the

Constitution that women may have their rights se

cured to them in that instrument. Suppose that

the town officers should put such an article into

their warrants ;
for they may as well do that upon

a proposition from a Woman s Rights Conven

tion as from a legislature, if legislative action does

not give it the character of law. Suppose that the

people should re-pond Yes. Is that constitu

tional law ? I think the honorable member for

Wilbraham will not contend for that. Is it some

thing short of that, and above a statute ? I think

he will hardly assert that. lie would want the

proposition to come from some other body than

either of those which I have mentioned. Perhaps,
he might say that if a response came from the

people, it would be a good basis for action. But

that is not the question. The question is whether
j

there can be a proposition emanating from a body !

which is not a legislative body, and which, when
sanctioned by an affirmative response from the i

people, assumes a character above the law. If

not, then there must be some virtue derived from
j

the fact that this proposition comes from the

legislature.

Then, I inquire, what is the virtue in the fact

that this proposition comes from the legislature

which makes it different in its character from a

proposition emanating from any other body ? Is it

anything else than that the legislature have the

right to pass a law r They certainly have no more

right to make propositions than other people. If

then, it is true that this Act would not have been

valid if it had emanated from any other body than

the legislature, according to the gentleman s own
doctrine, then it must be because they have a

legislative authority which other bodies have not.

Then comes the question, what is that authority?
It must be the authority to make a legislative

proposition. What then is a legislative proposi
tion ? I think that brings xis to the conclusion

that it is nothing but law
;
for I do not know

what else can derive validity only from the legis
lature.

Mr. IIALLETT, (interposing). I find myself

agreeing so generally with the premises of my
friend, that I am surprised to find us differing in

the conclusions. I wish to ask my honorable

friend, in relation to the question of a proposition
from the legislature, or from any other body than
the legislature, whether he maintains that the

people can amend the Constitution, or alter or

change their form of government without a prc-

vioxis act of the legislature authorizing it
;
and if

they cannot hold a Convention to amend the

Constitution without a law of the legislature,

where he finds the authority for the legislature to

make that Lnv ?

Mr. PARKEll. Mr. President, the range to

which I am necessarily carried in considering this

question is quite broad enough, without my go

ing into Rhode Island. I do not propose to

discuss the question of the Rhode Island rebel

lion, or revolution, or reformation, or Constitu

tional Convention. What the people may do

when they take the initiative and undertake to

reform their organic law, and whether such at

tempts are rebellion or something else, are not

matters with which I need concern myself at this

time. &quot; Sufficient unto the day is the evil there

of.&quot; We nmy well keep within the bounds of

Massachusetts at present, and I need not discuss

that question, because the people of Massachu

setts have not undertaken so to act. They did

not take the initiative. The action of their repre

sentatives here was the basis of all they have

done, and the people have done nothing else but

to sanction their law. They have taken it as a

law, and have acted upon it as a law. And their

action upon it as a law cannot have given to it

any other character than that of a law. So that

the question which the learned gentleman, has

discussed with so much ability what the people

may do has not arisen
;
but merely the question

what they have done, and the character of what

they have done.

Mr. IIALLETT. A single remark, with the

gentleman s permission. I did understand that

he had gone into Rhode Island, by raising the

question, what would be the effect of a proposition

made by any other body than the legislature ,

the Woman s Rights Convention, for instance,

and sanctioned by an affirmative response of the

people. Now I desire to have the question met

in this Convention, whether there is any form for

amending the Constitution excepting by a law of

the legislature, in the opinion of the learned gen
tleman from Cambridge ; because, if he believes

that there is a mode of amending the Constitution

without a law of the legislature, there is not a

particle of difference between, him and me.

Mr. PARKER. I have no doubt that the

Constitution may be amended
;

it may be sub

verted or reconstructed ; it may be pulled down,
taken to pieces, and put together ;

and this may
be done without a law of the legislature for that

purpose. But whether that can be done under

the Constitution itself, without any action of a

revolutionary character, is a question which I

will submit to the gentleman himself to answer,
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as a question which it is not necessary for me to

discuss here, such not being the character of the

proceedings in Massachusetts. I put the ques
tion whether the gentleman would recognize a

Woman s Rights Convention, or any other body,

for the purpose of ascertaining how far his princi

ple acts. If his principle goes to that extent, very
well ; but I did not suppose that he would carry

it quite so far. I supposed that he would require
as the basis of Constitutional reform, something

beyond that, which was either a law of the legis

lature, or something that could be called the ac

tion of the people, and not merely the action of a

small body of individuals. It may be that the

gentleman s position goes so far as to maintain

that a proposition coming from any quarter

would be sufficient ; but I do not understand

him as maintaining that yet. He maintains,

however, that the people may take constitutional

action aside from the legislature ; but that is a

side issue into which it is not expedient for me to

go in discussing the question before the Conven

tion.

The basis of the action of the people has been

the action of the legislature a proposition of the

legislature, if you please and the response of the

people cannot make it anything else than an

act of the legislature, or a proposition of the

legislature. It has become somewhat common,
within a short period, for legislatures to return to

the people some portion at least of the responsi

bility which the people have put upon them, by
passing laws in such a form that they will take

effect provided the people will them to take effect

by their vote. Liquor laws, for instance, which

have perhaps been more prominent than any
others, but which are not peculiar or distinct

from other laws, except in this particular, have

frequently been put in that form. If the legisla

ture may do this in relation to one law, it may do

it in relation to another. I put the question to

members of the Convention : Suppose the legis

lature should pass a law regulating or prohibiting
the sale of liquor, and making it conditional to

take effect if the people, at their annual meetings
next to be held after the session of the legislature,

shall approve the law
;
and suppose they do ap

prove it, have you got a constitutional law then,

such as no subsequent legislature can repeal ?

The response of the people has given a character

to the law. It has affixed its something beyond
the law. Is it a part of the Constitution, or be

yond the reach of the legislature ? I think, Sir,

that it would surprise the legislatures who have

been in the habit of legislating in that way, to

find that they have been doing something which

they cannot undo at their pleasure ;
to find that

the response of the people has given it a new
character, placing it beyond their control

;
to find

that in their efforts to get rid of responsibility

they have got an act which it is beyond their

power to modify or repeal, but every provision of

which must stand as constitutional law.

I am aware, Sir, that it has recently been de

cided in Nc\v York that such legislation is not

valid
; that the legislature have no right thus to

return the responsibility upon the people, because

the people have constructed the government in

such a way that it is their duty to pass the laws

without submitting them to the people ;
and

that, so far from such laws having the force of

constitutional law, or anything beyond ordinary

laws, a law constructed in that way and accepted

by the people, has no force at all. I approved of

that decision heartily. I do not see any difference

between one kind of law and another, or one kind

of proposition and another, in that respect. For

if in one case it may be done, making a proposi
tion more than a law, it may be done in another,

and will have the same effect. Let me make
another supposition. Suppose that the legisla

ture, in the exercise some day of what they believe

to be their reasonable discretion, and their author

ity to pass wholesome laws, should pass a law by
which all the real estate in the Commonwealth
should be appraised and divided among the seve

ral male inhabitants thereof, or, if you please, in

cluding the female inhabitants also
;
and should

provide that this law should be laid before the

people, and that the question should be submit

ted to them whether it would be expedient that it

should go into effect
;
and if the people said

&quot;

aye,&quot;
commissioners should be appointed in

the several counties to make the appraisal and

partition. Suppose the people in answer to

that should vote &quot;

Aye,&quot; would yoxi sanction the

principle that this proposition wotild have the

force and effect of constitutional law, so that sub

sequent legislatures might not modify its pro

visions, at least in relation to the appointment of

commissioners, so far as to provide that they
should be elected by the people instead of being

appointed by the governor and council r I think

not. I think the inhabitants of this Common
wealth would hardly be ready to admit that they
had thereby imposed upon themselves by their

sanction of that law, a constitutional provision,

not to be touched in any of its details. I am
aware, Sir, that it may be objected in this case,

that this is not in the power of the legislature, nor

of the people ; that the people hold their estates

under something which looks very much like an

executed contract ; and that they cannot be taken

away from one and given to another by any such
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partition as this ;
that there is some sort of pro

vision in the Constitution of the United States

which would render a law of this kind ineffective.

Then take another supposition. Suppose the

legislature of this State should pass a law by
which all the property belonging to the State

should be sold, and the proceeds devoted to some

benevolent object ? that the State House in which

we are assembled, and all other public property in

the control of the legislature and therefore in the

control of the people, should thus be sold, and

the proceeds given to sustain the cause of Foreign

Missions, for example, to the American Board

of Commissioners for that purpose ; provided the

people should assent to it. It may be said that

the legislature would transcend their powers to do

this. But let us admit that they have the power ;

and suppose that the people vote
&quot;Aye.&quot;

Is

this irrcpealable, so that another legislature could

not correct it, and provide that the property should

not be disposed of in that way, because the ma

jority had become convinced that it was not for the

welfare and good of the people, but that it was in

fact an abuse of the power of the majority ?

Could it not be recalled by legislation, without

the necessity of a revolution ? I think the propo
sition could hardly be carried to that extent.

Where then shall we stop r What is there in the

character of this legislation which I have been

supposing, to distinguish it from the legislation

which is now under consideration ?

I have thus stated, somewhat at length, but as

briefly as I could in order to make myself fully

understood, the grounds xipoii which I maintain

that this Convention is constitutionally called,

that it is here under the law, that it is acting

through the law, by the will of the people duly

expressed ;
and that the act of the legislature

modifying the manner of voting, is equally as

binding upon voters in all elections, as any other

law which prescribes the mode and manner of

conducting elections.

There is, however, one other subject, which in

my anxiety to close my remarks, as it is now the

usual hour of adjournment, I had forgotten, but

which is one of too much importance to be passed
over unnoticed.

The honorable gentleman here gave way to Mr.

BIRD, of Walpole, who moved that the orders of

the day be laid upon the table, which was agreed to.

On motion the Convention then adjourned.

TUESDAY, May 17, 1853.

Reports of Committees,

Mr. HOOPER, of Fall River, from the com

mittee to whom was referred the resolution in re

lation to a plurality law, reported the following :

Resolved) That it is expedient so to amend the

Constitution that in all elections the person having
the highest number of votes, shall be deemed and
declared to be elected.

On motion by Mr. WILSON, the resolution

was referred to the Committee of the Whole, and

ordered to be printed.

Mr. DAVIS, of Worcester, from the Committee

on so much of the Constitution as relates to the

office of Governor, reported the following resolu

tions, which Averc referred to the Committee of the

Whole, and ordered to be printed.

Resolved, That it is expedient, to alter and
amend the Constitution, so as to provide that no

person except a citixen of the United States, shall

be eligible to the office of Governor, nor shall

any person be eligible to that office who shall not
have attained to the age of thirty years.

Resolved) That it is expedient to alter and
amend the Constitution by abolishing the proper
ty qualification for Governor.

Resolved) That it is expedient to alter and
amend the Constitution, so as to provide for the

election of Governor, on the Tuesday next after

the first Monday in the month of November, an

nually.
lie-solved^ That it is expedient to alter and

amend the Constitution so as to provide that in

case of the failure of an election of Governor by
the people, he shall be elected by the Senate and
House of Representatives, by joint ballot.

Order Submitted and Adopted.

On motion by Mr. MARYIX, of Winchendon,

Ordered, That the Committee to whom was re

ferred so much of the Constitution as relates to

Harvard College, be instructed to inquire into the

expediency of so amending the Constitution as to

require that the Board of Overseers of Harvard

College shall be hereafter constituted in accord

ance with the 3d article, 1st section, of chapter 5th
of the Constitution of 1820.

Petitions.

Mr. WILSON, of Natick, presented the peti

tion of Thomas Wentworth Higgiiison, of Wor
cester, and 219 others, asking that the word

&quot;male&quot; be stricken from the Constitution where-

over it occurs, which was received and referred.

Mr. COLE, of Cheshire, presented three sev

eral petitions signed by more than 150 persons,

citizens of Roxbury and Egremont, in aid of the

petition of John W. LeBarnes, which were receiv

ed and referred to the committee having that sub

ject in charge.

Mr. FRENCH, of New Bedford, presented the
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petition of Harriot K. Hunt, praying to 1)0 allow

ed to rote or be excused from paying taxes, which

was received and referred to the Committee upon
so much of the Constitution as relates to the Qual

ifications of Voters.

Mr. FHEXCII also presented a petition from

the same, praying that females have the same ad

vantages of education with males, which was re

ceived and referred to the Committee upon the

Encouragement of Literature.

Orders Adopted.

Mr. DAVIS, of Worcester, submitted an order

which was agreed to, directing the Committee hav

ing that subject in charge to inquire into the pro

priety of providing for the rica voce election of all
j

officers, to be elected by either branch of the leg- :

Mature.

Mr. MASOX, of Fitchburg, submitted the fol-
j

lowing order, which was agreed to.

Ordered, That the Committee on so much of

the Constitution as relates to the Frame of Govern
ment and the General Court, consider the expedi
ency of incorporating into that instrument a pro
vision muking it incompetent for the legislature
to refer to the people for their approval or ratifica

tion, any legislative act other than such as have
reference to amending or altering the Constitu

tion.

Mr. WILSOX, of Xatick, submitted the fol

lowing order, which was agreed to.

Ordered) That the Committee on so much ofthe

Constitution as relates to the Judiciary Power, be
instructed to inquire into the expediency of so

amending the Constitution as to provide that all

Justices of the Supreme Judicial Court, and the

Court of Common Picas, shall be appointed by
the Governor for the term of ten years subject to

the confirmation of the Senate in executive ses

sion
; that they shall be eligible to reappointment,

and that they shall not, in any case, remain in

office after they shall have attained the age of

seventy years.

Mr. MOIITOX, of Andovcr, submitted the fol

lowing order, which was agreed to :

Ordered, That the Committee to which was re

ferred so much of the Constitution as relates to

the Judiciary Power, be directed to inquire into

the expediency of expunging or amending that

part of t . .e Constitution which provides that
&quot; each branch of the Legislature, as well as the

Governor and Council, shall have authority to re

quire the opinions of the Justices of the Supreme
Judicial Court upon important questions of law,

Ordered, That the Committee on the House of

Representatives consider the expediency of pro
viding for continuing, in some form, the represen
tation, by towns, according to their present
boundaries.

Mr. WHEELER, of Lincoln, submitted an

order which was agreed to, directing the Com
mittee on the Frame of Government and the Gen
eral Court, to consider the expediency of so

amending or altering the Constitution as to provide

that all Bills and Resolutions providing for the

payment of money, shall originate in the House of

Representatives ;
and also to consider the proprie

ty of so altering the Constitution as to provide that

all Bills and llesolutioiis shall originate and be

first passed upon in the House of Representatives!
Mr. COLE, of Cheshire, submitted the follow

ing resolution, which was received and referred to

the Committee upon Amendments and Enrol

ment :

and upon solemn occasions.

Mr. 3IARMOX, of Xcw Ashford, submitted

the following order, winch was agreed to :

Iiesoh-ed, That the Constitution be so amended

|

that at the general election to be held in 1873,
and in each twentieth year thereafter, and also at

such other times as the legislature may by law

provide, the question,
&quot; Shall there be a Conven

tion to revise the Constitution and amend the

i
same :&quot; shall be decided by the electors qualified
to vote for members of the legislature ;

and in

case a majority of the electors so qualified, voting
at such election, shall decide in favor of a Conven
tion for such purpose, the legislature at the next

session, shall provide by law for the election of

delegates to such Convention.

Mr. LELAXD, of Holliston, submitted the fol

lowing order, which was agreed to :

Ordered, That the Committee on so much of

;

the Constitution as relates to the Frame of Gov-
! eminent and the General Court, consider the ex

pediency of limiting tiie power of tiic Legislature
for loaning the credit of the State, or contracting
debts, except for paying its own expenses or for

the public safety, unless the question is submitted

|

to the qualified voters, and is approved by a ma-
j jority of those voting thereon.

Mr. FROTHIXGIIAM, of Charlestowii, sub-
I mitted the following order, which was agreed
to:

Ordered, That the Committee on the Pay Roll
be instructed to consider what compensation

|

should be allowed to the members of tiiis Con
vention, and report thereon.

Reporting and Publishing the Proceedings and
Debates.

On motion of Mr. FliOTIIIXGHAM, of

Charlestowii, the Convention resumed the con-

\

sicleration of the Report of the Committee on the

\
subject of Reporting and Publishing the Debates
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and Proceedings of this Convention, together with

the orders accompanying said Report.
The Report and orders were read.

The question was upon agreeing to the orders

reported by the Committee.

Mr. SCHOULER, of Boston. I have but this

moment received a printed copy of this Report.
It is somewhat important, if we are going to have

our debates and proceedings reported, that they
be correctly reported. I stated yesterday that I

was a member of this Committee, and met with

them two or three times
;
but in consequence of

my duties in the House of Representatives, I was
unable to meet with them when they agreed upon
he Report which they have made to the Conven
tion. I had supposed that the Committee would
make an arrangement with Mr. Parkhurst, who
has been reporting for us since we have been in

session. But it seems that they have decided in

favor of another gentleman, of whom I never

heard before, but who, I have no doubt, is compe
tent to make the reports, as the Committee, after

having investigated the subject, have so reported
to the Convention.

The third order submitted here, is the one to

which I wish to call the attention of the Conven
tion. Perhaps it is not known that during the

whole of our session, so far, there have been gen
tlemen here, who have made full and accurate

reports of our debates and proceedings under the

direction of Mr. Parkhurst
;
and no other man or

set of men have these reports but these gentle
men. It may not be known to all, though it is

to many of this Convention, that Mr. Parkhurst
was the official reporter for the Washington
T
T

nion, for the last four or five years. He is a

Massachusetts man, and fully understands the

theory of our government and the general tenor of

the subjects which will come before this Conven
tion. And, therefore, I think that in this respect
he is the most suitable candidate for reporter to

this Convention. But as the Committee have

reported in favor of Mr. Fowler, I do not wish
to make issue with them upon that question.
But I am authorized to say, that if the Convention
wishes to have official reports, full reports, accu

rate reports, of its debates and proceedings since it

has been in session up to this time, it is very
doubtful whether they can obtain them at the rate

proposed in this third order.

But I rose to
a&amp;gt;k,

in the first place, a division

of the question upon the adoption of these orders.

I may hereafter propose to amend the first order

by striking out the words &quot;

Harvey Fowler,&quot; and

inserting the words &quot;Henry M. Parkhurst
;&quot;

though upon that I have not yet decided. But I

wish now to move to amend the third order by

striking out all after the words &quot; if necessary
&quot;

in the 5th line, and inserting the words &quot; the

prices which have been paid to the reporters of

the Washington Union, for the official reports

of the Senate of the United States.&quot; In that

way we shall come in possession of the reports up
to this time ; otherwise it is very doubtful whether

we shall obtain them or not.

The PRESIDENT stated the question to be

upon the motion of Mr. Schouler, of Boston, to

strike out the words &quot; such prices as shall conform

to the prices agreed upon and established for future

reports and the printing thereof,&quot; and inserting

in lieu the words &quot; the prices which have been

paid to the reporters of the Washington Union
for the official reports of the Senate of the United

States.&quot;

Mr. SCHOULER. I do not know, upon reflec

tion, as the amendment I have proposed will ac

complish the object I have in view. What I de

sire is this, that the reporters who have tlms far

reported our proceedings and debates, shall have

for these reports the same prices as the publishers

of the Union paid their reporters for furnishing
official reports of the debates and proceedings of

the United States Senate. The order is so word

ed, that it is hardly possible for me to incorporate

the amendment I desire in an intelligible form.

Mr. GOURGAS, of Concord. Unless I am

very much misinformed, the prices paid by the

proprietors of the Union to the reporters whom
they have employed, have varied very materially,

from year to year, and higher prices were paid at

the last session of congress than at the preceding
sessions. If I am correct in that, I should like to

have the gentleman from Boston (Mr. Schouler)
make his amendment more definite, so that we

may know to which session of congress he re

fers.

Mr. KEYES, of Abington. I have endeavor

ed to keep the run of this debate so far, but it

strikes me now that the gentleman from Boston

(Mr. Schouler) should begin to amend, as he in

dicated, the first order, and then the other order

need not be amended. However that may be, I

do not think the amendment he has proposed is

necessary. As I read the orders submitted here

in relation to the contract to be made by this Con

vention with Mr. Fowler, he agrees to obtain the

reports of the Convention up to this time, of Mr.

Parkhurst, or whoever owns them, at whatever

prices may be charged for them. That is Mr.

Fowler s business, and not the business of the

Convention. If this contract is entered into, he is

responsible for these reports, and engages to fur

nish them to this Convention, whatever may be

the charge for them. It strikes me, that by



162 FORM OF NOTICE TO THE TOWN OF BERLIN, [llth day.

Tuesday,] SCHOULEB GouilGAS PARKER. [May 17th.

adopting the amendment proposed, we may agree

to pay more for these reports than it will be ne

cessary for us to pay.

Mr. SCIIOULER. The gentleman from Ab-

ington I should have said for Abingtoii (Mr.

Keycs) has doubtless misunderstood me. I doubt

whether he has had the printed report in his hand

longer than I have, and I have not had it long

enough to read it through carefully ; but I en

deavored to follow the Secretary, as he read it.

I will state the case again. The Committee

have reported in favor of employing Mr. Fowler

to make hereafter the reports for this Convention.

Mr. Parkhurst, the reporter of the Washington

Union, and, I doubt not, one of the best report

ers in the country, a gentleman who has often

been employed in this State, and for the accuracy
of whose reports I can vouch, made a proposition

to the Committee which they thought high, incom

parison with the one made by Mr. Fowler. Now
the proposition before the Convention is this : if

we adopt these orders, therefrom and after this

day, Mr. Fowler is the official reporter for this

Convention. But Mr. Parkhurst, with his corps

of reporters, has been here from the commence
ment of this session, and has notes of all the de

bates and proceedings which have taken place up
to this time. It is proposed by this third order

to pay to these gentlemen the same prices for

their reports which we are to allow to Mr. Fowler

for future reports ;
to which arrangement those

gentlemen most respectfully denmr, and say that

we cannot have their reports for that price. Now
I think it is very important that we should have

these reports, because there is always a great de&amp;lt;\l

in the preliminary proceedings of sucli a body as

this, which gives tone and character to its whole

session, and which is always referred to for pre

cedent, questions of order, rules of proceeding,

and, as in this case, many able and most valuable

speeches. I desire to have this Convention come
in possession of these reports. In order to do

that, I will now move to amend the third order

so as to give these gentlemen for their reports,

the prices for which they offered to make reports

during the whole session; which prices I under

stand to be the same as they received from the

publishers of the Washington Union, for the re

ports they made there. Unless this amendment
is made, as I have before stated, it is very doubtful

whether we can have a report of our proceedings

up to this day ; and certainly, if we are going to

have reports, it is very desirable that we should

have full and accurate reports from the com
mencement.

I therefore move to strike out all after the words
&quot; such prices as,&quot; and insert the words &quot; have

been proposed therefor by Mr. Parkhurst.&quot; The
order will then read as follows :

Ordered, That the same Committee have author

ity to procure correct reports of the debates and

proceedings had in this Convention up to the time
of the execution of the contracts provided for in
the two preceding orders, and to pay for the same,
and the printing thereof, if necessary, such prices
as have been proposed therefor by Mr. Parkhurst.

By amending the third order in that way, we
shall have full and accurate reports of our de

bates and proceedings from the commencement of

the session. Unless we do so, I take it that

neither Mr. Parkhurst nor his friends will be

willing to give up the reports they have made
;

and there are none others to be had.

Mr. GOURGAS. I have not the least objec

tion to the amendment proposed by the gentleman
from Boston. It is the misfortune of Mr. Park

hurst and the gentlemen associated with him, and

not the fault of the Committee, that the Report
which lias been made was not in favor of employ

ing them to make the reports of this Convention.

The Committee have not the slightest desire to set

tle with Mr. Parkhurst for these previous reports

upon any terms but those which are liberal and

just. They supposed that, as they must adopt
some rule for paying for those reports, probably
the best they could adopt would be to pay him

the same as they propose to pay Mr. Fowler for

future reports. If, under the circumstances, that

gentleman deems that price illiberal and insuffi

cient, for one I will very cheerfully vote for the

amendment of the gentleman from Boston, to

give to Mr. Parkhurst, for his reports up to this

time, the prices for which he proposed to continue

to report, so that as far as that matter is concern

ed, it shall not appear that this Convention

attempted to deal unfairly or illiberally with

him.

The question being then taken upon the

amendment proposed by Mr. Schouler, it was

adopted, and then the orders as amended were

agreed to.

Vacancy from Berlin.

On motion by Mr. NAYSON, of Amcsbury,
the Convention then proceeded to consider the

unfinished business of yesterday, being the mo
tion to reconsider the vote by which the Conven

tion ordered a notice to be sent to the town of

Berlin of the vacancy from that town.

Mr. PARKER, of Cambridge. Mr. President,

I will detain the Convention but a few moments
more upon this subject ; but there was one mat

ter, which, in the hurry of closing my remarks
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yesterday, on account of the lateness of the hour,

escaped my attention for an instant, and but for

an instant. It is surprising that it should have

escaped my attention at all, not so much on ac

count of the importance of it, but for the fact that

I had lying at my feet at the moment several

books in relation to it. It will be recollected that

the honorable member for Wilbraham, (Mr.

Hallett,) in the closing part of his remarks upon
this subject, produced and read to the Conven

tion the opinion of the Judges of the Supreme
Court of the State of New York, in relation to

certain proceedings in that State for the amend
ment of their Constitution. It seems that the

legislature of that State passed an Act on the 13th

of May, 1845, recommending a Convention of the

people of the State, which contained a provision
for taking the opinion of the people on the ques
tion &quot; Convention

&quot;

or &quot; no Convention,&quot; and it

was provided that if the response should be in

the affirmative, the delegates should be chosen

under the existing apportionment, and the num
ber should be the same as the number of the

members of the Assembly, from the respective

cities and counties in the State. The response
was in the affirmative

;
and under these circum

stances, the legislature subsequently met, and in

March, 1846, passed a new Act in relation to the

apportionment of representation. The question
then came up whether they could alter the Act in

relation to the Convention, in such manner as

to make the apportionment of members of the

Convention conform to the new apportionment,
instead of the old apportionment of the House of

Assembly ;
and the question was submitted to the

Judges of the Supreme Court of that State, for

their opinion. The honorable member for Wil-

braham, relies in support of his proposition on the

opinion which was sent in answer to that call,

and he has read portions of it to the Convention,

for the purpose of showing that there is no force

in the proceeding in the first place, beyond a mere

proposition, and that it derives all its force from

the adoption of it by the people ;
and further, that

the proposition being adopted by the people has by
that adoption become unalterable, and altogether

beyond the power of the legislature. I admit,

Sir, that the opinion which he produces, tends to

maintain those propositions.

Now, Mr. President, I have four exceptions to

take to this opinion of the Supreme Court of New
York, as furnishing any guide to the action of

this Convention, or any basis for the formation of

any opinion by the members of this body. In
the first place, I object that it appears from the

opinion itself that the members of the Court had
not sufficient time to form a sound opinion. They

11

say themselves,
&quot; We cannot close this communi

cation without expressing our regret that questions
of so much delicacy and importance should be

presented under circumstances which have given
us but a few hours for conferring together, and

reducing our opinion to writing. Neither of us
had either examined or thought of the questions
until after the reference was made

;
and it was not

until this day that we were able to meet and con

sult together on the subject.&quot; If they had not

sufficient time to form an opinion, that is a good
reason why we should not place much confidence

in it.

I object to it in the next place, because the opin
ion itself shows that the judges themselves had no
confidence in their own opinion ; and, indeed,

they could not have had, and ought not to have

had confidence in it, when, as they acknowledge,

they had not time to form a sound opinion. It

carries evidence on the face of it, that they had
no confidence in it. The important question sub

mitted to them was, &quot;whether this legislature has

any power to alter or amend that law;&quot; that is,

the law of 1845. They say,
&quot; As a general rule,

the legislature can alter or annul any law which
it has power to pass. A proper solution of the

question proposed by the Assembly involves,

therefore, an inquiry concerning the source from
which the Act of 1845 derives its obligation.&quot;

They go on to speak about that matter. They
say

&quot; the people have not only decided in favor of

a Convention, but they have determined that it

shall be held in accordance with the provisions of

the Act of 1845. No other proposition was be

fore them, and of course their votes could have had
reference to nothing else. They have decided on
the time and manner of electing delegates and
how they shall be apportioned among the several

counties.&quot; Then they go on to say, &quot;If the Act
of the last session is not a law of the legislature,

but a law made by the people themselves, the con

clusion is obvious that the legislature cannot annul

it, nor make any substantial change in its provi
sions.&quot; True, Sir; &quot;if&quot; it is not a law of the

legislature, what they say is correct
;
but there is

as much virtue in an &quot;if&quot; here, as there has been

found to be in many other cases. If it is not a

law of the legislature, it is not in the power of

the legislature to affect it. Then they go on : &quot;A

change in the fundamental law, when not made in

the form which that law has prescribed, must al

ways be a work of the utmost delicacy. Under any
other form of government than our own, it could

amount to nothing less than a revolution. The

greatest care should therefore be taken that noth

ing be done which can give rise to doubts or dif

ficulties in the choice of delegates, or the harmo-
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nious organization and action of the Conrention.&quot;

They seem to expect that controversies may arise,

and they fear that these controversies will impair

the usefulness of the proceedings of the Conven

tion ;
and as a question of expediency, they think

it the safest course to leave the law as it now is.&quot;

Now, after all this mixed-up communication

now putting in an &quot;if&quot; and now putting in a

little good advice on the score of expediency it

seems that they did not consider it as a sound

opinion, and thought it very probable that its va

lidity might be brought in question, and so they

add :
&quot;

If, however, the Assembly should think

otherwise, it is then proper thatwe should take some

notice of the bill which has been referred for our

consideration. The judges virtually say : Here

is our opinion ;
we have had but a few hours to

concoct it. &quot;We have thought it prudent to put in

an if if we are right, you have no power to

change that law ;
and we also put in another if

if you do not think there is any value in our

opinion, and we do not ourselves think there is a

great deal, we will examine the bill which you

propose to pass.&quot;
How much value should be

attached to an opinion of the Judges of the Su

preme Court, which come before us in this shape ?

I object to it on the third ground, for the rea

son that the legislature ofNew York, had no con

fidence in it, but on the contrary, disregarded it

entirely. If they placed no reliance upon it, I

think we may well follow their example. What
did they do ? They went right on, notwithstand

ing this opinion, and did just the thing which the

Judges of the Supreme Court said in the first

place, they thought could not be done, but &quot;if&quot;

the legislature could do it, it had better be done in

a particular mode. I do not speak without book,

Mr. President ;
I have the documents on this

subject before me. Here is the law of 1845,

which provides that the number of delegates to be

chosen to that Convention, should be the same as

the number of the members of the Assembly from

the various cities and counties in the State. On the

30th of March, 1846, the legislature passed an Act

providing for a new apportionment of the members

of the Assembly. Having done this, the question

arose, whether they could amend the Act of 18-io,

so that the delegates to the Convention should be

chosen according to the new apportionment. On
the 10th of April, as appears from this document,

they called upon the Judges of the Supreme
Court, for their opinion. On the 1-ith of April, the

judges gave that opinion, and on the 22d of April,

the legislature passed an Act providing that &quot;the

number of delegates to be chosen in and by the

respective cities and counties
&quot;

to the State Con
vention &quot;shall be the same as the number of

members of the Assembly, to be chosen in and

by the said cities and counties repectively, in pur
suance of an Act entitled An Act for the appor
tionment of the members of the Assembly of this

State, passed March 30, 1846.&quot; That is, that the

apportionment should be according to the Act

which they had just passed a few days before, the

opinion of the Supreme Covirt to the contrary

notwithstanding. That shows that the legislature

disregarded the opinion entirely, for they passed

an Act directly contrary to that opinion. But
there is something more. The Judges, say : &quot;The

second section of the bill goes beyond a mere

declaration, and provides that the number of del

egates to be chosen to the Convention is hereby
declared to be, and shall be as follows specifying

the number to be elected in each county. The

words shall be give this section the force of a

command ;
and if the section should be enacted,

it will have the effect of altering the Convention

law, if the legislature have any power over the

subject.&quot;
But were the significant words &quot; shall

be
&quot;

stricken out ? No, Sir. They stand in the

law as it was passed. The legislature in this par

ticular also disregarded the opinion of the Judges

entirely.

My fourth objection is, that the Convention it

self disregarded it, and the people disregarded it.

Here is the amended Constitution, framed and

drawn up by delegates elected under this new Act,

and who were assembled in Convention in pur
suance of the new Act

;
and it was adopted by

the people, after being so amended. &quot;We have,

then, these facts : the legislature of 1840 disre

garded the opinion the people in their election

of delegates disregarded the opinion the dele

gates in Convention assembled disregarded the

opinion, and the people again, when they adopted

the Constitution as amended by those delegates,

disregarded the opinion. Now I ask members of

this Convention how much importance we should

attach to it, when, it has been entirely disregarded

by all the constituted authorities of the State of

New York. I will occupy 110 more time on that

subject. I think we are fully justified in disre

garding it.

I made an observation in the course of my re

marks yesterday, which, it occurs to me, may
have been misinterpreted. In speaking of the

power of the legislature to repeal the Convention

law, I remarked that they might do it, according

to the reasoning which I submitted, even at the

present time
; and in order to express my opinion

as to the impropriety of such an act, which, under

the circumstances, would indicate a disposition to

disregard the popxilar will, and thus to depart from

the proper exercise of their legislative powers, I
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added that such a repeal might hring about a

revolution, and that perhaps I myself might be

inclined to take a small part in such a revolution.

Now, Sir, if I was understood to express the

opinion that it would be advisable to resort to

forcible measures, I was misapprehended. The

repeal of that law, although within the power of

the legislature, would, under such circumstances,

be a most unjustifiable and impolitic act ;
but the

simple repeal of that law would not take away
the power of the Convention I do not mean its

legal authority now, but its physical power to

consult upon the proper measures to be adopted
with reference to amending the Constitution. I

think that under such circumstances, the dele

gates who had been sent here by the people might
continue their consultations without legal author

ity ;
and I think it would be a good plan for them

to do it. We could frame certain propositions

as amendments to the Constitution, and send them

to the people, without any forcible resistance of

authority ;
and it is probable that our doing so,

under such circumstances, would be acceded to by
the people without a resort to force. Whether I

should be inclined to take part in a physical commo
tion or revolution, is a matter which I will think

about
;

it will be soon enough to make up my mind

about that when the time comes. If this were

done in a peaceable mode, it would, in my view,

be a revolution, although a bloodless one. In such

a manner as that might the constitution be revised,

and the legal authorities would afterwards yield

to it, because they would see that the people

willed it. It would not be according to law, nei

ther would it lie aside from law, for a revolution

overrules laws and establishes new ones
; and

this, although peaceable and bloodless, would in

fact be a revolution.

Mr. IIALLETT, for Wilbraham. Mr. President,

I do not rise for the purpose of making a speech,

for, in my opinion, this subject lias already been

discussed as far as it can be beneficially. I desire

simply to restate some of my positions as brought
into connection with the argument of the learned

gentleman from Cambridge, (Judge Parker,)

who has entertained us with so able a disquisition

upon constitutional law ;
and also to show what

the grounds are, upon which, as I understand, the

friends of this Convention place themselves. And

by the friends of the Convention I mean those

who originated it, and sustained it before the peo

ple, and who intend to carry it forward in a man
ner which will accomplish the great object which

the people have in view, of salutary, safe and ju
dicious reform. Now I think the whole argu
ment of the gentleman proceeds upon the suppo
sition that there is no sovereign people, distinct

from the government which they have set up, and

that it becomes necessary and indispensable that

the legislature should in all respects be guardians
of the people. Upon that point, I hold, not only
with the early American statesmen, but with that

distinguished deceased statesman whose opinions
have often been quoted here, that there is some

thing besides the legislature in the organization of

government. I am very much of the opinion
which was entertained by Mr. Webster on this

point when the question was discussed in the

Convention of 1820 ; and I think that he enter

tained an opinion very similar to mine, when the

Foote Resolution was before congress. The doc

trine laid down at that time for a different pur

pose, was not unlike that we have heard touching
this Convention, viz., that the people can do

nothing without the legislature :
&quot; Gentlemen,

(said Mr. Webster,) do not seem to recollect that

the people have any power to do anything for

themselves. They imagine that there is no safety

for them only under the close gaiardianship of the

State legislature.&quot;

NOAV this assumption of legislative sovereignty
over popular sovereignty, is what I, too, desire to

repel, and therein I differ from the gentleman
from Cambridge, who seems entirely to concur

with those who hold that the legislature has all

the power, and the people no powers which the

legislature may not control. I agree with him that

they have power for certain purposes. It is the

power of making statute law, but it is not the

power to make fundamental law
; and, therefore,

while we seem to have agreed in the premises, we
differ in the conclusion to whjch we arrive, sim

ply, as it seems to me, from his disregarding this

distinction. The gentleman s argument assumes

that the people having once made a constitution,

there can be no changes in that constitution

without a legislative law to permit and enforce

such change-;. The consequence is that he is

driven directly to rebellion by the course of his

reasoning, for in carrying out his premises to their

conclusion, he boldly admits that the legislature

have power, if they choose to exercise it, to abolish

the Convention, and then he goes on to add, that

such a course of proceeding would justify a revo

lution. That is the natural and only result of such

a doctrine, and I respect the candor with which

he avows it. My answer is, that if the legislature

have power to intermeddle with the making of

the fundamental law, they must necessarily come

in conflict with the people ;
the government and

the people must contend at some time or other,

and then you have civil war and revolution. If,

on the contrary, the view which I take, and

which is maintained by the early writers upon
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popular government, rebellion or revolution can

never arise in reforms and changes of the organic

law of a free people. That great American idea

is expressed in few words and with beautiful sim

plicity, by one of the ablest teachers of 1775,

JAMES BUUGH, in his profound
&quot; Political Dis

quisitions,&quot;
which were commended to the Amer

ican people by &quot;Washington, and Jefferson, and

Hancock, and Sherman, and Hush, and Silas

Deane, and all the revolutionary worthies. It is

this that the people are the autJwrs and not the

^incidents of government. Having made the gov

ernment, they do not thereby become the mere
&quot; incidents

&quot;

of government, so that they can

never alter or change it without its consent
;
and

therefore there is meaning in the seventh article

of our Bill of Rights, where it is declared that

the people alone have the right to institute gov

ernment, and the people alone have the right to

reform, alter, or totally change the same. But,

says the learned gentleman from Cambridge, the

people have no such right without the consent of

the legislature ;
but the people and the legislature

together can do it, provided the legislature does

not see fit to turn the people s delegates out of

doors ! The Bill of Rights says no such thing.

It says the people
&quot; alone

;&quot;
and there it is where

thooe who regard this question from two distinct

points of view, differ.

Then the simple proposition that I would lay
down is, that the people possess governmental

power, and the legislature possesses legislative

power that is, the power to make statute law.

These two powers can never interfere, nor come
in conflict. The people institute and establish

fundamental law, and the legislature is the agent
of the people for making their statute laws. The

people, having made a constitution, have given a

power of attorney therein to the legislature to

make statute laws under that constitution
; and

so long as this power of attorney exists, the prin

cipal cannot exercise a power which he has ex

pressly conferred upon his agent. But then

comes the question, is the power irrevocable r

Can the principal revoke his power of attorney ?

In ordinary transactions, the terms of the power
determine this matter, and the principle is pre

cisely the same with regard to the power of the

people. So long as their constitution exists, it is

a power of attorney, giving to their agents and

representatives the power therein expressly con

veyed ; but it is not irrevocable. Whenever they
choose to revoke it, they can do so. If tliis is

not republicanism, there is no such tiling in gov
ernment.

There is another familiar illustration, and to no
ne more so than to the learned and able gentle

man (Judge Parker) who has so eminently dis

tinguished the judicial history of our country by
his connection with it that is, that the power
wluch created can alone destroy. The simplest

instrument, deed, or contract, can be set aside or

changed, only by an instrument, deed, or con

tract, of like power, no matter whether it be parol,

or written, or sealed. Thus the people have made
a constitution, and they alone can revoke it no

agent of theirs can undertake or attempt to do it.

No agent can take the first step towards it, unless

specially ordered by them at first, or sanctioned

and affirmed by them subsequently.
In the course of the gentleman s argument, he

assumes the position that in the fourth article of

section 1, chapter 1, of the Constitution, he can

find authority by which that instrument may be

amended otherwise than by the ninth article of

the amendments
;
and he finds it very much, I

think, as Mr. Clay found what he called &quot;the va

grant power&quot; in the Constitution of the United

States to establish an United States Bank. This

is a like &quot;vagrant power&quot; which he gets from the

clause authorizing the legislature to make reason

able and wholesome laws &quot; all manner of whole

some and reasonable orders, laws, statutes, and or

dinances, directions and instructions, either with

penalties or without, so as the same be not repug
nant&quot; the gentleman omitted to read this &quot;so

as the same be not repugnant or contrary to this

Constitution.&quot; There is a point which the gen
tleman overlooked. He told us that tlus legisla

ture had the power to make all wholesome and

reasonable laws, and that therefore they could

call a Convention to revise the Constitution
;
but

he omitted the limitation, &quot;so as the same be not

repugnant or contrary to this Constitution.&quot; And
let me ask, if this be not repugnant or contrary to

the Constitution, for the creatures of the Consti

tution to undertake to overthrow the power that

created them ! Why, Sir, that would be a mon
strous fallacy, a totally untenable position to

maintain for one moment. Where, then, is the

power ? The power to revise the Constitution is

in the people alone, and hence the Act calling tliis

Convention has 110 power from the legislature,

but derives all its power from the vote of the

people affirming the Act. In this view I am sup

ported by eminent authority here at home. I

will give the learned gentleman an authority
which was in my mind when I addressed the

Convention on this subject the other day, but

which I then omitted to quote, and that is, the opin
ion of the Judges of the Supreme Court of Massa

chusetts in 1833, in substance holding the same

doctrine on tliis point as the decision of the

Supreme Court of New York in 1848. The
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legislature of Massachusetts, in 1833, asked the

Judges of the Supreme Judicial Court to give

their opinion upon the powers of the legislature in

revising the Constitution, and after sleeping

twenty years, that opinion has just got into the

reports. That opinion covers this precise point of

legislative power, unless I am entirely mistaken.

It may be found in the supplement to the sixth

volume of Gushing s Reports. The question put

directly by the House of Representatives to the

judges was &quot;

1st, Whether the legislature had

any power to amend the Constitution in any
other form than that provided for by the ninth

article adopted in 1820 ; and 2d, Whether, if the

legislature should call a convention of delegates

for the purpose of making a specific revision of

the Constitution in certain departments, that con

vention would have any power to go beyond those

specific amendments proposed by the terms of the

vote calling the Convention?&quot; I will read the

opinion of the judges upon the first part of the

question. It is as follows :

&quot; There is no authority given, by any reasona

ble construction or necessary implication, by which

any specific and particular amendment or amend
ments of the Constitution can be made, in any
other manner than that prescribed in the ninth

article of amendments adopted in 1820.&quot;

Then there is no other mode for the legislature

to adopt. The Convention, according to the

opinion of the Judges of the Supreme Court of

Massachusetts, does not come under this &quot; whole

some law &quot;

clause, as the learned professor from

Cambridge maintains. The court further say :

&quot; If the legislature should submit to the people
the expediency of calling a convention to revise

or alter the Constitution in any specified part
thereof, and the people should by the terms of their

vote, decide to call a convention, the delegates
would derive their whole authority and commis-

sioiifrom such vote, and would have no right, under
the same, to propose amendments in other parts
of the Constitution not so

specified.&quot;

Then we derive our whole power here in this

Convention from the vote of the people, and not

from the legislature. How unfounded then the

position that we derive our power from the legis

lature, or that they can repeal or alter the Con
vention Act, when the judicial power of our own
government has declared that our only authority
is derived from the vote of the people. How un
founded the position that subsequent legislation

can take away the power ! I care not whether

you call it constitutional law or people s law, or

give it some other name
;
I say that it is not stat

ute law which the legislature can interfere with,

after it has been affirmed by the vote of the peo

ple. Call it what you please, it is not statute law,

and not repealable ;
and so say the Supreme Court.

The court proceed to say, further on this very

question of legislative power to call a Convention

as a legislative Act :

&quot; The Constitution has vested no authority in

the legislature to provide by law for sulemitting to

the people the expediency of calling a Convention
for revising or altering the Constitution.&quot;

That, sir, is the opinion which I have maintain

ed, that the legislature has no power, within the

terms of the Constitution, to call such a Conven
tion.

&quot; It is difficult to decide what would be the

power of such a Convention, if called.&quot; say the

learned judges in this opinion. They thus defer

that high matter, very wisely, to the sovereignty
of the people. They have not enjoined us.

They have not undertaken to determine that we
can sit here in the afternoon, and that the legisla

ture in the morning can meet and subvert the

Convention, leaving us, as an only remedy, the

revolution which the gentleman proposes to take a

part in. On the contrary, they leave the powers
of the Convention to be decided by the will of

the people, declared by the terms of their vote ;

and the whole is beyond the control of the legis

lature, and left according to the terms of the vote

of the people. For the court proceed to say :

&quot; If the people should, by the terms of their vote,

decide to call a convention of delegates to con
sider the expediency of altering the Constitution

in some particular part thereof, such delegates
would derive their ichole authority and commission

from such vote ; and upon the general principles

governing the delegation of power and authority,

they would have no right, under such vote, to act

upon and propose amendments in other parts of

the Constitution so specified.
LEMUEL SHAW,

(Signed.) SAM. PUTNAM,
S. S. WILDE.
MAKCUS MOHTOX.

Jan. 24, 1833.&quot;

This brings me back to my original position in

this debate, supported by Mr. Webster in the de

bates of the Convention of 1820, that all the leg

islature could do was to make a proposition to the

people ; and when that act was sanctioned by the

people it became their embodied will. As to the

provisions in the vote of the people, by which

towns were called upon to hold their town meet

ings, and elect delegates, it is wholly immaterial

whether those meetings were legal or illegal. The

people carried it forward by their voluntary ac

tion, and it became their embodied will.
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The gentleman intimates that I have gone into

the Rhode Island question. I have avoided that

precise question, because we have a previous Act,

and it is not raised here. But I never heard be

fore, in the arguments upon the Rhode Island

question, or upon any other question, and never

expected to hear upon this floor, the doctrine

maintained, that if there was an authentic act of

the legislature, or of the people, by which the

will of the people in relation to the alteration of

their Constitution could be clearly ascertained,

that a Convention would not have full power to

propose a Constitution to the people, without in

terference from the legislature, and whatever form

the people so adopted became the fundamental

law of the land. But now, gentlemen, insist up
on going one step further, and say that we have

no right, except at the mercy of the legislature,

to hold our seats under an Act which the people

have adopted even by legislative sanction ;
be

cause, as they argue, no amendment can be made,

except as is provided in the Constitution as it now
stands. Whatever change therefore you desire to

make in the Constitution must be made, as they

contend, in that mode alone. The answer to that

assumption has already been given, and that is,

that the only clear rule of distinction between the

power of the people and the power of the legis

lature is, that the people lay down the rules for

making the laws, and the legislature make the

laws under those rules. So you have entire har

mony in the distribution of powers. I think

that the difference is perfectly clear between the

right of the people to change the fundamental law,

and their right to make a statute law. The legis

lature has no right to change the fundamental

law ; but it may go to the people and ask for in

structions
;

it may ask them if they desire to pass

a liquor law, or a woman s rights law, or any
other law, and if the people say yes, they may
then pass the law.

But for the people to pass a statute law, I hold

to be unconstitutional, because a vote of the peo

ple upon a statute law, yes or no, is legislating by
the people, and that power they have given to the

legislature.

The distinction is manifest, and yet gentlemen
maintain that the act of 1852 was nothing more

than a statute law repealable at any moment.

I have now verified the decision in the state

of Xew York by a decision in the Common
wealth of Massachusetts. I understand and I

regret exceedingly that official eiigagemccts else

where have deprived me of the pleasure of hear

ing the arguments of the learned gentlemen on that

point that the position has been taken that the

decision of the New York court was virtually

overruled and set aside, because the Assembly,

notwithstanding the decision of the court, did go
on and authorize the people, or rather recom

mended to them, to enlarge their representation so

as to cover the increase of representation under

the new apportionment, instead of electing dele

gates under the original Convention Act. Now,
will the gentleman from Cambridge maintain, that

when the Supreme Court have given their decis

ion, it is nullified, because the General Assembly
of New York take the responsibility of acting

counter to that decision? I think he should

rather havemoved for a grand presentment against

the General Assembly of New York for violating

their own Constitution, by proceeding directly in

violation of it, after a decision upon the question

by the competent tribunal. The Act of the New
York Assembly was either a violation of the Con

stitution or a new proposition laid before the peo

ple for their decision, and it became valid by their

confirmation of it. From the time of its passage

by the legislature until it was confirmed by the

people, it had 110 vitality. If it had been carried

before the Supreme Court of New York, the very
court which gave the opinion to the legislature,

they would have at once declared it unconstitu

tional and void.

In conclusion, Sir, if we will observe the dis

tinction between the making of fundamental laws

and the making of statute laws, I cannot see that

any conflict can ever arise between the people and

the Government.

In looking into our system of government, we
must look to home, to the fathers of the Rcpxiblic

and to the formation of our Constitutions ;
be

cause there is 110 precedent in the history of the

old world. For our form of government and

for our precedents we must depend upon our

selves. Researches into the ancient forms of

republics or governments, or into the monarchies,

despotisms or dynasties of Europe will not aid us

in this matter. We imist find our American

precedents in the hearts of the people, whence

sprung forth in full strength and Avas developed
this great American doctrine under which we
live. Oh ! let us not stand here generation after

generation, when the people have taken all power
into their own hands, quibbling and doubting,
and with special pleading, entering into curious

technical limitations and estimates of the power
of the people, whether it be a vitality in csse, or

a mere incognitativc construction to be frittered

away by nice distinctions. No, Sir, the people have

the power to make their laws in any form which

shall be according to the observance of order.

If the legislature will give the initiatory forms,

through which the civil officers can proceed in
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collecting and ascertaining the will of the people, it

is proper, it is desirable, for those forms should

never be departed from or dispensed with, except
in the most extraordinary emergencies. We are

not likely to have such emergencies here
;
but

not the less should we guard the rights of the

people ;
not the less important is it that now, since

this doubt has been raised, we should, in our Bill

of Rights, our provisions for amendments, say em

phatically that no technicality or special pleading

and no intrusive interference of the legislature,

shall ever be permitted to call in question the

power and right of the people, to alter, change, or

abolish their forms of government, whenever de

sirable, in their own opinion, and on their own

responsibility, to secure their happiness or their

liberties.

Mr. LORD, of Salem. Mr. President, were it

not that I happen to be a member of that legisla

ture which has been accused of committing high
treason against somebody or something an accu

sation, by the way, that I have never been able

exactly to understand I should not have pre

sumed to address the Convention upon this sub

ject, which I understand to be a proposition to

request the town of Berlin to elect a delegate to

this body, to till the place of the Hon. Henry Wil

son who declines to accept that appointment, and

that they shall conduct the election under a sys

tem known as the &quot;Secret Ballot&quot; system. It

has been my fortune to learn the grounds upon
which this is placed, from three gentlemen, who
have given their views to this assembly to justify

the proposition ; and fortunately or unfortunately,

they have placed them xipon entirely different,

contradictory and conflicting grounds.
The member who offered tins order the gen

tleman from Lowell, (Mr. Butler,) puts it upon
this ground ;

that this Convention is a revolu

tionary body ;
that it is a sovereign body ; that it

is an irresponsible body that is, that it knows no

law, is governed by no precedents, is bound by no

rule except the individual judgment and individ

ual conscience of each member and that, being
thus an irresponsible body, high above all other

authorities, being, indeed, as he says,
&quot; the peo

ple themselves,&quot; and a law to ourselves and to our

selves only, it is proper that we should invite

the town of Beiiinto do that which we think is

best to be done. That is his proposition. There

is no law about it. It is not a question of law ;

it is a mere question of revolution, a mere ques
tion of sovereignty. We will it, and therefore it

is. We require it and therefore it is to be done.

The gentleman from Northampton, (Mr. Hun-

tington,) comes along with an entirely different

proposition. He said, as I understood his argu

ment, that this Convention was called under a

very respectable law. It is a law which the two
branches of the legislature have passed, which

has been sanctioned by the governor, and has

gone into effect upon the happening of a contin

gency, which the law itself provides must happen
before it goes into effect

;
and that it being thus a

law it is a mere exercise of legislative discretion ;

and the same legislative discretion that made it

may change it, but in undertaking to change the

law, the legislature did its work less thoroughly
than it expected, changing it only as to the 7th

day of March, and the meetings which Avcrc ad

journed from the 7th day of March, and leaving
it wholly unchanged as to any other meetings ;

leaving, really, all meetings which must be held

in this category, a casus omissus a thing not

provided for
;
and there being no law upon the

subject, it is well enough to suggest to the town
of Berlin to make a law upon this question, and

to vote in this particular- mode
; not because

there is any virtue in this Act as it was originally

passed, not because there is now any law of the

land requiring sxich a vote, but simply because

there is no law at all upon the subject. And
there being no law, the town of Berlin would

better make that law, and we would recommend
to them to make such a law as the &quot; Secret Bal

lot Law
;&quot;

but even if they fail to make that law,

or any other, if they send a delegate here, because

there is 110 law, he will be received. That is the

second proposition.

I was not fortunate enough cither to hear or to

understand the precise position of the gentleman,
from Brookfield, (Mr. Greene,) but I concluded

from what I have heard and seen, that he takes a

somewhat different view from the other gentle

men, and maintains, substantially, that the legis

lature has committed high treason.

The gentleman for Wilbraham, (Mr. Hallett,)

who puts his argument upon manly grounds,
and states them in a manner that they may be

understood, says, in the first place, that the propo
sition submitted by the legislature in 1852 to the

people of the Commonwealth of Massachusetts

was a void act an act having no atithority what

ever that it was a thing which they had 110

right to do
; that that body had 110 more right to

make a proposition to the people than a school in

the town of Berlin has the same right. His

proposition is, that the legislature makes a propo

sition to the people ; the people vote for it ; and

the people, having voted for it, infuse into this

particular nothing, and void creature, not only

vitality, but indestructibility. It begins with

nothing ; the legislature are mere usurpers, just

as much so as countv commissioners would be to
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pursue the same course. They have 110 right to

propose it to the people. The people of course

are bound to disregard it, and will disregard it,

because it is a mere usurpation of power ; but

there are some people who vote for it, and there

are some people who vote against it, and there

upon it becomes an indestructible thing. Nobody
can touch it. That is his proposition. These,

Sir, are the three grounds upon which the propo
sition is attempted to be maintained.

Now, Sir, there are two or three general con

siderations, to which I desire to call the attention

of the Convention before I propose to analyze
either of these propositions ;

and the first general

proposition which I wish to submit to the dele

gate representing Wilbraham, (Mr. Ilallett,) is

this Who are the people ? That is what I want
to know. Will the gentleman be kind enough to

tell me who are the people ? How many people
are there in Massachusetts ? We have been dis

cussing about the people for the last three or four

days, and now I want to know who they are,

what they are, and how many they are ? Are
there a million ? If there are a million of people
in Massachusetts, have the people of Massachu
setts had an opportunity to express their views

upon this subject ? Who are the people ?

Mr. HALLETT. Does the gentleman desire

an answer ?

Mr. LORD. I do indeed, Sir; I desire to

know who the people are.

Mr. HALLETT. If the gentleman will look

into the history of constitutional law, and popu
lar rights, he will find that settled from the time of

Burgh s Political Disquisitions down to the pres
ent day. The people are those who have the pow
er to make laws. The people are the majority
in every political community ; and the commu
nity consists of those who have the right to

make laws. Every male person in the commu
nity, twenty-one years of age, who is a voter ac

cording to the rules prescribed by the proper

authority under the Constitution of our Common
wealth, is one of the people. This is an answer
to the gentleman s question, where he stands.

Mr. LORD. He is one of the
people.&quot; That

I agree to. But, Sir, it comes down to the divine

right of kings. They who have the power are

the people. That is the answer. A little while

ago, it required that a man should be the owner
of freehold estate in order to be one of &quot; the

people!&quot; There are then no &quot;popular rights,&quot;

no
&quot;rights of the

people,&quot; except the rights of

legal voters ! No, Sir, I have higher notions of

the people than that. I believe that every indi

vidual who is protected by the government, is one
of the people. I believe that every individual

who is subject to the law is one of the people.
Whether or not, it is wise and prudent to adopt a

form of government, giving to every one of the

people a voice in every particular measure is a

consideration which we have already had pre
sented to us. Are not those the people who come
here and ask in their own behalf to have the word
&quot;

male&quot; stricken from the Constitution ? Do the

friends of popular rights want to strike out, at

once, one half of the human race as not having

popular rights ? But, Sir, the gentleman has

come to the precise position that I had supposed
he would

;
that &quot; the people,&quot; as he understands

it, means a majority of the legal voters express

ing their opinions for the time being. I suppose
that the gentleman from Brookfield agrees to that

definition of &quot; the people.&quot;

Mr. GREENE, (in his seat. ) No, Sir, I do not .

Mr. LORD. That, Sir, is the beauty of this

whole system. There are no two gentlemen who
think alike upon any one question, except that

they all love the &quot;dear
people&quot; beyond all

measure
; but what this object of their affection

is, no one of them can tell. They all love the
&quot; dear people,&quot; but the object of that affection

has as many forms as the chameleon has colors.

I am therefore to meet the delegate for Wilbra

ham upon his own ground, and take the people
to be those who have a right to vote, and of

course it is they alone who have any right in the

government. Of course, my friend from Wilbra

ham, would not extend the right of suffrage ; be

cause, if he goes beyond what the right of suf

frage now is, he would give power to those who
are not &quot; the people.&quot; The people in whom the

political power resides are to be the voters ;
and

if he takes away from the Constitution the neces

sary qualification of tax-paying, then he lets

somebody in who is not one of the people ; and

if they should happen to make up the majority,

then we should be governed by outsiders and not

by the people.

I believe, Sir, I meet his argument fairly.

There is a fallacy all along through it. People
set up for themselves an ideal abstraction which

they do not understand, and call it &quot; the people;&quot;

and when they are discoursing about the rights of

sovereignty, they call it the rights of the people.

They are really, Sir, discussing the rights of

sovereignty, wherever that sovereignty happens
to reside. Now, Sir, I agree in that right, and I

am in favor of having it apportioned among those,

who, from age and condition in life, according to

the general judgment of mankind, are suited to

exercise it. I would not make all legal voters.

I would not give this power to infants, to children,

nor to women, because in the general judgment
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of mankind they are not suited to participate in

the administration of public affairs. But they are

a part of the people of Massachusetts.

Now, Sir, having found out who the people are,

as well as the gentleman from Wilbraham can tell

us, I will proceed to examine these three proposi

tions, and see if either of them is tenable. I do

not think that it is worth the while to detain

this Convention in speaking upon the question,

whether or not we are a mere revolutionary,

sovereign body, as claimed by the gentleman from

Lowell, (Mr. Butler.) I admire one trait in the

character of that gentleman ; and that is, that

whenever he has an object to accomplish, he puts
himself in a position to accomplish it. When he

had scanned all the other grounds, he was driven

by force to this position ; that if we are bound by
any law, or by any constitution, if there is any

thing except our own wills to control us, then we
cannot properly pass this order

; and he marches

square up to his ground, and says having sur

veyed the whole ground, and having found no

other position upon which I can stand and meet

the opponents that I wish to meet, I will take the

position that this is a revolution, that this is a

sovereignty, that this is &quot; the people ;&quot;
here we

are en masse ; and whatever the entire people of

Massachusetts if they were assembled here all in

one mass meeting of the Commonwealth could

do, we can do. We can build up, or we can pull

down. We may, if we will, abolish all the insti

tutions of government. It is well enough, per

haps, (is his course of reasoning) to keep the

ordinary machine of the government in motion
;

it is well enough to let it run along ; but if we
will, we can abolish the whole at once. We can

strike, not only the legislature, but the judiciary
and the executive from their places by a single

blow. That is the position, which, Sir, if this is

not a peaceful and legal asse nbly, is the only

position upon which the gentleman can stand.

That question has been ably argued, and I do not

propose to discuss it, inasmuch as it does not

touch the question upon which I rose to speak,

concerning the power of the legislature ?

I ought to say, however, that if the gentleman
from Lowell, (Mr. Butler,) was as unfortunate in

reading his other precedents as he was in reading
the one to which my attention has been called, the

one which he cited from the debates of the Con
vention of 1820, he either very much misconceived

them, or I have myself done so. The Convention

will remember that the gentleman from Lowell

said the issuing of precepts by a Convention was
no new thing, was the exercise of no new power.
He stated that in 1820 Mr. Bangs, of Worcester,
in the presence of distinguished men, who en

dorsed what he said by not controverting it, took

the ground that the Convention had the right to

issue precepts to towns to fill vacancies. Now
either that gentleman or myself reads that report

very incorrectly, and therefore I desire the atten

tion of the Convention a moment while I refer to

it. My view of the position of the gentleman
from Worcester, (Mr. Bungs,) is, that instead of

expressing the opinion that that Convention had

the power to issue precepts, he meant to say, that

certain doctrines then advanced, if carried out,

would result in such an absurdity, to wit : the

issuing of precepts by that Convention. He stated

that as an abstract case which nobody would con

tend for. Now let us sec if that is a precedent for

the issuing of precepts by this Convention. I

read from page 50 of the printed Proceedings and

Debates of the Convention of 1820 :

&quot;Mr. Bangs, of Worcester, stated that he
was one of the committee who dissented from the

opinion which they had expressed in their Report,
as far as it respected the Plymouth members. He
thought they were not duly elected, and not en
titled to their seats. The words of the act which

provided for the Convention, and directed the

choice of delegates, were, that the inhabitants

should assemble in town meeting on the third

Monday in October, and should elect one or more

delegates. There could be no doubt that the in

tention of the legislature was, that the election

should be holden on the third Monday of October,
and on no other day. If they had not intended

to confine the election to a single day, they would
have so expressed it. They would have said that

they should be elected within a prescribed number
of days, as was provided by the Constitution for

the choice of representatives in the general court.

The legislature meant to make a distinction be
tween this case and that of representatives, other

wise it would have used similar language. They
have said the meetings shall be held 011 the third

Monday, [in October] and have said nothing about

adjourning. It was true the word then was not

used in the act, but he contended the meaning
was the same as if it had been. He asked what
would be the meaning ofthe contrary construction ?

If town meetings had the power of adjournment,
they might have adjourned to any time previous
to the meeting of the Convention to this very

day. Delegates may yet be chosen, and the Con
vention has now the power to issue precepts to

elect delegates, where vacancies exist, or to supply
those which shall exist.&quot;

Is he not giving them what would be the effect

of the contrary construction to that which he held

to be the correct one ? Most certainly he is. He
then goes 011 to say :

&quot; He knew it might be said that this was an as

sumption of power by the legislature. But it was

necessary that the power should be exercised, and
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it was proper that the legislature should assume

it, and that they should establish rules.&quot;

Now I should like to know what precedent that

is for the gentleman from Lowell. It was the

absurdity that would result from the adoption of

such doctrines that Mr. Bangs referred to. lie

said it was proper that the legislature should as

sume power and establish rules. Well, has the

legislature now done anything but establish rules ?

If the gentleman from Lowell was sincere, and he

undoxibtedly was, in saying that the remarks of

Mjr. Bangs had the sanction of the venerable and

learned men in that Convention, what does it

prove ? That it was considered a mere absurdity
to say that a Convention could issue precepts ; it

was for the legislature to establish rules, and they
had very properly done so.

I wish now to offer a remark or two only, in

reply to the gentleman from Northampton, (Mr.

Hunting-ton.) He says if I am correctly in

formed, though I had not the pleasure of hearing
the gentleman that there is no law at all upon
this subject anywhere, that there is no law \uider

which the town of Berlin can hold a meeting for

the election of delegates at this time. Now, I do

not agree with him in that doctrine.

Mr. HUNTINGTON. I think the gentleman
from Salem, (Mr. Lord,) could not have so mis

understood me, if he had heard the whole of my
remarks. I said that there was no law prescribing
the mode in which such an election should be

carried on, whether by secret ballot or viva voce.

That I believe was as far as my proposition ex

tended.

Mr. LOUD. I took care to preface my state

ment with the remark, that I did not myself hear

the gentleman s remarks. I understand now,
that he maintains this proposition, that there is

no law regulating the manner of voting at the

meeting proposed to be called in the town of

Berlin for the election of delegate. From that

proposition I dissent.

Mr. HUNTINGTON. No regulation except

parliamentary law.

Mr. LORD. &quot;

Except parliamentary usage.&quot;

That is another qxialification that I am happy to

hear. The proposition of the gentleman, now,
stands thus : there is no law by which the town
of Berlin can determine in what manner to vote

except parliamentary usage. Now, is there any

thing in parliamentary usage that prescribes voting
with an envelope ? I do not understand the gen
tleman from Northampton to claim that there is.

Then all that this parliamentary usage would

apply to, is the manner of conducting the town

meeting. Now, I do not think it is worth while

for this Convention, composed of four hundred

wise and able men, competent to revise the Con
stitution of Massachusetts, in their first constitu

tional act to request the town of Berlin to alter

the parliamentary practice of their town meetings.
I believe the best course for every body to pursue,
is to keep exactly within the limits of duty. I

have no doubt throwing aside the question of

good taste and propriety that this Convention

would have the right to say, if they chose we

respectfully request the town of Berlin to return

to certain ancient customs, such as requesting
all grave and elderly men to take seats by the side

of the moderator, so as to give an aspect of

solemnity to the occasion, as was done in olden

times, when gray hairs were considered much
more venerable than they now are, and when
town meetings were conducted with more solem

nity than they now are. We might also, with

just as much propriety, request them to change
the parliamentary usage which prevails in some

towns of receiving the votes in a hat, and receive

them in a ballot box. That, however, is a ques
tion of taste. I do not think it worth while to

pursue any such course. Should it be thought

best, we might advise the authorities of the town
of Berlin that when a question is raised, a motion

should be made and seconded before the question
should be considered as well taken. And there

are a great many other particulars equally as

important.

Then the question placed before us by the gen
tleman from Northampton, is, shall we notify the

town of Berlin to change its parliamentary cus

toms and practices ? That gentleman does not

claim that the parliamentary usage of the town of

Berlin requires the secret ballot, but he thinks

this Convention had better descend from its high

position, and ask the town of Berlin to change its

parliamentary usage in that respect. Now I do

not think we are quite ready to proceed upon that

ground. This notice to the town of Berlin, as I

understand it, is a mere request, which the gen
tleman does not contend the town of Berlin are

bound to follow. If they were bound to follow

it, then it would become an order which we had
the right to make

;
and the gentleman from North

ampton does not contend that we have any right

to order the town of Berlin to change its parlia

mentary mode of conducting elections. Then, if

we have not the power or right to order this

change, I respectfully submit that it would be

unbecoming in us to make this request, as the

town of Berlin could, act its own pleasure, follow

our recommendation or not, as they chose ;
and

should a delegate be elected contrary to our re

commendation, we should be bound to receive

him here, if the election be according to law and
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parliamentary usage. I do not think it worth

while to examine that argument farther, because,

if the order of the gentleman from Lowell can

stand upon any ground, it must be that upon
which he himself pvit it, that we choose to array
ourselves in opposition and antagonism to the

government, that we are independent of, above,

and controlling the present government of this

Commonwealth ; and being that, we will direct

this of our sovereign pleasure.
I come now to the other proposition, which is

the one I rose particularly to address myself to,

that the legislature of the present year had no

right to amend the Act calling this Convention.

We have found out who the people are, and I

think it is just and fair to put this case upon the

precise ground that the gentleman representing

Wilbraham, (Mr. Ilallett,) has put it. If it can

not stand there, it cannot stand at all upon the

idea that the law of 18o2 was the people s order.

If it cannot stand there, then it is not the people s

order. The first proposition of the gentleman for

&quot;Wilbruham. is, that the legislature of 18.32 did a

void act. If there was any doubt about his views

upon that subject, the other day, that doubt has

been entirely removed to-day; for he has assevera

ted in language stronger than any I can command,
that the Act of the legislature of 18o2 was a

mere nullity, a dead thing, until the people
breathed into it the breath of life. The gentle

man took that ground, and did so with the same
manliness that he takes every ground that he oc

cupies. His proposition is, that the Act of 18o2

was a void Act, binding upon nobody because it

was void
;
an Act which no man was bound to

regard ;
an Act that I, as one of the people, had

a right to spurn ;
an Act which every legal voter

of this Commonwealth had a right to trample un
der foot, because it was a void Act. Then shall it be

said, that because a small portion of the people
chose to vote for that void Act, that small portion
infused into that nullity, that inanimate thing,

life, unchangeubility, and indestructibility ? Sup
pose that nearly the entire body of the people of

this Commonwealth had thought, like the del

egate for Wilbraham, that that Act was a

mere nullity which the legislature had no right to

pass, and had spurned the ballot boxes that had
been put before them to receive their votes, and
out of the whole body of the voters in this Com
monwealth, but twenty had voted

&quot;yes,&quot;
and

not one had voted &quot;

no,&quot; would those twenty
voters have infused life and indestructibility into

that Act? The gentleman cannot pretend that

a majority of the legal voters of this Common
wealth voted in favor of that Act. He cannot

pretend even that a majority of those who voted

upon that day did so. The historical fact proves
the contrary; proves that there were 138,000

votes cast for governor on the same day and in

the same ballot boxes in which the votes upon the

calling of this Convention were cast, and only

66,000 not even a majority of the votes of those

who voted 011 that day were in favor of the Act

calling this Convention
;

while the other half

spurned it as a mere nullity.

Does the gentleman representing Wilbraham
claim that the rights of the people aye,

&quot; the

dear people,&quot; may be affected by an Act which

they have a right to despise and reject as a mere

nullity His proposition is, that that Act was
void when it was passed, and therefore no meet

ing could lawfully be held under it, no votes could

lawfully be received under it
;
the selectmen of

no town could be indicted for refusing to receive

votes xipon it ; and who knows that 20,000 votes

were not refused ? The selectmen had a right to

refuse to receive them
; being a void Act, nobody

was bound by it. And yet, all at once, this dead

and worthless carcass became, by some sort

of transfiguration, an angel of light, life, and

power.
Now I deny both the premises and the conclu

sion. I deny that it was a void Act. I deny that

if it were a void Act, the votes of any portion of

the people could give it any vitality. It was not

a void Act. It was an Act passed by the regular

forms of legislation, to be operative only xipoii the

happening of a certain contingency, a common
form of enactment, the contingency in some cases

depending upon the popular vote, in others upon
other circumstances. Now, without going into

the question whether or not it is right and proper
for the legislature to submit any act to the people,

I will concede for the purpose of argument, that

it is a proper exercise of legislative authority re

specting a matter affecting the constitutional law

of this Commonwealth, to take measures to ascer

tain whether or not there is a proper proportion
of the people of the Commonwealth who desire

that a Convention shall be called to revise and

amend the Constitution. I submit, however, that

it would have been competent for the legislature,

instead of saying that that law should go into

operation if a majority of the people shall vote for

it, to have said, that if 100,000 votes shall be cast

in favor of that proposition, upon the day when
the proposition shall be properly presented to

them at the ballot boxes, then a Convention shall

be called. The gentleman for Wilbraham, I

think, will not controvert that position. I think,

also, that it would have been competent for

the legislature, if they had chosen to exercise their

j powers thus, to have said, that in so important a
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matter as the amendment of the fundamental law

of this Commonwealth, more than a bare majority

ought to be required in favor of disturbing the

existing order of things, and therefore, unless two-

thirds of the people voting upon that question

shall vote in its favor, the Convention shall not

be called. It would also have been competent for

the legislature to have reasoned thus whether

it would have been good reasoning or not, it is not

for me to determine the fundamental law of this

Commonwealth ought to be, as nearly as possible,

a mere series of axioms, fundamental principles,

matters of common right, which everv body

agrees to
;

and all matters of expediency, tem

porising, questions of detail, are matters that the

administrative government should regulate; but

the fundamental law, which is unalterable except

by the people in their primary capacity, should be

merely a series of axioms and general principles.

If, therefore, there are even 10,000 people in the

Commonwealth who say that there are portions of

the Constitution which should be stricken out, or

that there are portions of it which need revision,

then that shall be the contingency, upon the hap

pening of which, this law shall become operative,

and delegates shall be chosen, and shall meet in

Convention to consider the expediency of so

amending and revising the Constitution.

Now I am not quite willing to admit the cor

rectness of the argument used upon both sides in

this discussion, that this is an Act adopted by the

people, an Act to which the people have respond

ed, and thus been made the people s Act. I

consider it an Act, the going into operation of

which, was dependent upon the happening of a

certain contingency, just like acts that we pass

every session of the legislature, to go into effect or

not, upon the happening of a certain contingency.
It is just such an act as the one in which we said,

that while the bankrupt law of the United States

should be in force, the entire insolvent law of

Massachusetts, with one single exception, should

be suspended; but the instant that the act of

congress should be repealed, that instant the in

solvent law of Massachusetts should be revived.

Now when it was so revived, did any body pre
tend to say that congress had passed our insolvent

law for us, that we had an insolvent law that had
had no vitality until congress had given vitality

to it, and therefore, if we wanted to repeal it, we
must first go to congress and ask and obtain their

consent to its repeal, because it did not go into

operation without their action ? And vet it seems

to me that gentlemen are led irresistibly to such

a conclusion, if they adopt the views I have re

ferred to. But, if I am correct in the positions I

have laid down, then this law is but a legislative

enactment to become operative whenever a certain

contingency shall arise. It is not, therefore, a law

of the people in their primary capacity, as con

tended for here, though I think it is really a law

of the people, because I am one of those who
believe that the people make all laws. I have no

sort of sympathy with the cry that the people are

antagonistic to the government. The people are

the government, and the laws of the government
are the laws of the people.

Mr. HALLETT. Will the gentleman from

Salem tell us his definition of the term the peo

ple ?

Mr. LORD. I will answer that enquiry, and

I will take care that the gentleman shall not have

as good a chance to reply to me, as I had to reply
to him. When I am speaking of the people in

the connection in which I am now speaking of

them, I mean those people who have a right to

act in the affairs of government ;
but when I soar

more highly and get up into abstractions, such as

the &quot;dear people,&quot; &c., I go a good deal beyond
the mere voters I include all the nursing babies

and their mothers. [Laughter.]
Mr. HALLETT. I understand this to be the

meaning. In a state of society where there is no

constitutional government instituted by the peo

ple, the people include every living soul
;
but

under a constitutional form of government the

people are those who have the power of voting

and making laws. Is that the definition ?

Mr. LOUD. As to that matter, I do not

know that I precisely understand the exceedingly

philosophical and metaphysical abstraction which

the gentleman has in view
;
and not being dis

posed to go into such matters at this time, I am
afraid I cannot give his query a proper reply.

As I was saying, I have no sympathy with those

who set up the people as being antagonistic to the

government. I hold that the goverement of this

Commonwealth is a government of the people it

is the people speaking through their own consti

tuted organs, and they have made such organs as

they chose for their own use. What follows from

that? The existing government is the people s

government ;
it is a government not made by the

masters of the people, or by the servants of the

people, but by the people themselves, who are

represented by delegates chosen from among
themselves, just as they are represented in this

Convention. That is the way in which the peo

ple of Massachusetts make their laws ;
for they

learned how to make laws a good many years

ago, and they have not forgotten it yet. They
know that if they want a particular law made, the

legislature must make it for them; and they

know, if they want a particular kind of law made,
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what sort of men to send to make it. Last Novem
ber, when the people determined that they wanted

a law which should restore to them the rights

which their fathers had exercised for centuries,

they took care to send men who would enact

such a law.

Now, Mr. President, it has been my fortune to

be a member of the House of Representatives for

several years, and I have always thought that I

was really one of the people. I have had a con

stituency who sent me here by some six or seven

hundred majority, who thought very much as I

did about that matter ; and I thought they were

all people too. But somebody comes in, who

just barely gets in by close counting, and he im

mediately professes to be a lover of the dear peo

ple ;
he says,

&quot; I represent the people, and you
are here representing

&quot;

nobody knows what.

They arc using the same unmeaning clap-trap

phrase, without any very definite ideas of what

they are talking about ; but all they want is to

get the admiration of the people. Now I thought
that I was one of the people, and I thought that the

member from Wilbraham was also one of the

people ; and if the Constitution of Massachusetts

gives him any rights which it does not give to

me, or vice versa, then I say that the Constitution

does not properly secure the rights of the people.

But, Sir, I have yet to hear the first gentleman
in this Convention, or the first gentleman among
those who advocated the Convention, say that he

has had any of his rights abridged or taken away.

They are the rights of somebody else which have
been infringed upon. In 1852 the people of this

Commonwealth thought that it would be an ad

vantage tothem to have restored to them the ancient

rights of their fathers. They had previously sent

representatives here who had passed a law which

they thought abridged the freedom of that suff

rage which both they and their fathers had been

accustomed to enjoy. They tried to send a set of

representatives who would restore that, but they
failed. They tried again, Sir, and they succeeded.

Now let me put to this Convention t\vo or three

propositions. Suppose that every voter in this

Commonwealth last November had desired that

this Convention should be held
; how should he

manifest that desire? By voting &quot;yes&quot;
to the

question which was propounded to him. But

suppose that every voter in the Commonwealth
had also desired to be permitted to exercise his

option whether he would vote the open or the secret

ballot
; how would that be carried into effect ?

There is another mode of accomplishing that ob

ject ; that is a matter for legislative action, arid if

they desired that they should be permitted to vote

according to their wishes, they would select gen

tlemen to represent them in the legislature who
would give them that right. How else could it

be done ? There is no other mode known to the

Constitution and laws, in which they could have

expressed their opinion upon the subject ;
and

they therefore expressed it thus.

There is a little provision in the Constitution,
Mr. President, which I love to think of. I do

not know but that in these days of wisdom it

may be stricken out
; but while it is there I shall

prize it. There is a provision in the Constitution

that the inhabitants of the various towns may
assemble and instruct their representatives.
There was a proposition before the legislature to

amend this law a proposition to give the people
a right which they had been accustomed to en

joy. Was there a single municipality in this

Commonwealth that undertook to instruct its

representatives? They had a right to instruct

them there is the constitutional provision, and
their injunction must be obeyed ; but did any such

instructions come up here ? This matter was un
der discussion day after day, and week after

week there was time enough if they had desired

to send instructions, and it was a matter which it

may well be supposed was calculated to attract

public attention
; but did any constituency see

fit to instruct its representative to vote either for

or against that law ? Not one. What is the fair

and logical deduction ? It is that every single

municipality in this Commonwealth consented to

that act on the part of the legislature. They
consented to it because they had a right to inter

pose and prevent it if they desired to do so, and

they did not interpose. But that is not the

strongest view of the case.

The Act provided that it should be optional
with the voter, whether he would use the secret

ballot or the open ballot
;
and how did the people

exercise that option ? Every voter in the Com
monwealth, who put a vote into the ballot box,
had a right to deposit it in a sealed envelope ; but

what was the result ? The result was that a very
large majority of all the voters in the Common
wealth, voted without the secret ballot

;
and does

not that show that they liked the law and ratified

it ? I have taken pains to make some examina

tion in various quarters, to ascertain the facts with

regard to this matter, and I find, that among the

farming interest, there were but a very few who
were willing to encumber themselves with this

machinery. As I inquired in various towns, one

after another, I found that here there would be

perhaps one, in another town two, and in another

none, and so on. In. some parts of the State,

there was a different result, because in some places

it was deemed important, for political effect, that
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there should he a great show of popular feeling

upon the subject ;
but notwithstanding these oc

casional exceptions, a very great majority of all

the voters voted with open ballots. I do not know
what more effectual mode could have been adopted

by the people in which to manifest their sanction

and ratification of the Act of the legislature. If

the people of Massachusetts had not approved of

the law, they would not have acted on it
;
be

cause there was nothing compulsory about it. If

the law had been of a compulsory character, say

ing,
&quot;

you shall vote in a particular manner,&quot; I

admit there would have been no force in this

argument, for the reason that men would vote in

the wav prescribed, under protest. They would

deposit their ballots, saying,
&quot; I am afraid that I

shall lose my rights, if I do not vote in the mode
in which I am required by this law, and although I

protest against it although I say it should not be

so, yet rather than lose my right to vote, I will

vote as the law prescribes.&quot; Was this the feel

ing ? No such thing, Sir. The law gratified all

parties. If there was among the people, here and

there, one so dependent, that he did not dare to

let it be known how he voted, or one so recreant,

that he was ashamed to show how he voted, then,

Sir, he had the right, if he chose, to exercise it,

to vote in this secret mode. And we all know,
Mr. President, that means of the most extraor

dinary character were used to induce the people
to vote in that way. Some of the leading jour
nals exhorted and almost commanded all who be

longed to their party, or who acknowledged their

faith, to vote in this particular mode. Appeals
were made, not only to their prejudices, but to

their fears. They were told that the Convention

would reject all those who were not elected in

that way, and very many men in this Common
wealth voted according to the secret ballot system

simply because of these threats, and because they
feared, that if they did not do so their votes would
not be counted. But, Sir, notwithstanding all

that, a vast majority of the people of the Com
monwealth, gave their sanction and their ratifica

tion to the Act by voting in the open mode.

Xow, Mr. President, when gentlemen tell me
that all they want to get at, is the will of the peo

ple, I want to see them follow out that doctrine

where it leads, and not abandon it when it does

not lead just where they would like to go. I

must say, that I never in my life, saw one of

these lovers of the &quot; dear people,&quot; who was will

ing to follow the people. Oh no ! They all want
to lead them, and if the people do not follow their

lead, they refuse to acknowledge them as the peo

ple. I have found this so in the House of Itcp-
rescntatives

;
if there was a small political party

here, that small portion were always
&quot; the people&quot;

there were no people at all except those whom
they represented. That is the popular cry they
are always talking about legislating for &quot; the peo

ple.&quot;
I say this, Mr. President, with all due

respect, for I am speaking ofa different body, and

perhaps, my remarks are not applicable here
; but

I will simply ask gentlemen to reflect and see

whether I am not right in this matter see if the

cry about &quot; the people&quot; is not always the strong

est, when those who make it are in the smallest

minority. I will freely admit, that when we refer

to individual right, the smaller the minority, the

more danger there is that this right may be viola

ted
; but when we are talking of popular rights,

as exercised by majorities, it is a very different

thing. The difficulty arises from confounding
these two kinds of right. The popular majority
has the right to control and govern ; but indi

vidual right includes the the exercise of that free

dom which is guaranteed in the declaration of

rights, to which the eloquent gentleman has al

luded. I agree with him in hoping that those

rights may be preserved, and I should like to have

some more added to them. These are rights which

I respect, and I care not how strenuously gentle

men may advocate them.

It is now almost six o clock, Sir, and as I have

already occupied the time of the Convention, at

least an hour more than I intended when I com

menced, I will briefly re-state my position, and

then leave the subject. In the first place, I dis

sent entirely from the doctrine which has been

advanced, that we are mere sovereigns coming
here at our own pleasure, doing what seems

good in our own eyes, and responsible to nobody.
I reject that idea, and I trust that the Convention

will reject it. I also reject the other miscon

ception or delusion, that it is proper for us to leave

the high positions which we hold here, and descend

to be the mere advisers of a municipal corporation
in a matter over which we have no authority ; I

regard that as unbecoming and beneath the dig

nity of this body. Further, I reject the proposi

tion, that the Act calling this Convention was a

mere nullity, until certain action on the part of a

majority of the voters of this Commonwealth,
converted that nullity into an indestructibility. I

maintain that the legislature enacted a law in the

regular course of its agency under the people,

which law was to take effect upon a certain con

tingency, and did so take effect
;
and it is proper,

in justification of myself, and those with whom
I act, that I should add, that the law was still

subject to legislative discretion in preparing the

details for carrying out the wishes and views of

the people, as expressed at the ballot box, and
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that the law was changed in accordance with their

will, to facilitate their purposes instead of thwart

ing them. It is also shown that the change in the

law met with the approbation of the people, by
their acting upon it, a vast majority thus ratifying

and approving it. These are the propositions on

the one hand, which I deny, and on the other

hand, which I mantain ; and I hare said thus

much not from any wish to obtrude myself upon
the Convention, but because it seemed to be

proper that some ontf situated as I am, should say

something in defence of the legislature which has

been attacked as being a traitor to the people.

Feeling that the duty devolved upon me, I have

humbly endeavored to discharge it.

Mr. WILSON, of Xatick, obtained the floor,

but gave way to a motion for adjournment;

whereupon
The Convention adjourned.

WEDNESDAY, May 18, 1853.

The Convention met pursuant to adjournment.

Prayer by the llcv. WARREX BURTON.
The Journal of yesterday was read and ap

proved.

Debates.

Mr. GOURGAS, from the Special Committee

on Debates, reported the following orders :

Ordered, That fifteen hundred copies of the

Reports of the Debates of this Convention be

printed, and bound in a durable manner, for dis

tribution as follows : one copy to each member
of the Convention, and to each town and city in the

Commonwealth, and the remainder to be placed in

the office of the Secretary of the Commonwealth for

such gratuitous distribution as is usually made
of such books published by the State

; and that

an additional fifteen hundred copies of the same
edition be placed in the hands of the Secretary of

the Commonwealth, on sale, at such price as may
be hereafter determined upon by the Convention,
the proceeds of such sales to be paid into the

public treasury.
Ordered, That the Messenger, \mclcr the direc

tion of the President, provide all necessary ac

commodations for the official reporters of the Con
vention.

Mr. GOVRGAS, in submitting this Report,
remarked that the Committee had nearly com

pleted their arrangements with the Reporter, and

State Printers, in relation to the reporting and

publishing of the debates. It was necessary,

however, that the number of copies of the re

ported debates required to be furnished should

be fixed by the Convention. The Commit
tee had therefore directed him to report the

preceding orders, so that oil their adoption the

printers might proceed at once, and without delay
to the execution of the work.

The Report was adopted.

Instructions to Committees.

Mr. SUMXER, of Otis, submitted the follow

ing resolutions :

Resolved, That each of the Committees appoint
ed under the fifteen resolutions adopted by this

Convention be authorized to consider any propo
sition they may deem compatible with the ob

jects or purposes of their appointment, though
not expressly or impliedly embraced in the reso
lutions submitted to them

;
and report thereon.

Resolved, That the Committee on the second

resolution, respecting the Frame of Government
and the General Court, c., be instructed to con
sider the expediency of permanently establishing
the seat of Government at the city of Boston.

The first resolution was adopted, and the second

was referred to the Committee named therein.

Order of Business.

Mr. HOOD, of Lynn, offered the following

order, which was adopted.

Ordered, That be a Committee to con
sider and report, upon the order of business which
it may be expedient, or necessary, for the Con
vention to adopt, in order to bring the session to a
close 011 or before the first day of July next.

Lieutenant- Governor.

Mr. CUSIIMAX, of Beniardston, from the

Committee to whom was referred so much of the

Constitution as relates to the Lieutenant-Gover

nor, presented a report, which was referred to the

Committee of the Whole, and ordered to be

printed.

The Vote on Reconsideration ordered.

Mr. FREXCTI, of Xew Bedford, moved that

the hour of four o clock this afternoon, be as

signed as the time for taking the votes on the

motion to reconsider the vote by which the order

was adopted concerning the form of notice to

the town of Berlin.

Mr. GOURGAS said he hoped the gentleman
would consent to modify his motion in such a way
that the vote might be taken at an earlier hour, or

else at some hour to-morrow ;
and his reason for

making this suggestion, was, that many members

of the Convention residing out of town, were

obliged to leave in time for the four o clock train

of cars, and they would consequently be deprived

of the opportunity of voting.

The question being put, the motion of the gen
tleman from Xcw Bedford prevailed.
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Credentials.

Mr. ALYORD, of Montague, presented the

credentials of Rev. Mr. Chandler, of Greenfield,

which were accepted, and placed upon the files.

Orders.

The following orders were adopted :

On motion by Mr. IDE, of Attleborough,

Ordered^ That the Committee, to whom was
referred so much of the Constitution as relates to

the Frame of Government, and mode of settling

Elections in the Legislature, consider the expe

diency of so amending the Constitution, as to pro
vide therein for elections to fill all vacancies

which may occur in both branches of the legisla

ture by reason of death or resignation of members

thereof, or from any other cause, not otherwise

provided for.

Ordered, That the Committee to whom was re

ferred so much of the Constitution as relates to

the Qualifications of Voters, consider the expe

diency of so amending the Constitution, as to pro
vide that the payment of any poll or registry tax,

exceeding in amount the sum of one dollar, shall

not be required to constitute any part of the

qualifications of voters in this Commonwealth.

On motion by Mr. BIRD, of Walpole,

Ordered, That the Committee to whom was re

ferred so much of the Constitution as relates to

the Frame of Government, Elections by the Legis
lature, &c., be instructed to inquire into the ex

pediency of so amending the Constitution, that all

elections for State and county officers shall be on
the Tuesday next following the first Monday of

November of each year, and to report thereon.

On motion by Mr. WALKER, of North Brook-

field,

Ordered, That the Secretary of this Common
wealth be requested to furnish, for the use of this

Convention, an alphabetical list of all the towns in

the State entitled to only a fractional representa
tion, or less than one each; also, of all towns hav

ing a representation of one each year ; also, of all

having each two, three, four, five, six, ten, and
over ten representatives annually.

On motion by Mr. COLE, of Cheshire,

Ordered, That the Committee to whom was re

ferred so much of the Constitution as relates to the

Frame of Government and the General Court, be

instructed to consider the propriety of so amend

ing the Constitution, that no private or local bill,

making appropriations of the public funds, shall

be passed without the assent of three-fifths of all

the members elected to both branches of the le-

iture.

On motion by Mr. CADY, of Monson,

Ordered, That the Committee to whom was re

ferred so much of the Constitution as is contained
in the Declaration of Rights, be instructed to con
sider the expediency of so amending the eleventh

article, as to make compensation for sacrifice of

time and expense of counsel to the injured party
in case of unjust prosecution.

On motion by Mr. MORSS, of Newburyport,

Ordered, That the Committee on the Frame of

Government consider the expediency of so amend

ing the Constitution, that the Governor and all

State Officers, and the members of the General

Court, be chosen for a term of two years.

Orders of the Day.

Mr. BATES, of Plymouth, moved that the

Convention proceed to the consideration of the

Orders of the Day. The motion was, upon a

division, decided in the affirmative
; ayes, 128 ;

nays, 98.

The first of the unfinished business being the

motion to reconsider the vote by which the

order was adopted concerning the form of notice

to the town of Berlin.

Mr. WILSON, of Natick. The vote which

has been taken this morning in reference to the

termination of this debate, admonishes, Mr.

President, that I must be very brief in the

remarks I am about to make. This debate,

Sir, has already run through several days, and

gentlemen of eminent ability have participated

in it. I had intended to reply to some of the

remarks of gentlemen who have supported the

motion for reconsideration, but I shall cheer

fully acquiese in the vote just taken, and omit

much that I had intended to say. I desire briefly

to state the reasons for the vote I am about to

give against the motion of the gentleman from

Framingham, (Mr. Train,) for the reconsideration

of the vote adopting the form of notice to the

town of Berlin.

In the outset I wish to say, that I disagree alto

gether with the opinion expressed by my friend

from Lowell, (Mr. Butler,) that this is in any sense

whatever a &quot;revolutionary&quot; body. I maintain,

Sir, that this Convention is a legal and constitu

tional body ; that it is constituted according to the

forms of law and according to precedents, ofwhich

we have already had nearly sixty in the several

States of the Union. If gentlemen mean simply, to

say that the change in the public sentiment of the

State which has brought about this Convention is

a revolution of opinion, I agree with them
;
but

if they mean to say that this Convention, called

by the people of the Commonwealth, in accord

ance with the forms of law, and in the exercise of

their sovereignty, is a revolutionary body, I ut

terly deny it. The right of the people of Massa-



12th day.] FORM OF NOTICE TO THE TOWN OF BERLIN. 179

Wednesday, WILSOX. [May 18th.

chusetts &quot; to institute government, and to reform,

alter, or totally change the same, when their pro

tection, safety, prosperity and happiness require

it,&quot;
is not a &quot;

revolutionary
&quot;

right it is a con

stitutional right. The original, inherent sover

eignty of the people is the achieved American doc

trine. The exercise of that sovereignty is not rev

olution or rebellion. The sovereignty of the peo

ple in America is held by no such uncertain ten

ure as the right of revolution. The right of rev

olution exists everywhere, in Austria as well as in

America. The distinction between the mere

right of revolution the right of the people in all

countries depending upon mere physical force

and the right of the people of Massachusetts in the

exercise of their sovereignty, to &quot;

institute, alter

and change&quot; government, is clear to the compre
hension of all men. This Convention is here in

obedience to the voice of the people of Massachu

setts, expressed tlirough the forms of law it is

not the creature of revolution or rebellion.

Now, Sir, I agree entirely with the distin

guished gentleman from Cambridge, (Mr. Parker,)

that the law calling this Convention is a legal

enactment, having all the forms and force of law.

The legality and constitutionality of the Con

vention, the gentleman admits without the least

reservation. I thank him for this unqualified ad

mission. I commend this frank admission of the

learned jurist to the consideration of gentlemen,

who regard the law as an act of &quot; doubtful con

stitutionality.&quot;

The delegate for Wilbraham, (Mr. Hallett,)

maintains that the Act of 1852, submitting to the

people the question for a Convention, was a mere

proposition unauthorized by any provisions of the

Constitution. Now, Sir, what I maintain is this

that the Act of the legislature of 18*52, direc

ting the question to be put to the people whether

they would have a convention or not, was simply
an Act to take the sense of the people. It did not

add anything to the right of the people to alter

or amend their Constitution at pleasure. This

Act simply imposed xipon the authorities of the

cities and towns the duty of submitting the

question to the people, and to receive, sort, count,

declare and return the votes ; it imposed upon the

governor and council the duty to open and count

the votes, and make proclamation of the same.

So far, this Act was a simple legislative enactment,

having the force of law. When the question had

been submitted, the sense of the people taken,

and the result announced, the Act, so far as it was

an Act of the government, had been executed.

The people breathed into the provisions for the

Convention vitality and power the power and

force of law. They had willed that a convention

12

should be held
;
that it should be composed of

delegates to be elected on the 7th of March, in

the districts entitled to elect representatives in

the year of the general valuation, the dele

gates to be elected by the secret ballot, and to

meet at the State House in Boston on the fourth

day of May. We are here to-day, not by the will

of the legislature of 1852, we are here by the voice

of the people, in response to the question submit

ted to the people by the legislature of 1852, and

in accordance with the provisions of the Act, to

which the potential voice of the people alone gave
the force of law. Whether the Act of 1852 has

any warrant in the Constitution or not, it has the

authority of precedent, the precedent of the

Convention of 1780 that framed the Constitution,

and of the Convention of 1820, by which it was

revised. Thirty-one state constitutions have been

formed, thirty-two conventions have been held in

nineteen states for the revision of their organic

laws. These sixty-three conventions, running

through seventy-seven years, have almost uni

formly been held in accordance with the provi

sions of legislative enactments. This mode to

ascertain the sense of the people has become the

practice of the states the practice alike of states

having provisions for thus taking the sense of the

people, and of states having no such provisions.

This mode has become the fixed practice of our

political system it is oxir common law, it is pe

culiarly American ;
Mr. Webster characterised it

as the &quot; American principle.&quot;
The Act of 1852

is sustained by the almost uniform precedents of

the Conventions Avhich framed the Constitution

of the United States and the constitutions of the

several states and of the conventions which have

been called to revise the constitutions of the

states.

The gentleman from Boston, (Mr.Choate,) main

tains the doctrine, that the people simply voted

that they would have a convention, and &quot; then

they reposed,&quot; that they left it to the legislature

to arrange the details. This doctrine is the pro
duct of the teeming fancy of that gentleman.
&quot; The people voted and then they reposed

&quot;

! Not

so, Sir, not so. The people voted that a Conven

tion should be held according to the provisions of

the Act of 18-52, and xipon no other terms. They
examined the provisions of that Act ; they voted

for a convention upon the terms therein express

ed. They never dreamed that the legislature of

1853 would change the provisions of that Act upon
which their consent was given. The gentleman
from Boston may just as well say, that when the

Convention votes yea or nay upon a question, that

it does not express an opinion upon the matters em
braced in the proposition, as to say that the people
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simply voted for a Convention without considering

the terms upon which it should be holdcii.

The gentleman from Cambridge, (Mr. Parker,)

while he admits the legality of the Act of 1852,

claims that the legislature of 1853 had a legal

right to amend or repeal the Act altogether ;
that

it can even now repeal the Act, and dissolve this

Convention which sits here in obedience to the

sovereign will of the people. This is extraordi

nary doctrine to be heard at this day in America.

It comes to this : that the legislature the creature

of the Constitution, which the people created, and

which they can alter, amend, or abolish, at their

own pleasure can control the sovereign will of

the people. This doctrine is a practical denial of

the sovereignty of the people. The people hold

the achieved right of sovereignty, not by their

own orignal inherent right, but by the will of

their creature the legislature. The extraordinary

powers claimed for the legislature, by the gen-

lemaii from Cambridge, allows that body, not

only to amend the law
;
to change the terms of the

Act so as to defeat the popular will ;
to repeal the

Act now, and send us to our homes; but it

allows that body, after we have prepared amend

ments to the Constitution, to forbid the people to

vote upon them
;
and thus this body and its acts

are at the mercy of the legislature. Sir, this

is contrary to the doctrine of the sovereignty of

the people, to the opinions of every American

statesman, and to the decision of every judicial

tribunal, from the foundation of the government
to the present moment. Where, Sir, are the au

thorities for such doctrines ? The gentleman gives

us none whatever. It is his mere opinion, to

which we oppose the uniform declarations of

American statesmen ;
the uniform decisions of

American judicial tribunals ;
and the practice of

the country for seventy-seven years ; the legis

lature of Xcw York alone exccptecl. That legisla

ture amended the Act calling the New York Con

vention of 1846, but it did so against the unan-

imoiis decision of her Supreme Court. The Bos

ton Daily Advertiser of February 2d, the organ

of that conservative class which goes for the Con

stitution with all the &quot;rust upon it,&quot;
to use the

words of the gentleman from Boston, (Mr. Choate,)

referring to this decision of the Supreme Court

of New York, admits that the Act could not be

amended, although it claims for the legislature the

right to repealit. &quot;That no such change,&quot; says

the Advertiser. &quot; could be made in such an Act,

without referring it again to the people for their

assent to the change, must be sufficiently obvious,

because a change in the Act would be a change of

the conditions on which the assent was given.&quot;

Sir, I maintain that the legislature of 1853 had
no right whatever to alter or amend the Act

;
be

cause in so doing, it changed the conditions upon
which the people gave their consent to the Con
stitution ;

and I maintain, also, that it had no

right to repeal the Act, because such repeal would
be a practical denial of the sovereignty of the peo

ple, who &quot;

alone,&quot; in the words of the Constitu

tion of Massachusetts, &quot; have an iiicontestible,

inalienable, and indefeasible right to institute gov
ernment, and to reform, alter, or totally change
the same, when their protection, safety, prosperity,

and happiness require it.&quot;

The sovereignty of the people is not a rhetorical

nourish. It is a living, actual reality.
&quot; Gov

ernment,&quot; says the Declaration of Independence,
&quot; derives its just powers from the consent of the

governed&quot; and &quot;it is the right of the people to

alter or abolish it.&quot; The constitutions of the

states recognize this living principle as the only
lawful tenure of the existence of government.
American statesmen from the Declaration of Na
tional Independence to this hour have held this

doctrine. &quot;The authority,&quot; says the great ex

pounder of constitutions, Mr. Madison, &quot; of con

stitutions over governments, and of the sovereignty
of the people over constitutions, are truths which

are at all times necessary to be kept in mind.&quot;

&quot; The right and power of the
people,&quot; says Wash

ington,
&quot; is the basis of our

system.&quot; Hamilton

says, that &quot; the consent of the people&quot; is the &quot;

pure
and original fountain of all legitimate authority.&quot;

&quot;The
people,&quot; says Marshall,

&quot; holdall authority
in their hands

; they may resume and modify the

powers of the government.&quot; Story recognizes

the &quot;

original inherent sovereignty of the
people.&quot;

If the people possess this &quot;

original inherent sov

ereignty,&quot; this &quot;unlimited,&quot; to use the words of

Judge Tucker, &quot;unlimitable authority and ca

pacity&quot; to alter, amend, or change their organic

law, where does the legislature derive the power
to alter or repeal the act of the people in their

sovereign capacity, calling this Convention ? The

gentleman from Cambridge, (Mr. Parker,) assumes

that the legislature is authorized to speak for the

people that it can repeal the act under which we
are here send us home, defeat the expressed will

of the people, and do all this legally in the name
of the people. He admits that it would be an

outrage, which would justify even him 111 taking
a part in a &quot;revolutionary movement.&quot; This

position of his drives him and us into a revolu

tionary movement against the people, speaking

through their legal authorities, the legislatiu-e.

Sir, this position is not, cannot, be a correct one.

This woxild be a revolution of the people against
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the people themselves. Thank God ! the people

of this Commonwealth need not become rebels

to vindicate their sovereignty.

Now, Sir, what do we propose to do ? We say

this, that the Act, calling this Convention, in the

words of the distinguished gentleman from Bos

ton, (Mr. Sprague,) whose resignation we all

regret, is &quot; our Charter, our Constitution,&quot; that

the legislature of 1853 had no right whatever to

alter or amend this &quot; our Constitution.&quot; We do

not propose, as some gentleman have suggested,

to express the opinion that the delegates elected

by the open ballot are illegally elected, and that

their seats should be declared vacant. Those

members are here by the voice of their people.

The authorities of the cities and towns had the

legal opinion of the attorney-general to guide
them in their official duties the people voted

honestly in the mode provided by the Act of the

1st of March the delegates are here, and I con

sider them in every sense the representatives of

the people. I for one, Sir, meet them as equals
on this floor. &quot;

Forms,&quot; in the words of Mr.

Madison, &quot;

ought to give way to substance.&quot;

&amp;lt;( A rigid adherence in such cases to forms, would

render nominal and nugatory the transcendent

and precious rights of the people,&quot; and I chose in

this Convention of the people, to follow &quot; sub

stance,&quot; and not &quot;forms,&quot; knowing that the final

vote of the people upon the Constitution will

&quot;blot out,&quot; in the words of the same statesman,
&quot; all antecedent errors and irregularities.&quot; We
simply propose to notify the town of Berlin that

she has a vacancy, occasioned by the resignation of

her delegate, and request her to fill that vacancy
in accordance with the provisions of the Act of

the people calling the Convention. We simply
j express the opinion, that the Act calling the Con-

veutioii having been adopted by the people, the

the legislature of 1853 had no right to change it.

We do not dictate to them, we do not say to them
what we shall do when their delegate comes here.

This is all. I shall vote against the reconsidera

tion, but I express no opinion in regard to my
action when the delegate from Berlin takes his

scat.

The gentleman from Salem, (Mr. Lord,) who
addressed the Convention yesterday, undertook

the task of defending the action of the legislature,

of which he was a leading member. All of us

acknowledge the tact and ability of that gentle

man, but his defence of himself a] id his associates

of the legislature was signally unfortunate. He
did not venture to justify the outrage upon the

sovereignty of the people. He asserted the right
of the legislature to amend the Convention Act,

but he gave us 110 authorities to fortify that right,

nothing whatever to support his bold declaration

of power. What was the position he assumed ?

It was this, the majority in the legislature of

18&amp;lt;33 represent the people, and, therefore, they
have a right to speak for the people ! Coining
into power in opposition to the secret ballot law,

they had a right to repeal so much of the Act of

1852 as required the people to vote with the

secret ballot in the election of delegates. Sir, the

gentleman from Salem claims that the majority of

the legislature came into power upon that issue.

I do not wish to speak of parties here, but I can

not allow the gentleman, on the floor of this

Convention, thus to misstate the position ofparties.
The majority of the legislature of 1853 came into

power upon no such issue. It came into power
by one of those accidents which will sometimes

happen in political affairs. That gentleman and
his political associates came into power because

of divisions among their opponents upon national

questions, and upon an absorbing local question,

by which means nearly one hundred and fifty

vacancies in the House were made, although they
had thirteen thousand popular majority before the

people. The majority in the House represent

only 27,000 out of 138,000 voters. Coming into

power under such peculiar circumstances, wise

men would have accepted as a fixed fact, the

Convention have held its provisions as the will

of the people, which corild be neither altered

or repealed. Having voted against the Conven
tion Act in the session, of 1851 having de

nounced it in their State Convention, in Septem
ber of that year, as an &quot; uncalled for and
ha/ardous project,&quot; by winch &quot; the independence
of the courts is to be broken down the stability

of property shaken, and everything which dis

tinguishes Massachusetts laid in the dust,&quot; &quot;a

project called at the cost of a quarter of a million

of dollars
;&quot; having, in the session of 1852, voted

against it as &quot; a measure inconsistent both with

the letter and the intent of the Constitution,&quot; and
in their State Convention of September of that

year, denounced it as &quot; the war upon the Con
stitution to prostrate the bulwarks which our

fathers reared,&quot; these gentlemen came together in

January last, determined, if possible, to destroy
the hopes of the people. The governor, in his

message, used that unfortunate phrase, that the

Convention was &quot; of doubtful constitutionality.&quot;

Yes, Sir, I say that was an unfortunate phrase,

which will not soon lie forgotten. Ardent poli

ticians, learning nothing from their past misfor

tunes, came together breathing destruction upon
the &quot; uncalled for and hazardous

project.&quot; A
Senator from my own county of Middlesex, him

self the creature of a political accident, introduced
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a repeal project into the Senate. Party caucuses

were held, the project of repeal abandoned, as too

desperate an enterprise, and a bill introduced into

the Senate, repealing so much of the Act as re

quired the delegates to be chosen by the secret

ballot law hurried in hot ha*te through the Sen

ate taken out of its place in the House pressed

to a vote by violating all the rules of the House

for the protection of the rights of the minority,

and made a law on the 1st of March, six days be

fore the people were to vote, and after the war

rants for the meetings were out in all the cities

and- towns in the State. A bill was also intro

duced and hurried through the Senate, changing
the qualifications of delegates in regard to resi

dence, and providing for the election of delegates

by the plurality system. This bill, introducing

this sweeping change, was only abandoned in

the House for the want of time to force it through.

Sir, the gentleman from Salem, (Mr. Lord,)
tells us that the people approved of the Act of the

legislature, by voting the open ballot in ninety
cases out of a hundred. This is not so, Sir, and

I am not a little surprised at this assumption. I

venture to say that three-fourths of all the votes

given on the 7th of March, were given in en

velopes ;
that in three hundred of the three hun

dred and twenty towns, a majority of the votes

were in sealed envelopes. I appeal to the mem
bers of the Convention to say if this is not so.

When, Mr. President, the minority of the House
had been defeated, overruled, their rights trampled

upon by the unparalleled decisions of the Chair,

they united in an address to the people an ad

dress written with great ability, and scattered by
tens of thousands over the Commonwealth. In

this address they say that &quot;the minority of the

legislature will continue to demand, and to the

extent of their ability, maintain, their rights,

under the rules and the parliamentary law, to ex

amine, to deliberate, and to discuss. If the arbi

trary decisions of the Speaker prevail, and over

throw their rights, they will still do the utmost

that circumstances may put in their power to do,

lawfully and peaceably to protect the rights of the

people and their own honor. But should the \u\-

constitutional and revolutionary measures be

forced through, they solemnly appeal to the Old

Commonwealth of Massachusetts to rally to the

polls on the 7th of March, and condemn, in

thunder tones, the reckless and factious revolu

tionary majority of the legislature, and thereby
SAVE THE CONSTITUTIONAL CONVENTION.&quot;

The people promptly responded to this appeal.

Men who differed widely upon qiiestions of pub
lic policy, united to rebuke this audacious inter

ference with the sovereign rights of the people,

and by an unprecedented majority the people re

buked this legislative interference, and sent more
than one hundred majority of the friends of Con
stitutional reform into the Convention. We
stand here to-day, with the hearts of the people
of Massachusetts beating in our bosoms. If a

legislative body ever received a scathing, wither

ing rebuke, the legislature of 1853 received such

a rebuke on the 7th of March. Not one member
of the Convention no, not one has ventured to

vindicate the justice or policy of the action of the

legislature. I venture to say, Sir, that this is the

last time any legislature of this Commonwealth
will thus trifle with the sovereignty of the people.
The gentleman, Mr. President, undertakes to

read lectures to the members of the Convention

for speaking of the people. He cannot compre
hend that phrase,

&quot; the people.&quot; He calls it

&quot;

clap-trap and humbxig.&quot; When members of

the Convention speak of the people, they use the

language of the Declaration of Independence, of

the Constitution of the United States, and of all

the States of all the judicial discussions of the

country ; and, Sir, they use the dialect of

American statesmen the language winch the in

stitutions of the country, and the statesmen of

the country have taught us to use
; and if the

gentleman from Salem cannot comprehend that

language, if he cannot understand that dialect, it

is his misfortune, not our fault.

Mr. LORD, (interposing, and the floor being

yielded.) I desire to know if the gentleman from
Natick understands that the statesmen of this

country understood and used the phrase
&quot;

peo

ple&quot;
in the sense in which the member for Wil-

braham, (Mr. Hallett,) said he understood it. Be
cause if doctors differ, I may well say that I do

not understand it.

Mr. WILSON, (resuming.) I choose to go
into no nice distinctions as to the meaning of the

phrase
&quot; the people.&quot; I take the word as used in

the Constitutions of the country, in the judicial
decisions of the land. I take the word as used by
Alexander Hamilton, James Madison, John Mar
shall, Joseph Story, and other eminent statesmen

and jurists of the republic, who have pronounced
the

&quot;people&quot;
to be the &quot;source and fountain of

all legitimate authority.&quot;

Mr. LORD. I want the gentleman to say,
does he agree with the delegate for Wilbraham,

(Mr. Hallett,) in reference to this point ? That is

my question. He knows whether he does or not,
and he will be kind enough to say.

Mr. WILSON. I am not given to nice meta

physical distinctions. I choose not to go into this

very minute analysis as to the exact meaning of

the phrase. I leave that to the gentleman from
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Salem. I am content to take it in its general ac

ceptation. I accept it as it is used by the states

men and jurists of the country.
I do not, Mr. President, regret the time con

sumed by this debate. It has been conducted

with eminent ability, and I am quite sure we
have more distinct views of the questions, so fully

and ably discussed, which will not be lost to us.

Opinions have been advanced by gentlemen,

which, in my judgment are at war with the whole

doctrine of popular sovereignty as defined in our

constitutions, pronounced by our j udicial tribunals,

understood by our statesmen, and practiced by
our people since the sovereign power passed from

England to the American people. The real,

actual, living sovereignty of the people is not yet

fully comprehended by some men of learning and

talents. They regard it, as Mr. Calhouii regarded

the Declaration of Independence, as &quot; a rhetorical

flourish.&quot; Our history is marked by what Mr.

Madison calls the &quot;little, ill-timed scruples,&quot; of

men who &quot;

indulge under the mask of zeal for

adhering to ordinary forms, their secret enmity to

the substance contended for.&quot;

Mr. President. The gentleman from Boston,

(Mr. Choate,) in his brilliant speech the other

day, which delighted us all so much, implored us

to &quot;spare the rust of the Constitution.&quot; I had

thought, Sir, that our free democratic institutions

were to be ever new, bright, perennial ! I had

thought that these institutions were to be ever

renewed by the popular intelligence, made to

conform to the ever-advancing spirit of the ages,

and to the wants of the living people ! I had

thought that the marked feature of our institu

tions was, that they were ever to be kept free from

the &quot;rust&quot; of the ages, and to be imbued with

the living, actual life of the people ! I would

not, Mr. President, allow the &quot;rust&quot; of the ages

to gather upon our Constitution of government,
but I would keep it as bright as when it came

from the hands of the illustrious statesmen who
framed it and of the people who breathed into it

vitality and force.

The hour assigned for taking the vote upon the

motion to reconsider having arrived,

Mr. BATES, of Plymouth, demanded the yeas

and nays, and they were ordered.

Mr. PARKER, of Cambridge. I would ask,

Mr. President, whether it be in order to move, at

this time, to lay the Orders of the Day upon the

table.

The PRESIDENT. The Convention having
directed that the vote be taken at this hour, the

Chair thinks the motion indicated by the gentle

man would not be in order.

Mr. PARKER. If I may be permitted, I will

state why I made the inquiry. I desire the vote

to be deferred in order that I may introduce, in

some shape, the opinion of the Supreme Court of

Massachusetts
;

that the Convention may see

whether the wording of this order is in accord

ance with that opinion.

The PRESIDENT. The Chair will suggest,

that in the present state of the question, the only
motion that will reach the case, is a motion to

postpone the taking of the question. If the gen
tleman will name a particular hour, the Chair

will entertain the motion.

Mr. PARKER. I move then, Sir, to postpone
the taking of the question until Friday next, at 4

o clock.

Mr. KEYES, of Abington. I hope, Sir, the

taking of the question will not be postponed. I

regard this debate as being of 110 practical utility.

I do not believe the decision of the question will

have any effect whatever upon any election that

may take place hereafter, or upon any question
that may arise in reference to such election.

The information which it is proposed we shall

obtain, may be obtained, and be of just as much
value after the question has been decided, as be

fore. A considerable time has been taken up
already with this debate, which practically speak

ing, has been wholly unimportant. It appears to

me, that it has extended quite as far as is necessary.

It might be continued from day to day for a

month, and every delegate would find something
to say upon it. I, myself, could make a speech of

considerable length, but I take it is quite unneces

sary to open the debate again, for the purpose of

getting the opinion of the Supreme Court of

Massachusetts, which we can lay our hands upon
at any moment, if we do, it may occupy two or

three weeks yet. I can see no necessity for it

whatever, and I hope the taking of the question

will not be postponed.
Mr. CADY, of Monson, remarked, that if ho

could be made to believe that this order did not

transcend the authority of the Convention, he

would have 110 objection to its adoption ;
but

with his present impression that it did transcend

the order that came from the proper authority,

that is from the people, he should be compelled

to vote for reconsideration.

Mr. PARKER, of Cambridge. If gentlemen

suppose that I made the motion to postpone with

the view of giving opportunity for debate, they

are mistaken. I understand, though I have not

his authority for it, that the gentleman from Low

ell, (Mr. Butler,) wishes to get the floor, and it

was with the view of accommodating him as much

as anything else, that I made the motion.

Mr. BUTLER, of Lowell. As I have been
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alluded to as being desirous of addressing the

Convention, I -will simply say, that parliamentary

usage and courtesy would have given me the right

to close this debate upon a proposition originally

mine
;
and I had intended to be heard upon this

great qxicstion, at such fitting time as seemed best

to the Convention. But, Sir, private engagements
have called me away, so that I have lost the

opportunity, and I shall not now at this late hour

ask the privilege of addressing the Convention in

reference to it. In order to save the time, I waive

ray fight to be heard at present. I cannot agree
not to postpone the taking of the question, how
ever, for one of the reasons given by my friend

from Abingtoii, (Mr. Keyes,) that is, on the

ground that this debate is of no practical conse

quence. I think it is of consequence ;
it gives

every man an opportunity to show his colors
;

to

let us know 011 which side he is, whether he is on

the side of the people, or whether he sails under

an adverse flag ; whether he be found encrusted

with the rust of conservatism. I cannot agree
with my friend from Abington, that this is not a

practical question ;
I think it is practical. At

another time, and upon another branch of the

subject, I may have an opportunity to be heard,

and the gentleman from Cambridge, and all gen
tlemen who wish, will have an opportunity to be

heard.

The question being taken, the motion to post

pone was decided in the negative.

Mr. SCHOULER, of Boston. I will move,

Sir, to postpone the taking of the vote upon this

question until six o clock, this afternoon, in order

to give the gentleman from Xatick, (Mr. Wilson,)
an opportunity to finish his remarks. Ifwe take

the question now, we shall have no other business

before us to fill up the remainder of the day, and
as we have commenced this discussion, why not

continue it to the close of this day s sitting, so

that we may come to a satisfactory conclusion. I

do not intend myself to make a speech, or define

my position. I consider that the question,
&quot; Who

are the people,&quot; is one that has been sufficiently
debated. It has been answered in various ways,
and I do not choose to discuss it farther.

Now, Sir, if we postpone the taking of the

question until six o clock the gentleman from
Natick will be enabled to finish his speech. I

know that his innate modesty, which is apparent
from the blush upon his cheek, will prevent him
from asking the privilege for himself

[Mr. WILSON, of Xatick. Xot at all, Sir.]

If, after that, no one else wishes to address the

Convention, I myself will endeavor to fill up the

time. Let us talk until six o clock. I move that

it be postponed until that hour.

Mr. HOOD, of Lynn, said that it would give
him great pleasure to hear the gentleman from
Xatick continue his speech, but he hoped the

taking of the question would not be postponed.
Mr. WILSOX, of Xatick. I assiu-e my friend

from Boston and my friend from Lynn that I do

not wish to address the Convention any further.

I had intended originally to occupy about forty

minutes, but I will not trespass upon their time

any further at present.

Mr. HOOD, of Lynn. I hope that the taking
of the question will not be postponed until six

o clock, because, before that hour a large number
of the members of the Convention will have gone
home, and it is desirable that every vote should

be recorded. The sxibject has been thoroughly
discussed and must be perfectly understood by
every member.

Mr. GRAY, of Boston. I would suggest to

the Convention, whether the better way of clos

ing the debate would not be, rather by moving the

previous question than by fixing a specific time

for taking a vote. This mode of postponing the

question and fixing a time for taking the vote, is,

I am aware, practised in the House of Representa
tives in this State, but it appears to me that the

mode I have indicated is preferable. I have

always entertained the belief that questions of

order, though merely technical, are, in fact, im

portant to the minority. I hope, however, the

Convention will assign a later time than the

present for taking the question.

Mr. BATES, of Plymouth, said he hoped the

question would be taken now. He could easily

conceive, that it would be very convenient to

stave off the question until many gentlemen had

gone away. If it was important that the town
of Berlin should be represented in this Conven

tion, it was important that this question should be

decided promptly.
Mr. SCHOULER, of Boston, remarked, that

the Convention had already spent nearly twenty-
five minutes in discussing whether they would
take the question at foiu- o clock or not

; and if

the gentleman from Plymouth, supposed that by
such remarks as he had just made he could gag
members of this Convention

The PRESIDENT. It is not proper for the

gentleman to make reflections of that kind.

Mr. SCTIOULER, (continuing.) Sir, the gen
tleman cast a reflection upon me when he inti

mated tl at I made this motion for the purpose of

postponing the taking of the question until gen
tlemen had retired. I made the motion for no
such purpose. I would ask the gentleman from

Lynn, at what time the cars leave for that place ?

He ought to be here at the taking of the vote.
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Mr. HOOD, of Lynn. Does the gentleman
wish me to answer his question ?

Mr. SCHOULER. No, Sir; it is not im

portant.

Mr. HOOD. I will inform the gentleman. I

have staid here every day since the Convention

met, until the close of the proceedings, and have

gone home in the train which leaves at seven

o clock.

Mr. SCHOULER. I hope, Sir, the gentle

man s constituents will appreciate the eminent

services he has rendered, and honor him accord

ingly. But I trust that members will not tie

themselves to the time of the railroad, but that

they will remain and attend to their duties in the

Convention. If there are those who prefer to go
home rather than do this, let the people know
it. For my own part, I came into the Conven
tion for the purpose of doing what I believe to be

right, whether my party coincide with me or not.

I am not to be turned aside from the performance
of that duty, however I may differ from other

gentlemen. I do not go for a Constitution with

&quot;rust&quot; upon it, but for one that is up to the

mark one that is suited to the living age.
Mr. Schoulcr concluded, by saying that he did

not approve of the order that had been adopted by
the Convention, and when the question recurred

upon it, if it did recur, he should vote &quot;

Nay.&quot;

He merely threw out the suggestion because it

had been intimated that the motion which he had
made had been made from improper motives, and
he desired to repudiate such an imputation.
The question was then taken on Mr. Schouler s

motion to postpone the taking of the vote until

six o clock, and it was, without a division, deci

ded in the negative.

Mr. DAXA, of Manchester, called for the read

ing of the order of notice to the town of Berlin.

It was read by the Secretary.
The question upon the motion to reconsider the

vote by which the said order of notice was adopt

ed, was then taken by yeas and nays, as follows :

Suffolk County.

William Appleton,

Sidney Bartlett,

James M. Beebe,
Jacob Bigelow,

George W. Blagden,

Osmyn Brewster,

Francis Brinley,
Rufus Choate,

Charles E. Cook,
William Dehon,
William. T. Eustis,

YEAS :

William J. Hubbard,
Samuel H. Jenks,

George H. Kuhn,
Fredk. W. Lincoln, Jr.

Samuel K. Lothrop,
James W. Paige,

Samuel D. Parker,
James Read,

Sampson Reed,

George R. Sampson,
William Schouler,

A. G. Farwell,

Joel Giles,

John C. Gray,

George Hayward,

George S. Hillard,

Augustus Denton,

John Souther,

J. Thomas Stevenson,

George B. Upton,
John H. Wilkms,

Henry F. Cooledge.

NAYS :

John Peunimau.

ABSENT :

George W. Crockett,

F. B. Crowninshield,
Samuel A. Elliott,

Henry J. Gardner,
Nathan Hale,

Thomas Ilopkinson,

Theophilus R. Marvin,

George Morey,
John S. Tyler,

Thomas Wetmore,
Jonathan Preston.

Essex County.

YEAS :

Charles W. Upham, John Davis,

Samuel B. Walcott, Milton P. Braman,
Asahel Huntington,
Otis P. Lord,

George Peabody,

Joseph B. Morss,

Benjamin P. Adams,

John B. Alley,

Hiram N. Breed,

Nathaniel Holder,

George Hood,
James Ilewes,

Richard H. Dana, Jr

Jefferson Knight,

Benjamin S. Orne,

Jonathan Nayson,
John Johnson,

Marcus Morton, Jr.,

Joseph E. Ober,

Robert Rantoul,

Samuel P. Fowler,
Thomas A. Parsons,
Moses Dorman,
Daniel Noyes.

NAYS :

Joseph L. Stevens, Jr.,

Gardner P. Ladd,
Oliver S. Cressy,

Charles B. Hall,

William II. Ilewes,

, William Carruthers,

Stephen E. Hawkes,
Wm. J. A. Bradford,

Joseph Kimball,
John A. Putnam,
Nathaniel Peabody,
Daniel Richardson,

Henry Clark.

ABSENT :

Jonathan C. Perkins, Charles S. Storrow,

Henry W. Kinsman, Alfred A. Abbott,
Eben H. Stacy, George Haskell,

Thomas E. Payson, Henry K. Oliver.

Middlesex County.

Thomas Talbot,

Charles Heard,
John S. Ladd,
Isaac Livermore,
Joel Parker,

Ebenezer Davis,

Martin Howard,
Simeon N. Cutler,

YEAS.

John G. Park,

William F. Wheeler,

Ebenezer Bradbury,
Luther V. Bell,

Lilley Eaton.

NAYS.

Shubael P. Adams,

Benjamin F. Butler,

John W. Graves,
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ABSENT.

Reuben Meader.

Total Yeas 118, Nays 220, Absent 80.

The next item on the order of business being a

Report from the Committee on. Vacancies, de

claring it to be inexpedient to take action at the

present time, was taken up.
The Report having been read, it was agreed to.

The lleport of the Committee on the Frame of

Government, recommending that the name &quot; Com
monwealth of Massachusetts

&quot;

be retained, was

also adopted.

Mr. FROTHINGHAM, of Charlestown, sug

gested that there were two vacancies in the repre

sentation of the city of Boston, and inquired
whether it would be necessary for the Conven

tion to take any action in reference to those

vacancies.

The PRESIDENT replied that it would be

proper to direct the Secretary of the Convention

to give notice of such yacancy.
Mr. FROTHINGHAM moved that the Secre

tary be directed to notify Boston in regard to the

existing vacancies, in the same form as that pre

scribed for the town of Beilin.

Mr. BUTLER, of Lowell, moved to amend the

motion of the gentleman from Charlestown, so

that the instruction to the Secretary should apply
to all cases where vacancies may hereafter occur.

Mr. FROTHINGHAM accepted the amend

ment, and the motion, as amended, was agreed to.

On motion of Mr. FRENCH, the Convention,
at half-past five o clock, adjourned.

THURSDAY, May 19th, 1853.

The Convention met pursuant to adjournment,
and was called to order at three o clock.

Prayer by the Chaplain.
The Journal of yesterday was read and ap

proved.

Delegates.

ELIJAH S. DEMING, of Sheffield, and WIL
LIAM STUTSON, of Sandwich, presented their

credentials from the selectmen of their respective

towns, as delegates to the Convention, and took

then: seats.

Petitions.

Mr. BUTLER, of Lowell, presented the peti

tions of Benjamin K. Brown, et al, citizens of

&quot;VVatertown
;
of Solomon Howe, et al., of Ware ;

and of B. G. Vcazie, et al., of Randolph, severally

in aid of the petition of John W. LeBarnes and

others.

Orders.

The following orders were adopted :

On motion by Mr. CHURCHILL, of Milton,

Ordered, That the Committee to whom was re

ferred so much of the Constitution as relates to the

Qualifications of Voters, be instructed to inquire
into the expediency of so amending the Constitu

tion as to provide that no person, who shall make,
or become directly or indirectly interested in any
bet or wager depending upon the result of any
election, shall have a right to vote at such elec

tion, or be qualified to hold any office for which
he shall be a candidate at such election.

Ordered, That the same Committee consider the

expediency of excluding from the right of suf

frage, and the right to hold any office of profit or

trust, all persons who may be convicted of bribery

larceny, or any infamous crime
;

all persons who
forcibly, or by promises of reward, shall attempt
to induce any voter to refrain from casting his

vote, or shall attempt, in either of such ways, to

procure votes for any candidate for office at any
election hereafter to be held in this State ; and all

persons who shall give, or cause to be given, any
illegal vote, knowing it to be such, at any election

to be held in this State.

On motion by Mr. LOTHROP, of Boston,

Ordered, That the Committee, to whom was re

ferred so much of the Constitution as relates to

Harvard College, inquire whether there are any
reasons for having the members of the corpora
tion of that college chosen by the legislature, which
do not appertain in principle to the two other

Colleges in the Commonwealth ;
and whether it

would not be expedient to provide that the mem
bers of the Boards of Trustees of these two other

Colleges, should also be chosen by the legislature,
and that 110 one religious denomination, and no
one political party, should have a majority in

either of those Boards.

Ordered, That the same Committee inquire how
much of the present property and available in

strumentalities of education, possessed by Harvard

College, may be traced to direct grants from the

legislature, and how much has been received from

private donations and benefactions ; and to what
extent, comparatively, in this respect, Harvard

College diners from the two other Colleges in the

Commonwealth.
Ordered, That the same Committee consider the

expediency of providing for the separation of all

the Colleges, now established in the Common
wealth, from any direct connection with the State,
so that the legislature shall not elect all or any of

the members of any of their Board of Corpora
tion, Trustees, or Overseers, and so that those

institutions shall only be so far connected with the

State, as to be subject to the same general laws,

duties, liabilities and penalties that attach to all

other corporate franchises.

Ordered, That the same Committee consider
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whether it be expedient or practicable to provide
that Harvard College, and all other Colleges now
existing, or that may hereafter be established in

this Commonwealth, shall be so incorporated with
the general system of Public Instruction, through
Primary, Grammar and High Schools, now sus
tained by the State, as that the annual expenses
of these Colleges, so far as those expenses exceed
the income of the funds and endowments now
possessed and held by them, shall be met by a

general tax, and by such appropriations as the

legislature may see fit from time to time to

make and that every male child throughout the

Commonwealth, who, upon examination, shall be
found duly qualified, shall be at liberty, at any
time between the ages of 14 and 21 years, to enter
either of these Colleges, and enjoy their advan

tages and receive their honors or degrees, without

any charge for tuition, lectures, use of library,

College-rooms or text books.

On motion by Mr. THOMPSON, of Charles-

town,

Ordered, That the Committee on the House of

Representatives, consider the expediency of pro
viding, that the House consist of two hunched
and eighty members, based upon ratable polls, to

be elected in single districts, composed of contigu
ous territory, and of as nearly equal number of

ratable polls as is practicable.

On motion by Mr. BTJTLER, of Lowell,

Ordered, That the Secretary of the Common
wealth be requested to furnish for the use of the

Convention, a table containing the names of all

the cities and towns in the Commonwealth, ranged
in order, of the number of their population by the
census of 1840, and also for 18oO, with the popu
lation of each, with the aggregate number of votes

cast at the Gubernatorial election of ISoO by each,
and the aggregate number of voters on the voting-
list of each, and the number of delegates to which
each city and town is entitled in this Convention,
substantially in the following form :

Isame of Towns.

On motion by Mr. HOOPER, of Fall River,

Ordered, That the Committee to whom was
referred so much of the Constitution as relates to

the Judiciary, inquire into, and report upon, the

expediency of so amending the Constitution as to

provide, that whenever a vacancy shall occur on
the bench of the Supreme Court, such vacancy
shall be filled by an election at large, by the qual
ified voters in the State, for a term of years eqxial
to the whole number of Judges in said Coxirt, un
less two or more vacancies shall occur in one and
the same year in that case the term of service for

which each shall be elected, shall be specified by
the Governor, when ordering the elections so that

the term of service of no two shall expire in any
one year, bvit that one shall be elected every year,
when the seats of the present incumbents shall

have been vacated ; also that said Committee con
sider and report upon the expediency of electing
the Chief Justice of the Court of Common Pleas,

by an election at large by the qualified voters of

the State, for a term of five years, and that the
other Judges of the same Court, be elected by
districts, into which the State shall be divided for

that purpose, and for the election of Councillors ;

each Judge so elected to hold his office for five

years, and no two to be elected in any one year,
unless it shall be for the purpose of filling a va

cancy.

On motion by Mr. CUSIIMAX, of Bernards-

ton,

Ordered, That the Committee which have under
consideration the Council, &c., be directed to con
sider the expediency of so amending the Consti-

txition, that the Council shall consist of five per
sons to be elected by the people in single Coun
cillor districts

;
and that eight contiguous Sena

torial districts shall constitute one Councillor dis

trict.

Qualification of Voters.

Mr. WALKER, of North Brookfield, from the

Committee to whom was referred so much of the

Constitution as relates to Qualification of Voters,

and also the orders of the Convention of the 1 1th,

12th, and 16th instant, on the same subject; also

the petitions of sundry persons that the word

&quot;male&quot; be stricken from the Constitution; and

also the orders of the llth and 12th instant, con

cerning the freedom of the ballot, and its exten

sion to all elections of county, town and city

officers, reported the following resolutions.

1. Resolved, That the Constitution be so

amended that the payment of a tax shall not be

required as a qualification to vote in any election

of governor, lieutenant-governor, senators, and

representatives of this Commonwealth.
2. Resolved, That the term of residence in a

town or district, now required as a qualification,

to vote, be reduced from six to three months.

3. Resolved, That, for the purpose of voting,
no person shall be deemed to have gained or lost

a residence by reason of his presence or absence

while employed in the army or navy of the United

States, or while navigating the waters of this
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State, or of the United States, or of the high seas,

or while a member of any seminary of learning.
4. Resolved, That all ballots required by law

to be given at any national, state, county, or mu
nicipal election, shall be deposited in sealed envel

opes of uniform size and appearance, to be fur

nished by the Commonwealth.

Excusedfrom Serving.

Mr. HALE, of Boston, asked to be excused

from serving xipon the Committee on the Report
of Debates. The request was granted.

Orders of the Day.

On motion of Mr. GOURGAS, of Concord,

the Convention proceeded to the consideration of

the Orders of the Day.
The only business on the calendar was the Re

port of the Committee on the Frame of Govern

ment
; that the name, &quot; The Commonwealth of

Massachusetts&quot; ought to be retained.

The Report was referred to the Committee of

the Whole.

The Orders of the Day being thus disposed of.

Committee of the Whole.

On motion, by Mr. THOMPSON, of Charles-

town, the Convention resolved itself into Com
mittee of the Whole, to consider the Report of the

Committee on

The Senate.

Hon. MARCUS MORTON, of Tauntoii, in the

Chair.

The Report of the Committee on the Senate

having been read,

Mr. WILSON, of Natick, addressed the Com
mittee. Having reported these resolutions, said

Mr. W., by order of the Committee to whom
so much of the Constitution as relates to the

Senate was referred, I ask the indulgence of

the Committee for a few moments, while I make a

few explanations of the propositions contained in

the Report. I shall endeavor to be very brief, in

the first place, because I think it is not necessary
to take up the time of the Committee in entering
into the discussion of these matters, and in the

next place, because I understand there is great

anxiety manifested on the part of some members
of the House of Representatives that the Con
vention shall get through as soon as possible, in

order to allow that body to proceed with its busi

ness. [Laughter.] It will be perceived that the

first resolution proposes that the number of sena

tors shall be forty the present number. Some
members of the Committee would have preferred
to increase the number to fifty. It was thought,
however and I believe the vote of the Committee

upon that subject was unanimous that we had

better retain the present number of senators. It

will be seen that the resolution also proposes that

the senators shall be elected annually. The mat
ter was discussed in the Committee, whether we
should have annual elections of senators, or

whether we should have double districts, and have

the senators elected for two years, one half of

them to be elected annually, so that we should

have twenty old members always in the Senate.

It was thought by members of the Committee

that the experience of the past had proved that

the people of the Commonwealth generally re-

elected a majority of the old members of the Sen

ate, and that we had, taking one year with another,

about half of the old senators re-elected, and it

was therefore unanimously voted by the Com
mittee that we should have annual elections. It

will be seen, also, that this resolution proposes

that the Commonwealth shall be divided into

single senatorial districts. The vote of the Com
mittee upon this subject was nearly unanimous,
and upon this point I think there can be no dif

ference of opinion, and it was believed by the

Committee, and I am of the opinion that it will

be the judgment of the Convention and the

people of the State. It is proposed also that the

Senate shall be based upon population. It was

discussed in the Committee, whether the basis of

representation should be population, polls, or

legal voters, and after these propositions were

fully considered for several hours by the mem
bers of the Committee, I believe they finally,

by an almost unanimous vote, settled upon the

proposition, that the basis should be that of as

equal population as is practicable. In doing this,

I think they were right. It was contended by
some members of the Committee, and it may be

that you will have the argument presented by
some members of the Convention, that we should

base the Senate upon the number of legal voters.

The Committee, howeA-er, were of the opinion

that, on the whole, it was best that the basis should

be that of population. It may be objected, as for

instance in the city of Lowell, where the females

constitute so large a portion of her population,

and in the city of Boston, and some large towns,

where foreigners constitute so large a portion of

the population, not having the privilege of voting,

that the population should not be the basis of

representation. I disagree with that view of the

matter altogether. They have not, it is true, the

right of voting, but they should have the right of

being represented fully in the legislature. Al

though they may not have the privilege of voting,

yet they exert a moral and social influence in the

affairs of life, and their voice should be regarded
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in those great political questions which come up
for consideration, and it is important that they
should be fully represented in both branches of

this government, and any other basis which should

recognize a different principle would excite, against

.the constitutional amendments, the prejudices, at

least, of a large class of the foreign population of

the State, who are hereafter to be with us and

of us.

The second Resolution proposes, to amend the

Constitution of the Commonwealth, so that the

meetings for the choice of senators shall be held

on the Tuesday next after the first Monday of

November, annually. &quot;We propose to change the

day of the election from the second Monday to

the Tuesday following the first Monday that is,

we propose to fix the day of the election on the

same day with the presidential election. I sup

pose there can be no difference of opinion here

with regard to the expediency of making this

change. In 1848 and in 1852, the people were

called out twice to vote Avithin one week, and

the great amount of time, labor and expense in

curred in consequence of these frequent elections,

we now propose to remedy. Besides, I would

change the day for another reason. I think it

much better that the day of election should be 011

Tuesday than on Monday, because a great many
persons in this Commonwealth do not

%

like to

attend political meetings even on Saturday eve

nings. They do not wish to bring political

meetings into the Sabbath, and every one knows,
who has any experience in political affairs, that

for a few hours preceding the election, there is

generally much political excitement arid discus

sion. By this change, Monday and Monday
night can be devoted to the consideration of those

political questions, which we must always take

into consideration. This change does not inter

fere with Saturday night or the Sabbath.

The third Resolution proposes, that the Consti

tution shall be so altered or amended as that the

Senate shall have power to adjourn, provided such

adjournments do not exceed three days at a time.

The Constitution now limits the adjournment to

two days, and the Committee were unanimous in

the opinion, that we had better make the time

tliree days. The reasons which governed the

Committee, I think, were these : many members
of the Senate and the House of Representatives
find it necessary to go home when the March

meetings are held, and they must leave here on

Friday afternoon or Saturday. If they are town

officers, town clerks, members of the school com
mittee, selectmen, or gentlemen taking any inter

est in the affairs of their towns, it is necessary
that they should spend the whole day on Monday

in their towns in local affairs, and they cannot

be present in cither branch of the legislature oil

Tuesday to attend to the public business, and

thus a small portion of the two branches of the

legislature are left here to transact the public
business. It was, therefore, thought best, that the

time for adjournment should be extended from

two to three days, and I trust that the Convention,

will agree to this change.
The fourth Resolution proposes, that it shall

require a majority of the Senate, to transact the

public business. The minority, however, can

organize, adjourn from day to day, and compel
the attendance of absent members. Sixteen mem
bers now constitute a quorum, and can transact

the public business. I think this should not be

so, and that it should require a majority of the

Senate at least twenty-one members out of the

forty to transact the public business
;
and in

this opinion the Committee were unanimously
agreed.
The fifth Resolution proposes, it will be per

ceived, to retain that provision of the Constitution

which provides, that no person shall be elected

as senator who has not been an inhabitant of the

State for five years preceding his election
;
and

it also provides, that he shall be a resident of

the district from which he is chosen. I believe

upon this point the Committee came to a

unanimous conclusion, and I trust this Conven
tion will make no change in this respect.

It will be seen by the sixth Resolution, that

the Committee propose to retain the eighth article

of the second section of the first chapter of the

Constitution, which provides, that the Senate

shall try impeachments. This provision of the

Constitution should be retained as it is.

Mr. BRADFORD, of Essex, moved that said

Report be amended by striking out after the word

&quot;Resolved,&quot; in the first line thereof, and insert

ing as follows : That the second section of chap
ter one of part two, be amended as follows, viz. : by

striking out the fir^t, third, and fourth paragraphs
of said section

; also, by striking out the word

&quot;inhabitants,&quot; and inserting &quot;ratable
polls,&quot;

in the first line of the second paragraph of said

section ; also, that said section be amended fur

ther by inserting as follows :

Article 2. There shall be annually elected, by
the inhabitants of this Commonwealth, who shall

be legal voters thereof, qualified as in this Con
stitution is provided, a number of persons to be

senators for the year ensuing their election, to be

chosen for the districts into which the Common
wealth may be divided for that purpose, according
to the plan and basis following :

At the time of each decennial period when the

legislature shall divide the State into districts for
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the choice of representatives to the Congress of

the United States, there shall be formed a number
of senatorial districts, which shall be, in the

whole, equal to four times the number of con

gressional districts ;
which senatorial districts

shall be composed of contiguous territory, and
shall each contain, as near as may be, an equal
number of ratable polls. And there shall be

elected in each of said districts, one senator, who
shall be a legal voter of the Commonwealth, and
a resident and a legal voter in the district for

which he shall be chosen. And every person
coming within these conditions shall be eligible to

the office of senator.

Tlie general election for the choice of State

officers shall be holden on the day now fixed, or

which may be hereafter fixed for the election of

President of the United States, and on the cor

responding day of each year.
Article 3. A majority of the whole mirnber of

senators of which, under the above provision, a

full Senate shall consist, shall be a quorum for

the transaction of business. But a less number
shall have power to adjourn from day to day, and
to another hour of the same day.

Mr. BRADFORD said : I offer this amend

ment, Sir, with the intention of following it up
with further amendments, to complete the Report
of the Committee relating to the Senate, in case it

is accepted. The two items of difference between

the Report and the amendment I offer, are sub

stituting as the basis ratable polls instead of

population, and requiring that the qualifications

of senators shall be no more than those which

pertain to every legal voter. These are the two

particular points of difference. The second point

of difference proceeds upon the idea, that there

should be no difference between the citizen and

the office holder. Upon this point I do not wish

to say anything. Upon the other, in relation to

the basis of ratable polls instead of population, I

will only make a single remark. It does seem to me
that the present basis of representation is so far

equitable, and to be so generally acceptable, that

110 change is necessary. If the foreign population
are to be represented, it does not seem to me that

we can attain the object by making them merely
the basis of representation, and not allow them
the privilege of voting. One reason that influ

enced me in proposing the amendment, was to

put whatever propositions there were before the

Committee in a definite shape, so that when they
were to be acted upon, they should be presented
to the minds of the Convention as they should

stand in the Constitution.

Mr. EARLE, of Worcester. I move to amend
the amendment, by striking out the words &quot; rata

ble
polls&quot;

and inserting &quot;legal voters.&quot;

Mr. BRADFORD. I am willing to adopt that

as a part of my amendment.

Mr. EARLE. I do not rise to discuss this

question at any length, but simply, in a very few

words, to state my views of this matter. It ap

pears to me, that any other basis of representation
than that of the legal voters of the State, is a

false and erroneous one. You can have no other

basis which represents the thing to be represented
It appear to me, that the argument, which is urged

upon us, that the representative not only repre
sents those who are voters in the election, but

is equally the representative of all the inhabitants

of the district for which he is elected, however
well it may appear in theory, is not true in point of

fact. The fundamental principles of our govern
ment, require that the people should not only
have a nominal representation, but in order to

make the person chosen really and effectually their

representative, that they should have a voice in

his election. If I belong to an association, hav

ing equal rights and privileges with every other \

member, and we are to appoint an agent to trans- \

act our business for the representatives are \

nothing but agents of the people to transact their

business it seems to me, that the person ap

pointed cannot be my agent, unless I am allowed

my equal right with the other associates in his

appointment. Those associated with me have no

right to say, that I shall not have a voice in this

appointment, and yet, that the person they appoint
shall be constituted as my agent. If this is sound

doctrine in relation to any private association, it

is no less so, in regard to a body politic. Let us

suppose, for the sake of illustration, a place hav

ing inhabitants enough to entitle it to two repre

sentatives, if based on the whole population, one

half of which is alien. Let us suppose further,

as is often the case, that in their feelings, opinions

and interests, these two classes of population,

native and foreign, are opposed to each other.

Now I would respectfully ask this Committee,

whether you do really give a representative to this

alien population, when you deprive them of any
vote in the election, and give to their opponents
the choice, not only of the representative to which

their own luimbers would entitle them, but that

to which the aliens, by virtue of their numbers,

would be entitled ? Such a representation is a

mockery to them. You take from that to which

they are entitled, and give it to their opponents,

to be used against them. Thus you increase an

evil instead of remedying one.

It seems to me, therefore, that the only just

and true system is, a representation based upon
the actual number of legal voters. A representa

tive represents truly those only who have a voice

in electing him. lie may attend to the business

of the other inhabitants, as he may to that of the



13th day.] THE SENATE. 193

Thursday,] WILSON. [May 19th.

inhabitants of any other town, but in no other

sense but that of being a representative for the

whole State, bound to consult the good of all, and

he is no more a representative for that portion of

the people who have no vote in electing him, than

he is the representative of any other town of the

State.

As I said before, I did not rise for the purpose
of entering into any extended discussion of this

subject, but for the purpose, at this stage of the

Convention, of expressing my own general views,

honestly entertained after a consideration of years
views which, although the people may not yet

be prepared to carry out, will, I believe, eventu

ally prevail.

Mr. WILSON, of Natick. I regret, Mr.

Chairman, that my friend from Worcester, (Mr.

Earle,) entertains such views of this question. I

was in hopes that the gentleman thought as I did,

that a man is a man, no matter where he was

born or where he resides. I suppose the gentle

man thinks if we change this basis of representa

tion that it will make a great change in the elec

tions of each district in the Commonwealth, but

in this the gentleman is altogether mistaken. It

makes scarcely any change. If you take the

present senatorial districts as they now stand, it

simply takes one senator from the County of Suf

folk and gives him, by a fraction, to the County of

Plymouth. I hold in my hands a statement

made out by the Committee who had this subject
under consideration, and who went into a close

calculation in relation to the matter, but I do not

wish to take up the time of the Convention by
reading this paper unless it is called for. Whether
we take as the basis the legal voters or the popu
lation, very little change will be made in regard
to these senatorial districts, and gentlemen who
will enter upon an examination will find this to

be the case. Now I see no reason why the city

of Lowell, because it happens to have 10,000

women, should be cut down in its senatorial rep
resentation. I see no reason, because the city of

Boston has thirty, forty, or .50,000 foreign popu
lation, who have cast their lot in this country and

who are hereafter to be with us and of us, why they
should not be considered equal to the rest of oxir

fellow citizens, in making the basis of representa
tion. I believe, if this Convention undertakes to

adopt any policy of that character, it will arrav

against the acts of this body, at least the feelings
of a large class of our population, which I do not

wish to arouse, cither in that class or in any other

class of our fellow citizens. There is but one line

of policy in my judgment to be pursued, and that

is, to base the Senate upon single senatorial dis

tricts, of as equal population as is practicable, and

upon contiguous territory. When that is done,
I believe the people of this State will acquiesce in

it by a voice approaching almost unanimity.

Why should we make this distinction? It will

change but very little these districts, and any
other course will arouse the hostility of a consid

erable portion of our fellow citizens, who have

not the right of voting, but who wish the right of

being represented fairly and fully in the legisla

ture of this Commonwealth. Upon political

questions there may be differences of opinion, but

upon nineteen out of twenty of the questions
which come before the legislature of Massachu

setts, your women, your foreign population, and

your persons who cannot vote, have a deep and

abiding personal interest. They have their busi

ness, their moral and religious relations, their

social and educational relations, all to be regarded,
and they influence and control their senators and

representatives although they may not give their

votes. I trust that this Convention will adopt no
narrow and intolerant policy. In our earlier

state constitutions, voters and polls alone were

considered, but state after state has abandoned the

idea of making polls or votes the basis of repre
sentation. Nearly all of the state constitutions

have established population as the basis, and

which I believe to be the only fair and liberal

basis upon which to rest the rcpresciitatioirof

this Commonwealth. We propose that a senator

shall be a resident of the district from which he

is elected, that he may be known by the voters of

his district, and represent their wishes and wants.

I believe that to be sound policy. Upon the

great questions of public policy a man might rep
resent a district, a town, and not be a resident there.

Something would be gained if this policy was

pursued in our congressional elections and some
other elections, but in regard to local matters

which come up for discussion in the Senate and
House of Representatives, I believe that the rep
resentative should be a resident of the district

from which he is elected ; that he should know
the people of his district personally, and come
here to represent his people, and no other people.

By so doing the whole people will be heard in

this hall, and in 110 other way. I hope that this

Committee and the Convention will stand by
population as the basis of representation, and that

they will not deny to the women and children

who congregate in our large rnaimfacturing towns

their full influence in the government of this

Commonwcav
ih, and that the foreign population

of tVas State, who have come here from abroad,

and who have cast their lot with us, and who
mean in future to be with us, shall not be denied

their fair and legitimate influence in the affairs of
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government. I think that such a policy would be
J

regarded as a narrow and bigotted one, and, for

one, I cannot support it.

Mr. HOOPER. Having been a member of the
j

Committee who made this Report, I wish simply

to state some of the views which controlled my
decision upon this matter. As has been stated, :

this question was thoroughly canvassed as to the

effect it would have upon representation. There

was one circumstance which has not been alluded

to, and it is this, that the calculations which were
,

made jn the Committee were based upon the

census of 1850, which does not at this time rep-

represent the actual proportion between the popu
lation and legal voters, and which I presume will

be found to be greatly different from what it was
,

in ISoO. In the town which I have the honor to

represent here, we have something like a thousand

polls more than the legal voters, and I was in

formed within the last year, that there were about

600 applications for naturalization, and I believe

about 300 actually obtained their papers. So the

population which now live there is entirely differ

ent from what it was in 1850, and the probability

is, that the foreign will continue to increase, and

will most certainly do so, if population is made

the basis of representation. By adopting such

basis as this, we shall violate what I have sup-
|

posed has always been considered as the leading

principle at the very foundation of our govern

ment, that representation and taxation should go

together. &quot;Wiiat do gentlemen propose : That

none but legal voters shall be reckoned as the basis

of representation ? &quot;Will they say that the re

mainder of the population shall be omitted in

making up the taxes. It strikes me, that this

would be a violation of the very principle which

laid at the foundation of our Revolution. Here is a

large class whom I contend are represented here,

not directly by their votes, but by their natural

privileges, for I hold that the people include the

whole population, and that those who are ac

customed to exercise power, are the natural rep
resentatives of the foreign population, the hus

bands and guardians of the women and children,

and therefore they have the right and authority
to speak for them, and hence the people are rep
resented and should be represented upon no other

basis. It strikes me, that it would be unjust as

well as impolitic to take a step backward, and ba-e

our representation upon the number of legal

voters, and not upon the extent of the population.

This would be going back some half a century to

what was the basis of our first Constitution. I

believe that population is the only true and
ju&amp;lt;t

basis of representation, and one which will give
the highest satisfaction to all classes. It has been :

suggested that one of the objects of this Conven
tion is to limit the influence of some of the large

places by changing this very basis, but I hope
that our action will not go to substantiate that

allegation.

Mr. SIMONDS, of Bedford. The views which
I entertain upon this subject may not be deemed
of any great value by this Convention, although
I regard them as being of vital importance in the

determination of this question. I am in favor and

cordially approve of the principle contemplated

by this amendment for a basis of representation,

and against that reported by the Committee. It

is urged that the whole population should be

represented, by making the whole number a basis

of apportionment for the Senate, instead of the

whole number of qualified voters, because the

rights of the non-voting class in a community is

thereby secured by an equal proportion of popula
tion contained in each separate district. The con

clusion from these premises, if correct in theory,
is false in fact ;

for it does not follow, because

they are a part of the measure for the quantity of

a district, that they are in any sense a political

exponent of any part of it. The result would be,

that districts formed upon this principle in Bos

ton, Lowell, and some other localities would con

tain a much less proportion of voters to the whole

number of population than they would in many
others. Consequently, we have an unequal
measure for a basis, which benefits no class of

the community but the voters in those districts

containing the least number qualified to vote.

This amendment would establish an equal mea
sure for a basis, giving to each district an equal
division of powers in the administration of the

government. In the government under which

we live, a certain class of the male population are

deputed to hold and exercise sovereign power,
which they derived from the compact voluntarily
entered into by the whole number of persons

composing the community before the organization
of the government of this State ; and afterwards

incorporated into the Constitution under which
we now exist. The Report does not propose to

extend this fundamental principle by bringing in

another class of persons to participate in the ex
ercise of sovereignty, but the same class, modified

by the circumstances of a greater or less number
of the non-voting population. &quot;Who are to go to

the polls to elect the Senator but the qualified
voters in each district Is it proposed to enlarge
the right of suffrage : Xo, Sir ; neither is it

proposed to change the responsibility of the sup

port of the government in times of peace or war.

Those who now represent the whole population,
are to bear its burdens and enact the laws, not
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for a particular class, but for the whole commu

nity.

The qualified voters are the true basis of gov

ernment, and it ought to rest equally upon them.

If females and aliens ought to be counted as a

basis of representation, it would follow that they

ought to share equally in the division of honors

and burdens of government ; they ought to be

eligible to hold the offices, and subject to the ac

tive duties in support of the government. The
basis proposed by this amendment being in ac

cordance with the fundamental principle of the

government, recognized by the wisest and purest

advocates of freedom in every generation since

the first settlement of the colonies upon the soil
;

where the people of this Commonwealth have

enjoyed the most liberal protection in the pursuit
of the means of happiness and individual pros

perity, under the laws that have been enacted

upon this principle, is incontrovertible evidence

in favor of the necessity of preserving this fea

ture as the fundamental principle in the govern
ment for the benefit of generations to come.

Mr. BUTLER, of Lowell. I would simply

say, that in my judgment, this whole question is

disposed of by a principle to which we should all

agree, that there should be no taxation without a

representation. We tax those who cannot vote

we tax this alien population whom some of our

friends do not wish to be represented at all, and

then do we have a taxation without a representa
tion ? Does not the application of a well known
and well settled principle settle this whole mat

ter, that there must be some representation in

some form, if we are to have a government of those

who pay the taxes ? Let me not be misunder

stood. I do not believe in founding a government

upon property, and it seems to me, that either one

of two things must be done
; we must say to the

alien population, or to those who have not yet ar

rived at the age of twenty-one years, that we will

not tax them or allow them to be represented. I

would have the basis of representation changed
from a property basis to a more perfect popular

basis, so that the whole body of the Common
wealth should be represented, and that obvious

and just principle is population, in my estimation.

I do not see, if the Committee agree to the prop
ositions of the gentleman from Worcester, (Mr.

Earle,) and the gentleman from Essex, (Mr. Brad

ford,) how that popular body, which we all agree
should represent the State equally, shall be based

upon anything else than the merest approach
to the people, in any definition which can be

given to that term. I trust that the Report of

the Committee, which commends itself to my
judgment, and will receive my vote, will com-

13

mend itself to the judgment of those of more

experience politically than myself, and whose

opinions would be of more value.

Mr. GARDNER, of Seekonk. I regret, Sir,

to be compelled to differ from the opinion enter

tained by the Committee by whom this Report
was made, and before the question is taken, I

should like to hear the subject discusssed still

more fully. It does seem to me, that the towns
in the County of Bristol will not be fairly repre
sented in the Senate, in case the Report of the

Committee shall be adopted. There are in the

County of Bristol nineteen towns, three of which
have a large foreign population. Most of the

other towns are agricultural towns, and have a

population entirely different in its character from
Fall River, Taunton and New Bedford. I ask

the Committee, if this Report shall be adopted,
whether such a basis as is recommended here will

be just to the whole population of the County of

Bristol, or in regard to that of the other counties

of the Commonwealth. It seems to me, that the

inhabitants will be more equally and justly repre
sented that the Constitution will be more repub
lican in its character, provided the amendment
offered here by the gentleman from Worcester

(Mr. Earle,) shall be accepted instead of the Re

port of the Committee. I believe that taxation

and representation will go hand in hand, provided
the amendment which has been proposed by the

gentleman from Worcester shall be accepted. At
any rate, this is a subject upon which I have not

had. time to reflect, but it seems to me that the

amendment should prevail, and that by its adop
tion we shall be likely to frame a Constitution

which will be more acceptable to the people of the

whole State
;
for I take it that whatever we do

here, is to be submitted to the people ;
and if we

intend to make such amendments to the Consti

tution as will commend themselves to the appro
bation of the people, we must do not only what
will be gratifying to two or three or half a dozen

large towns in the Commonwealth, but we must
do that which will be just and equal to all the

inhabitants of the State to the inhabitants of the

small as well as the large cities. I merely make
these suggestions in the hope that other gentlemen
who have considered this subject, will give us their

views upon it more extensivelv than they have.

Mr. HILLARD, of Boston. It seems to me
that gentlemen who support this amendment, con

found two things which are essentially distinct.

One is the principle or basis of representation, and

the other is the mode in which the representative

is elected. A representative may represent more

than one kind of constituency. He may repre

sent a class. The representative peers of Scotland,



196 THE SENATE. [13th day.

Thxirsday,] WILSON. [May 19th.

in the English House of Lords, represent their

own order, the peerage of Scotland, and are

elected by them. In the House of Commons, the

basis or principle of representation is territorial or

local. A member is chosen for a county, city, or

borough ;
and does not represent a certain num

ber of constituents. The rules by which the right

of voting is regulated vary in different places.

But, in every case, the member chosen represents

the whole territory for which he is chosen. Lord

John Russell, for instance, represents the City of

London, though a small portion, comparatively,

of the .inhabitants have the right to vote in elec

tions of members of parliament.

The argument, that a representative strictly rep

resents only those who vote for him, is untenable;

because, in the first place, in the most warmly
contested elections not more than two-thirds of

the voters vote
;
and often, not more than one-

half. But the representative represents those who
did not vote, as well as those who did. In the

second place, a representative may be elected by
a very small majority. A thousand votes may be

thrown against him, and a thousand and five in

his favor. But the moment the election is over,

he represents this minority who have voted against

liim and done all they could to prevent his elec

tion. In any event, we must come to the conclu

sion that a representative represents those who
have not voted at all, and the minority who have

voted against him. Is there any difficulty in the

view that he represents the whole community ?

Again, the basis of representation is population ;

but a representative represents something more

than numbers or individuals. He represents

rights and interests. He represents a community
who are entitled to protection in person and prop

erty. Their interests are numerous, complicated,

and not easily denned. The voters are deter

mined by a sharp line of division ;
all over twen

ty-one, vote ;
all under, do not. But there is no

such rigid division in the whole aggregate of in

terests in a community. They flow together, and

are inseparably blended. All arc entitled to the

protection of the law all are entitled to the su

pervision of the representative.

Mr. WILSON, of Natick. My friend from

Worcester, seems to be of the opinion that I

could not have reflected much upon this matter,

if I entertain the views which I have expressed.

I am a little surprised, Sir, that a gentleman so

intelligent as my friend from Worcester, and so

liberal in his views, should undertake, upon the

floor of this Convention, to maintain the doctrine

that he has asserted here to-day. Will the gen
tleman say, that the women of this Common
wealth, some of whom are now asking us to give

them the right of suffrage, have no influence upon
the public opinion in this State ? Does he admit

that his own wife does not influence his judgment

upon many of the questions upon which he is

called to act ? He has the good fortune, Sir, to

have a wife of uncommon intelligence, as I am
happy to know ;

and I dare say that her opinions

upon many moral and political questions, have

influenced the gentleman in many of his political

acts. I am not one of those, Sir, who expect to

advocate the right of women to vote; but, one

thing is certain, I could not make an argument

against it
;
and I would like to see the man who

could make such an argument. And, I go further.

I believe that upon most of the questions that

concern this Commonwealth and this country,

they have their influence ; and if they had also

the right to vote, the country would be none the

worse governed.
The foreign population is engaged in the busi

ness affairs of life, in our churches, and our

schools, in the various pursuits of social life, and

in every thing that is consistent with the duties

of citizens, and they influence the opinions of

their neighbors and friends. Sir, the honorable

representative on this floor from Boston, if he be

worthy of the seat he fills, will pay deference to

the sentiments which come from that portion of

the community who cannot vote, as well as that

portion who can. Senators and represetatives in

the legislature represent the whole people, and not

the men only who can vote. They represent the

women and children, and all the members of the

community which go to make up the intelligent,

and moral judgment of that community.
Now, I hope we shall adopt here no narrow

basis. We propose to base a representation in

the Senate upon the population ;
and I hope we

shall adhere to it. I trust we shall stand by the

Report, and I have no doubt, that when we go
out of doors we shall find the people of the Com
monwealth will take a broad and liberal ground,
and not undertake to narrow the basis. I rose

chiefly to read the statement that is appended to

the Ileport of the Committee. The Committee

spent two days in investigating this thing. I will

read it, and it will show one thing ; that, if we
abandon the plan pursued at present, and take

the voters as our basis, there will be no great

change, as will be seen by the following statement,

which I will read to the Committee :

Present
Polls. Voters. Pop. No.

Suffolk, 5 50-100 4 95-100 5 99-100 6

Essex, 5 30-100 4 33-100 5 23-100 5

Middlesex, 6 49-100 6 3-100 6 39-100 6

Worcester, 5 65-100 5 59-100 5 19-100 5
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government, not being based upon the people, but

upon the voter, may take the shape and color of

the chameleon, according to the dominant power
of the government. We may have a Convention

as well as a legislature, and may alter our frame

of government as well as our laws
;
for I hold

that this power to make a Constitution, or to alter

and revise the Constitution, is not only the peo

ple s right, but their inalienable right a right of

which the people cannot divest themselves if they

would. All my difficulty with the amendment,

is precisely here
;

it is placing the whole super

structure of government upon a political device,

and making the whole thing artificial.

I agree with the sentiment uttered by the chair

man of the Committee, that, in your representa

tion, you want the local men and local sentiment

to make your laws, that your laws may have the

support of popular men and popular senti

ment, which is the vitality of law in our form of

government. It will then represent the reason,

the conscience, the patriotism, and the enthusiasm

of the people, and these together will always com
mand the physical force, which is the working

point of every law, when resisted.

Now, that a foreign population should not come

in and control the native population, I agree ;

that the female part of the inhabitants should not

control the male, I agree ; that the minors, the

prisoners, the aliens, and the inhabitants upon lo

cations under the jurisdiction of another govern
ment should not be legally clothed with the

qualifications and powers appertaining to the

yeomanry, the bone, muscle and sinew of the

resident population, that are rooted and grounded
in the soil, I agree. But the voters are not quite

one-fourth, perhaps a little more than one-fifth

of the whole population. If, then, you base your

government upon a fourth or a fifth only of the

people, each one of whom has a mind, each one

of whom has a conscience and an immortal soul,

each one of whom has all the interests, feelings,

and hopes, at stake in time and eternity, equally
with those voters, is your government, under such

circumstances, so strongly founded as if based

upon the whole population ? Is it reasonable that

four- fifths of the population should be as content

when they are not represented, as when they are ?

I agree that the voters, although they may be but

one-fourth or one- fifth of the population, do rep
resent the whole, or in other words that the body
of the A*otcrs do represent the body of the inhab

itants ; that they, as the political and legal organ
of the inhabitants, speak and act for them. Their

duty it is, to speak and act for the people, and

they are thus to speak and act for them according
to their numbers. The number of inhabitants in

any district, senatorial or otherwise, or in any

city, is not a thing within the power of the Con
vention. It is the gift of God. A government
founded upon the population, is founded where

all say its sovereignty resides
;
it will be a govern

ment whose sovereignty begins and ends together ;

it will be like a circle that has neither beginning
nor end a representative of eternity, and as such

I hope it may be in this case. I concur generally

in the report of the Committee, but I cannot con

cur with the amendment of the gentleman from

Essex, (Mr. Bradbury,) and shall not vote for it

unless I hear arguments in its favor, stronger

than I have yet heard.

Mr. HILLARD, of Boston. The gentleman
from Essex, (Mr. Bradford,) has applied a crucial

test to my view of the representation. From this

test I do not shrink. He asks me if the slaves of

the South are represented in Congress. The differ

ence between us is probably, mainly, a verbal dif

ference
;
but I answer, that if my notion of rep

resentation is right, they are represented there.

The answer to his question may be found by ask

ing whether the slaves are not counted in making
up the constituency which elects a member of

Congress, or, varying the form of the question,

whether there are not members of the House
of Representatives, who would not be there, if

there were no slaves. In theory, then, the slaves

must be held to be represented. Practically, I sup

pose, the gentleman from Natick, (Mr. Wilson,)
and the gentleman from Worcester, (Mr. Earle,)

who differ on the question before us, would agree

that slaves and slavery are only too powerfully

represented at Washington.
Mr. KINSMAN, of Newburyport, asked for the

reading of the amendment, and it was accordingly
read by the Secretary.

Mr. EARLE, of Worcester. It appears to me
that gentlemen who have taken part in this dis

cussion, have not observed the distinction which

exists between the rights of corporations, and the

people themselves. Now, the right of represen-
-

tation which is based tipon taxation, does not ap

ply to individuals. There is no such application
of the principle in our own government. It is a

principle that is adopted in relation to communi
ties, that you shall not tax a community without

giving that community a right of representation in

some way that may be fixed by law. Gentlemen

say that they will not allow the area of territory

and the population to control the election of rep
resentatives ; they will not allow the women,
children and minors to control the election of rep
resentatives. Ah ! are they going to control the

elections if it is given into the hands of the peo

ple. If they control it against those who
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now vote, then the whole people do not govern.

Now, if we are to have something different, by
which the people are to control the elections, it is

tantamount to saying the people have not the ac

tual sovereignty, though nominally they have
;

and when gentlemen talk about an artificial basis

I say that the artificial basis is that which now

prevails. The whole thing is artificial. Here

one-fourth of the population, according to the

gentlemen s argument, are disfranchised ;
and

they say also that the men whom they elect will

vote differently. Is this democratic representa

tion ? If so, then I have not learned democracy
and republicanism aright ;

I have been to the

wrong school all my life. [A laugh.] As I said,

I did not get up to enter at length into a discus

sion on this subject. I have heard a great many
sentiments advanced and received with much

approbation, from which, gentlemen at another

time would shrink with horror ;
and I expect

to see the day when those who elect representa

tives shall be entitled to eqxial privileges ; and

when one man s vote shall not counterbalance

the votes of three or four others, because he hap

pens to live on one side of an artificial line
;
and

when my friend talks about the slaves ofthe South

being represented in congress, it seems to me he

does not clearly understand what he is saying.
If he does, I admit he takes a view very different

from mine. I should like to hear him explain,

and if lie can show that the slaves are represented
on the floor of congress, save me, I say, from rep
resentation anywhere and everywhere. [Laugh
ter.]

Mr. HATHAWAY, of Freetown. I did not

expect that this debate would come up this after

noon. I came here, therefore, totally unprepared
to discuss the matter now before the Convention.

I do not know precisely what portion of the pres
ent Constitution the amendment proposed by the

gentleman from Essex covers. He lias made his

references, but I confess I am not yet informed

precisely to what particular part the amendment
is to be applied. There is one portion of the

amendment, however, that I do understand. It

is that portion that applies to the amendment of

the Resolutions that were reported from the Com
mittee, for the purpose of striking out the word
&quot;

population
&quot; and inserting the words &quot;

legal

voters.&quot; That portion of the amendment I do

understand, and I understand its application.
This debate has come up unexpectedly, as I said

before, and I did not intend to discuss it
; but

whether prepared or unprepared, the question is

here and is to be met
;

if the proposition of the

gentleman from E^sex be wrong, then no doubt

it will be rejected ;
if it be right, I have that

high opinion of this Convention that they will

amend the Resolutions, and incorporate the words

legal voters instead of population, basing the rep
resentation in the Senate upon the legal voters,

instead of basing it upon the people of the sev

eral districts.

Sir, much has been said in reference to the for

eign population. Perhaps my sympathies will go
as far as those of any other gentleman towards

that foreign population that have sought an asy
lum and a home in this country. And, Sir, there

are certain rights and principles involved in this

matter. Aye, Sir, our very form of government
is involved in it

;
but so far as the form of the

government is concerned, I am inclined to stand

by that, however much my sympathies may be

with the foreign population who have been driven

from their homes and have sought refuge from

oppression here.

Something was said here by the Chairman of

the Committee who introduced this matter, to the

effect that it would make very little difference

practically, whether the amendment substituting

the words &quot;

legal voters
&quot;

for the word &quot;

popula
tion&quot; was adopted or not. If that be the case,

why should gentlemen be so tenacious of the word

population ? striking it out and substituting the

words legal voters would do no harm. It is said

by the gentleman from Fall River, (Mr. Hooper,)
if I understand him correctly, that there are about

a thousand inhabitants in that town who are for

eigners, and that for some time there has been a

patent form in use for naturalizing them, and that

about six hundred have been naturalized out a

thousand. This certainly strikes me as rather sin

gular. I am not going to impugn the declaration

of the gentleman. I do not know but it is so ;

but I certainly supposed it was requisite that

there should be in the first place, a declaration of

the intention to be naturalized, and a residence of

a certain number of years before naturalization

could be perfected. It seems to me that this pop

ulation, of which the gentleman speaks, instead of

being a foreign population becomes almost a home

population ; but be that as it may, there are other

questions involved in this matter of much impor
tance.

I am informed by a friend near me, that I

misapprehended the statement of the gentleman
from Fall River, (Mr. Hooper,) as to the number

of the foreign population who have been natural

ized. There are about three hundred instead of

six hundred, as I formerly stated. I did not in

tend to misrepresent the matter, but be the

number what it may, it docs not affect the argu

ment. Another gentleman, the gentleman from

&quot;Worcester, who followed next in the debate,
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spoke of the sovereignty of the people. It re

minds me of the expression used by Judge Jay,

&quot;that this is a nation of sovereigns without a

subject.&quot;
We shall not find a subject unless we

go into the Southern States, and find one with a

complexion different from our own. I do not

understand this to be the principle of our govern

ment, and it is owing either to the fact of my
own confusion of ideas, or else other gentlemen,
who have been endeavoring to enlighten us on

this subject, are confused in their ideas of the

principles of our government. I had supposed
that the great principle of government, which pre
vails in this State, as well as in all American

States, was that laid down on board the May
flower, on the llth of November, when she lay

in Plymouth Harbor, not that individuals are the

sovereigns of this land, but that a majority
constitute the sovereignty. This was the princi

ple that was adopted as the platform upon which,

our great theory of self-government rested, and it

has so remained from that day to this.

The gentleman from Boston, has said something
about manufacturing voters, and that this govern
ment of ours is ail artificial, and not a natural

government. It may be so in practice, but is it

so in theory ? Let me say to the gentleman, that

he will find that doctrine in the Constitution of

this State, and every State in the Union, as well

as the United States. This is the doctrine, that

the people in forming the fundamental law, re

strict their agents to start with, and they have a

perfect right to do so
; they not only restrict their

agent-, but I now speak of the people, the sov

ereignty, the great majority in the same manner

they restrict themselves. And yet gentlemen turn

round and say it is not the Constitution of the

people, because they have restricted themselves.

What are the restrictions which they have put
upon themselves r They say no man shall vote

if he be an alien
; they say that a person who

votes, shall have resided in the Commonwealth a

year, and in the town in which he offers his vote,

for six months, and that he shall be a tax payer.
All these restrictions are placed upon themselves,

and did not the people, who thus restrict them

selves, adopt these restrictions from the outset ?

Who adopted the present Constitution ? The

people themselves. I contend that the sovereignty
resides in the majority. If the majority of the

people choose to restrict themselves, be it artifi

cially or otherwise, the whole people are bound,
for the majority represent the whole people.
These are my views in relation to the abstract

principle of the American system, of government.
I may be in error in reference to it, but it seems
to me I cannot. These are considerations that

have been forced upon my mind for years and

years past. And is it not so ? Can it be other

wise ? Though this artificial system is introduced,

yet is it not the people that have introduced it ?

Is it not the people that restrict themselves ? Who
can avoid an answer in the affirmative. If this be

so, Sir, then the question is a plain one, in refer

ence to this particular matter, as to whether we
shall substitute the words &quot;

legal voters
&quot;

for the

word &quot;

population.&quot; If the people have restricted

themselves, as well as their agents, in every
branch of the government, I ask the Chairman of

the Committee, why they should not restrict them
selves still further by the words &quot;

legal voters.&quot;

Who are to choose these senators ? Base them

upon population or not, as you will, who are to

choose them ?

Is it the population that chooses them ? Not

so, Sir
; the gentleman must fall back upon his

legal voters, even if he retains the word popula
tion

;
and the question wrho the legal voters are is

to be settled probably by this Convention. I

doubt very much whether the people or their

representatives here, will hereafter restrict them

selves to any greater extent than they are now
restricted under our present Constitution. Well,

who will have to vote for these senators ? Will

you call in men, women and children to elect

them ? The gentleman says nay. Then pray tell

me who is to elect them ? If you put in the wrord

population Avill they not still be just as much
chosen by the legal voters wrhen the word popu
lation is there, as if the words legal voters were

substituted ?

Sir, this is my view of the subject, and so far, I

understand the proposed amendment that I shall

vote for it. As to the other portion of the amend

ment, unless I am convinced by the arguments
that may be made here of its correctness, I shall

vote against it, for I frankly confess I do not

clearly understand the utility of making the

change in the wording of the Report that is pro

posed by the amendment.
Mr. GREENE, of Brookfield. I desire through

you, Mr. President, to ask the gentleman one

question. According to my view of the matter,

our form of government requires that a majority
of the people shall govern. But according to the

gentleman s argument, this is not correct. I

should be glad to hear the gentleman explain to

us more definitely his view as to who are the

people. According to my view, the people are

the community, but if, as the gentleman has told

us, the people arc the legal voters only, I must con

fess that the wind is completely taken out of my
democracy.

Mr. HATHAWAY, of Freetown. I doubt
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whether I can answer the question of the gentle
man satisfactorily to himself, for he has evidently
made up his mind already in regard to this mat
ter, lie says, that if the people are only the

voters, the wind is taken out of the sails of the

Democratic party. I am fearful, Sir, I shall not

make myself understood. But, I say in reference

to the word people, that I regard all men, women
and children as the people, and I believe that they
are so regarded in all portions of this country. It

is a doctrine that I have not heard controverted.

But, what I intended to say is, that by no means,
would I extend the right of suffrage to this whole

people, but it was by the whole people that our

organic law was adopted. They in fact restrict

their own rights under that organic law so

adopted by them, and although they restricted

their rights, they are no less part and parcel of

the government ;
and I will give an illustration

of such restriction by saying, that in the case of a

family, the male members of the family only
should be entitled to vote, and that the privilege

should be confined to them. The privilege of

voting is further restricted, by saying that no

person shall vote who is not of the age of twenty-
one years, as the gentleman from Boston has

said, forming a sharp line in reference to this

matter. There are also other restrictions under

our form of government. One is, that a man
shall reside a year within the State, and six months

within the town in which he offers his vote, before

he shall be entitled to the privilege of voting.
These are the restrictions which the people placed

upon themselves, and they are but a few of the

many I might enumerate. But the inquiry which
I wish to make is, whether the Chairman of the

Committee who reported the Resolution would

strip off all these restrictions, and permit the

people as contra-distinguished from the legal

voters to come in and vote ?

Mr. GREENE, of Brookfield. I am happy to

agree with the gentleman from Freetown in

respect to this point. I define the people to be

the collective body, which includes within its

limits every rational creature in the Common
wealth. And, Sir, I maintain that we are here

as delegates of the people so defined. I take it

to be a practical question ; and I ask gentlemen
to reflect upon the true situation of affairs at

home, in their respective neighborhoods, where
the bonds between husband and wife, parent and
child are so natural, so strong, so immediate. I

ask them to inquire, as a practical question,
whether the husband and father are not the

natural representatives of the wife and children ?

Starting upon this basis then, I come to this con

clusion, that the whole population are fairly and

legally represented by the legal voters of the

Commonwealth. And this being so, I think

that every man who looks fairly at the matter

will say that we are fairly delegated by the whole

people. Now, if this is the case, if the legal

voters are the legal representatives of that portion
of the community who are not entitled to vote

that is, the women and children, I shall be con

tent that the word population shall remain. It

appears to me that the Report made by the Com
mittee is one that is just and proper, and one that

should be respected as coincident with the facts

of the case. One other remark I desire to make,
in regard to the illustration which has been

brought forward by the gentleman from Boston,

in reference to the slave representation of the

South. It appears to me that it is a mistake to

say that the slaves are represented. I think it is

the slave power that is represented, and not the

slaves themselves.

Mr. BRADFORD, of Essex. The object of

my amendment, Sir, is to abolish the distinction

now existing between the qualifications of persons
who hold office and those who vote. It is well

understood, that at the formation of the Constitu

tion, there were many distinctions made between

a person qualified to hold office and a person

qualified to vote. The idea was to confine the

government to as few hands as possible. Some of

these distinctions still remain. Among others,

there was one creating a money qualification.

The object of the present amendment, is to do

away with the distinction which excludes any
portion of the legal voters from holding any office

in the Commonwealth.

Mr. BATES, of Plymouth. I wish to make

only a single remark. Upon looking at the

statistics, I find that there are in Massachusetts

245,142 polls taxed. I see also that there are

182,328 legal voters, leaving a surplus of 62,814

men upon whom the people of Massachusetts im

pose taxes. Shall we compel these men to assist

in carrying on our government and yet say to

them, that they shall not be represented ? I de

sire to ask the gentleman whether he will deprive

those men who are now taxed, of representation,

as I think his amendment really has that effect ?

Mr. BRADFORD. I preferred the amend

ment as originally offered, for the reason that

those young men who are ratable polls and are not

voters, and who have to take an interest in the

affairs of the government, should be included as a

part of the basis of representation. I do not con

sider it at all important, for the reason, as I have

before stated, in answer to the argument of the

gentleman who thought the foreign population

were entitled to representation, and that is, that
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did not suppose it was expected that the legisla

ture would be able to finish up their business on

Monday ;
but he had been requested by members

to say, that if they had the exclusive use of this

hall on Saturday and Monday, they would be

enabled to bring the business of the session to a

close very soon thereafter, probably on Wednes

day. He had himself no doubt it would greatly

facilitate their labors, if the Convention were to

adjourn until Tuesday at 3 o clock.

The question being taken, the motion was

agreed to.

Orders.

The following orders were adopted :

On motion by Mr. FOSTER, of Charlemont,

Ordered, That the Committee on so much of

the Constitution as relates to the Frame of Gov
ernment, be instructed to inquire into the expe
diency of adding to the Constitution a provision,
that the marriage contract shall not change the

legal relation which the wife sustains to the own
ership and disposal of the property which . she

possessed before marriage, or may legally acquire
afterwards, by inheritance or otherwise.

On motion by the same gentleman,

Ordered, That the Committee on the Encour

agement of Literature be instructed to consider

the expediency of so amending the Constitution,
that the State shall provide, or know that provis
ion is made by private bounty, as liberally for the

education of her daughters as for her sons, so far

as the female character and condition require ;

that physical, moral, literary, and scientific educa
tion be made as accessible and as cheap to our

daughters as to our sons, so far as the thirst and

capacity of our daughters for education, the true

interests and glory of Massachusetts, and the sup
ply of that rapidly increasing demand for educated

and hif/hly educated females, requires ; that such

provision be made within the following ten years,
and after, and be made in connection with and in

some proportion to private endowments, since

there is a reasonable expectation that private

bounty will be directed in an eminent degree
more than it has been to the superior education of

the daughters of Massachusetts.

On motion by Mr. KNIGHT, of Leicester,

Ordered, That the Committee to whom was re

ferred so much of the Constitution as is contained
in the Preamble and Declaration of liights, be
instructed to consider the expediency of so amend
ing the Declaration of Kights as to provide that

every citizen of this Commonwealth be at liberty
to pursue any business, trade, or employment for

a livelihood, being responsible for the abuse of

rhat privilege, and that no law shall impair that

tight.

On motion by Mr. WATERS, of Millbury,

Ordered, That the Committee to whom was re

ferred so much of the Constitution as relates to

Sheriffs, Registers of Probate, and other County
Officers, be instructed to inquire into the expedi

ency of so amending the Constitution, as to pro
vide for the election of Justices of the Peace by
the people, for the term not exceeding five years,
and in a proportion not exceeding one to every
five hundred inhabitants in the several cities and
towns of this Commonwealth.

On motion by Mr. WILSON, of Xatick,

Ordered, That the Committee to whom was re

ferred so much of the Constitution as relates to

the Encouragement of Literature, be instructed to

consider the expediency of so amending the Con
stitution, as to provide that all moneys to be derived

from the sale of the public lands in Maine
;
and

from that portion of the shares owned by the

Commonwealth in the Western Railroad, paid for

by the proceeds of sales of lands in Maine ; and
also the monies to be derived from the claim of

the State on the General Government for military

services, shall he added to the School Fund, until

said fund shall amount to the sum of two mil
lions of dollars

;
said fund to be preserved invio

late, and the income of the same to be applied

only to the aid of Common Schools and for other

Educational purposes.

On motion by Mr. GILBERT, of Harvard,

Ordered, That the Committee on so much of

the Constitution as relates to Oaths and Subscrip

tions, be instructed so to amend the same, that

the exceptions made in favor of the &quot;Quakers&quot;

be extended to all who have conscientious scru

ples in regard to taking an oath.

On motion by Mr. BIRD, of Walpole,

Ordered, That the Committee on the Frame of

Government, &c., be instructed to inquire into the

expeiidiency of a constitutional provision that no

special privileges or immunities shall ever be

granted that may not be altered, revoked, or re

pealed by the legislature, and to report thereon.

Debtors.

Mr. COLE, of Cheshire, offered the following

resolution :

Resolved, That the legislature shall have no

power to pass an act, the provisions of which re

lease or discharge debtors from the payment of

just liabilities.

The resolution was referred to the Committee

on the Frame of Government.

Monitors.

The PRESIDENT announced the following

Monitors :

Eastern Gallery Mr. Ober, of Beverly, and

Mr. Bliss, of Hatfield.
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Western Gallery Mi. Cleverly, of Wellfleet,

and Mr. Wood, of Enfield.

Mr. WILSON, of Natick, moved that the Con

vention resolve itself into Committee of the Whole
on the unfinished business of yesterday.

Qualification of Voters.

The motion was temporarily withdrawn at the

request of Mr. DURGIN, of Wilmington, upon
whose motion it was

Ordered, That the Committee having under
consideration so much of the Constitution as relates

to the Qualifications of Voters consider the pro

priety of so altering the Constitution, as to provide
that no individual shall be deprived of the privi

lege of voting for State and United States officers,

in consequence of having changed his residence

to another portion of the State, or lose his residence

for the above purpose, until he shall have gained
it in another.

COMMITTEE OF THE WHOLE.

Mr. WILSON, of Natick, renewed his motion,
and it was adopted, and the Convention accord

ingly resolved itself into a Committee of the

Whole, Mr. Morton, of Taunton, in the chair.

The Committee resumed the consideration of

the Report from the Committee on the Senate
;

the pending question being on the amendment
offered by the gentleman from Essex, (Mr. Brad

ford,) to the resolutions reported by the Commit
tee. The gentleman from Ncwburyport, (Mr.

Kinsman,) being entitled to the floor.

Mr. KINSMAN, of Newburyport. I would

willingly dispense with my privilege of occupying
the floor at this time, if any other gentleman, en

tertaining the same views with myself, is disposed
to address the Convention, and there are many
gentlemen who entertain those views who are

better able to address the Convention on the sub

ject than I am. I should not have arisen at all

had it not been, that at the close of the session

yesterday, it appeared likely that the Convention

would take the question, and as my views had

not been fully expressed by any member, I rose

to protest, on the part of those who agree with

me in opinion, as well as on my own part, against

the adoption of the amendment to the order, em

bracing, as it does, a principle, which I think

ought never to be adopted in the Commonwealth
of Massachusetts. It proposes to change the ba

sis of representation of the Senate so as to make
that basis the legal voters. The Senate will con

sequently, under the operation of such a provision,
be a popular body ; and I suppose the House will

also be so constructed. Now, allow me to call the

attention of the Convention to another question.

When this matter was first brought tomy consider

ation, I was not aware that this proposition would

materially alterthe present basis, and supposed that

the ratio of senators and representatives would so

nearly coincide, that it would not make much
difference whether the Report was based upon
one or the other, but upon turning to the statisti

cal tables, I find it will produce a very remark

able difference, I will name one or two of the

extremes :

Somerville has 9.03 voters out of every 100

inhabitants, while the town of Southwick has

26.11 out of every 100. A large proportion of

the towns have less than 20, and many of the large

cities and towns have only 13 or 14 voters to

every 100 people.

It is, therefore, obvious that the principle of

equality by the operation of an amendment like

this, can no longer be maintained. But the sys

tem of equality I think lies at the foundation of

our whole representative system. It is needless

for me to quote authorities on the subject, for you
can hardly look at a declaration or bill of rights,

in the Constitution of any State in the Union,

where you will not find it asserted. I should not

care so much about it, if the term legal voter

had a fixed permanent meaning ;
it is not so. A

legal voter in one State is not required to possess

the same qualifications as in another, and it so

happens, that a voter in Massachusetts is not re

quired to possess the same qualifications at one

time as at another. You thus take a fluctuating,

arbitrary rule, and make it a common measure of

equality in representation throughout the Com
monwealth. It is the same as if you take a yard

measure, and sometimes call it two feet and some

times three feet, and sometimes four, and make it

still the general standard. My impression is, that

all the people should be represented. But who
are the people ? I agree with the gentleman from

Brookfield, that the word people comprehends

every human being, males, females, and children,

although I could not but think, if a man looked

upon our political papers, just before an election,

he would form a very different idea of the people,

from that which he would form after the election

was over. He would suppose that the people

were only those upon &quot; our side,&quot; and that the

rest were all outsiders. But that is no part of

my creed. I am a member of a political party it

is true, but I know no party here. I go for a com

prehensive view of the whole people, and an equal

representation of the whole people.

I will now briefly revert to the instances in

which this inequality of which I have spoken

exists, and whence it arises. In the first place, it

is said that women and children constitute more
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than one-half the community, and that wherever

there is a disproportion of this kind, of course,

adopting this rule, there will be a disproportion in

respect to the voters. Another is the population
of manufacturing towns

;
another is where the

population consists to a considerable extent of

aliens. Now, how do these inequalities arise ?

I find them to exist chiefly in those communities

bordering upon the sea coast. It is there, per

haps, that the inequality is the greatest. But how
does it arise ? It arises chiefly from the fact that

most of the male population of these towns and
cities are at sea. It is true, a man does not lose

his right to vote, if he is at sea, and but few per
sons woiild care to have their names upon the

voter s list, if they were conscious that they could

not enjoy the privilege of voting. A great part
of this inequality has also arisen, not from any
human arrangement, but from that over which
man has no control, namely, the act of God.

Those terrific storms which have prevailed in the

neighborhood of Prince Edward s Island, for sev

eral successive years, have made hundred of

widows, and left many children fatherless, and
now gentlemen wish to add to the distress of these

unfortunate persons, by depriving them of the

privilege of representation, from their own imme
diate neighborhood, and friends. The inequality
also occurs amongst the fluctuating population of

manufacturing towns. Where an alien popula
tion is numerous, it also occurs. Alien population
is another cause, is another class upon, whom it is

said that this will operate unequally. Now, Sir,

can it be made to appear that with reference to

taxation, with reference to the school fund, and
the thousand other matters of municipal regulation,
the alien population of Boston have not a fair and

equal interest with the other citizens of Boston ?

There is no use in saying, that if you give the

alien population a right to vote, they will control

the election, and that they may elect representa
tives of a different political party from the native

population. Of all the thousand questions that

enter into the political contest of the day, one half

of them have no practical result. You introduce,
for instance, resolutions upon the subject of slave

ry. Very well, they are passed, and there is an
end of the matter. So with other questions of no
immediate interest to the community ; but when
ever a legal and practical question comes up, the

parties all unite just as they do on the subject of

slavery at the South. Our Southern friends arc

more enthusiastic and earnest in their political

feelings than we are, generally speaking. They
are, as whigs and democrats, bitterly opposed to

each other, but when the question of slavery is

agitated, they all walk up to the mark without

any divisions and dissensions among them. There

fore, it is that, considering Boston as one munici

pality, it is no matter whether the delegates are

elected by the resident or foreign population.
But it is said gentlemen are unnecessarily

alarmed about this matter
; that if the representa

tion is based upon legal voters, thereby depriv

ing towns having a large female manufacturing,
or alien population, of representatives for that

population ; yet they will still be represented by
the whole representatives of the State, or in other

words, the country towns will take care of the cities

xipon whom this loss of representatives will fall ;

that they will be taken care of by the people of

the interior whose interests are adverse to those

of the sea coast towns. Now, would any man
like to have his interests represented by any other

than neighbors and friends ? Would any man
like to be told, Oh ! it is all right, we ll protect

you ; you don t need representatives. True, you
may be taxed, but it is for your own good ; no
matter who represents you ; it is all right.

Now, I may make one remark about the Irish

population, showing that they are more favorably

represented by the representatives of the city of

Boston than by any other. It is this : there is

an unfriendly feeling existing towards the Irish

in the interior towns. The people of the interior

are suspicious of them
; they do not like them.

I do not say it is so everywhere, nor do I say it is

unreasonable ; but I say this, that where the Irish

are best known, there they are the most respected.

It is true, they come over here in a state of ignor

ance, and have much to learn
; but they are indus

trious, and contribute greatly to the good of the

Commonwealth
;
wherever they are known, their

qualities are appreciated ;
and certainly those who

employ them and know them best, would be

more likely to represent them truly than could be

done by this system of vague representation,
which is everywhere and nowhere.

There is another objection that I have to this

amendment and to this sort of representation. It

is, that there is no accountability. This is one of

the most important points in our representative

system the ability of the people to call those del

egated who represent them, to account for their

acts. How are the Irish population of Boston to

call to account any representatives, for instance,

ofRoxbury, or any of the adjoining towns, or the

town of Westfield, in Franklin County. They
can call to account representatives of Boston, by
holding meetings and giving expression to their

feelings ;
and there is not a single representative

in all Boston, who, if he should consent to do

injustice to the Irish, would ever be sent here

again. Every body knows that. There is, there-
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fore, every reason why the present system of rep

resentation should be retained.

But I have another objection still more impor
tant. One of the principles which lies at the

foundation of the frame-work of our government
is, that taxation and representation shall go to

gether. We have abolished all property qualifi

cation of electors ; but there is a wide difference

between saying a man shall be worth one hundred

pounds sterling to entitle him to vote, and saying
a man shall not vote who is at the same time sub

ject to taxation. And it will be found that prop

erty is one of the greatest elements in all govern

ments, even greater than the rights of persons.

Many nations have suffered the greatest injustice

and oppression without resistance, so long as they

were left in the enjoyment of their property.

Persons have been killed and imprisoned, and

have borne almost everything. But when you
come to touch their property, they rise up in re

bellion. If you kill a man, he is gone, and there

is an end of him
; but if you take a man s prop

erty by fraud, so long as he breathes the breath

of life, he will try to get it back, and revenge
himself for the wrong.
You recollect how it was in England in the

time of Charles I. The moment he attempted to

extort ship-money, England was in a blaze. So

it was in the case of our own Revolution. It re

sulted from a question of property. And you
will find in our entire history, that taxation with

out representation has been considered the utmost

degree of injustice which can be inflicted on the

people. Now, the argument made by gentlemen
here is somewhat inconsistent. They are perfectly

willing to adopt this principle, basing representa
tion upon the voters so long as they profit by it.

They see nothing improper about it, no tyranny
in that ; but when they come forward here and

talk about the smaller towns, and ask that the

representation be altered, so that they may have

a representative every year, then their argument
is changed ; they say that inasmuch as these towns

are represented but a few years out of every ten, and

that these same towns may be taxed many years

when they are not represented ; that this is taxa

tion without representation, and is, therefore, tyr

anny. I, too, say it is tyranny, and, for that rea

son, ask the Convention to vote against this

amendment.

I was gratified to hear the remarks of the gen
tleman from Worcester, (Mr. Earle,) who said,

that if the doctrine of the gentleman from Natick

was correct, he had been all his life at the

wrong school. I should not have said a word
if he had not, in regard to this matter ;

but as he

has alluded to it, I must congratulate him that

his thoughts are turning in a right direction. But
it is said that this Convention is revolutionary in

its character, and can change the old principles of

the government. There is no question but this

is the case
;
and so we have a revolution every

year whenever there is an election of the officers

of government ;
and it is one of the beauties of

our system of government. It is like a wcll-bal-

anced machine, having the principle of compensa
tion belonging to it, by which any irregularity

may be corrected without breaking the machine,

or even retarding its motion. But there are cer

tain things that the Convention cannot do, as well

as many things that it may do. It derives its

power from two sources
; first, from the legisla

ture, which is its father
; and next, from the body

of the people, which is its mother ; and when it

assembled here and organized, this child, so brought

forth, became of age, and capable of doing all that

it is authorized to do by the parents who created

it. But even if it were revolutionary, as some

gentlemen have contended, still there arc some acts

which this Convention cannot perform. For in

stance, it cannot change the character of the gov
ernment from a republican to a monarchial. It

cannot change the principles upon which the gov
ernment is based by vesting the legislative, the

judicial, and the executive authority in any one

person. Another thing they cannot do, as I ap

prehend, is this very thing I have been naming.
It cannot alter the basis upon whicli the repre

sentation of this Commonwealth is founded, so as

to allow of taxation without representation. These

are, in short, the reasons which have operated in

my mind to induce me to vote against this

amendment.

Mr. WALLACE, of Palmer. I am disposed

to regard this question as one of more importance

than gentlemen seem to attach to it, from the

manner in which they were yesterday inclined to

press it to a vote. I look upon it as one of three

very grave questions which arc to be considered

and settled by this Convention. This question

relates to the basis of representation in the Senate.

The two other questions to which I refer relate to

the basis of representation in the House of Rep
resentatives ;

whether the principle shall be that

of allowing one representative from every town,

or whether it shall be by the district system with

a basis cither of population, legal voters, or ratable

polls. I think, as was suggested by the gentle

man from Newburyport, (Mr. Kinsman,) that

they properly belong together, and, as such, bear

important relations to each other, and are in some

degree dependent upon each other. The Senate

basis, as proposed by the Committee in ihc r Re

port, is, in my opinion, of less importance practi-



14th day.] THE SENATE. 207

Friday,&quot; WALLACE. [May 20th.

cally, than it is in the establishment of the true

principle upon which the representation should

be based. If I understood correctly the statistics

which were read yesterday by the gentleman
from Natick, (Mr. Wilson,) after all, practically,

it is but of little importance whether the basis is

placed upon the whole population, or whether it is

fixed upon the number of legal roters. As I un
derstood those statistics, the practical effect will

only be to transfer one senator from the county of

Suffolk to the county of Plymouth. Therefore, it

seems to me that the practical effect is of very
little consequence.

I am aware, Mr. Chairman, that it sounds very
well to say that in our Constitution we base the

representation upon the whole people ;
and as a

mere matter of sound there is something in it, but

not much of principle. I think, that if we are to

embody an idea in the Constitution, it should be

a practical one and a vital one, not one resting

simply in terms. I rather believe that the true

basis of representation is that of legal voters
;
for

I hold that it is the legal voters who have been

heretofore, and will be hereafter, practically, those

upon whom the representation will be based, and

not upon population. I therefore prefer to call

things by their real names. Now, who are rep
resented ? I think that question is pertinent to

the case which is before us. Is it the population
in gross, or is it, in point of fact, and practically,

the legal voters ? I think it is the latter. We
speak of population, or the people, in two senses.

We speak of them in an actual sense, wherein

would be embraced every living soul in the Com
monwealth or the country. We speak of them,

in the second place, in a legal or constitutional

sense, wherein are embraced only those persons
who have been recognized, and who are recog

nized, by common consent, under a constitutional

government, as properly exercising the rights of

suffrage at the ballot-box. Consequently, it ex

cludes minors, women, and foreigners. That is

practically a truth. That being the case, I could

hardly conceive, the other day, how the gentle

man from Salem, (Mr. Lord,) should mistake, or

doubt, or be led to make the inquiry, who the

people were when, at the same time, he informed

us he had been sent to this body, and had been

honored with a scat in the legislature, by a ma

jority of seven or eight hundred, when there were

others who came with a majority of only one

merely counted in. I thought that gentleman
could have no doubt who the people are in his

case, nor that he is one of them. If I supposed
we were about to ingraft into the Constitution a

principle providing for the millenium, which my
friend from Brookficld, (Mr. Greene,) is in an

ticipation of seeing, or seems to desire not in

deed that millenium in which the lamb and the

lion shall lie down together but when men and
women shall march up to the ballot-box together,

then the true basis of representation would be the

whole people. But such is not the case, and, as

I conceire, it is not to be provided for. If it

were so, the gentleman would be correct. But
I think the time has not yet arrived when this

Conrention are to consider the subject with much

gravity. In a Convention which may sit here

some thirty or forty years hence, that may then

be a living and vital principle ;
but it is not the

case now. We must take things as they are.

The gentleman from Boston, (Mr. Hillard,)

who first addressed us yesterday, took the posi
tion that it was essential to make the Senate basis

that of the whole people, so that these people who
are in a particular district, and who have not the

right of voting, can be represented. If it were a

fact that the whole people were represented, prac

tically, that doctrine would be correct. But
when I am led to differ with that gentleman, I am
inclined to distrust my own convictions, and to

think that perhaps my own mind may be too

obtuse to appreciate his argument. I do not

conceive that the whole people are represented.

Then who are represented? I hold that if an

individual has not the right of suffrage, if he can

neither politically create, nor politically destroy,

a representative, he is not in any strict sense rep
resented. The gentleman illustrates his position

by saying that in any given district, in nine cases

out of ten, not one-half of the legal voters vote for

the person who is elected, but that, nevertheless,

they are legally and constitutionally represented.

But if an individual has no right to create his

representative, and no power to destroy his repre

sentative, how and wherein is he represented?

Suppose the representative totally misrepresents

all those persons who have no voice in his elec

tion, is there any remedy ? None except that

suggested by the gentleman from Newburyport,

(Mr. Kinsman,) and that is, the influence they

can exert among those who have the right to

vote.

But my answer to that gentleman s argument

is, that it is wholly immaterial in practice, whether

one-half the people who have the right to vote,

exercise that right, because by not exercising it,

they permit an election to go by default, they

confess an election, they tacitly consent to the

election from the very fact that they do not seek to

exercise their right. But it is not so with those

who have not the right, and cannot exercise any

power at the ballot-box ;
it is not so with minors,

it is not so with women, and it is not so with
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Perhaps this is the only instance in human
history, of that positive, original, social compact
which speculative philosophers have imagined as

the only legitimate source of government. Here
was a unanimous and personal assent, by all the

individuals of the community, to the association

through which they became a nation.&quot;

Proceeding from these ideas to the principles

from whence I suppose they were derived, I

find that mankind, in common with all created

intelligences, are divided into two principal classes,

the independent and the dependent. My idea of

sovereignty, then, is, that those rightfully possess

it, who stand in the relation of independent in the

community, and not that of dependent. I

necessarily come to the conclusion, then, that the

female portion of the community are in this con

dition of dependence, that they never can, and

never ought, rightfully, to be considered as pos

sessing sovereign power. I derive this view from

the reflection, that whoever exercises sovereign

power, must in himself be to that extent indepen
dent. I find, Sir, that a large proportion of the

community is made up of children and young

persons. Are these proper receptacles of power,
are these to be considered as a part of the sover

eignty of the Commonwealth ? Not so, as I learn

the principles of democratic institutions.

I come, then, Sir, to the conclusion, that I know
of no American doctrine, which is not based upon
this principle of independence ;

and when we

speak of the people in a constitutional or in a

legal sense, we refer to that class of persons who

participate, and who have a right to participate, in

the election of those officers who frame and con

stitute its government. Let us see how this

stands. I refer now to that next organization of

the government which was entered into between

the people, the inhabitants, the citizens, or what
ever term you please to use, in 1779 and 1780,

and I would direct your attention to the preamble
in that instrument. It is here that I look for

principles ;
it is here that I expect to find what is

the idea upon which they constitxited the govern
ment. I see in the second paragraph, that

&quot;The body politic is formed by a voluntary as

sociation of individuals ;
it is a social compact, by

which the whole people covenant with each citi

zen, and each citizen with the whole people, that

all shall be governed by certain laws for the com
mon good. It is the duty of the people, there

fore, in framing a constitution of government, to

provide for an equitable mode of making laws, as

well as for an impartial interpretation, and a faith

ful execvitioii of them
; that every man may, at

all times, find his security in them.&quot;

Here I recognize the principle of a government

dividing itself up into two classes, the citizen

covenanting with the whole people, and the whole

people covenanting with the citizen. I refer also

to the fifth article of the Bill of Rights of this

Commonwealth, which is -as follows :

&quot; All power residing originally in the people,
and being derived from them, the several magis
trates and officers of government, vested with

authority, whether legislative, executive, or judi
cial, are their substitutes and agents, and are at
all times accountable to them.&quot;

The tenth section of the same instrument is

this :

&quot; Each individual of the society has a right to
be protected by it in the enjoyment of his life,

liberty, and property, according to standing laws.&quot;

Proceeding then, Sir, upon this idea, that this

was a compact, that it was unanimously assented

to by those who were governed by it, that it con

tains the same principle which it did at the time

it was promulgated, I consider it as assuming
the true American doctrine. And how did they

proceed with the basis of representation in the

legislature ? They said, that a community con

sisting of so many ratable polls shall be entitled

to a representation. But this doctrine is now
called monstrous ! When it is proposed to re- (-.

store the Constitution to this principle, which was
laid down in the first charter of American govern
ment, it is characterized as being monstrous, nar

row, and illiberal, because, forsooth, it is proposed

by this amendment, to exclude aliens as a basis of

representation. If I understand the argument
of gentlemen on the other side, it is, that these

other persons to whom they refer are entitled to

representation. I beg to know, Sir, when and

where aliens and foreigners ever came to the

right to exercise power in the direction of the

affairs of the government of Massachusetts
;
I

beg to know, when the principle was incorporated
into this new American idea. According to my
judgment, it never was recognized, and of course

I do not recognize it as a correct principle at this

time, nor as an American idea at any time, here

or elsewhere.

What, then, is the true foundation as a basis ?

In my judgment, it is simply those who are ac

countable to the government ; those who have

the power to create, and those who have the

power to control. I speak of the constitxitional

power ; I do not speak of the revolutionary

power. I speak of that power which is consti

tuted before the Constitution, by which we have

the right to change and alter our form of govern
ment according to the forms as they are laid
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down. Represented ! Aliens and foreigners a

right to he represented in Massachusetts ! When
did they get that right ? Where did they get the

right to claim it ? Why, Sir, when I hear gen
tlemen stating this claim, it almost makes the

revolutionary hlood boil, to hear it asserted that

they had a right to come in and claim this power.
The gentleman from Natick, (Mr. Wilson,) has

said they would feel indignant if we did not re

spect this claim. Shall we depart from the prin

ciple by which we have been guided for so many
years ?

Mr. WILSOX, of Xatick. With the permis
sion of the gentleman from Bedford, I wish to

ask him one question, and that is whether he does

not understand, that by the Constitution of Massa

chusetts, these foreigners arc now represented, and
have been for years ? It is the American doctrine,

and lias been recognized in all time. What I

contend for, is, that we should not adopt a narrow

basis, which, we cannot stand upon before the

people.
Mr. SIMOXDS. I can reply to the gentleman,

that I do know it, and I wish to return from that

departure from what I consider the American

idea, to the real principle upon which I think the

government was founded. I will tell the gentle
man how, and in what way this innovation came

to be established. We never saw anything of it

before we find the original Constitution came to

suffer from the effects of legislative tinkering.

That is the way in which this new principle was

brought in. It comes in through and after the

power of the legislature to tinker the Consti

tution of the people, as they had adopted it

and maintained it. For one, Sir, I am unwil

ling either to grant to the legislature the power
to touch the Coiistitutioi^vhich we may form, or

to allow them any longer to tinker that under

which we now live. I desire that, before we
leave these walls, we shall put such a Constitu-

tutioii before the people, as will forever foreclose

any such act. Our forefathers, when they estab

lished these principles, were careful to use such

language as was plain and intelligible ;
and when

they thought there was doubt about it, they gave
an explanation to it. That language is so ex

plained, that no man can get up and ask who the

people arc. They defined the word &quot;inhabi

tants,&quot; stating how it is to be taken and consider

ed in the Constitution which they made. What
has the legislature done since r They have given
a new and another interpretation to the word
&quot;

inhabitants,&quot; and therefore we are interrogated
in this manner as to which and what interpreta

tion we are now to stand by.

Without going over this whole subject, the few

14

remarks which I propose to make will close all

that I have to say on this and kindred subjects,

which are to follow in the order of business. I

shall go then for the American doctrine, as I un
derstand it, and as laid down in the charter by
the people ; that is, that representation and taxa

tion shall go together. I will add but a word

upon the subject alluded to by the gentleman,
from Xewburyport. I agree with him in Ins

view, that representation and taxation should go

together ; and then I ask of him if lie will show
me how these aliens and foreigners are repre
sented? It is the mere assertion of a principle
which has no force or vitality in it. How arc

they represented ? They are counted as a basis

of representation by the rules which he assumes,
and which I agree should be universal, to the ex
tent of making it as perfect as possible. But how
is the rule applied to population ? We find the

rule in Boston and various other localities is alto

gether short of the rule which is applied to other
districts

;
and when applied to some districts it is

altogether too long. Why is it r It is this, Sir.

We find in regard to the representation in the

Senate, that twenty thousand legal voters in the

city of Boston are to be represented by six sena

tors, and twenty-seven thousand legal voters in

Middlesex County are to be represented by only
six senators. Is that the equal rule by which he
would measure ? I think his rule is as much at

fault as his principle of representation is at fault.

Are these foreigners represented by the delegation
chosen from this or that locality ? I admit that

possibly they may be, but the probability is that

they would tell you they arc misrepresented. I

cannot understand the logic which is used to ob

viate this difficulty, that it so happens in all com
munities that all those who do not vote for the

successful candidates are not represented. They
are represented in this particular. They have the

privilege of doing the best they can to get the man
into office whom they desire to have placed there.

Do these parties the women, children, and

foreigners exercise any such power r Xot in

the least. I prefer, then, that the system shall

prevail which has been in use for the whole

period of our existence as a State, excepting some
twelve or thirteen years. I ask gentlemen from
all sections of the State to consider this subject,

and see where it is to have an actual bearing.

To-day you may, in one particular locality, be a

little benefited by this change ;
but xuuler other

circumstances, owing to the transient character of

foreign population, no benefit will be derived

from it. I ask gentlemen, then, to look at it as a

fundamental principle, and not with respect to

any accidental or present prospects of benefit to
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&quot;

Perhaps this is the only instance in human
history, of that positive, original, social compact
which speculative philosophers have imagined as

the only legitimate source of government. Here
was a unanimous and personal assent, by all the

individuals of the community, to the association

through which they became a nation.&quot;

Proceeding from these ideas to the principles

from whence I suppose they were derived, I

find that mankind, in common with all created

intelligences, are divided into two principal classes,

the independent and the dependent. My idea of

sovereignty, then, is, that those rightfully possess

it, who stand in the relation of independent in the

community, and not that of dependent. I

necessarily come to the conclusion, then, that the

female portion of the community are in this con

dition of dependence, that they never can, and

never ought, rightfully, to be considered as pos

sessing sovereign power. I derive this view from

the reflection, that whoever exercises sovereign

power, must in himself be to that extent indepen
dent. I find, Sir, that a large proportion of the

community is made up of children and young

persons. Are these proper receptacles of power,
are these to be considered as a part of the sover

eignty of the Commonwealth ? Not so, as I learn

the principles of democratic institutions.

I come, then, Sir, to the conclusion, that I know
of no American doctrine, which is not based upon
this principle of independence ;

and when we

speak of the people in a constitutional or in a

legal sense, we refer to that class of persons who

participate, and who have a right to participate, in

the election of those officers who frame and con

stitute its government. Let us see how this

stands. I refer now to that next organization of

the government which was entered into between

the people, the inhabitants, the citizens, or what

ever term you please to use, in 1779 and 1780,

and I would direct your attention to the preamble
in that instrument. It is here that I look for

principles ;
it is here that I expect to find Avhat is

the idea upon which they constituted the govern
ment. I see in the second paragraph, that

&quot; The body politic is formed by a voluntary as

sociation of individuals ; it is a social compact, by
which the whole people covenant with each citi

zen, and each citizen with the whole people, that

all shall be governed by certain laws for the com
mon good. It is the duty of the people, there

fore, in framing a constitution of government, to

provide for an equitable mode of making laws, as

well as for an impartial interpretation, and a faith

ful execution, of them
;
that every man may, at

all times, find his security in them.&quot;

Here I recognize the principle of a government

dividing itself up into two classes, the citizen

covenanting with the whole people, and the whole

people covenanting with the citizen. I refer also

to the fifth article of the Bill of Rights of tins

Commonwealth, which is -as follows :

&quot; All power residing originally in the people,
and being derived from them, the several magis
trates and officers of government, vested with

authority, whether legislative, executive, or judi
cial, are their substitutes and agents, and are at

all times accountable to them.&quot;

The tenth section of the same instrument is

this :

&quot; Each individual of the society has a right to

be protected by it in the enjoyment of his life,

liberty, and property, according to standing laws.&quot;

Proceeding then, Sir, upon this idea, that this

was a compact, that it was unanimously assented

to by those who were governed by it, that it con

tains the same principle which it did at the time

it was promulgated, I consider it as assuming
the true American doctrine. And how did they

proceed with the basis of representation in the

legislature ? They said, that a community con

sisting of so many ratable polls shall be entitled

to a representation. But this doctrine is now
called monstrous ! When it is proposed to re

store the Constitution to this principle, which was
laid down in the first charter of American govern
ment, it is characterized as being monstrous, nar

row, and illiberal, because, forsooth, it is proposed

by this amendment, to exclude aliens as a basis of

representation. If I understand the argument
of gentlemen on the other side, it is, that these

other persons to whom they refer are entitled to

representation. I beg to know, Sir, when and

where aliens and foreigners ever came to the

right to exercise power in the direction of the

affairs of the government of Massachusetts
;
I

beg to know, when the principle was incorporated
into this new American idea. According to my
judgment, it never was recognized, and of course

I do not recognize it as a correct principle at this

time, nor as an American idea at any time, here

or elsewhere.

What, then, is the true foundation as a basis ?

In my judgment, it is simply those who are ac

countable to the government ; those who have

the power to create, and those who have the

power to control. I speak of the constitutional

power ; I do not speak of the revolutionary

power. I speak of that power which is consti

tuted before the Constitution, by which we have

the right to change and alter our form of govern
ment according to the forms as they are laid
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down. Represented ! Aliens and foreigners a

right to be represented in Massachusetts ! When
did they get that right ? Where did they get the

right to claim it r Why, Sir, when I hear gen
tlemen stating this claim, it almost makes the

revolutionary blood boil, to hear it asserted that

they had a right to come in and claim this power.
The gentleman from Natick, (Mr. Wilson,) has

said they would feel indignant if we did not re

spect this claim. Shall we depart from the prin

ciple by which we have been guided for so many
years ?

Mr. WILSON, of Xatick. With the permis
sion of the gentleman from Bedford, I wish to

ask him one question, and that is whether he does

not understand, that by the Constitution of Massa

chusetts, these foreigners arc now represented, and
have been for years ? It is the American doctrine,

and lias been recognized in all time. What I

contend for, is, that we should not adopt a narrow

basis, Avhich we cannot stand upon before the

people.
Mr. SIMOXDS. I can reply to the gentleman,

that I do know it, and I wish to return from that

departure from what I consider the American

idea, to the real principle upon which I think the

government was founded. I will tell the gentle
man how, and in what way this innovation came

to be established. We never saw anything of it

before we find the original Constitution came to

suffer from the effects of legislative tinkering.

That is the way in which this new principle was

brought in. It comes in through and after the

power of the legislature to tinker the Consti

tution of the people, as they had adopted it

and maintained it. For one, Sir, I am unwil

ling either to grant to the legislature the power
to touch the,^onstitution which we may form, or

to allow them any longer to tinker that under

which we now live. I desire that, before we
leave these walls, we shall put such a Constitu-

tution before the people, as will forever foreclose

any such act. Our forefathers, when they estab

lished these principles, Averc careful to use such

language as was plain and intelligible ;
and when

they thought there was doubt about it, they gave
an explanation to it. That language is so ex

plained, that no man can get up and ask who the

people are. They defined the word &quot; inhabi

tants,&quot; stating how it is to be taken and consider

ed in the Constitution winch they made. What
has the legislature done since r They have given
a new and another interpretation to the word
&quot;

inhabitants,&quot; and therefore we are interrogated
in this manner as to which and what interpreta

tion we are now to stand by.

Without going over this whole subject, the few

14

remarks which I propose to make will close all

that I have to say on this and kindred subjects,

which are to follow in the order of business. I

shall go then for the American doctrine, as I un
derstand it, and as laid down in the charter by
the people ; that is, that representation and taxa

tion shall go together. I will add but a word

upon the subject alluded to by the gentleman
from Xewburyport. I agree with him in lus

view, that representation and taxation should go

together ;
and then I ask of him if he will show

me how these aliens and foreigners are repre
sented ? It is the mere assertion of a principle
which has no force or vitality in it. How are

they represented ? They are counted as a basis

of representation by the rules which he assumes,
and which I agree should be universal, to the ex
tent of making it as perfect as possible. 13ut how
is the rule applied to population ? We find the

rule in Boston and various other localities is alto

gether short of the rule which is applied to other

districts
;
and when applied to some districts it is

altogether too long. Why is it ? It is this, Sir.

We find in regard to the representation in the

Senate, that twenty thousand legal voters in the

city of Boston are to be represented by six sena

tors, and twenty-seven thousand legal voters in

Middlesex County are to be represented by only
six senators. Is that the equal rule by which he

would measure ? I think his rule is as much at

fault as his principle of representation is at fault.

Arc these foreigners represented by the delegation
chosen from this or that locality ? I admit that

possibly they may be, but the probability is that

they would tell you they are misrepresented. I

cannot understand the logic which is used to ob

viate this difficulty, that it so happens in all com
munities that all those who do not, vote for the

successful candidates are not represented. They
are represented in tins particular. They have the

privilege of doing the best they can to get the man
into office whom they desire to have placed there.

Do these parties the women, children, and

foreigners exercise any such power r Xot in

the least. I prefer, then, that the system shall

prevail which has been in use for the whole

period of our existence as a State, excepting some
twelve or thirteen years. I ask gentlemen from
all sections of the State to consider this subject,

and see where it is to have an actual bearing.

To-day you may, in one particular locality, be a

little benefited by this change ;
but under other

circumstances, owing to the transient character of

foreign population, no benefit will be derived

from it. I ask gentlemen, then, to look at it as a

fundamental principle, and not with respect to

any accidental or present prospects of benefit to
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be derived from continuing this new feature in

the organic law of the State.

With regard to the charge of illiberality, I

have to say, that I claim here to be as liberal

upon the principles upon which our government
was established, as most of my colleagues in this

body ;
and I think it will be found, that by my

vote, I shall be standing very near the front rank

in liberality, but upon the established principles

of the government. My doctrine is, to give ex

pansion and application to the great principles

that haye heretofore prevailed in government,
and not to change and alter by instituting others.

I have, Sir, whenever an opportunity has been

offered, been ready to be as liberal toward our

foreign population to offer every inducement for

them to come here and settle as the foremost of

those in the ranks with which I have labored. I

agree, that we should give them privileges and in

ducements to become citizens, by allowing them

to hold property in real estate. This is a full

answer to my friend the gentleman from New-

buryport, (Mr. Kinsman,) on the subject of tax

ation. If we grant them the privilege of holding

real property, we give it to them with this

contingency, that they pay taxes upon that prop

erty ;
and that is their consideration, in addition

to the other consideration of protection.

Mr. BliADFOllD, of Essex. I do not intend

to trouble the Committee with a speech, nor to

answer the arguments at length which have been

advanced against the amendment which I have

offered to the lleportnow under discussion. I desire

only to say a very few words in relation to the two

leading ideas which ran through the whole of this

discussion, upon the other side. A question was

started last week which has pursued us into this

week s discussion, and into the whole range of

this debate. It seems to me, it smacks rather of

the Lyceum than of any particular school of pol

itics, as far as I have heard, or of any particular

class of politics. The question, who are the

people, we have been called upon to answer in

various parts of the House, and by gentlemen of

different political views. It seems to me, that it is

a question easily answered. The Constitution is a

political instrument, and is not a treatise upon
natural history. It does not treat of man in his

relations to the animal creation, but in his rela

tions to the political institutions of government.
The great leading idea and doctrine of the old

monarchies of Europe was, that the origin of

power was divine, and that kings hold their pow
er by divine authority. That was the doctrine

held, universally, by all those who supported king

ly governments. In the time of the Commonwealth
of England, a new idea was promulgated by the

republicans of that day, and afterward adopted by
the very celebrated philosopher, politician, and

author, John Locke, that the people are the source

of power, and that they hold the sovereign pow
er. This was the doctrine maintained in that day,
as antagonistic to the doctrine of divine right.

There can be but one meaning to the word
&quot;

people.&quot; This reference to its origin and to the

character of the Constitution, shows the full ex

tent and meaning of the word, and as used in

that day, and by those who incorporated the

same word into our Constitution, had reference to

that portion of the inhabitants of the country who
are capable of instituting, maintaining, and alter

ing government. It did not mean the child who
was incapable of any act towards instituting, sup

porting, and maintaining government, but referred

to the person, whose mental and physical faculties

were more matured, and who was, by that very

quality of mind, more competent to take a part
in the discharge of government matters. It did

not mean the female part of the community, who,

by their physical organism, habits, and more gen
tle traits of character, are totally unsuited to take

a part in all the departments of government, in

war and in peace, and in carrying out the rela

tions of commerce, and engaging in all the com

plicated and extensive bxisiness of life. This idea

of the English republicans was adopted into our

Constitution, when our government was estab

lished. This shows what was their idea of the

word &quot;

people.&quot; It was intended to signify the

adult male portion of the people, those who were

competent to take part in the management of the

affairs of the government. The precise line of dis

tinction in determining who shall constitute the

class of legal voters, must be, of course, an arbi

trary one. There must be some rule to decide

who shall and who shall not be a voter, and the

laws of Massachusetts have decided that point.

If we consider that the Constitution is a political

instrument, and that the term is used in a polit

ical sense, as shown by a reference to its origin,

I think that there can be no question as to the

meaning of the word
&quot;people.&quot;

In former days
a great deal of stress has been laid here, upon the

idea that taxation without representation was un

constitutional, or unfavorable to the rights of the

citizen. I do not sec the ground upon which

gentlemen have maintained this doctrine. It is a

great wrong for a community to be deprived of

the right of representation, and compelled to sub

mit to taxation, for the reason that it strikes at

the very foundation of their independence. It does

not affect any question of the form of govern

ment, but of independence. It docs not affect

the question of republicanism, monarchy, or aris-
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tocracy ;
or of any particular form of government,

as I understand it
; but strikes at the independ

ence of the State ;
and therefore it is a humiliat

ing condition. But is it so personally ? Has this

idea of a connection between representation and

taxation any personal, any individual application ?

To my mind, such a connection, a personal and

individual connection of the idea of representation
and taxation, so far as it has any force, as a force,

against the spirit of our government, has a tenden

cy to an aristocratical form of government. Let

me illustrate this by one or two cases. A boy of

five years of age, has had the misfortune to have a

large sum of money come into his hands by de

scent, and he is taxed for it. Upon this ground of

connection beUvccn taxation and representation,
he must have a right to be represented ; but his

playmate, of the same age, whose father is living,

or who, if deceased, has left him no property, is

not taxed, and therefore has no right to be repre
sented. This will be much better illustrated by re

ferring to the old Constitution of Virginia. I think

it was that Constitution you undoubtedly know,
Mr. Chairman which provided, that if a man
owned land in two or three counties in different

parts of the State, he should have a vote in every
such county. That is carrying out the principles

of personal connection between representation and

taxation, and shows well to what the doctrine

leads. Here is another instance ; and that is in

the Constitution of this State as it originally stood.

The idea was, that the Senate should not be a

popular, but an artistocratic body, and for the pur

pose of making it something anti-popular, it was
based upon property, wealth, and taxation. There

is an example of carrying out the idea in that

case, ami it shows what the character of this in

fluence is when personally applied, and not up-

plied to nation ; or states. The idea is a totally

different one when applied to a state and when

applied to individuals ; and if I understand it cor

rectly, is of an entirely opposite and dilferent char

acter. In order, however, to make out the argu
ment which gentlemen present in relation to this

question of taxation and representation, if it is

good for any thing, it goes much further than

any one has proposed to go. It does not affect

the question at all, whether a particular portion of

the people shall be included as the basis of repre

sentation, but it affects the question really, whether

they shall he represented. Let me ask any one
of these gentlemen who has taken this remarkable

position in the argument of this question, if he was

sitting under the shadow of this building with a

foreigner, who had not the right of vot ng,
whether he would attempt to make him believe

that the building itself, and not the shadow, cov-

ered him, and that he was the owner of all this mag
nificent pile, with its high dome, large and spacious

rooms, and splendid architectural adornments.

That is precisely the parallel to the argument that

the foreigner is represented, because he is made a

part of the basis of representation. I do not un
derstand that any gentleman here undertakes or

wishes to alter the law of the United States in re

lation to naturalization, or alter, in this Common
wealth, the effect which has been usually given to

that law, by not considering foreign citizens as

citizens of the Commonwealth. For myself, I am

entirely satisfied with that law. I neither wish,

to put the foreigner on probation twenty years,

which I consider as bad as seventy, nor do I

wish to allow him to vote upon a three months

residence
; and I am satisfied with the law as

it is.

The question being about to be taken upon the

adoption of the amendment submitted by Mr.

Bradford,

Mr. EAllLE, of Worcester, asked for a divis

ion of the question, so that the sense of the Con
vention might be first taken upon the proposition

to insert the words
&quot;legal voters&quot; instead of the

word &quot;inhabitants&quot; wherever that word occurs.

The que-tion being so taken, that amendment
was rejected.

The question being taken on the residue of the

amendments, they were not agreed to.

On motion of Mr. BATES, of Plymouth, the

Committee of the Whole then rose, and by their

chairman, Mr. Morton, of Taunton, reported to

THE CONVENTION

That they had adopted the resolutions without

amendment.

The resolutions were ordered to a second read

ing.

Adjourning fh cr.

Mr. BUTLER, of Lowell. I move that the

Convention reconsider the vote by which they

agreed, that when we adjourn this atternoon, it he

to meet on Tuesday next. I understand that no

division was called for, and it will therefore be in

order for me to submit this motion
;
and I dc.sire

to say a word or two upon it. I am informed,

Mr. President, that the reason given why this

Convention should adjourn over Monday was,

that if the legislature have all day on Monday and

Tuesday forenoon, they will be able to finish their

business. I wish to say, that one branch of the

legislature have voted to take the question on the

third reading of an important bill on Tuesday, at

two o clock; so that it will be impossible for

them to adjourn before that time
;
and in my
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judgment they will not be able to adjourn before

&quot;Wednesday. Then why should we lose our

session on Monday ? We arc sent here by the

people of the Commonwealth whether you call

them legal voters, inhabitants, or ratable polls, I

care not to attend to certain important interests
;

and would our constituents like to have us lose

even one day that might be devoted to their busi

ness ? Xo, Sir ; they want us to stay here and

attend to our duties, until they are finished. I

hope that we shall go to work in earnest, and

that not a. day will pass over without being sig

nalized by a vote upon some important proposi

tion. I will say what I have to say upon this

subject once for all; and I do hope and trust that

this body will not fritter away its time, and pro

long its session so as to become a laughing-stock
for the community, as another body in some other

age and country may have done ! [Laughter.]
I want to have our business done promptly, and

I hope that the motion to reconsider will prevail.

Mr. IUXSMAX, of Newburyport. As I un
derstood the reason assigned for adjourning over

until Tuesday was, that by so doing we should

facilitate the business of the legislature, and ena

ble it to adjourn sooner than it otherwise could.

If that is the case, it seems to me that we should

thus do greater service to the people of the Com
monwealth than if wre remained in session our

selves ; and I should be sorry to have the motion

reconsidered.

The question being taken on the motion to re

consider, 011 a division there were ayes 139, noes

70 ;
so the motion was agreed to.

The question, then recurred on the motion, that

when the Convention adjourn, it be to meet on

Tuesday afternoon at three o clock; and on mo
tion of Mr. WILSON, of Xatick, that motion

was laid upon the table.

Mr. BUTLER, of Lowell, then moved that

when the Convention adjourns to-day, it be to

meet on Monday afternoon, at three o clock.

Mr. IIALLETT. Although I was not present
when the first motion was made, that we .should

adjourn over until Tuesday, yet I understand

that that motion was made on the supposition
that such a course would facilitate the business

of the other body which occupies this hall. By
so doing we should simply be extending three

hours courtesy to a co-ordinate branch, if I may
so speak ;

and I really hope that we shall not

suddenly and hastily adopt the motion to meet

here on Monday afternoon, if it is known that

the House of Representatives desire to occupy the

hall themselves at that time. It seems to me
desirable that we should by all means avoid any
thing wliich would have the appearance of a con

flict with the existing legislature and the existing

government. I believe we derive our origin from

two distinct principles, each equally dear to the

people, one, a power by delegation, for the pur

pose of forming and creating government ;
the

other, a power by representation, for the purpose
of making statute law. I hope there will be no

attempt to make any issues between these two

bodies. We have sat here thus far, from the

beginning of our session, with entire courtesy to

each other
;
and I should be extremely sorry to

have any act done by this Convention which

would lead to the impression that we were unwil

ling to accommodate the other body which meets

here in the morning. So much upon the princi

ple of courtesy now, a word as to the necessity

of the case. If we have nothing to do but to em

ploy our time in discussion, I admit that we are

now progressing as rapidly as possible. But I

think, Mr. President, that we have got some work
to do work which occurs but once in a genera

tion, and hardly so often as that ;
and therefore,

in order to do it wisely, we must not do it too

rapidly. Your committees have made very little

progress in reporting ; they have not made that

progress which they ought to have made
;
and if

you come here on Monday next, you have got but

a single question before you, and that compara

tively an unimportant one. The Committee on

the Bill of Rights have not yet had a quorum ;

although certain gentlemen upon that committee

have met from time to time, there has not yet
been a quorum present, and the very first chapter
of your frame of government remains untouched.

If the gentleman from Lowell, (Mr. Butler,) de

sires progress, I think he would accomplish his

object better by applying some qxiickeiiing rules

to the committees, so that they will be ready to

come here next Tuesday and report upon one or

more of the subjects which have been referred to

them. More can be effected in this way than by
our meeting on Monday, when we shall really

have nothing to do. The principal part of our

work at present is to be done in the committee

rooms. This committee, which made the report

upon the basis of the Senate, that has just been

adopted, now have their greatest work to do
;
and

unquestionably that will be the case with other

committees. After the resolutions which they
introduce are adopted, they will have to prepare
the particular amendments which are desired to

be made to the Constitution. They will have to

frame the chapters and sections which they wish

to substitute for those that now exist. For the

reasons which I have thus briefly stated, I think

courtesy and propriety demand that we should

adjourn over until Tuesday afternoon.
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Mr. FROTIIIXGIIAM, of Charlestowii. I

voted in favor of the reconsideration, and I did it

on account of the statement made by the gentle

man from Lowell. If, however, it is true that

the House of Representatives desires to hold its

sessions in the afternoon, so as to facilitate its

business, I am willing to change my vote. But
allow me to say, in reply to the remarks of the

gentleman from Wilbraham, who has just taken

his seat, that in my view there is business enough
before the Convention to engage its attention

should we meet here 011 Monday afternoon. &quot;We

have already subjects enough in the Orders of the

Day to occupy us, if I am not greatly mistaken ;

and therefore, unless an adjournment over until

Tuesday will have the effect to promote the ad

journment of the legislature, or unless we can

have some intimation that such is the desire or

expectation of the House, I shall adhere to the

vote which I gave.

Mr. WILSOX, of Xaticlc, said he thought the

delegate from Wilbraham, was altogether mis

taken. If he would look at the Orders of the

Day, he would find there are five orders not yet

readied, and the questions embraced in them could

not be settled in one week, by this Convention.

The first item on the orders, the Report and Re
solves on the subject of Elections, would take three

days at least. The Convention was now crowded

with business. He believed that the more hours

the Convention sat the more hours would the

Committees work. The Committees would only
work when pressed up by the bodies to which

they belong. Even if the House could be ready to

adjourn by Monday, the Senate were behind the

House, and could not adjourn on that day. One
of the most important measures before the Senate

was made the order of the day for Tuesday next.

Mr. KEYES, of Abington, said he would be

in favor of adjourning for the purpose of accom

modating the legislature, even until Wednesday
next, or Thursday. The legislature, as an act of

courtesy, had given the Convention the use of

this hall in order to organize ;
and now if it was

necessary that the legislature should occupy the

hall, he thought the Convention should secure

another place of meeting. But if it was so impor
tant to save one day s sitting, why not sit to-mor

row ? Much had been said about precedent, and

the importance of following it. He recollected

an instance of a former Convention sitting until

eight o clock on Saturday night. If the precedent
set by our fathers, were so sacred, why not adopt
that one for once, if it were necessary to save one

afternoon ? They were overlooking, in his opin

ion, the economical notions of those who had the

most to do in the calling of the Convention, and

extravagance had run through the legislature and

the Convention both. He did not wish to con

trol the Convention. He wished it to pursue its

own course. It was said, that the more hours the

Convention sat, the more hours the Committees

would labor. If so, let the Convention sit every

day till midnight, and sec if the important Com
mittee, to which allusion had been made, and

which had not yet been together, could not be got

together in that way.
Mr. MORTOX, of Taunton, suggested that

when the motion was made, to adjourn to three

o clock, on Tuesday next, it was stated by the

mover that the business of the legislature was in

such a state that they could accomplish it during
the residue of this week, and on Monday and

Tuesday forenoon. He did not himself think

such would be the case
;
but inasmuch as the

mover of the motion, and several other gentle

men, had left the city oil the supposition that the

Convention would not meet again till Tuesday
afternoon, he would be in favor of adhering to

the vote, as a matter of courtesy to those gentle

men, and especially to the mover
; although he

would have preferred that the motion should have

been originally, to adjourn to Monday.
Mr. BUTLER, of Lowell, said he did not un

derstand what the gentleman from &quot;Wilbraham,

(Mr. Hallett,) meant by the assertion that the

Convention has nothing to do. Would he not

call the alteration of the whole system of elec

tions in this Commonwealth, something to do r

The questions relating to elections, and to the

duties of the Chief Magistrate, and relating to the

qualifications of voters, would take some little

time, unless those who have heretofore interfered

with the rights of voters step out of the way. As
to the courtesy due to the House, he could only

say, that he had heard no motion made in that

body, of which he was a member, to work with

a view to adjourn on Tuesday. He had no wish

to bring about any collision between, the House

and the Convention, nor did he suppose any col

lision need be apprehended. If gentlemen had

gone home on the supposition that the Conven

tion would not meet till Tuesday, there were the

railroads and the telegraph, which could he used

to bring them back again. He would say, with

very great respect, however, that those gentlemen
who had gone, if they chose to leave while so

much business was before the body, could proba

bly very well be spared. He hoped the Conven

tion would not adjourn over until Tuesday. The

gentleman from Abingtoii, (Mr. Keycs,) had

asked why they did not regard a certain precedent

and sit on Saturday till eight o clock. If British

cannon were thundering in our ears, said Mr.
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Butler, we might, in the spirit of our fathers, sit

here not only till eight o clock, but till midnight,

or even on the Sahbath, for revolutions know no

Sabbath days. This, however, is but a peaceful

revolution, and there is no necessity for indecent

haste, in the action of the Convention. lie hoped
the Convention would show the people that they
are determined to do their business right on, and

continue in session. That was the only way in

which the business could be forwarded.

Mr. LORD, of Salem, desired that the Con
vention should adjourn till Monday, and gave
certain reasons for his preference for that course.

lie thought that the House might be ready to ad

journ by Monday noon, if it were to have two ses

sions to-morrow. There was nothing in the fact

that the legislature had consumed a long time in

their session, which should make that body a

laughing stock, as it had been said they were.

There were other tilings beside the mere consump
tion of time which might expose a person, or a

body of men, to censure. It might be well for

the legislature, and for the Convention, if no other

charge could be made, than that they had sat a

long time.

Mr. GRISWOLD, for Erving, said bethought
the question was a very simple one. He thought
the reason given for adhering to the vote to ad

journ till Tuesday, because certain gentlemen had
left the city, was not a sufficient one. They should

have remained here. The Senate could not possi

bly be ready to adjourn on Tuesday, even if the

House could do so. He thought that if the leg
islature were prepared to adjourn by Saturday of

next week, it would be well. He hoped, as the

business of the Convention was now happily pro

gressing, the body would not adjourn for a longer
time than till Monday.
The question was then taken on the motion,

that the Convention, when it adjourn to-day, ad

journ to meet on Monday next, at three o clock,

P. M.
; and it was decided in the affirmative.

On motion by Mr. NOYES, of Newbury,
The Convention then adjourned.

MONDAY, May 23, 1853.

The Convention assembled, pursuant to ad

journment, at 3 o clock.

Prayer by the Chaplain.
The journal of Friday s proceedings was read

and approved.

Petition.

Mr. KEYES, of Abington, presented the fol

lowing petition, signed by &quot;Wendell Phillips and

930 others :

To the Convention assembled to Revise the

Constitution of the Commonwealth, The under

signed, citizens of Massachusetts, respectfully ask
that you Avill report an amendment to the Consti

tution, striking out the word &quot;

male,&quot; wherever
it occurs in that instrument.

On motion by Mr. HUBBARD, of Boston,

the petition was laid upon the table.

Board of Education.

On motion by Mr. CL SIIMAN, of Bernardston,

Ordered, That the Committee on the &quot; En
couragement of Literature,&quot; be requested to con
sider the expediency of so amending the Consti

tution, as to provide that the Board of Education
and the Board of Agriculture shall be established

as permanent Departments of the Government.

The Governor.

On motion by Mr. IIOBART, of East Bridge-

water, it was

Ordered, That the Committee on so much of

the Constitution as relates to the Governor, con
sider the expediency of amending the same, by
striking out such parts thereof as provide that the

Governor shall have the title of &quot;His Excellen

cy,&quot;
the Lieutenant- Governor the title of &quot;His

Honor,&quot; and that the Councillors, in the civil

arrangements of the Commonwealth, shall have
rank next after the Lieutenant- Governor.

Privilege of Voting.

Mr. GREENE, of Brookfield, presented the pe
tition of Mrs. Abby B. Alcott and seventy-three

others, praying for the right to vote on the

amendments and alterations to the Constitution
;

and moved that it be printed.

Mr. HALE, of Bridgewatcr, said he thought
the Convention could better decide as to the pro

priety of printing such a document, after having
heard it read

; lie. desired, therefore, that it should

be read.

The petition was accordingly read by the Sec

retary as follows :

To the Constitutional Convention, now in Session.

We, the undersigned, women of Massachusetts,

believing ourselves to be PEOPLE, feel that we
hold a nearer and more intimate relation to your
honorable body than we ever have done to any
ordinary legislature.
The people s Act, of 18.52, delegated power to

their Convention, to submit alterations and
amendments of the Constitution to the people,
in such a manner as they, the said Constitutional

Convention, might see fit to direct. We note, in
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that Act, first, that the alterations and amend
ments are to be submitted to the people, of which
we claim to be a component part ; and, secondly,
that your honorable body have full control over

the manner in which the popular will is to be as

certained.

The legal voters who voted on the question
whether the Convention should be held, and those

who elected its members, simply indicated if we
are rightly informed the will of that Sovereign
People of whom they themselves were mere

agents. We humbly conceive, therefore, that

your honorable body now stands as delegated, not

by the legal voters, but by the Sovereign People
themselves. The legal voters have done their

work, and have ceased from it, having performed
their office

; two bodies stand, therefore, in each
others presence at this time, without any inter

vening element the Honorable Convention and
the Sovereign People.
We, therefore, women of Massachusetts, as

aforesaid, do respectfully request the Constitutional

Convention now in session, to ordain that, when
ever the said amendments and alterations are sxib-

mitted to the people for their ratification and

adoption, all women, residents of the Common
wealth, who have attained the full age of twenty-
one years, shall be entitled to vote on the same,
and that their votes shall be counted as of equal
value and potency with those of men. And we
submit this request, in order that, in case our power
to govern ourselves shall be deemed to be trans

ferred out of our own hands, where it naturally

belongs, it may be so transferred by our own con

sent, and in order, also, that the Government of

the Commonwealth may really be constituted by
the consent of the governed.

The motion to print was not adopted.

Per Diem.

Mr. BATES, of Plymouth, offered the follow

ing order :

Ordered, That the Committee on the Pay Roll

be instructed to consider the expediency of pro

viding for the pay of the members of this Con
vention at the rate of three dollars per diem, for

the term of sixty days, and that no pay shall be

allowed beyond that period of time.

The order was adopted.

The President laid before the Convention the

following communication, which was read by the

Secretary :

Bosxox, May 23, 18o3.

lion. X. P. BANKS, President, &c., &c. :

Sir, I ask leave, through you, to resign the

seat in the Convention for the revision of the

Constitution with which my constituents have
honored me. The state of my health, which has

prevented my attendance thus far, which ren

ders it improbable that I should be able to fulfil

the duties of a member in a suitable manner, is

my reason for asking a discharge.

Respectfully, your obedient servant,
SAML. A. ELIOT.

The communication was placed on file.

Committees.

The following appointments to fill vacancies,

were made by the President :

In place of Mr. Hale, of Boston, excused from

service on the Committee upon the Publication

of Reports of Debates and Proceedings, Mr. Mar

vin, of Boston.

On the Committee upon the University of

Cambridge, in place of Mr. Sprague, of Boston,

excused by vote of the Convention, Mr. Giles, of

Boston.

The chair also named the following Commit
tees :

Upon an order concerning Banking Corpora
tions

Messrs. Frothingham, of Charlcstown,

Chapin,
&quot;

Springfield,

Jenks, &quot; Boston,

DeWitt, &quot; Oxford,

Allis,
&quot;

Whately,

Sampson,
&quot; Boston,

Day,
&quot;

Templeton,

Taber, &quot; New Bedford,

Bennett,
&quot; Hubbardstoii,

Xoyes,
&quot; Xcwbury,

Wilder, &quot; Lancaster,

Richardson, &quot; Middletoii,

Turner, &quot; South Hadley.

Upon the order concerning General Corpora
tions

Messrs. Whitney, of Conway,
Beach, &quot;

Springfield,

Brewster,
&quot; Boston,

Ely, W. Springfield,

Ilapgood,
&quot; Athol,

Knox, &quot; Blundford,

Bradford,
&quot; Essex,

Cross,
&quot; W. Boylston,

Bartlett,
&quot;

Worthingtoii,

Ilewes,
&quot;

Havcrhill,

Ilaskins,
&quot; Medford,

Ilersey,
&quot; Hingham,

Nichols,
&quot;

Burlington.

Upon the Order of Business that may be ex

pedient or necessary to bring the session to a close,

on or before the first day of July
Messrs. Hood, of Lynn,

Walker, X. Brookiield,

Gray,
&quot; Boston,

Fowler,
&quot;

Daiivers,

Reed,
&quot;

Boston,
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Brownell,

Ilewes,

Clark,

Griswold,

Davis,

Pease,

Woods,

Wilson,

of New Bedford,

Lyimfield,
&quot;

Clarksburg,
&quot; Buckland,
&quot; Fall Hirer,
&quot;

Edgartown,
&quot;

Enfield,
&quot; Blackstoiie.

House of Representatives.

Mr. HALE, of Boston, presented the follow

ing resolution :

Resolved, That the Constitution be so amended,
as to require the annual election of a House of

Representatives, to consist of two hundred and

forty members ; and to the end that the equal
rights of all the inhabitants of the Common
wealth to elect and be elected, in conformity with
the ninth article of the Declaration of Ilights, may
be maintained, the Commonwealth shall be di

vided into eight equal Representative Districts, by
a subdivision of each of the Senatorial Districts

;

and each Representative District shall elect three

representatives.

The resolution having been read,

Mr. HALE moved that it be referred to the

Committee on the House of Representatives. The
motion was adopted.

Petition referred.

Mr. THOMPSON, of Charlestown, moved that

the petition of Wendell Phillips and others, be

taken up from the table, with a view of its being
referred to the appropriate Committee, and printed.

Mr. Thompson remarked that he made this motion

in order that this petition, which seemed to have
been hitherto disregarded by the Convention,

might be treated with the same courtesy that was

usually extended to all other petitions. It was

signed, he believed, by upwards of nine hundred

persons.

Mr. KEYES, of Abington, said it would al

most seem, from the motion now made, and from

the fact that the petition had not been referred,

that he had failed to do his duty in regard to it.

But the truth was, that he had taken it for granted
that a Report upon the same sxibject had already
been agreed upon by the proper Committee, and
he had been daily expecting such Report to be

laid before the Convention. It was under this

expectation that he had permitted the petition to

remain upon the table
;
and not from any improp

er neglect on his part.

Mr. IIUBBARD, of Boston, said lie had not

yet had the pleasure of seeing the Report of the

Committee of which he was a member, and to

whom had been referred so much of the Consti-

j

tutioii as relates to the qualification of electors,

though his impression was, that he had heard the

Report read by the chairman, who stated that the

Committee had had the subject under considera

tion, and had agreed to report certain Resolves,

and that they had come to the conclusion that it

was inexpedient to recommend any such amend
ment as the one prayed for by this petition ; and,

without intending any discourtesy to the signers

of this petition, but in accordance with the usual

practice in legislative bodies, when the subject of

a petition had been disposed of, it had been laid

upon the table. If he was wrong in his impres
sion in regard to this matter, the chairman of the

Committee could set him right ; the printed Re

port had not yet come into his hand.

Mr. WALKER, of Brookfield, said the Com
mittee had made a Report, and in that Report

they had not recommended that the word &quot;male&quot;

be stricken from the Constitution. There was
business still before the Committee, and they
would probably have another meeting to-morrow
or the next day. His impression was that it

would be best, 011 the whole, that these vari

ous petitions should be referred to the Commit
tee.

The petition was accordingly referred to the

Committee on the Qualifications of Voters.

Orders of the Day.

Mr. NAYSON, of Amesbury, moved that the

Convention proceed to the consideration of the

Orders of the Day, being the resolutions reported
from the Committee on the Senate.

The motion was agreed to, and the said resolu

tions were taken up for consideration. The ques
tion being on their final passage,

Mr. GOURGAS, of Concord, moved, that

when the question is taken, it be taken by yeas
and nays.

The motion was agreed to.

Mr. NAYSON, of Amesbury, inquired whether

the vote about to be taken would apply to the

whole series of resolutions, or only to the first

of the scries.

The PRESIDENT. The Chair understands

that the vote will be upon the whole series. It is

competent, however, for the Convention to order

a division.

Mr. NAYSON remarked, that the yeas and

nays having been ordered to be taken, if the pro

positions were divided, they must necessarily be

taken upon each. He would suggest, therefore,

to the gentleman from Concord, the propriety of

withdrawing, for the present, his call for the yeas
and nays, so that propositions to amend might
be submitted, if necessary, to the several resolu-



loth day.] THE SENATE. 219

Monday,] GOURGAS HALLKXT. [May 23d.

tions as they came up, and that the yeas and nays
be taken upon them subsequently.

Mr. GOURGAS. As I understand it, the

whole matter now before the Convention is open
to debate, and each and all of the resolutions sub

ject to amendment. The resolutions may still be

debated or amended before the taking of the vote,

so that all difficulty on that score will be obviated.

Mr. HALLETT, for Wilbraham. Before the

question is taken 011 the adoption of that series of

resolutions, I wish to state very briefly, one or

two considerations, which it seems to me should

bring together upon this vote, all the friends of

the reformation of the Constitution. I venture

to make these suggestions, because I have per
ceived in the debate in Committee of the Whole,
in which I have not participated, that some gen-
tlemcn of very sound opinions upon constitutional

reform my very able friend from Freetown,

(Mr. Hathaway,) and others whose opinions I

respect very much, entertain a different view from

myself upon this subject. I am desirous, if pos

sible, that we should come to a good degree of

unanimity on this question. The proposition

is, whether the basis of representation shall be

laid upon the whole people, or upon the voting

people. The larger proposition is that which

covers the whole people ;
and the smaller propo

sition is that which covers the voting people.

Mr. President, I am for progress, not for rash

ness, haste, nor destruction ;
but I am for taking

no step backward in this Convention. I ask my
friend from Freetown, if it is not taking a step

backwards, to attempt to reduce the basis of rep
resentation from the whole people to a particular

class ? For forty years the friends of liberal prin

ciples labored to abolish from the constitution the

property qualification. They finally effected that

to a certain extent. It then cost twenty years
more to come from the ratable polls, which was
the first amendment of the Constitution, to the

present basis, of the entire population or inhabi

tants. There is the result of sixty years of pro

gress. Will gentlemen go back twenty years ?

That is the question before us. I would rather

go forward. That seems to me to answer the

whole of that part of the question.

There is another question which has been in

troduced here, and in regard to which it is

possible that I and some other gentlemen may
have been misapprehended. It relates to that

inquiry which it is so much easier to make than

to answer, and which so many gentlemen have

made here and that is, AVho are the people r

The other day I answered the gentleman from

Salem, (Mr. Lord,) who asked that question
while he had the floor, just as I should answer

any individual, upon the ground where he stood

and proposed it. He proposed that question to

me here in Massachusetts in this Common
wealth, &quot;Who are the people r&quot; My answer

to that is, the voting people ; the people who, by

your Constitution, participate in government.
That is the answer to the question,

&quot; Who are

the
people,&quot; here. Your Constitution makes it

so ; and when you put out these amendments, or

this new frame of government which we may
adopt in this Convention, to what people will

you send it ? The provision of your Constitution

is, that the amendments which arc made shall be

submitted to the people. To whom do you
propose to submit them ? Clearly to the voting-

people, and to nobody else. Then, where the

Constitution speaks of people, it means, and can

only mean, those who by that Constitution can

have a right to participate in government. That

is my answer to the question when it is put here,

where we have a Constitution and a frame of

government emanating from the whole people.

If that question were put to me by the dis

tinguished exile and apostle of liberty Ivossuth

in a foreign land, standing in Hungary I would

answer, every rational human being in that

country ;
because the people, in their original

capacity, have never instituted government there.

Their government has come from the principle

of hereditary right, from legitimacy, from any
source other than the true one the people. The
result of these definitions is simply this that the

term people is a relative term, applied according
to the nature of the institutions where the inquiry
is made. If it is made where no government has

been instituted by the people, then they are the

whole people men, women, and children with

no exclusion. When they have instituted gov
ernment by coming together in any manner
which they think proper, then they have made a

constitution, and have exercised the right every
state has, to prescribe the capacity of its own
citizens. That is the very condition of the com

pact ; and whatever the compact makes the

capacity of the citixeii, through the action of the

legal people, they are the people. They arc the

acting people, who made the government, and

who have a right to come together and alter,

abolish, and change it, in those forms which are

contemplated by the Constitution. Tliis is the

American doctrine of peaceable revolution,

through forms of constitutional action by the

exercise of the sovereign will of the people, as

distinct from a mere physical revolution. AVheii

men talk of the right of physical revolution, they

talk of the rule of right in a savage state, or

a despotism. The mere right of might. In such
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states revolution is produced only by a fighting

majority. I am in favor of a voting majority

making changes in government. That majority
consists of all the people when they first institute

government ;
but after they have once instituted

it, it consists of all who participate in carrying on

the government. It extends its protection to all,

and therefore it is, because it extends its protection
to all, you should make the basis of representation

as large as possible, and that is the whole people.
So that when you would ask me what I would
make the basis of representation, I would tell you
the largest possible circle within the range of the

idea of man. When you ask me what shall be

the action of the legal people within their govern
ment, I tell you it is what that Constitution has

prescribed. When the people is so constituted,

and when a legislature, so holding a delegated

power refuses to act, or resist the people in re

forming their government, then comes a revolu

tion in this community, precisely as in any other

country having 110 republican form of govern
ment. But when gentlemen talk of revolution

in this Commonwealth, or in any State of this

Union, let them consider, what any man will see

when he looks at it, that a successful revolution

in Massachusetts, or in any State of the Union, is

an impossibility. Why is it an impossibility r

Because you have a Constitution and a Govern
ment of the United States. What have you done

in that Constitution of this Union ? You have

given the power to the supreme government of

the United States, to determine and judge of cases

of domestic violence within the State. The result

is, therefore, that if you have a conflict between

the people and the government in this State, or in

any State, the President of the United States, and
those acting with him, may determine that it is a

case of domestic violence. What then ? You
will have the whole of the troops of the United

States, the army and navy, come upon you,

together with a portion of the citizens at home to

join them. I say, therefore, that a revolution by
force of arms is impossible.
Hence it was that I was so much alarmed at

the tendency of the argument on another ques
tion, to which I may be permitted to refer,

made by my learned friend from Cambridge,

(Judge Parker,) an argument which led him

directly to the foot of the gallows ; and it was

this, that here in this community, sitting as we
do here to-day in this Convention, the legislature

of this State might to-morrow morning order us

out of our seats, and make our attendance here a

penal offence, punishable by imprisonment, if we
should dare to come and take our seats here and

act as delegates. When the learned gentleman.

had arrived at that point there came up the spirit

which he had imbibed from his own granite hills,

and his near view of the Bunker Hill Monument.
Said he,

&quot; Were they to do that, it would be a

great outrage, and I am not sure but that I should

join the revolutionists ; at all events, it would be

proper for the Convention to hold together and

deliberate.&quot;

Mr. President, that is revolution ;
and the

gentleman, was brought to that conflict of blood as

it seems to me, merely by passing over the doctrine

of what constitutes the rights of the American

people in the changes of their government, and

that in those changes the legislature is a mere

instrument to frame laws, and for collecting the

will of the people ;
and that when it is collected,

it is conclusive and binding upon them, and no

subsequent legislature can touch it. The moment

you give power to the legislature to act after the

people have acted, you come precisely where my
friend came. Now, I do not come to the foot of

the gallows, but I stand upon the broad platform

of our right, as delegates of the people, who are

the fundamental law-makers, to come here and

propose fundamental laws for them to pass upon,
and I deny the right of the legislature, or general

court, or any other body to interfere after the

people have sent us here, and said that the form

of government shall be considered. Who is to

interpose in that respect ? No one.

Let me be distinctly understood on this point,

for it is one of great interest and importance as it

relates to the discussion of these matters. It applies

to the basis of representation in the Senate, and it

will hereafter be applied to the basis of represen

tation in the more numerous branch of the legis

lature
;

in short, it is a fundamental principle

everywhere when we consider who and what are

the people, and it is necessary to regard it in order

to avoid confounding definitions. Now, Sir, let

me present precisely, and distinctly, what I mean

to have held as my views 011 this subject, and

which I am ready to fortify by any amount of

authority, if gentlemen desire to have authorities

cited.

This must be conceded and cannot be denied,

that the sovereignty, the power over, beyond, and

outside of all constitutions, is with the people.

Then, who and what constitute the people who
hold this sovereignty ? Is it the legal voters, or,

is it the whole body of adult males, or all the

beings in a State ?

Standing by itself, each community, being in

dependent, may establish its own rules as to

qualifications of voters. The question, so cir

cumscribed, would be one of convenience and ac

quiescence. It could conclude no right of the
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majority. With this qualification, the States

being independent by the Ik-volution, each might
establish the limitations and exceptions it chose

to, as to the rule which they all laid down, that

the sovereignty resided in the people. When
they formed the Union and conceded some of the

attributes of sovereignty, they yielded nothing on

this point, except tli.it the United States were to

guarantee to each State a republican form of

government. The power to frame their own gov

ernment, subject only to this limitation, was un
restricted. Each State might adopt its own
construction as to the organic law and the rights

of voting. Massachusetts or 1thode Island might
have one form, South Carolina and Georgia
another. It left each State as an independent

community, and the question, who were the people
in that community, was to be determined by the

community, but subject always to the rights of

the majority to change the organic law. And
however this maxim was restricted in its practice,

its force was not destroyed whenever the rightful

majority chose to act. Xow, from what source

does the rightful majority spring : That is the

important question, when you come to action.

It is understood that the people in repose embrace

every human being ; the people in action is

another class. I ask then who are the majority r

To answer this, what was the doctrine promul

gated by the American Revolution : There can

be but one reply,
&quot; that the sovereignty in all the

free States, was placed in the whole body of the

adiilt male population, and in the other States, in

the whole body of the free white adult males.&quot;

There is no case of exclusion of citizens who de

manded a voice. The exceptions to the rule in

all these States were, those persons not competent
to form a contract. In. one class of States this

excluded children under twenty-one years, idiots

and insane, strangers and women, and in another

class of States, slaves also. The reasons of this

exclusion.

1st. Children, are excluded, from the nature of

things. When they shall be regarded of legal

discretion is a matter of common, consent. The

common law fixed it at twentv-one, Jews twenty,
Romans twenty-five. The rulo is too universal

to be questioned. It is the universal usage of our

race. This too is a temporary exclusion only,

removed by the necessary age, and imposing no

burden or acquisition upon the party before he

can become a citizen.

Idiots and insane, and those excluded from

society by infamous crimes, are manifestly not a

part of the acting society, and can make no

contract.

Women, by the practice of the world and their

own modest, dignified, self-resigning consent, are

excluded, though represented by their husbands,

parents and male relations. It is unnecessary to

discuss this, because all our governments were

formed without any innovation on this common
consent of mankind in all governments.

Slaves are excluded, for the same reason that

minors and incompetent persons are, because, by
the laws of the community in which they are

found, they are incapable of making contracts.

They arc not citizens, and by no qualifications

placed within their reach, by law, can become such.

It follows, that in any organization of govern

ment, in a community where slavery exists, the

slaves must of necessity be excluded from political

power. They cannot enter into any political re

lation. They cannot contract. To say they are

slaves, is to say that they are not thought of as

beings having a political existence. &quot; In the calm

of regular government they arc ranked below the

level of men.&quot; Madison.

C. Justice Jay, in 2. Dallas s Reports, 219,

says :

&quot; At the Revolution the sovereignty devolved on
the people ; and they are truly the sovereigns of

the country ; but they are sovereigns without sub

jects, (unless the African slaves among us may be
so called,) and have none to govern but them
selves. The citizens of America, (he adds,) are

equal as fellow citizens and as joint tenants in the

sovereignty.&quot;

The principle applies to slaves as it does to

minors and paupers in this community, where

they are regarded as incompetent to make a con

tract. And yet the slave is as much represented

in those communities as the insane, the idiot, and

the pauper are in our own community. The only
difference which I understand to exist between

myself and the gentleman from Worcester, (Mr.

Earle,) is this : That gentleman thinks the

slaves do not regard the representation of their

masters as a true representation. I have no doubt,

that so far as unity of sentiment is concerned, it

may be no true representation at all. But so far

as the basis of representation upon the floor of

congress is concerned, they are really represented,

and so far as it relates to the slaves, I vcr.ture to

say they are quite as well represented in congress

as the gentleman from Worcester is represented

here by the whigs in the Massachusetts legisla

ture. Both are within the circle of the basis of

representation, but neither of them are repre

sented according to their ideas, wishes, and feel

ings. That is the difference in representation

between the majority, who choose representatives

who speak their sentiments, and those who do

not. I cannot remember when the democracy of
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Boston was ever represented in this legislative

hall; we do not have any representation. We
trust, however, that by the new Constitution, we

may so provide that we can find some little cor

ner somewhere, even in Boston, where we may
have a representative. [Laughter.] Let me be

understood by the gentleman from Worcester,

that in this matter I am giving no opinion upon
slavery or anti-slavery. I beg to have that ques
tion excluded from the debates in this Conven
tion. I am simply stating a principle of repre

sentation, and nothing more. Taking this as the

doctrine, we come back to the question, who are

the people ?

The doctrine of the Revolution, is here clear,

that with the exception of minors, &c., and slaves,

(where they exist by law,) the sovereignty resides

in the whole body of adult male, permanent resi

dents of sound mind, and this is the fundamental

organic law of all the American States.-

And from this conclusion, if it be sound, must
follow the doctrine of the right of a majority of

this body to change the government at pleasure,

whatever may be the wishes of the electors, or

whether the existing government consents to it or

proposes the change, the only limit being, that it

shall be a republican form of government.
To test this, what was the state of opinion on

government before and at the time of the Revolu
tion ?

From the emigration to Plymouth in 1620, and

the time of Cromwell in 1659, the public mind
had been much exercised on questions of gov
ernment.

The compact on board the Mayflower, was the

first written Constitution. November 11, 1620.

[Old Colony Laws, p. 19.]

The revolution in 1688, in the dethronement of

James, on the ground that he had vacated the

kingly office by his acts of ill-government and

usurpation, gave fresh impulse to the discussion.

The philosophers began it, and the people carried

it forward.

Sir Robert Filmer wrote his Patriarcha to

demonstrate the divine right of kings by his doc

trine of fathcihood, tracing the kingly office from
that of Adam as father, through the eldest son

down to King James.

Locke wrote his treatise on government, to

answer this absurdity. lie maintained the theory
of the social compact, by express or implied as

sent. Locke placed the power in the majority of

the people who formed the social compact, with

out any distinction of property or other qualifica

tions.

lie further held that the legislative power de

rived from this compact, reverted to the people

when it became necessary to resume it, and that

they might erect a new form, as they think good.

[Locke on Govt. ch. 13. sec. 149.]

The main division of opinion was on this point.

One portion admitting the necessity of original

consent, in the social compact, denied that the

consent once given, could ever be recalled, and

held that the power conferred on the government,
could not be resumed.

The freer party held that the right of the people

to self-government was inalienable and indefeasi

ble, and could not be surrendered.

Then came the American Revolution. This

was not war upon the existing government, but

an attempt to establish government on new prin

ciples.

It might have been peaceful, had not England
made resistance or submission unavoidable.

Even Massachusetts and Virginia, talked of

fealty to the king, while deposing his governors
and councils.

But a new state of things arose. They must
have government. All their laws looked to the

King and Parliament as the Government.

Where were they to look for the source of Gov
ernment ?

Virginia declared in her old Constitution &quot;that

the government of this country, as before exer

cised under the crown of Great Britian, was to

tally dissolved.&quot;

All the colonies, except Rhode Island and Con

necticut, created forms of government for them

selves.

No citizens who desired participation, or com

plained of exclusion, were prevented from taking

part in establishing the Constitutions.

There was no preceding acts of existing govern
ments establishing governments, but it came from

the people. It was uniformly maintained in all

the colonies, while forming themselves into inde

pendent States.

The people fought out this principle in the

Revolution, and in all these cases the voting body
were the majority, and we are enjoying it.

In each State, therefore, the IICAV form of gov
ernment was the act of a majority of the whole

people or the act of a portion acquiesced in by
all. But because a majority have acqxviesced,

they are not bound forever. &quot; The present is not

the slave of the
past.&quot;

We thus have government established by pop
ular sovereignly.
Then comes the question, is it irrevocable, or

can it be changed ? If the organic law provided
for a change, that might ansAver all emergencies,

especially if it made the majority the voters. But

suppose 110 such provision, or that the once major-
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ity becomes the minority, and dcjiy a voice in the

government ? &quot;What shall then be done ? &quot;Where

lies the sovereignty ? In the government as sub

sisting, or in the whole people r

The answer is found in the Declaration of In

dependence, the Bill of Eights, and all Amer
ican Commentators. Thus the sovereignty resides

in the majority of the community, and cannot be

surrendered, or ceded to the government, nor to-

the frame of government. But so long as the

Constitution of government adopted by the.pcople

subsists, it is the fundamental law, and the legal

people under it, are those who by the terms of the

Constitution participate in the government. The
whole people, when originally making a Consti

tution, may pre.- cribe the capacity of its citizens

under that Constitution.

In the language of &quot;Washington,
&quot; the basis

of our political systems, is the right of the people
to make and alter their Constitutions of govern
ment. But the Constitution which at any time

exists, till changed by an explicit and authentic

act of the whole people, is sacredly obligatory

upon all.&quot;

And thus we arrive at two distinct definitions

of the term people, which must be kept in view

when answering the inquiry, who arc the people.

The one definition applicable to nations or com
munities at large, outside of institutions created by
themselves, and the other to States, in which the

people have instituted government, and subsist

under their own Constitutions, which prescribe the

capacity and qualifications of the citizens who
shall participate in government. In the one case,

the natural people, in the other, the legal people.
These views, Mr. President, are submitted,

merely that I may be understood upon these fun

damental points, and that, if in my power, I may
aid those who desire to arrive at correct conclu

sions in regard to their action in framing the new

Constitution, which, while it secures to the people
all their right-;, shall not bring home xipoii us the

charge of clestructiveiiess or a desire to subvert

good government. These views I submit to them

and to this Convention
;
and I trust that in taking

the vote we shall not go backward. I wish our

basis to lie made as broad as are the people, and

when coming to vote upon that question, I trust

we shall arrive as far as possible at a unanimous
result.

Mr. MORTOX, of Taunton. I rise, Mr. Presi

dent, with a very great degree of reluctance, to

address the Convention at this stage of the debate.

I had a very strong desire, when the subject was

brought to the attention of the Committee of the

Whole, to go into an examination of the princi

ples which should govern us in a decision of tins

question ;
but the kindness of the President

placed me in a situation where it was then out of

my power to give an expression of my views. I

desire on the present occasion to do so
; my reluc

tance to say anything has been overcome by the

fact, that the debate was re-opened, and I have

thus been led to desire to trouble the Convention

with a few remarks at this time. There are two

positions of an audience which are exceedingly un

pleasant to a speaker one of them, which I have
heretofore had occasion to experience, is when the

speaker undertakes to address a body of people
whose intelligent minds he knows to be made up
against the proposition which he wishes to advo

cate. In relation to the power of this Convention

to summon in new members, I unfortunately dif

fered from the majority of this body ; but I felt

it to be my duty to present my views, and I at

tempted to do so in an unfortunate place, where I

was so imperfectly heard by the audience that I

fear my positions were very little understood. I

had intended on another occasion, to present those

views, for I supposed that the debateoii that sub

ject would be prolonged for some length of time
;

but I subsequently found no opportunity. I am
a great advocate for an unlimited freedom of de

bate. I think that I never in my life moved the

previous question, nor do I expect ever to do so.

I would by no means be understood as casting cen

sure upon those who do it, for on many occasions

it may be right for them to do so. I only mean to

say, that it is something which I should be averse

to use ; just like some laws which might be men
tioned, it may be best for the good of the com

munity that they should be executed, but still I

fear that if I should happen to find myself in a

situation where I should be likely to be called upon
to render any aid, I should lose 110 time in getting
out of the way.
Another situation of an audience, which is per

haps even more unpleasant to the speaker than the

one to which I have just alluded, is the situation of

those to whom I now address myself, when I feel

that the minds of almost all are made up in favor

of the propositions that I desire to advocate. I

almost feel as if I owe an apology for intruding

upon the Convention upon this occasion ; and

yet, Sir, I have some notions, views and princi

ples, which may not be altogether crude and uii-

sound, and which arc somewhat different from

tlio-e that have been advanced; and with the in

dulgence of the Convention, I will present them
as briefly as may be in my power, for their con

sideration.

In examining the subject before us, two in

quiries naturally present themselves to our minds,
after reading the very carefully drawn and able
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Report which has been presented. One question

upon that Report is, whether the proposition there

advanced is well calculated to effect the object

which the Report lias in view; and the other

question is, whether this object which the Report

has in view is a right and just object. The ob

ject which the Report has in view is a basis of

senatorial representation upon the people of the

Commonwealth
;
and I think that the Report re

commends one of the best modes of accomplish

ing that object. I would not alter more than two

or three wprds in it, and that is a mere matter of

taste. While I would not vary the object, I

would only seek to render the mode of accom

plishing the object more certain and definite. I

would have it provide, where it speaks of the

formation of these districts in the first section,

that they should be formed as nearly equal upon

population as was practicable or possible without

a division of the towns or wards ;
but I will not

detain the Convention by going into details. I

apprehend, Mr. President, that in this country
the only basis upon which representation in either

branch of our legislature should be fcmuded,

would be either ratable polls, legal voters, or popu
lation. Objections have been made to both the for

mer modes I have mentioned. In the first place, ra

table polls are not easily or accurately ascertained.

We must bear in mind that ratable polls does

not mean rated polls ;
it is extremely difficult to

get in the return of all the ratable polls, from

various causes, and where you have to depend
011 the agencies of so many people in getting

your returns, there is of course a great uncertainty
in obtaining the precise number. The same ob

jection, in a still greater degree, may be urged

against making the legal voters a basis of repre

sentation ; for you have 110 means of ascertaining

who are the legal voters of the Commonwealth.
The voting lists afford no certain criterion, for

there are hundreds and thousands entitled to vote,

who, through the neglect of the proper officers, or

through their own inattention, do not get their

names put upon the voting lists. I think, there

fore, that the inconvenience and uncertainty

attending both these modes of fixing a ba&amp;gt;is of

representation, render them exceedingly objec
tionable. The only mode of forming a correct

basis of senatorial representation is then, upon

population, or a mere enumeration of individuals,

which, though perhaps never perfect, certainly ap

proximates more nearly to perfection than anv
other mode which can be adopted.

Before going into an examination of this sub

ject, I will briefly advert to one of the provisions of

that Report, which I think exceedingly sound and

useful. This is with regard to residence. You are

to have forty single districts, and you are to have

residents in those districts. I think it important
that the senator should be a resident of the place

which he represents, for it is the people and not

the mere locality which he is to represent. In

order that he may partake of the wishes, views,

and feelings of his constituents, he ought to reside

among them. This brings him nearer to the

people, and enables him to understand their views

better, while at the same time it enables them
to understand the views and qualifications of the

persons for whom they cast their votes.

But, Sir, I will return to what I consider the

principal question in this case ; and although I

do not intend to travel very widely over history
and authorities, yet I feel constrained to go some

what briefly into first principles. Doctrines have

been advanced here which strikeme as being extra

ordinary ; and I mu^t say, that certainly they are

either untenable or I have been educated in a

wrong school of politics. It has been contended

here, and I suppose it will be again, that each

member of the two branches of the legislature, the

Senate and the House of Representatives, repre

sents the legal voters of that district which has

actually voted for him. Let us look for a mo
ment at the consequence of assuming a position
like that. The same doctrine, if it wore carried

out still further, Avould lead to the proposition,

that they were the real representatives of those

people only who actually voted for them. I do

not mean to be understood as saying that anybody
has actually advanced this notion directly, but

the doctrine, that a representative represents none

but the legal voters those who did vote for him

or who might have voted for him if carrried out,

produces the same result. I maintain, Sir, that a

representative represents the whole people ;
and

let us look for a moment and see if this be not a

correct view of the subject. What sort of gov
ernment is this under which we liver What is

that government which we are now endeavoring
to sustain and whose principle we are endeavor

ing to embody in oiir Constitution r I suppose,

gentlemen will be surprised to hear me make that

inquiry, but it seems to me 110 more strange than

that gentlemen should make the inquiry here,
&quot; who arc the people ?&quot; That question has been

asked again and again, and various and inconsistent

answers have been given to it ? What is the gov
ernment under which we live ? Gentlemen tell us,

&quot;it is a freegovernment it is a democratic govern
ment

;&quot;
but that is not definite enough. We may

entertain very different ideas what that is. It is

a government in which the governors derive their

powers from the assent of the governed ; it is a gov
ernment in which every law that is made receives
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the assent of every individual who is under its con

trol. No law is binding in a free and democratic

government except from the consent of every per
son upon whom it operates. This may be thought
to be theory, but it is sound theory, and if we
examine it we shall find, that if carried out, it will

prove better in practice than we arc aware of. I

say that government derives it power from the

people, and that the laws derive their powers from

the assent of the people ;
and this brings us to

the next point. The inquiry has been made and

answered, who are the people ? I believe an

answer to that question which would be satisfac

tory to me, and which would in my opinion af

ford the true basis for our government, would

be best obtained by narrowing the sphere of our

observations. Let us inquire who are the people
of Massachusetts ? I answer that question by

saying, every human being within the limits of

Massachusetts, and what I comprehend in that

expression makes no distinctions of sex or age.

What I comprehend in that term I do not qualify

by saying, these arc physically the people,

but not politically. No, Sir ! in every sense,

these are the people. They constitute the people ;

it is that people who are represented here, and

upon that people should be founded the basis of

representation.

We arc told that certain classes arc not repre

sented that ladies are not represented ;
and we

have applications here to let women come forward

and vote, and to allow them to exercise all the priv

ileges which men possess. A theory more false,

one more unfavorable to the rights of women,
and more unjust to them could not be concocted.

Women not represented ! Sir, they are fully rep
resented. Can a man come here and not repre

sent woman ? What is representation but a

reflection of the opinions of the district which

sends its representative here r And where docs he

get the opinions, sentiments and feelings which

he reflects as the will of his constituents He
imbibes them in his earliest infancy ; they increase

with his advancing years, and he brings them

into the legislative halls with him. What man
here that does not bring with him the impressions
which his mother stamped xipon him before he

was capable of reasoning or of knowing r What
person does not form his sentiments and views

from the social relations of earliest life ? I do not

mean to be extravagant, but it would not be far

from the truth to say that we represent the

women and nobody else. [Laughter.] They
have more influence over our acts, more control

in forming the ideas which we bring here, and

upon which we act when here than we are aware

of.

I do not mean to enter into a physiological

inquiry as to whether a person derives more of his

faculties, physical and moral, from the father or

from the mother, but I do mean to assert my be

lief that more of the moral faculty is implanted

by the silent instilling influence of the mother

than by that of the father.

And not only so, but the children also are rep

resented here. Do not all of our domestic rela

tions influence us, and combine in making those

impressions upon the mind which we carry with

us everywhere ?

Sir, the characters of man depend upon exter

nal circumstances, and, in a very great degree,

upon the kind of associates with whom he may
be connected through life, and therefore, go where

he will, he must, to sonic extent, represent those

associates, and in a special manner will lie repre

sent the associates of earlier days, and the wants

and needs of that period of life.

The very fact of paternity makes an impression

upon the heart which never can be obliterated,

and which will go with one throng! i life
; and

let me say to my friend from Essex, (Mr. Brad

ford,) that I think any man makes a better legis

lator for having rocked the cradle. [Laughter.]
I do not desire to detain the Convention, to ex

plain my views at length, but if these views are

true and correct, we not only represent those who
vote for us, but those who may vote for us we

represent the whole community, children as well

as adults, women as well as men, and even idiots

and foreigners.

I cannot doubt that my sensible friend from

Worcester, (Mr. Earlc,) who seems to have a

great and honest apprehension lost his pure senti

ments may be contaminated with the smut of Ro
manism, if he were associated with a body of

foreigners

Mr. EA11LE, (interrupting). I think my
friend from Taunton misapprehended the lan

guage I employed in relation to the influence of

Itomaiiism. I did rot intend to make any such

remark as the gentleman seems to impute to me.

Mr. MOltTOX. I dare say I am mistaken.

I trust I am : but I understood the gentleman s

argument to be based upon the injustice of allow

ing foreigners to form a portion of the basis for

representation.

Mr. EAULE. The gentleman misunderstood

me. Mv remarks were directed against allowing

any body to form a portion of the basis of repre

sentation, who had not a vote to give in that rep

resentation ;
not because they were foreigners, but

because they had not the right of voting. I stat

ed expressly, that I would go as far as any other

I gentleman, in extending the right of suffrage, and
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I will here, in this Convention, vote to extend

the right of suffrage to any man of the age of

twenty -one years, and who has resided in the

State for six months, be he foreigner or not.

Mr. MOltTOX. I suppose I misunderstood

the gentleman, and I beg to assure him that noth

ing was farther from my intention than to cast

any reflections upon the views of the gentleman,
or upon the arguments which he has used here.

His argument was as he has stated it. He re

ferred to the great number of foreigners who were

not entitled to vote, and I was saying, when iii-

terriiptcd, *that I did not consider them without

representation here, for whether the gentleman or

myself associate with them, we imbibe sentiments

and feelings which we shall carry into legislation

with us.

But look at the matter in point of fact. Are

the women and children neglected in legislation ?

Are the insane and foreigners neglected in legis

lation ? I apprehend not. I apprehend that the

women exercise an influence over vis, and it is

right that they should, and that they exercise a

much greater influence over our opinions and ac

tions, than they would if, armed in Bloomer, they
were permitted to come to the polls with us.

Their modesty and virtues at home, and around

the fireside, would lose their potent charm over

us, if they were permitted to contend at the polls.

We know that they have a great and legitimate

sphere of duty, and I am the last one to diminish it.

Where does history show that woman has enjoy
ed and exerted the greatest amount of influence,

and received the greatest blessings of society ? Is

it not in England and America ? And why is it ?

It is because their influence acts upon us all, and

because they are represented in our conventions

and legislatures.

Mr. President, I have thus endeavored to pre
sent my views, briefly, indeed, but there is yet one

topic to refer to, and that is the provision which

requires that the senators shall be residents of the

districts for which they shall be chosen. From
the views already stated, it is apparent that I con

sider that as a very important provision of our

Constitution. I think the system of absentee

representatives, in the British Parliament, is as

great and serious an injustice and evil to Eng
land, as is that of the absentee landlords of Ire

land, to that country.
No man can truly represent his constituency

on all occasions, unless he resides amongst them.

If he undertakes to do so, it is a factitious repre

sentation,and not from the heart.

While, Sir, I mean no improper comparison, I

would ask, how would the accomplished lady of

Washington Street represent the milk-maid of

the Green Mountains, and how lay down the

rules for raising cream and making cheese ? And
how would the Green Mountain lady regulate

the etiquette of the drawing room ? I mean na dis

respect to either, but I mean to maintain that he

only can truly represent a district of people, who
lives among them, who joins in their labors and

participates in their influence and opinions.

In this point of view I maintain that the

Report of the Committee, in principle and detail,

is sound, and just, and right, and I hope it will

prevail and be incorporated into the Constitution

hereafter.

Mr. EAIILE, of Worcester. I had not in

tended to say another word in relation to the

question now under discussion before the Con

vention, nor should I have varied from the reso

lution I had thus taken, had it not been for

the remarks which fell from the gentleman who

preceded me, and which drew me out to make a

remark or two which, perhaps, might leave an

erroneous impression, did I not further explain

myself.
Much has been said in the course of the debate

which has taken place, about the social influence

under which representatives act. They have been

portrayed to the Convention in very strong

colors, and very properly and correctly I grant.

All that has been said upon this subject I may
agree with, and concede that these social and edu

cational influences have their effect, but what has

that to do with the subject before us ? What has

that to do with the right of representation here ?

These influences operate upon us whether we
will or not, but they have nothing at all to

do with the political question of representation in

the legislation of the State.

The gentleman from Wilbraham, (Mr. Hallctt,)

has gone very learnedly into the discussion of the

question, exhibiting a considerable extent of re

search, to show who are the people ;
and it ap

pears to me that he has arrived at a very proper
and a very just conclusion relative to that subject

one which must receive the assent of all the

members of this Convention. He makes this

distinction in reference to the term &quot;

people.&quot;

The people in their original capacity the people
in the primitive sense of the word are composed
of evcrv human being who resides in the State.

Buf when he comes to the question of political

power, he finds that another body of persons
constitute the people. He finds that the people

speaking in a political sense are they, and they

alone, in whom the political power of the State

resides. That was the opinion that was the

ground which I assumed when I addressed the

Convention the other day, and that is the priiici-
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pie which I wish to enforce upon your minds
now. It is, that &quot; the

people,&quot; in the political

sense of the term, consist of those who have the

votes to give. &quot;The people&quot; consist of those

who can exercise the political power, and none
other. But when you talk about social power
and moral power, and all that, it is something
aside from the Constitution, aside from the laws.

It lias nothing to do with the matter of elections

and of representation.

Much has hccn said in relation to the influence

which is exerted upon the representatives in the

legislature, but the Constitution has never pro
vided in any way for the recognition of that

influence as a political power. And after all,

what is it r What does it amount to ? Does the

representative not represent those by whom he is

influenced in one way or another ? Docs the

Constitution contemplate that he shall represent

only a particular class : If he does represent
others than those who have constituted him their

representative, why then is not the power in

some way given to others by which they can have

a voice in his election : It is true, that in one

sense lie represents those who have no poAver in

his election, inasmuch as it is the duty of every

representative of a State to represent the entire

people of the State as well those who do not live

in the town or district in which he resides, or

from which he was elected, as those who do.

Every representative is bound to represent all the

inhabitants of the State, because he is required to

do what is right and just. lie is under obligation
to do justly, to do right, to do nothing that is not

in accordance with law when considered in its

highest sense, which is justice and equality. In

this sense of the word, the representative is the

representative of the whole people ; but when we
come to the political question, he is the represent
ative of the people who make him so, and of those

only ;
and however you may argue the case, or

however you may mystify the subject, you can

not make him the representative of any body else.

But when you come to that power which sways
the representative ; to that power which controls

Mm in his actions, if he does that which is un

just, who sustains him in it, or induces him to

do the injustice ? AVho is it that influences him r

Is it those who have voted for or against him in

his election, and whose votes may be for or against
him on another occasion, or is it the people in

other portions of the State ? Sir, the man who
is made a representative under our Constitution

and laws, is, in the political sense of the word, the

representative only of those who have made him
so. In any other point of view the exclusive

power given to a particular portion of the people

15

of the State to vote for or against a representative
is arbitrary and unjust. Let us look at the

very constitution of this right. A certain por
tion of the people are selected clearly not the

whole people and in their hands the political

power is placed. They are the people who have
the right to vote

;
and in voting, they are con

sidered, all of them, exactly eqvial ;
each has ex

actly the same power as the other, and hence no
man has the right to give btit one vote, and every
voter is entitled to one vote. But upon the prin

ciple which has been argued here, a man living
where there arc bxit eight or ten votes to every
hundred inhabitants, ought to have a larger
amount of political power, and should be entitled

to more votes than, another, living where there

are twenty-five voters to the hundred inhabitants
;

because upon the original principle with which I

set out, all should be equally represented, and

they cannot be equally represented, if, in voting
in their town meetings, one man represents one
hundred persons, and another represents one-

fourth as many; or if in one case eight voters rep-
resent one hundred, and in another case it takes

twenty-five voters to represent a like number of

inhabitants. Now, if in the primary assembly,
the voters are all equal, then by making the

population, instead of the voters, the basis of rep

resentation, you depart from that principle, be

cause in some portions of the State, you would

give a representation twice as great to the same
number of voters, as you would in other portions.

&quot;When I made my original motion, I stated at the

time, that I did it rather with the view of testing
the sense of the Convention, than with any other

purpose. I did not apprehend that the Conven
tion would conform to my views

; but having
made the motion, and my views having been, in

my apprehension, by the subsequent remarks of

other gentlemen, misrepresented, I thought it

necessary thus briefly to explain them.

One word in relation to the remarks of the gen
tleman from Tciniton, (Mr. Morton,) to which I

made a very brief reply at the time. That gen
tleman seemed to think I had intimated a fear of

Romanism, or of the Catholic population of the

State
;
and perhaps others beside him may have

entertained similar impressions, from the fact that I

alluded to the large foreign population, and from

my saying that if you deprived them of the right

to vote, it was not right to give to others the

power to vote upon that population. I added,

however, at the same time, that I had made the

allusion, not from any fear of Catholicism or

Romanism, but simply to explain the position I

had taken ;
and I supposed I had sufficiently ex

plained myself oil that point, when I said I was
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willing to extend the right of suffrage to them
;

and when I again express that willingness, I am
sure it will be understood that I have no appre

hension of any evil influence of Romanism

amongst us. The object of my argument was to

show that it was not right to give to one set of

men a vote based upon a certain other popula
tion ; that it was unequal and unjust. That was

the whole object I had in view. But I went fur

ther, and remarked, that in one case to which I

alluded, and I had no dotibt in a majority of

cases, where the representation is based upon a

foreign or alien population, the representation is

quite as likely to be opposed to the influence of

that foreign population, as on the side of it.

&quot;With this brief explanation of the subject, I

feel willing to leave it, without renewing the mo
tion which was made in Committee of the Whole,

seeing, as I do, that a large majority of the Con

vention are opposed to what I believe to be the

true principle of representation.

Mr. FRENCH, of Berkley. I believe that the

representative, however much he may be influ

enced, and probably he is, by his constituents, is

a representative of the whole people, and ought
not to be controlled by his constituents so much
as to neglect what would be the public good.

&quot;With regard to woman, Mr. Chairman, I am a

little surprised that at this time of day and under

all the circumstances, that there should be pre

sented before this Convention a proposition for

striking out the word &quot; male &quot; from the Constitu

tion. It seems to me, that that word does not yet

deserve expunging from that instrument. Whilst

I would concede to the female portion of com

munity almost everything, I would be the last to

surrender the right of voting to them. I should

be very sorry to see that class of our population

approaching the polls, and mingling in the throng
and taking an active part in the noisy and tu

multuous proceedings of election day. I would be

the last person who would wish to sec such a

spectacle exhibited to our gaze. In our primary
schools and academies, frequently, we find two

apartments set apart, one for the males, and the

other for the females. Is that a good regu

lation, or is it best to mingle them indiscrimi

nately in one apartment? If we intend that

women shall be permitted the use of the elective

franchise, we ought to have a provision in the

Constitution appropriating houses for their special

benefit when they come to vote, so that they
should not be subjected to all the annoyances
which generally attend our town meetings. I

really hope, that on mature consideration, this

Convention will not be in favor of incorporating

the idea of giving women the right to vote into

any basis of government which we may frame. I

am very much of the opinion of gentlemen upon
the other side, who tell us that such a course of

procedure, instead of elevating, would lower

them in the estimation of the community, and for

one, I certainly hope that all this matter of

woman s right to vote, will receive its quietus
here.

Mr. HATHAWAY, of Freetown. I would

beg the attention of the Committee but for a few

moments. I apprehend, from the remarks which
have been made by the gentleman from Wilbra-

ham, (Mr. Hallett,) that I was misunderstood in

the positions I assumed the other day. I by no
means wish to be understood as being opposed to

the principles that are laid down in the lleport of

this Committee. I mean prominent principles.

I am in favor of the proposition that there should

be forty districts, and I am in favor of the resi

dence qualification. I am in favor of the reso

lutions as they stand, with an amendment, how
ever, to the first one, basing representation in the

Senate upon qualified voters instead of popu
lation. If I understood the gentleman from

Wilbraham, (Mr. Hallett,) aright, he must have

misunderstood me when he places me in the para
doxical position of &quot;progressing backward.&quot; I

am in favor of the proposition made by the Com
mittee, with the exception I have named.

Whether I am of that number wrho are progress

ing backwards, or the gentleman from Wilbra

ham, is not for me to judge, but the community.
I suppose it Avas in consequence of this very

provision in the Constitution, that was adopted in

1840, basing representation upon population,

changing it from what it had been for sixty years

previous, which.induced, beyond all other consid

erations, the calling together of this Convention

now assembled. It is in the rural districts, if I

understand the matter correctly, wrhere complaint
is made in reference to representation being based

upon population. The argument that I intended

to present the other day, instead of going back

wards, was, in iact, progressing with the people.
When I say the people, I mean the substantial

inhabitants of the Commonwealth. I would in

sert the words
&quot;legal voters&quot; where the word

&quot;

population
&quot;

stands. That Avas my proposition.
1 do not know that the gentleman from Taunton,

(Mr. Morton,) though he named no one particu

larly, except the gentleman from Worcester, (Mr.

Earlc,) referred to me in the course of his remarks.

If he did, he was entirely mistaken if he under

stood me as maintaining, in the most distant

degree, the position, that the representative in

either branch of the legislature represented only
that portion of the communitv that voted for him.
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I intended to take no such position, here or else

where.

Mr. MORTOX. I did not intend to impute
to the gentleman any such sentiment.

Mr. HATHAWAY. I did not know, after the

gentleman from Worcester, (Mr. Earle,) dis

claimed it, but that the gentleman referred to me,
as the gentleman from Worcester, (Mr. Earle,)

the gentleman from Essex, (Mr. Bradford,) and

myself, were the only three who spoke in favor

of this particular amendment, on Thursday last.

I disown maintaining any such proposition. The

proposition which I intended to maintain the other

day, was this, that the sovereignty rested in the

people, and that that sovereignty was expressed

through the right of suffrage at the ballot-box,

and which way soever the majority predominated,

that way the sovereignty expressed its will, for I

will venture to say, that no person ever heard of

a minority in this government, or any other, which

was ruled by the sovereign, where that minority,

or the persons so ruled, were the sovereign power.

That was the proposition which I intended to

maintain
;
whether successfully or otherwise, it is

not for me to say. I believe that this statement

will put me &quot; rectus in curie?,&quot; so far as my
proposition, the other day, is concerned. With
reference to the question of Who are the people ?

I do not know that I was understood. The propo
sition which I maintained was this, that when

you speak of population, you mean everybody ;

but when you speak of the people, and apply the

term to legal voters, or electors, under your or-

organic law, then you are speaking of the body

po.Utic, and the word people is entirely different

:in one sense from the other. I maintained, the

other day, that your representative here did rep

resent the population, at any rate, I did not intend

to maintain any other doctrine, but when you
come to the question, as to who should choose the

representative, he was then to be chosen by
the political body, and that political body to use

the language that has been suggested to me by a

very able and learned friend of mine, near me
was but trustees, holding in their hands the power
conferred upon them by this very population.

|

That is the doctrine which I meant to maintain,

and there is no better language than his by which
I could express that idea. It is a doctrine which
I am ready to maintain here or elsewhere. But
to return to this question of whether we are retro

grading or progressing. I ask gentlemen how
came this Convention to be called r What was
the exciting cause ? How came we here to use

language that is very fashionable in this hall

except that more or less towns in this Common
wealth were disfranchised ? I do not admit that

there was any disfranchisement
;
but certain it is,

under the amendment of 1840, that certain towns
were not permitted, or constitutionally entitled,

to send representatives annually. If that is the

sense in which gentleman intend to use it when

they speak of disfranchisement, then I agree with

them. In consequence of that, we were sum
moned here, and the necessity for it grew out of

what was said to be the great centralization of

power in your cities. I endeavored to show, the

other day, when I had the honor of addressing the

Convention, that, after all, the Committee by re

taining the word
&quot;population&quot; in the first

resolution, were carrying out this great centraliza

tion of power and taking it from the rural dis

tricts. If this be so, then the rural districts of

Plymouth County, by the admission of your Com
mittee, lose one senator, and the city of Boston

gains one more than they should have upon the

basis of legal voters. If that doctrine is to be

maintained in reference to the basis of your Sen

ate, permit me to ask, why it shall not be main
tained as the basis of the House of Representatives ?

I ask gentlemen, who maintain the doctrine that

the Senate should be based upon population, when

they come to the question of representation in the

other branch, how are you to avoid the effect of

the argument (that the House of Representatives
should rest upon the same basis) ? Will not

the rope, with which you have endeavored to

swing others, then swing you as high as Hainan
was of old ? I hope that I am understood, and if

so, it is all that I ask.

Mr. KIXGMAX, of West Bridgewater. I wish

to say a word in regard to the vote which I shall

give upon this question. I have no objection to

the principle laid down in these resolves, if it could

be applied to the whole people. But it appears
it cannot ; and now to show exactly the operation
of the principle laid down in that Report, I will

suppose a case. I will suppose that when this

State is districted, that there arc 2o,000 inhabitants

in each district. In one of these districts there

arc 4000, in another district 6000 voters. I ask

if the individual voters of these two districts have

equal political power. It appears to me that one

of them has one-third more power than the other.

\

That is the operation of the principle, as I con

ceive. Now, if there are some of our large towns

and cities which have a large foreign population,

it will be giving the individual voters there more

! power than tlio.se who inhabit the rural districts
;

but if the gentlemen who are the delegates from

j

the large cities and towns will, when we come to

; arrange representation for the other house, return

! the favor, I am ready to go with them.

Mr. BRADBURY, of Xewton. I do not know
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that I can shed a ray of light upon this question ;

but it seems to me that this Convention have not

had presented to them the exact hearing of the

question as it came from the Select Committee.

The Convention, as near as I can learn their sen

timents, desire that the State shall be equally dis

tricted and equally represented. The gentleman
from Freetown, (Mr. Hathaway,) has undertaken

to present to this House, for the first time, the

probable loss by representation of the rural dis

tricts ; but therein he has made a capital mistake,

in my estimation. It is the rural districts who
are to lose by the adoption of the amendment,
and for a very obvious reason. The rural districts

which lack enterprise, facilities natural and arti

ficial, advantages that promote population and

business, and which confine themselves to agri

cultural pursuits, are the districts which send out

living men and voters. Where do they send

them ? If there were several millions to be in

vested in the great works on the Connecticut

River, they would pour them in there by thou

sands, and your rural districts would be emptied
of their voters. Suppose the basis of representa

tion was founded upon the population. Then

the town of Holyoke would be doubly represent

ed
;
and why ? Because the voters have been

gleaned out of her population. If you take large

communities, either of these principles of repre

sentation is a matter of no importance, so far as

relative strength is concerned
;
but when you

take districts emptied of voters, and other districts

full of voters, the principle that population shall

be the basis of representation docs not work well.

Suppose the gentleman from Worcester, (Mr.

Earle,) was to carry out his views, and every man
in Boston, born where he might be, should have

a vote. What would be the consequence ? Bos

ton now gets as many representatives as she is

entitled to, and your Report shows it. Who are

the foreigners ? Do not the old countries send

the bone, muscle, and sinew of the land, before

they send the women and children. It seems to

me, that the rural districts arc to lose by the for

mer proposition, but gain by the proposition just

made. They have already a decided advantage ;

and if they look to their own interests, they will

support the proposition as now presented.

Mr. KEYES, for Abington. As nearly the

whole session has been consumed in the discus

sion of tins question, I now, at last, take the op

portunity of saying, that I was a member of the

Committee which made this Report, and I as

sented generally to the propositions contained

in it, although I am in favor of the basis of quali

fied voters, and have not been convinced to the

contrary by anything which I have yet heard.

The question of woman s right to representation
has been introduced here, and the speed with

which the Report has been made upon that subject

before the petitioners had had time to get in all

their petitions shows the spirit that will animate

the Convention in driving them out, without al

lowing them any share directly in the benefits of

the new Constitution
;
and yet we are quite anx

ious to steal their power of numbers in order to in

crease the power of 0111- own votes. It strikes me
that it is the same with regard to foreigners, and

that there is no justice or right sense in such a

course. As to the idea of enlarging the basis of

representationby extending it xipon population, you
might as well enlarge it by extending it upon any
thing else. It seems to me, that if this is progress,

it is a queer sort of progress. Extend the right

of voting to these people, and then indeed will

you extend the basis of representation, and it can

be done in no other way. Suppose, for example,

you divide Boston in such a manner, that out of a

population of 25,000 inhabitants in each district,

there are 20,000 foreigners, and scarcely a voter

among them ; for, in considering this question,

you should look at what may occur under any cir

cumstances. It is possible that the bitterest en

emies of these foreigners may be among this 5000

native population. They may be men who have

studied the lessons of the Puritan fathers so

strongly, that Catholicism has become a frightful

thing to them, and they the mortal enemies of all

Romanists. And it is ju~t the very system of

representation which you propose which is taking

away the power, which of right belongs to these

foreigners, and to nobody else, and giving it into

the hands of their opponents. It .strikes me, that

if a man is to be represented, he should represent

himself, or else he should have the choice of his

representative in his own hands, and not be

obliged to give that right, which, if it belongs to

any one, certainly belongs to him, into the hands

of those who show themselves to be the most hostile

to him, to be used against his interests. As I said

before, I assented to all these propositions upon
the ground, in the first instance, that if you were

to change the basis of representation, it would

produce but very little effect. I suppose if we

adopt
&quot;

qualified voters
&quot;

as the ba-^is, in the

first instance it would take a senator from Suffolk,

one from the Hampshire district, and one from

one or two other districts; but then when you
come to make a plan to distribute the lost, it

would give Boston back her senator on her frac

tion, and also to all the others except Hampshire ;

so that the change would amount to very little

practically ; and I take it that our condition in

Massachusetts is such, that at no future time will
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tliis difference be so great that it would make any
serious difference. The laws of naturalization arc

liberal, and the interests of parties tend, to the

limitation of the class of non-voters. But I rose

to say, simply, that the system of qualified voters,

unless you extend the right of suffrage to foreign

ers, Avoinen, and negroes, is the proper basis of

representation here in Massachusetts, and practi

cally it amounts to the same thing under the ex

isting system.
Mr. BRADFORD, of Essex. I do not rise

for the purpose of making an argument against
what appears to be so nearly unanimously the

sense of the Convention. I wish, however, to

say a word in order to justify the vote which I

intend to give. I supposed it was obvious to

every gentleman here without exception, that the

amendment was proposed for the sake of making
a more equal basis of representation ;

and I was

surprised that any gentleman should now, at this

late stage of the discussion, hold that to be a new
idea in the argument. If the foreign population
in this State is entitled to representation, and if

this Report will give it to them, then I am in

favor of this Report. If the female portion of

this State is entitled to a part in this basis of

representation, and if this Report will give it to

them, then I am in favor of the Report. If the

children are entitled to be represented, and if this

Report will give it to them, then I am in favor of

the Report. But, Sir, the whole argument of

every gentleman who lias argued against the

amendment and in favor of the Report, shows

that this Report docs not give it to any of these

classes. It neither gives it to the foreigners, the

females, nor the children. The whole argument
of gentlemen on that side is, that they are repre

sented, be the basis what it may, that the repre-

tative represents the whole population. That is

plain enough. It must be plain to every man
that the Report does not give any representation

to the foreign population, nor to women, nor

children. I should like to see some gentlemen

here, who have taken the ground that the woraW
of the Commonwealth arc entitled to sovereignty,
introduce tins doctrine which is maintained here,

and tell them, as they tell us, that you are already

represented, you need not ask to vote therefore,

for you are represented ; we have made fine

speeches in the State House, to show that you
arc represented and you ought to be satisfied.

Mr. HATHAAYAY, of Freetown. I have not

a copy of the Rules and Orders of this Conven

tion, and therefore it may be that I am not in

order. But if I am in order, I would move to

amend the fir. t resolution by striking out the

word
&quot;population,&quot; in the last line, and inserting

the words &quot;a number of qualified voters as is

practicable ;&quot;
so that the last line would read,

&quot; and as equal a number of qualified voters as is

practicable.&quot; And, as it has been suggested that

a more full house than we have now, would be

desirable when that question is taken, I move that

it be made the Order of the Day for four o clock

to-morrow, and that the question be taken by
yeas and nays.

Mr. CHURCHILL, of Milton, said the subject
had been elaborately discussed, and he hoped it

would not be postponed ;
but that the question

would now be taken.

Mr. HOOD, of Lynn, said he for one would be

happy to accommodate gentlemen who arc absent,

but it occurred to him that this mode of assigning
a time for the taking of questions, one or two

days in advance, was not the proper one, and he

hoped it would not be adopted. Members of the

Convention ought to understand, that if they wish

to vote upon these questions, they must remain in

their seats. A committee had been appointed to

consider and regulate the order of business, so

as, if possible, to enable the Convention to close its

labors by the 1st of July.

Mr. HATHAWAY withdrew so much of his

motion as related to fixing the time for taking the

question.

The question being put on the remaining por

tion, it was decided in the negative.

The question was then, taken on the adoption
of the amendment, and it was, without a division,

decided in the negative.

So the amendment was rejected.

The question then recurred upon ordering the

resolutions to a second reading.

Mr. LORD, of Salem. Is the question to be

taken upon all the resolutions at once, or, are

they divisible r

The PRESIDENT. They may be divided.

Mr. LORD. Then I desire that they should

be divided, for I wish to vote against two or three

of the resolutions, and in favor of others
; but, if

the call for the yeas and nays will apply to each

resolution, I shall not feel at liberty to insist

upon a division.

Mr. IIUBBARD, of Boston, suggested that the

resolutions might be treated as the sections of a

bill, and voted upon separately by a count, and

afterwards be voted upon collectively, by yeas

and nays.
The PRESIDENT. The Chair will put the

question in that form if no objection is made.

No objection being heard, the question was

put, and the resolutions were severally agreed to

without a division.

The question then being upon adopting the
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lution in relation to the House of Representatives,

offered by him this day, and adopted by the Con

vention, was ordered to be printed.

The PRESIDENT laid before the Convention

a communication from, the Secretary of State, con

cerning the population of the State, which, on

motion of Mr. GRISWOLD, for Erving, was

ordered to be printed.

On motion by Mr. BROWN, of Douglas,
The Convention, at half-past five o clock, ad

journed.

TUESDAY, May 24, 1853.

The Convention met pursuant to adjournment,
and was called to order at three o clock.

Prayer by the Chaplain.
The Journal of yesterday was read and ap

proved.

The Printing of Orders.

Mr. SITMNER, for Otis, submitted the follow

ing order :

Ordered, That all Resolves and Orders, refer

ring subjects to the several Committees of this

Convention, prior to and including this date, be

printed for the use of this Convention.

Mr. EARLE, of Worcester, inquired whether

this order would require the printing again of

those which had been already printed.

Mr. SUMNER, for Otis, said he believed there

had not been a very great expenditure on the

score of printing the orders and resolves which

had been heretofore presented to the Convention.

The intention was precisely as expressed in the

order which he had offered, that all the orders and
resolves should be printed and collected so as to

form one document in a convenient form for ref

erence. Although many of them had been pub
lished in the journals of the day, from day to

day, yet it had not been with that precision which
was necessary in order to give members a right

understanding of the subject matter of such or

ders and resolves, and more especially the com
mittees who were to have the subjects in charge.
It was certainly, he thought, a matter of some im

portance that the Convention should have before

them, in a proper form in the form of a single
document all the orders which had been pre
sented and adopted. It was for this purpose that

this order had been presented.
Some confusion had already arisen from the

want of systematic arrangement. If members of

the Convention could have before them, in one

collective form, all the orders, all misunder

standing would be avoided. He did not know
that he should object to any modification of his

motion which the gentleman from Worcester

might propose, but it certainly seemed to him that

the printing of orders and resolves heretofore had

not been done to so great extent as to make it a

matter of any considerable importance, or to make
it necessary that any exception should be made in

reference to the orders and resolves which had

been thus printed.

Mr. EARLE, of Worcester, said he had not

made the inquiry because he had any objection to

the order which the gentleman had offered
; but

merely in order that it might be distinctly under

stood, and especially that the Secretary, in giving
the work to the printer, might be under no mis

apprehension as to what was intended. He had

no intention to propose any amendment. He
approved of the order as it stood.

Mr. HOOPER said he would suggest to the

gentleman the propriety of so shaping his propo
sition, as to require all the orders to be printed to

gether and laid before the Convention in a con

venient form for reference. He had hoped that

the Journal of the Convention, kept by the Secre

tary, would have been printed from day to day ;

but as it appeared that this was not to be done,
he hoped at least the orders would be printed in

a collective form and be laid before the Conven
tion for the inspection of members.

Mr. WATERS, of Millbury, said he did not
think that the Convention was quite prepared to

vote upon this proposition now. He would ask
that it be permitted to lie over.

The PRESIDENT. The opinion of the Chair

is, that the request that an order lie over should

be made before it is debated. After debate, the

privilege of a member to object to its immediate

consideration is lost.

Mr. KEYES, for Abington, opposed the adop
tion of the order. He considered it quite un

necessary to go to the expense of having all the

orders and resolves re-printed. They were brief

and easily understood, and were simply directions

to the several committees to whom they were

addressed.

Mr. SUMNER, for Otis, explained the advan

tages which he believed would result from the

adoption of the order which he had presented.

Mr. HOOD, of Lynn, said he understood these

orders and resolves were to be printed in the

Journal of Debates and Proceedings, and it seem

ed to him, therefore, it was not advisable that

they should be printed again. He moved that

the order be laid upon the table.

The motion was agreed to.

Mr. BUTLER, of Lowell, from the Committee
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to whom was referred so much of the Constitu

tion as is contained in the first eight articles of the

sixth chapter thereof, reported the following

resolves :

1. Resolved, That it is expedient to amend and
alter the existing Constitution in this article, by
incorporating the oath of allegiance and the oath

of office into one formula.

2. Resoleed, That it is expedient to alter and
amend this part of the Constitution, as follows,

namely : Strike out the words, &quot;.So help me God,&quot;

where they first occur, and in lieu thereof insert

the word &quot;and.&quot; Also, strike out, in the official

oath, the words, &quot;/,
A. B., do solemnly swear and

affirm&quot; So that there shall be but one oath
taken and subscribed, which, as amended, shall

read as follows :

&quot;

I, A. 13., do solemnly swear, that I will bear
true faith and allegiance to the Commonwealth of

Massachusetts, and will support the Constitution
thereof

; and that I will faithfully and impartially

discharge and perform all the duties incumbent
on me as (here insert the office), according to the
best of my abilities and understanding, agreeably
to the rules and regulations of the Constitution
and the laws of the Commonwealth. So help me
God.&quot;

3. Resolved, That it is expedient to amend and
alter the proviso in this article as follows :

1. Strike out the words, &quot;of the denomination
of the people called Quakers,&quot; and insert the
words &quot;conscientiously scrupulous of taking and

subscribing an oath.&quot;

2. Strike out the letter &quot;s&quot; in the word
&quot;oaths,&quot; which follow the words &quot;taking the

said;&quot; and strike out the words, &quot;in the forego

ing form.&quot;

3. Strike out the words &quot;in the first oath.&quot;

Also, the words &quot;in the second oath&quot; and in each

of them, the words So help me God.
4. Strike out the words, &quot;instead

thereof&quot;

where it first occurs in said proviso, so that the

proviso, as amended, shall read as follows :

&quot;Provided, always, that when any person, cho
sen or appointed as aforesaid, shall be conscien

tiously scrupulous of taking and subscribing an
oath, and shall decline taking the said oath, he
shall make his affirmation, and subscribe the

same, omitting the word swear, and inserting
the word affirm instead thereof, and subjoining

This I do under the .pams and penalties of
perjury.&quot;

4. Resolved, That the third article of the sixth

chapter be stricken out of the Constitution.

5. Resolved, That it is not expedient to alter,

revise, or amend the fourth and sixth articles of

the sixth chapter, Imt that the same stand as they
and each of them now are.

6. Resolved, That it is expedient to alter and
amend the fifth article of the sixth chapter, by
striking out the words

&quot;they
shall bear test of

the first justice of the court to which they shall

be returnable, who is not a
party.&quot;

So that the

article, as amended, shall read tlms :

&quot;AiiTicLi-; 5. All writs issuing out of the
clerk s office in any of the courts of law, shall be

in the name of the Commonwealth of Massachu
setts

; they shall be under the seal of the court
from whence they issue, and be signed by the
clerk of such court.&quot;

Credentials of a Member.

CHARLES L. KNOWLTOX, of Holdeii, pre
sented credentials accrediting him a delegate to

this Convention. They were received and the

member from Holdeii took his seat.

Leave of Absence.

A communication was received from ARNOLD
TAFT, delegate for Mcndon, asking leave of

absence until Thursday, in. consequence of the

death of a son.

On motion of Mr. EARLE, of Worcester,

leave of absence was unanimously granted.

Committee-

The CHAIR announced the following Com
mittee upon an order concerning the Loan of the

State Credit :

Messrs. Brown, of Lowell,

Warren, &quot; Wrentham,

Farwcll,
&quot; Boston,

Wilson, &quot; Shelbumc,

Tower, &quot;

Florida,

Little,
&quot; Pembroke,

Hobbs, &quot; Weston,

Dorman, &quot; Boxford,

Powers, &quot; Lowell,

Freeman, &quot; Franklin,

Jacobs,
&quot;

Carlisle,

Loomis, &quot;

Russell,

Cummiiigs,
&quot; Ware.

Two Daily Sessions.

Mr. COLE, of Cheshire, introduced the follow

ing order :

Ordered, That the Committee of Ways and

Means, to expedite the business of the Convention,
be instructed to report an order, that from and
after the present week, the Convention hokl two
sessions per day, commencing at nine, A. M., and

three, P. M.

Mr. THOMPSON, of Charlestown, suggested
to the mover the propriety of modifying his prop
osition so as to direct the Committee to inquire
into the expediency of reporting such an order.

Mr. COLE accepted the proposed modification,

and the order being thus amended, was adopted.

Concerning Books.

Mr. CHURCHILL, of Milton, submitted the

following order :

Ordered, That the Committee to whom was re

ferred so much of the Constitution as relates to
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the Legislative power and the General Court, be
instructed to consider and report thereon, the ex

pediency of providing- that no book or other

printed matter, not strictly appertaining to the
business of the session, thereafter to be transacted,
shall be purchased or subscribed for, for use of
the members of the legislature, or be distributed

among them at the public expense.

At the request of Mr. XAYSOX, of Amesbury,
the order was laid over, under the rule, for con
sideration.

Elections by Plurality of Votes.

Mr. WALKER, of North Brookficlcl, moved
that the Report of the Committee on Elections by
plurality of votes, be discharged from its place in

the list of subjects committed to the Committee
of the Whole, with a view to assigning a par
ticular time for its consideration.

The motion was agreed to.

Mr. WALKER further moved to assign three

o clock on Thursday, as the time for the consider

ation of the subject in Committee of the Whole.
This motion, being about to give rise to debate,

was subsequently withdrawn, and,
On motion by Mr. HOOPER, of Fall River,

the said Report and Resolves were again referred

to the Committee of the Whole, and made the

first item on the calendar of subjects so referred.

IN COMMITTEE OF THE WHOLE.

On motion by Mr. WILSOX, of Xatick, the

Convention then resolved itself into Commit
tee of the Whole, Mr. Suinner, for Marshfield,
in the chair, and proceeded to consider the Re
solves reported by the Committee on Elections by

Plurality of Votes.

The Report of the Committee was read by the

Secretary, as follows :

Resolved, That it is expedient so to revise the

Constitution, that in all elections by the people of
officers named in it, the person receiving the

highest number of votes shall be deemed and de
clared to be elected.

Mr. HOOPER, of Fall River. I suppose that

it may be expected that I should made some re

marks in relation to the action of the Committee

upon this subject, and to state, perhaps, some of

the views which influenced the Committee to

come to the conclusion at which they have ar

rived, as set forth in their Report.
The Committee held three sessions upon the

subject, and discussed the questions relating
thereto very fully, and came to a conclusion al

most unanimously, there being but two dissenting
voices. The principle upon which this Report is

based, is mainly that of expediency. Our ex

perience for the last ten years has shown us that

we have had a minority government in Massa
chusetts for nearly the whole of that period. We
have succeeded, in all that time, in but one or two

instances, in electing the State officers by the peo

ple ;
and recently the very frequent elections

have become so burdensome and embarrassing,
that the subject h;,s been pressed upon the minds
of the people to that extent, that a change is now
generally called for. I speak, it is true, more par

ticularly of those with whose opinions I am best

acquainted, my constituents, who last year spent
seventeen days in electing a Board of Selectmen,
and who went into fifteen ballotings this year, to

effect the same object. But the same is true, I

believe, with the great body of the people.

Although this is a principle somewhat new in

Xew England, it is not a new principle in demo
cratic States. I find, by a cursory review of the

constitutions of several of the States, that it has

been a settled a principle in most of them, from
the commencement of their history. It was in

corporated into the Constitution of the State of

Xew York, in 1777, and it has applied to the

election of all their officers, from that time down
to the present ; and so well satisfied have been

the people of that State with its operation, that I

am unable to find that it was called in question
in their recent Convention to revise their State

constitution.

I find by a reference to those constitutions, that

twenty-four of the States of this Union elect their

principal state officers by a plurality vote, and

although all those constitutions do not state the

manner of electing all their minor officers, yet
from what I know of them personally, that prac
tice generally prevails, and I believe it obtains

throughout, wherever they elect their governor

by a plurality vote.

The principle has always existed in Xew Eng
land, to some extent, and there are at present, as

far as I know, but three States which have not

adopted it to some extent, and those are Rhode

Island, Xew Hampshire and Maine ; and I am
not certain that Maine has not adopted it in part,

in the election of their representatives to Con

gress. In Connecticut senators are elected by

plurality vote. In Rhode Island various officers

such as coroners, judges of probate, and justices

of the peace, are elected by plurality ;
and in

Massachusetts, even, it has been adopted in elect

ing the electors for president.

Having these precedents before us of other

States in which the principle has operated to the

entire satisfaction of their people, what reason is

there why it should not be adopted in full ? If
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it has been found sufficiently convenient and im

portant to induce those who have gone before us

to adopt it in relation to those questions to which

it has been applied, why not carry out the prin

ciple, and disembarrass all other elections of those

difficulties to which they are now subjected ?

It will be said, I suppose, that the democratic

doctrine is, that the majority shall govern, and

that it lies at the foundation of our government.
But svippose that a majority will not govern.

Suppose you cannot get a majority to carry on

the government. What then ? You must of

necessity hare a minority government. That is

what you. have now. Although we profess to act

upon the majority principle, yet, in fact, we have

a minority government, and that, too, under the

operation of the machinery of the majority prin

ciple a machinery which does not enable the

constituencies of the several counties to elect their

own representatives, but permits the electors of

other counties to elect for them. It is better for

the constituents to elect their own representatives.

If the majority principle results in the same end

as the plurality, only under a far more cumber

some machinery, it is far better that we should

save the unnecessary time, trouble and expense,

and at once make those who can agree elect the

representative, if the majority cannot.

I will not detail the manner in which the ma

jority machinery results in a minority govern
ment. The Heport confines itself to the officers

named in the Constitution, yet it was the opinion
of the Committee generally that it should extend

to all other officers, but as that is a mutter xipon

which the legislature ean act, it was not thought

necessary to introduce it into this Report, but to

leave it for the legislature to act upon, after the

Constitution should be adopted.
Mr. PAIISONS, of Lawrence. As a member

of the Committee which made this Heport, I

wish to say a few words, and I will detain the

Convention but a few moments.

It is true that the Committee were nearly
unanimous in coming to the conclusion to recom
mend the plurality system. I believe there

were only two dissenting voices, and I am so un
fortunate, perhaps, as to be one of those. I, for

one, saw no reason in the arguments offered be

fore the Committee, why I, as one of the

Committee, should recommend that the Constitu

tion be so altered that those persons who are now
required to be elected by a majority should here

after be elected by a plurality vote, and I must say,

that the only argument, in my opinion, in fact the

great argument, with those of the Committee who
were in favor of the plurality system and which
has been offered here bv the chairman of that Com

mittee is, that it is expedient, that it would save

time, that it woxild save trouble, and that it would
save expense to the voters of this Commonwealth,
should we elect by plurality votes. Now I do not

agree with the opinion that it would save either

time or expense. I do not agree with the chair

man ofthe Committee, and I say, that in my opin

ion, it is better to preserve to this Commonwealth
the principle that a majority shall rule

; and even

if it takes six months to elect an officer, that we
shall not change the Constitution in reference to

those officers who are now elected by the major

ity. If we cannot elect in one week, let us try

until we can elect, so that a majority shall rule

in this Commonwealth instead of a minority.

I agree with gentlemen that this is a very

important matter, and to my mind it is one of

the most important questions to be considered in

this Convention, and I therefore hope that ii will

be carefully considered by every member, and

that each will put the question to himself in refer

ence to his own town. How often would it hap

pen in our towns, parties are so split up, that a

man, whom the majority of voters in his town

would not think of voting for, may by some ma-

noBUvring succeed in obtaining the nomination in

caucus, and, there being three, four, or five can

didates in the field, may, on the first trial, have

a plurality vote, and thus represent his town con

trary to the wishes of a majority. I wish to ask

every member here if they can sanction such

a doctrine:1

Perhaps such a course may be

very judicious under certain circumstances, but

those circumstances should be very strong before

a minority should be permitted to represent a

majority. Perhaps after two or three elections, a

majority not being able to agree, it might then be

expedient that the candidate having the highest

number of votes should be declared elected.

Upon the ground of expediency, why not have

the governor of the Commonwealth appoint more

officers? I hardly think the members of this

Convention would agree to extend the powers of

the governor to the appointment of officers which

he does not have the power to appoint at the

present time, and still that would be more expe

dient, and would save time and expense.

But, Mr. Chairman, the great reason why I do

not agree with the majority of the Committee is,

that the great principles upon which we should be

ruled is that a majority shall govern ; and further,

that the necessity which has compelled the people

to go to the polls so often as they have for the last

two or three years, has incited them to discuss

the merits of the various candidates, and led the

people to become better acquainted with our sys

tem of government, to* understand upon what
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principles they are governed, and I hope we shall

never take any course which will tend to create

an apathy in the people of this State in regard to

the election of their officers, but on the contrary
that we shall adopt that course which will preserve
and foster the good sense which characterizes the

voters of this State. I believe the voters of this

State do now take a high stand, not only in regard
to their manner of government, but in education,

and, in fact, in everything which goes to make up
the elements of a free government.

These are my reasons for non-concurring in

the Report of a majority of the Committee.

Mr. WALKER, of North Brooktield. I con

cur with the gentleman who has preceded me, in

saying that this is an important measure. It

proposes a change, a very great change, in the

Constitution of Massachusetts. It is not a ques
tion of organization simply, or into how many
different departments the government shall be

divided, whether into executive, legislative and

judicial, or what other or different divisions

shall be made ; but a question, who shall govern
where the sovereignty shall reside ? It strikes at

the very foundation of our whole superstructure,
and hence it is a question of transcendent im

portance ; altogether surpassing any other which
will or can be brought before vis.

The resolutions of the Committee propose that

a plurality instead of the majority shall govern.

What, then, is a plurality ? The word, now, has

an important meaning. What is the definition of

it ? Why, Sir, by referring to Webster s Dic

tionary and it is very good authority I find

that the word means &quot;two or more.&quot; And that

is a correct definition. The effect of plurality

then, is, as applied to our elections, that &quot;two or

more&quot; shall govern the State of Massachusetts.

[Laughter.]

Suppose, now, for illustration of this plurality

principle, that twenty individuals, acting together,
should agree that the plurality should rule.

Suppose there were nineteen candidates before

them, the man who received two rotes would be

elected. That would be the effect, and it proves

incoiitestibly that an absolute plurality is two,

nothing more nor less than two. What is true

of twenty persons, is true of twenty thousand, or

twenty millions. The principle is the same
; and

therefore I submit again whether this is not a very

grave question.

Now, Sir, we profess, here in Massachusetts, to

be a democratic republican State. We profess to

have as much of the democratic element as is

consistent with a republican organization. We
do not give up any part of the power of the

people which they can possibly retain under such
|

an organization ; and hence we provide that all

our officers shall be chosen by a majority of all

the votes. Then, although the whole people

delegate the power to a part, they delegate it

to those elected by a majority of all who choose

to vote. Is this democratic, or is it not ? Is the

principle a sound one, or is it not ? That is the

question I think we should first determine.

In our Bill of Rights we lay down the principle

that all men have equal rights. If all have equal

rights, then, each one must have an equal right
with every other. Then, for illustration, if five

men were associated together, and three of them
were in favor of one course, while two were in

favor of another, is it not clearly right that the

majority should decide the question ;
since all

being equal, and three being more than two, the

majority, of right, must be on the side of the

three. Is not this a fair statement of the case ?

Is not the reasoning sound ? If so, then the

principle must be a sound one, that the majority
should rule. And farther, do we not feel &amp;gt;vithin

our own breasts a conviction that this principle is

right ? Is it not an instinct of our natures ? Do
we not admit the principle almost every day of

our lives, in our business affairs ? In all emer

gencies, where we have any occasion to confer

with any body of men, do we not always say,

&quot;let the majority rule&quot; ? And why do we say
that ? It is because we feel that it is morally

right. There is something within us which savs

the majority ought to rule. Now, if this be so,

ought we to depart from the majority principle ?

A principle is defined to be &quot; a general law for

the guidance of human conduct.&quot; If the right
of the majority to rule be a fixed principle then,

a law of our natures, ought we to violate it ?

That is a question on which we ought to act with

great deliberation. If we decide that the princi

ple of majority rule is a sound one, then, like

every other great principle or law, it shovild be

obeyed like the law of truth, justice, honesty, or

any law which we are accustomed to honor.

Mr. Chairman, I lay it down as a truth, that

we are never safe in violating any well established

principle, however expedient or convenient it

may seem to be for the time being. If we do so,

we shall find in the end that we have made a

mistake that we have done wrong. Is it not so ?

Does not all experience show that when we have

violated a great natural law or principle, punish
ment will follow as a necessary consequence ? I

think so. Yet we are now asked to depart from

this great principle of majority rule, and why ?

My friend, the chairman of the Committee, (Mr.

Hooper,) gives, as one of his first reasons, that

other States have departed from it, and therefore
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vve should do the same. Now, I ask if that is

any reason why we should do it, if it is not right ?

I ask if it is worthy of the Convention of delegates

assembled in the Commonwealth of Massachusetts

to revise the Constitution of the State, to inquire

what other States have done, and adopt what

they have done as our rule of conduct ? I ask

whether we are to determine for ourselves in

relation to the correctness of the course we intend

to pursue, or to look to other States for an exam

ple ? I think we ought to determine for our

selves ;
and hence the argument that other States

have voted thus or so, has no weight whatever

with me. Fifteen States have sanctioned slavery,

but is that any reason why Massachusetts should

sanction it ? Or if twenty or thirty of the States

had sanctioned it, would that be an argument why
Massachusetts should do it ? None at all. In

the second place, it is said that it will be more

convenient, that there will be fewer ballotings, if

the plurality system be adopted. Why, Sir, as

to that, there would be fewer ballotings if we
were to provide that officers once elected shall hold

on during life
;
and if we went farther, and

provided that they might appoint their successors

by will, we should never be troubled with any
more ballotings, and that would be better still.

That is the result to which the argument of con

venience leads. But, Sir, I believe the great

question is not what is most convenient, but what

is most proper and just.

But, again, it has been said, or may be said

for I shall endeavor to anticipate the argument

likely to be advanced on the other side that the

plurality system is the most economical. I very
much doubt that. I presume it will be the policy
of gentlemen 011 the other side to show that this

system will be a great saving to the State, because

it will save time and expense in balloting. I

think if we try it, experience will show that such

is very far from the truth. In my opinion, that

system of government is most economical which

makes the people most watchful and vigilant in

the selection of their public officers
;
which brings

them the most frequently to the ballot-box to

exercise the sacred right of suffrage. I deny the

force of that argument in favor of plurality

altogether.

As to our town meetings in the country, they
arc not so great a nuisance as some gentlemen
seem to imagine. They are our great exchange

days. We have no change hmises, no change
hours ; but at these country town meetings we

get together and make trades, the constables

collect their taxes, the farmers swap oxen, and

the people exchange sentiments upon the various

subjects connected with their business. I behove,

as a matter of economy, it would be well if the

people were compelled to have town meetings
once a month. It would have a happy, socializing

effect.

Again, Sir, it will be said that these frequent
elections tend to increase the asperity of party

spirit. I deny that too. I am quite sure that we
have advanced so far in civilization, that in this

Commonwealth we are able to come together, and

that without getting angry and abusing each

other, either with our tongues or our hands
; that

we can meet as peaceable and good citizens. We
do so meet, and I have always remarked one thing
in particular, namely, that we have never had a

protracted contest and we have sometimes had a

contest of eight or ten different trials unless there

was a sufficient reason for it. If there was not a

sufficient reason for meeting so often, the people
would not go as they do, to the polls, time after

time. Should we be afraid to trust the people to

meet at the polls ? No, Sir, we will trust the

people to go the polls as often as they please ;

they have a right to try to make an election by a

majority, and not be compelled to do it by a plu

rality.

But it has been said, and it is one of the strong
est points made on the other side of the question,

that practically, after all, a plurality will some

times govern. It can never happen, however,
that a plurality will govern under a true major

ity system, because when we speak of the major

ity, we do not mean a majority of all who have a

right to vote, but of all who do vote. Candidates

are seldom elected by a majority of those whose
names are on the voting list. It is said that it

sometimes happens under the majority principle,

that in case of repeated trials, the candidate who
is finally elected receives less votes than he did on

the first ballot ; that the people get tired of going
to the polls, and the election is made at last by a

less number than the plurality at the first trial
;

therefore we had better take the plurality system
to begin with. No, Sir, let the grand principle
of the majority system be preserved inviolate, and
if the people do not see fit, in a given case, to

avail themselves of it, that is their own concern.

You take nothing from them. The difference

between waiving our rights, and being debarred

from them, is a very important one. By estab

lishing the plurality system you debar the people
from the right of deciding by a majority, which
is a very different matter from their waiving the

right voluntarily at the polls ;
because in the lat

ter case they can at any time come out and avail

themselves of that right, if they please.

I have heard it said, and it may be said here,

that the people have got tired of having so many
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attempts to effect an election. I beg leave to say

that I do not think that is the case. It is the pol
iticians who have got tired of the majorities.

That is my conclusion in regard to the matter.

But if it has come to this, that the people have got
tired of voting, they would do well to call over

Louis Napoleon, who will let them vote as often

as he pleases and no ofteiier. We deserve to be

deprived of the privilege of voting altogether, if we
are tired of voting on the principle that a major

ity shall rule. But I deny that it is so. The

people are not tired of voting in this manner, and

I have yet to learn that they are dissatisfied with

our present majority system. Circumstances

which have transpired in this State have done

very much toward creating whatever sentiment

there is in favor of the plurality system. A mi

nority has governed here several times, and does

govern at this moment in this Commonwealth.
That is the very thing that many of us object to,

that the minority is governing in Massachusetts

when the majority ought to govern. But it is

said tli at this state of things has happened under

a majority system. I deny it. It has happened
under a system which is virtually a plurality sys

tem, and only nominally a majority system.
O \ving to the peculiar manner in which we arc

represented in the House of Representatives, it

has happened that we have been governed by a

plurality (a minority of the whole) several times,

and it is that fact which lias brought this Conven

tion together. The people feel that the majority

ought to govern, and when they have seen that

under the present system of representation a mere

plurality could govern, they became dissatisfied,

and ordered this Convention
;
and they expect us

so to alter the Constitution in regard to representa

tion, that this result may not happen again. It is
j

unfortunately true, Sir, that the operation of the

plurality system has not been fullv analyzed and !

weighed by the people of this Commonwealth,
;

and is therefore not well understood. Its ulti-

mate results are not generally comprehended, and

consequently many now look Avitli complacency
on the system, who would repudiate it, if they

fully perceived its ultimate effects. There are not

a few now who, seeing the great faults of our

present Constitution, under which a minority can,

and often does rule, are ready to say,
&quot; Let us

have a plurality svstem at once.&quot; Such persons
do not consider that all the evils they now see

and complain of will be removed when a new
Constitution shall restore a just representation ;

for, by such a representation, the rule of a minor

ity will he forever prevented. The present diffi

culty will undoubtedly be obviated by the action

of this Convention, and then 110 one will feel any

occasion for the adoption of the plurality system
in popular elections, since the majority will rule,

in fact, as well as in theory.

Again, I do not know as it will be said, but I

am sure it will be felt or thought by some, that

by the proposed change we shall get rid of third

parties. &quot;Well, Mr. Chairman, and what shall we

get instead of third parties ? Why, we shall get,

instead of third parties, founded on principle, fac

tions struggling for power. Is it not so ? Does

not the history of those States where the plurality

governs, afford abundant evidence of this r Have

they not more parties than in those States where

the majority principle is maintained? We will

not call names here, Sir, but I think we may find

a State not far from Massachusetts where the

whole vocabulary has been ransacked to find

epithets with which to designate the different

temporary factions that have arisen from time to

time in rapid succession, after overturning the

government and obtaining for the time being the

power to rule. In that State, and in all States

where this principle obtains, politics becomes a

raffle, the contest of parties and factions a scrub

race, in which the one who gets the first start is

likely to come out best. In my humble opinion,

Sir, Massachusetts stands in a much higher posi

tion in the eyes of the world, than those States,

where the majority of the people s vote is not

necessary to an election of rulers. She has more

self-respect and is more respected.
But it may be said, and it has been said, that

we have already admitted the principle in our

Congressional elections. It is true we have, and

we have seen its effects
;
and I am willing to sub

mit those effects to the consideration of the Con

vention, for its decision, whether they intend to

recommend the adoption of the plurality system.

Having noticed, as I suppose, most of the argu
ments which will be urged in favor of the plurality

system, its convenience, its economy, &c., I now
propose to give a few reasons why I am strongly
in favor of the majority system. In the first

place I prefer it, lx cause it is already established

in the Constitution of Massachusetts. I have no

great veneration for the &quot;rust&quot; of which gentle

men have spoken ;
I do not understand that most

things arc made better by oxydation, but at the

same time, I lay down the rule, that no change

ought to be made in the Constitution, not de

manded by the people. I have made up my mind

that a few great and important alterations are

required, and these I am very anxious to make;
and that these may not be endangered, I am not

willing to make any other changes, especially

those I deem for the worse.

My second reason for wishing to retain the
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majority rule, is that it is a sound democratic doc

trine. It gives every man his full power, so that

a man may be a man under any circumstances

whatever ;
so that at the ballot-box he may not be

less than a full man, and his vote have its full

effect, either for a candidate or against him. How
is it under the other system ? A man may be of

some consequence by his vote, or he may not. It

will depend upon circumstances. If he belongs to

a third party, which is in the minority, then he

comes up to the polls with the certainty that his

vote has no.weight whatever ;
that it can have no

effect on the final result. Hemay vote according

to his convictions of right, in order to bear his

testimony against wrong, but so far as any politi

cal effect is concerned, he might just as well not

vote at all. He finds himself a political cipher,

unless he will resign his honest convictions, and

join one of the two great struggling parties. All

that is left to him under the plurality system is

the miserable alternative of &quot;choosing between

two evils.&quot; Ought any man voluntarily to place

himself in a position where he must choose one of

two evils, or be politically annihilated ? Ought
we to present a Constitution to the people, which

destroys individual independence and power, and

makes the people the tools of caucuses and con

ventions, bodies not known or acknowledged in

our state or national Constitutions ?

Why, Sir, gentlemen seem to lose sight of the

true operation of the plurality system. Looking
at some immediate conveniences, which it may
afford in particular cases, they seem blind to the

great fact that it impairs the true democratic prin

ciple, and destroys all that is moral in political

action. And it docs more, it virtually limits the

right of suffrage, since it compels every man to

vote with some party that has a prospect of suc

cess, or else neutralizes his political influence.

The majority principle on the other hand, gives a

man his full power ;
under it his vote always tells,

and he feels he has a voice in the government of

the State.

Allow me, Sir, still further to show the nature

of the plurality expedient, for it cannot be called

a principle. A simple illustration often deter

mines or exhibits the operation of a great princi

ple better than a labored argument. I will

suppose that nine persons form a copartnership for

the purpose of making a trading voyage to Cali

fornia. They own the vessel, man and navigate
it themselves. Before sailing they agree that a I

plurality shall govern in case there is any differ

ence of opinion about the course of the voyage.
After they have been sailing a while, becoming
rather discouraged, perhaps, they begin to debate

whether they shall not change their direction. A

part of the company think that they will do well

to engage in the African slave trade. Another

part think that they had better engage in smug
gling, while a third part are disposed to proceed
on their voyage to California, according to the

original agreement, pursuing an honorable and
lawful traffic. There is 110 way of deciding
but by a vote, and when this is taken, it is

found that four persons declare themselves in

favor of engaging in the African slave trade, three

for smuggling, and two for proceeding to Califor

nia. What is the result ? Why, that they must
all go to the coast of Africa, for a cargo of slaves,

because the plurality have so decided ! What
choice had the two men who desired to proceed to

their original destination ? The glorious choice

between two evils, to choose the least ! Now is

not that an excellent position in which to place
the voters of Massachusetts ? Yet such is the

effect of the plurality system, undoubtedly. For

one, I do not believe that any body of men ought
ever to place themselves in such a position. Af
ter what has been said, I think it will appear

very clear that the majority principle is a good
conservative principle in any popular government,
and that a departure from it is a departure from a

just and correct principle, and as a consequence,
that mischief must follow. I believe if we were
to examine the history of other States, we should

find that political demoralization has always fol

lowed the adoption of the plurality system. It

must follow as a matter of course, if I understand

the matter, for it destroys the moral element of

politics. That is my firm conviction, and the

reasons I have addviced in the support of my posi

tion, arc to my mind entirely sufficient. I know
very well that many persons came to this Con
vention under the impression that it was inevita

bly fixed, that the plurality system mu&amp;gt;t be

adopted, and, therefore, had made up their minds
to be resigned to it. Within my own knowledge,
many who came to this Convention expecting to

vote for the plurality system, have made up their

minds to vote against it, under the conviction that

it is impolitic and wrong.
For myself, I have no party feeling on the sub

ject, and believe that any man who votes upon
this question under the influence of party consid

eration is very unwise, to say the least. Who
can tell which party is going to be benefited or

injured by its operations for the next two years ?

and who can judge what party will stand the best

chance of success ? I beg leave to say that parties /

are in a transition state, and it is quite impossible *

for any but the Omniscient to foresee how they
are to stand. We cannot tell even what parties will

rise to plague us next fall. No man can do more



16th day.] ELECTIONS BY PLURALITY. 241

Tuesday,] SCIIOULEB, WALKER. [May 24th.

than conjecture. I think no one should be ready
to make an important change in the Constitution

upon a mere conjecture. Besides, Sir, it is utterly

wrong for us to be swayed by any party consid

erations whatever. We ought to examine and

see whether the majority principle is right,

whether the great interests of Massachusetts are

to be maintained by preserving it, and if so,

then we should sustain it under all circumstances

and at all hazards.

Mr. SCIIOL LER, of Boston. I desire to say
a few words in reply to the gentleman from North

Brookfield, (Mr. Walker,) who has discussed this

question before. I recollect a remarkable speech

which he once made when this same subject was

under discussion in the House of Representatives.

He began by making a speech in favor of the

plurality system.
Mr. WALKER. I appeal to the Chair, be

cause in the first place he is not telling the truth,

and in the second place he has no right to refer to

mv action in another body.
Mr. SCHOULER. I think the gentleman will

not forget the fact, that before he got through
with the speech, he came out against the plurality

system.
Mr. WALKER. I wish to call the gentleman

to order for stating that, which I say, is not true.

Mr. SCIIOULER. I have a very distinct

recollection of what the gentleman said, and gen
tlemen who were in the House of Representatives

at the same time, will recollect the facts. How
ever, as the gentleman disclaims it, of course I do

not desire to say anything that will give him any
oifeuce. The gentleman concluded his speech to

day, by stating, that a great many men had come

to this Convention who were in favor of the

plurality system, but had seen sufficient reason to

change their mind-;. I do not know what in

fluences have been brought to bear upon m ambers

to change their minds upon this question in so
!

short a time, for the gentleman from Brookfield,

(Mr. Walker,) tells us that lie considers it one of

the most important questions which would come
before the Convention. I have in my posses

sion a document which I find in the proceed

ings of the Senate for 1852, and as the gentleman
has voted for and advocated the proposition that

the people, by their vote in favor of calling this

Convention, adopted the whole of the law under

which it was called, I ask him whether they do ;

not also adopt the Report of the Committee who :

reported the bill for calling this Convention. The
bill was accompanied by a very elaborate report

j

and argument in favor of the Convention, and I

have no doubt the circulation of that document

among the people had a great effect in inducing

them to vote for calling the Convention. I find

in this report the following. I read from the 7th

section of Senate Document.

Mr. WALKER. Of what year?
Mr. SCIIOULER. From the Senate Docu

ment of 18o2, and it is signed by some very re

spectable members of this Convention, who were

members of the Senate at that time. The follow

ing are the names of those who signed this docu

ment : Whiting Griswold, Anson Burlingamc,
Moses Wood, Isaac Davis, R. C. Brown, Martin

Briant, John B. Nichols, Samuel C. Pomeroy,
William AY. Bacon, William Cleverly, John W.
Simonds. I find in the report, which is very
elaborate, that the seventh reason which they

give for calling this Convention, reads as follows :

&quot; The present cumbersome, formal mode of or

ganizing the government, we submit, should be
abolished. Eight or ten days are now usually
occupied in this organization, which is nothing
less than an annual waste of six or eight thousand
dollars of the people s money. The election of

Secretary of the Commonwealth, Treasurer and
Receiver- General, Auditor of Accounts and Ex
ecutive Councillors, by the people, with an appli
cation of the plurality principle to these officers,

as well as to the Governor, Lieutenant -Governor,
and State Senators, would do much to remedy
this evil. These changes, with a few other slight
modifications of the Constitution in the same
direction, especially the establishment of a Board
of men to count the votes, declare the result, and

notify the persons elected, would enable the legis
lature to organize the government, and lie ready
to proceed with the business of the session in two,
or at the longest, in three days. This change
alone, would, in the course of ten years, nearly
or quite defray the whole expense of the Conven
tion.&quot;

I say that the people had read that argument
in favor of the plurality system, when they voted

to call the Convention, and there is nothing in that

report which is more true than the section which I

have just read. We voted yesterday to divide

the State into forty Senatorial Districts. Suppose
that we keep in operation the majority system,

why, it may happen that we should not have a

single senator elected. This event is not improb

able, but very possible, and then what would

follow. But the gentleman from Brookfield has

gone on to theorize against the principle of plural

ity, and he supposes a case, that in a town of

twenty-one voters nineteen of them should be

candidates, and the person getting two votes

should be elected. What a beautiful republican

principle this would be, to have a man elected

who only received two votes. Now, I wish to

apply the argument to the majority principle.

Suppose there was a town of twenty-one inhabi-
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tants, and nineteen of them were candidates, and

no man should have more than two votes ; and

suppose that that principle should be applied in

all the towns of the Commonwealth, because the

gentleman has put it forth as a general principle,

and we are to discuss general principles here. I

desire to know, under the operation of the ma

jority principle, where your government is, and

where your House of liepresentatives and Senate

are r And, I ask, whether it is not better to have

these men elected by two votes, when the people

by their votes have adopted this principle, than to

have no government at all. The gentleman says

that my proposition is extravagant, but I can turn

around and say that his is equally so
;
for there is

no town in the Commonwealth of twenty-one
voters that would have nineteen candidates, and

elect a man by two votes.

Xow, Sir, I am not so much given to theorizing

as the gentleman from Xorth Brookneld is. I

know, Sir, that he looks at things very meta

physically, and sometimes argues very abstractly ;

but I am going to take things as they are, and I

am going to show, if it is in my power, that the

plurality system is the best system which we can

adopt. As the gentleman from Fall llivcr has

shown., this system represents the majority of the

people more nearly, and has for the last ten years,

than the majority system. Let us look, for in-

instaiice, at the Senate as now based. There are

gentlemen in the Senate, and have been for the

last ten years, who do not even represent a plu

rality of the county that voted for them. There

arc and have been men there, and there always
wr

ill be so long as we keep up this majority sys

tem, who did not receive even a plurality of the

votes of that county which they are elected to the

legislature to represent. I want to know whether

this is right, and I should like to hear the gentle

man from North Brookftekl explain it. &quot;We will

take, for an example, the county of Middlesex, as it

is now represented in the Senate
;

and I beg

gentlemen to understand that I mean nothing

personal in this illustration. There are gentlemen
in the Senate from the county of Middlesex, who
did not receive a plurality of votes ;

and how did

they get into the Senate r They have got there by
the operation of what the gentleman calls the

beautiful system of the majority. I have assisted

for several years in electing senators from the

counties of Worcester, Bristol, and almost every
other county in the State except Barnstable county,
and she has always elected her own ;

and Sir, I have

sometimes had some doubts or scruples whether
I had a right to vote for senators from all these

counties. The operation of the thing has been

that instead of being elected by a majority of the

people of the counties where they reside, they are

elected by mere party votes, irrespective of their

having had more or less, at home, they are

elected because they are on the party ticket, and

they come into the legislature and are made sena

tors. Xow, I ask whether it would not be better

to allow the people of the counties to elect their

own senators under the plurality system, than it

is to throw the question into the House of Rep
resentatives, and let us elect them. That is the

question now before the Committee, and I ask

gentlemen to give it their careful consideration.

The principle is just the same with regard to

the governor. Year before last, and last year, we
had a governor who did not receive a plurality of

the votes of the people of the Common
wealth. The gentleman who had a plurality

was not made governor, wliile the gentleman who
had twenty thousand less votes was made gover
nor

;
and how was this effected ? It was done by

a party vote in this hall. I do not say that this

was not constitutionally right, for in all probabili

ty I should have done the same thing if I had been

in similar circumstances ;
but I want to have the

Constitution so amended that this matter shall be

taken out of the hands of the legislature, and let

the people decide at the polls who shall be gover

nor, and who shall be senators, instead of placing

the burden on the members of the legislature

from the county of Suffolk to say who shall be

senators from the county of Berkshire, as is some

times the case now. Sir, I think that from the

present state of things in this respect arises a

great evil, and one which we have met here for

the purpose of remedying. It is my opinion that

the people would be very much disappointed if

we were to submit a new constitution to them

without embodying in it the plurality principle ;

and I agree with the report of the committee last

year in regard to the subject of expense. There

is no legislature in the whole country that is so

long delayed in the early part of its session, about

going to work, as the legislature of Massachusetts
;

and this delay all arises from the ctimbrous ma

chinery in the Constitution, with regard to the or

ganization of the government. In the first place,

Mr. President, after we come here we have to ap

point a committee to count the votes, and it takes

them a good wliile to do that. Then in the other

branch they have got to see Avho arc senators, and

it takes them a good while to do that. After

having found out how many vacancies there are

in the Senate, they arc reported to the House,
and there is a day appointed when those members

of the Senate who are elected shall come here and

the vacancies in the Senate shall be filled. All

this time, Sir, we have no governor elected, and
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after being in session something like eight or ten

days upon an average I think it was ten days
this year we finally find out who the governor
is

;
and then we know also, in a great many cases,

that the man who is governor has not received so

large a number of the votes of the people as

another man has who is not chosen. Now, Sir,

such being the effect of the old system, and seeing

the evil of frequent elections in our congressional

districts, this legislature have applied a remedy so

far as they had the constitutional power to apply
ii; they have applied it to the election of mem
bers of Congress ;

and I put the question to evr

ery

gentleman here, whether the operation of that

law has not been satisfactory and salutary to the

people of the Commonwealth, and whether it be

not better that our congressional delegation should

be full all the time, than that three-tenths of it,

and sometimes four-tenths of it should be kept
out of congress for a whole session. The people
saw that there was an evil, and they applied a

remedy ;
and now we have our congressional

delegation full. I believe, Sir, that there is no

law which the legislature have passed . or many
years that is so satifactory to the people as the law

with regard to the election of members of Con

gress by a plurality vote. If the principle is a good
one for the election of members of Congress, it is

equally good for the election of members of the

House of llcpresentatives or of governor ;
but

they could not apply it in these cases because

there was a constitutional difficulty in the way.
We now have the question before us just as the

legislature had it before them. That measure

was passed by the popular branch of the legisla

ture for six successive years, I believe, and it was

not until the seventh that it was adopted by the

other branch showing that the popular will was

in favor of it, and aiter a time the other branch

had to yield to the popular will.

The gentleman from Xorth Brookfield attempted
to illustrate his theory by a supposed case of a

vessel sa ling from Boston to California ; and he

said that they agreed in the outset that a

plurality should decide disputed questions among
them. But, Sir, how did they agree ? Did they

agree by a plurality or did they agree by a ma

jority ? I take it that a majority of them made
this agreement, just the same as a majority of the

people of this Commonwealth have agreed that a

plurality of the Senate shall elect a governor
when there is no choice by the people no matter

whether he has the highest or the lowest number
of votes. And, Sir, if we adopt the plurality

principle in our constitution and send it to the

people, and a majority of the people agree to it, it

will not then be a law of the minority or a law of

16

the plurality, but it will be the will of the majori

ty. It will be a part of the fundamental law,

agreed to by the people just as they agreed to ex

clude minors, women and idiots from a participa

tion in the elective franchise. If the question be

proposed to them whether they will agree that

the plurality shall decide these elections, and the

majority agree to that, the decision of the plu

rality is the will of the majority. This is

merely devising an expedient to relieve ourselv^

of a difficulty which has long perplexed us. Now,
Sir, to retiirn to the illustration of the gentleman,

suppose that after the vessel of which he speaks
had got outside, the crew or passengers had begaui
to quarrel, and they agree that the majority shall

decide where they shall go ;
but after they get

to sea there is a small party who want to have

their way, and another small party who want to

have their way, and a third party who want to have

their way making three nearly eqiial divisions.

It is very evident that on the majority system
neither party could do what they wished, and be

tween them all they could not go anywhere, and
the ship would in all probability be cast away.
Or suppose that a majority agreed to go to the

coast of Africa and catch slaves, and the minority

disagreed to it. Would not the moral guilt rest

upon the majority just as much as upon the plu

rality in the case to which the gentleman hrs

referred ? It is merely adding one on one side

and taking one off of another side. It is nothing
after all but the morality of numbers, instead of

the morality of morals. Now, Mr. President, I

go for the morality of morals.

Among other things, the gentleman said, if I

understood him, that he was in favor of having

frequent elections he thought they added to the

morals of the people and did a great deal of good
inasnmch as they brought the farmers together,

so that they could swap horses.

Mr. WALKER, (in his seat.) I said, oxen.

[Laughter.]
Mr. SCIIOULER. Well, Sir, it does not

make much difference whether it be horses or

Now if this is a correct view of the sub

ject, we might hold our elections once a month,

and instead of having a market day, we could

have an election day. Instead of having an an

nual fair in the fall for the exhibition of cattle,

we might have all this on election days, and per

haps this would accommodate our farming friends

very well. He thought, as I understood him,

that it would be an advantage to have elections

once a month. Now, Sir, I do not think so I

think it would be a great disadvantage. I think

if we have yearly elections, that is sufficiently

often for the people to come together to vote, and
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they ought then to decide the question without

bringing it into the halls of the capitol.

It is for the people to decide whom they shall

have for governors, who shall be their senators

and representatives ;
and those questions should

be kept outside of this hall.

The gentleman speaks about the immoralities of

other States where the plurality system prevails.

He might also speak of the immoralities of his

own State under the majority system. I have

seen some things in this capitol, to which I doubt

whether he can find a parallel in any State where

the plurality system is adopted. But I do not

wish to bring into this Convention any of those

matters in reference to other States. I believe

that all these difficulties have arisen from the fact

that the election of all the great officers of our

government the governor, treasurer, and others

is virtually taken out of the hands of the people

and thrown into the hands of the small body of

men who annually assemble here. I wish in our

new Constitution to provide that all these great

matters shall be settled by the people, and outside

of the walls of this capitol, and I believe that

object can only be accomplished by adopting, in

all elections, the plurality system.

Mr. BALL, of Upton. I am not disposed to

intrude my opinions upon the Convention, but I

have one or two thoughts in reference to this

matter, which I desire to express. As far as I

have listened to the discussion, I have heard no

attempt made to prove that the system of majority

elections is not democratic, and that it is not the

true system. Nor have I heard any attempt to

prove that the plurality system was more nearly

in accordance with the true principles of democ

racy. Here, then, is the proper starting point

to ascertain which is the true principle. We
believe that elections by a majority of the voters,

as now established, is that true principle, and it

has not been denied. Now, gentlemen propose to

make a change, on some certain suppositions in

regard to the action of the plurality principle.

And what is it ? It is that the officers who shall

be elected under the plurality system, will, on

the whole, have as many votes as they now have

under the majority principle. Then what is

gained ? There is nothing gained ; and if so,

is it well to alter the Constitution without

gaining something ? What is to be gained ?

We are told that we shall thereby rid ourselves

of this cumbersome government, and that if we
continue to adhere to the plan of requiring a

majority to elect, by and by we may find

ourselves in that situation in which the ship of

state will be foundered for want of a government
to rule. Is there even a distant probability of

such an occurrence ? You may make extravagant

suppositions against the workings of any system,
and if you argue against its safety or expediency

upon those suppositions, you may argue down

any principles, either in morals or in politics.

Has the practical working of the present system
ever resulted in that ? Has there ever been a

time when we have been left without a govern
ment ? So far from it, there has never been a

time when any trouble in regard to the govern
ment has arisen from that source. To be sure, it

has sometimes been necessary to hold a number
of elections, but that matter rests with the people

themselves, and I have never known of an instance

in the rural districts where the people have found

fault because they were obliged to go to the polls

from time to time in order to give expression to

their will.

I am opposed to the proposition before the

Convention, and I hope and trust that gentlemen
are willing, as they professed themselves to be

yesterday, to advance rather than go backward.

And if we do not advance by adopting this

change, why alter the Constitution ? Shall we
be advancing by adopting this course ? Gentle

men have talked here about extending the basis

of representation as to the Senate, and they
wanted it to include the whole people, and give
them all a voice, and shall we to-day say that the

minority instead of the majority shall rule ? I

was in favor of extending the basis of the Senate,

and I am to-day in favor of having the majority,
and not the minority, rule.

Mr. FRENCH, of Stoughton. Before I am
called upon to vote upon this question, I have one

word to say. I have listened to the arguments
thus far advanced, and have endeavored, as far as

I could, to weigh them. I have heard nothing as

yet to convince me that so great a change as is

now proposed, should be made in reference to the

fundamental principle of our government. Was
not this government originally based upon the

principle that a majority should govern ? I know
we have been progressing in our ideas of govern
ment, and probably we are a great deal wiser than

our predecessors ; but if I understand the argu
ments which have been advanced, the adoption
of the plurality system will not obviate the

difficulties under which we are now laboring, and
will not prevent the minority from ruling. I

never expected to see the time when an attempt
would be made in Massachusetts to change the

basis of representation in the Constitution, so that

the minority should rule. But it is said by the

gentleman upon my left, (Mr. Schouler,) that the

Legislature, Senate, Governor and other officers

cannot be elected by a majority. Well, Sir, if
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they cannot be elected by a majority, let them

not be elected by a minority ;
and if nobody can

be elected by a majority, perhaps it will be well

for the State, for one year, that nobody should be

elected. [Laughter.] I am not sure that we do

not have much more legislation than the State

need-*, f r I find that when the political tables are

changed, when one party is turned out of power,
and another party comes in, that the first thing

which the in-coming party does is to upset every

thing which has been done by the previous

legislature, and so we do not get ahead at all.

I sincerely hope that the good sense of this

Convention will be satisfied that our fathers acted

wisely when they adopted the principle that the

majority should rule.

Mr. DAVIS, of Plymouth. I was in hopes
that this question would not be taken before

some member of the Committee that reported the

amendment, had explained more fully to the

Convention the reasons which induced them to

recommend so great a change in the Constitution.

I do not rise for the purpose of expressing my
views, at this time, upon the question before the

Convention, but, as a member of it, to call upon
that Committee, or some one of them, to give to

this Convention, fully and fairly, the reasons

which induced them to adopt and recommend

that Report.
Mr. CIIUIICIIILL, of Milton. As no other

gentleman seems to be prepared to present his

views to the Convention, and as the question is

about to be taken, I will occupy a few minutes in

stating my reasons for opposing the adoption of

this Report. It appears to me, that the effect of

adopting the plurality system will be, virtually, to

disfranchise all third and small parties. Suppose
a town in this Commonwealth is divided into

three parties, one of which casts fifty-one votes,

another fifty, and the other forty- nine. Xow,
the adaption of the pkirality principle, not only
throws out of consideration this smaller party,

and renders their appearance at the polls utterly

and entirely useless, but it says to them that, as

the questions at the polls arc to be settled by a

small plurality, your vote can have no elfect, and

you must be driven into the ranks of one or the

other great parties, for if you adhere to your in

dependent organization, your votes will have no

influence upon the final result. I say it tends to

disfranchise all those small parties which do not

give up their organization, and join themselves to

the two leading parties of the Commonwealth.
Has this Convention a right to say, by their

action, that forever hereafter, the parties of this

Commonwealth shall embody themselves under

two standards, and under only two, and thus

drive the people to the choice between two evils ?

The only argument I have heard advanced in

its favor, is that of expediency.
The system of the majority seems to rest upon

principle upon the fullest expression of the sen

timents and opinions of all the people of the Com
monwealth

;
but the plurality system goes upon

expediency upon saving time and money. Now,
as the question has narrowed itself down to that

of principle or expediency, with the light I have
heretofore been able to obtain, so far as I now
can judge, I shall go in favor of the majority,
which is founded upon principle, and against the

plurality system contained in the lleport before

us, which is based upon the ground of expediency.
Mr. KEYES, for Abingtoii. Mr. Chairman, I

intimated when before up, in reference to this

question, that I thought this discussion would
last for several days, and I certainly hoped it

would last a little longer than it is now likely to.

I recollect some three years ago, when this prin

ciple was alluded to, and when attempts were

made in some cases to adopt the plurality system,
that it awoke a very strong feeling among the

people, all over the State, and that the newspaper

press, and, especially that in the city with one

exception perhaps were aroused with fear, by this

strange and extraordinary innovation. Among
all the precedents which we have been called on

to follow, or to which we have been referred, in

the Convention of 1820, not one has been brought
forward to support the plurality system. Such a

thing was not then thought of at all. It was

supposed that the majority system was the system
of the Revolution ; and it may have been con

quered, for ought I know, in the battles of the

Revolution. It was then held to be somewhat

sacrccl. But it shows the downward tendency of

opinion, and the rapidity with which AVC move,
when we, in a Convention like this, composed of

men of all political parties, with every shade of po
litical opinion, without havinggiven even one day s

discussion to it, will sit with so much apparent

indifference, and allow such a subject to be dis

posed of. It is possible, however, that all minds

are made up upon it ; that the opinions of all

have been perfected ; that it is unnecessary to dis

cuss it further, and that we are ready to take the

final vote upon it.

Xow, Sir, as a member of the Senate of this

Commonwealth, when the subject was before

that body, I constantly opposed this innovation,

although, many of those with whom I usually

acted in reference to most questions, went in

favor of it. But, nevertheless, the plurality sys

tem was, at that time, to some extent adopted.

Of its consequences, I am not the judge. Indeed,
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I care nothing about tlic consequences. I think,

if it be right that the majority shall rule, we ought

to stand by that principle and not allow it to be

winked out of sight in this Convention altogether.

A question upon which so much depends, should

not, at least, be passed silently by as a matter of

no consequence.
Mr. Chairman, the subject of party influence

is a somewhat delicate one to allude to in this

connection, but as it has been mentioned by

others, I trust I shall be excused for alluding to

it. It is a fact well known, that all reforms pro

ceed from &quot;small beginnings. The idea may,

perhaps, originate in the mind of a single man, in

his closet, dreaming over what another man has

said a thousand years before ; there, the thought

has arisen in his mind to make some great and

important steps in advance ;
to make some im

portant reform in science, politics or religion.

Himself, as well as his doctrine, has been received

by the world with sneers, with insolence and

derision ; but, with the true spirit of martyrdom
and heroism, he continues undaunted, till at last

the world adopts his reforms. All the inventions

and reforms in the arts and sciences, as well as in

politics and religion, have been founded, and have

proceeded in this manner. I look upon these

third parties, therefore, as something not to be

disregarded; composed, perhaps, originally of a

single man, around this small nucleus, a few of

his comrades and sympathizing friends will clus

ter, increasing till the little band organize and go to

the polls amid the derisive sneers of the crowd
;

and they go on increasing till at last, like heroes,

they lead the world to triumph and victory.

Well, Sir, our majority system has been the

patron of this class of men. It may be that we do

not all think that these third parties are for the

benefit of the Commonwealth. It may be that

some of us think, they deserve the treatment they

have at first received
;
that the world would have

been better off if they had been crushed in their

infancy. But, Sir, although this Convention is

composed of men of all parties, yet I trust, that

for the moment, they have forgotten all party dis

tinctions. I certainly know of no party man to

oppose. I think nothing cf party, and care not a

fig for the might of any party opposed to me, nor

of any hostility which they may manifest, towards

the party to which I belong, in consequence of

any supposed strength which they possess. I do

not think there has been a period for half a cen

tury, when party animosity has so died out for

want of material to feed upon, as at this very day
in the Commonwealth of Massachusetts. But, if

we will step out of the circle in which we exist, it

will be found that in times past, these small

minority parties, struggling on for a time, as if

under a cloud, side by side with the great parties

of the day, and afterwards triumphing upon their

own hooks, or infusing themselves into the other

parties, have been the life-giving and controlling

spirit of the people of Massachusetts. And, Sir,

if Massachusetts is different from the other States

of the Union, this has made her different.

Now, these examples which have been brought
forward from the other States, instead of inducing
me to adopt the system which they recommend,
arc the strongest possible arguments, to my mind,

why we should not adopt it. Whatever may have

been the cry in relation to the politics of Massa

chusetts ; and, however much we may have

abused each other at home, we all know that the

history of Massachusetts gives abundant testi

mony to the whole country, that the politics and &amp;gt;,

the politicians of our State are far superior to

those of any other State in the Union. We have

a government which has commanded the respect

and esteem of every other State. All this grows
oxit of these very difficulties in our elections, of

which gentlemen so much complain. It has

grown in part, out of our corporate representa

tion, which has made even the smallest town in

the State feel an interest in our public affairs. It

has kept them acquainted with the action of the

legislature, and with the laws adopted. It has

kept even, every man in every school district

acquainted with the progress of the government
and of the legislature, all the time. But, if you
diminish or take away this interest in their ammr 1

elcctions, you will render them careless, heedless,

and indifferent, and finally ignorant as to the

conduct of their government. But I am travel

ling out of the range of my subject, for I did not

intend to allude to this matter on this occasion.

I think these difficulties and inconveniences must

be borne with.

Now, Sir, in reference to what lias been said of

a plurality electing the officers under the majority

system, I do not hold it to be the fact. A man

expresses his opinion just as much by staying

away from the polls as by going there. If the

election becomes of so little importance as not to

induce him to go to the polls, he expresses his

opinion by staying away, and if for the same

reason, a portion of the inhabitants of a town stay

at home, the candidate who is elected, is elected

by the will of the majority, just as much as if

every man went to the polls and cast his vote
;

for every man who stays at home, stays, because

the question at issue is not of sufficient impor
tance, or, because the difference in the candidates

is not of sufficient importance to bring him out
;

therefore, the majority principle is maintained
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precisely as much as if every man were at the

polls.

Now, one word, in reference to the idea that

these numerous elections cause unnecessary
trouble. Sir, there is 110 law sending men to the

polls, which causes unnecessary trouble. Men
arc well paid for such trouble, and if they arc

not, it certainly is no trouble for them to stay at

home. Suppose they do stay at home, the elec

tion finally takes place, and it is a majority
election. Those who arc elected will not be

taunted with being minority candidates ; they
carry with them the majority principle, and the

majority respectability. It cannot be thrown iu

their faces that they are the representatives of a

small minority, chosen perhaps, by accident, and

that whatever they utter may be directly contrary
to the wishes of the people they represent.

But, Sir, I did not come here to make a speech

upon this subject. I have thought nothing of it,

until I saw it in these rules this afternoon ; but

I should not think I had wasted the afternoon,

if, without enlightening the mind of any one in

reference to this subject, I had served to postpone a

little longer the decision. I should like to hear

further upon this subject before I am called upon
to give my vote in relation to it. I think our

fellow-citizens will desire that we should consider

this subject more maturely before we make so im

portant an interpolation into the system adopted

by our fathers. I should like to hear whether

there are arguments which can be advanced which
should induce me to change my opinion in this

matter, for I hold myself in reference to this as in

reference to all other subjects open to conviction.

And I am ready to change my opinion forty times

a- day, if necessary, to come to what I believe a

correct conclusion.

Mr. HOLDER, of Lynn. I have likened to

the various arguments which have been made

upon this question with great attention, and it is

with some little reluctance that I rise to make a

very few remarks at this time. I was in hopes
that the question would not have been taken for

a few days ; but as I perceive that gentlemen are

already beginning to manifest an anxiety to vote

upon this subject, I M ish to say a few words. The

great argument that has been advanced against
the Report of the Committee is, that a part of the

people would be disfranchised the third party or

some other. I do not believe in that doctrine.

In this Yankee land, when we find any obstacle

in our way, we are always ready to overcome it,

and adapt ourselves to the exigencies of the case.

If the plurality system is an obstacle in the way
of those who vote with the third party, I venture

to say that they will overcome it. I am anxious,

for one, to preserve every democratic sentiment

which is contained in the Constitution, and I be

lieve the people of this State expect that we shall

make progress in the facilities for carrying on the

right kind of a government. Progress and dem

ocracy are one. I do not believe that the people
desire to go to the polls so often as seven or eight times

a year, asmay often happen, and has occurred with

in the present and former years. I think that

such frequent elections rather have a tendency to

array men against men in bitter enmity ;
and the

great political and true feeling of democracy loses

its value in consequence. 13y the incorporation of

the plurality system into our Constitution, I have

no doubt that we shall dispense with these fre

quent elections, which produce so much bitter and

exasperated feeling, and that our elections will be

rendered, in consequence, comparatively quiet and

calm. If I thought that the adoption of this sys
tem would encroach upon any democratic princi

ple, I would be the last man to support it. It

would have suited me best to have adopted the

plurality system after one trial
;

Irat rather than

make no progress, I shall, for one, vote for the

Report as it comes from the Committee.

Mr. HYDE, of Sturbridge. The only apology
I have to offer for troubling the Convention at

this late hour, is, that certain members have been

called upon to explain the views of the Commit
tee. I regret that the chairman of the Commit
tee is not present. I do not intend to occupy the

attention of the Convention long ; but I cau

scarcely do less than give some of the reasons

which actuated this Committee in making the

Report which we have presented to the Conven
tion. The Committee were nearly unanimous in

their Report, as has been before stated
;
and they

thought that this Commonwealth would be bet

ter represented, and more directly represented
under the plurality than under the majority sys

tem. There arc several reasons which led them to

that conclusion. It seems to have been taken for

granted by gentlemen who have opposed the Re

port of the Committee, that, in all cases, if the

plurality system were adopted, the minority would

rule, and not the majority. That seems to me to

be a mistake altogether. If the plurality system
is adopted, it does not follow as a natural conse

quence that the majority will not still rule
;
and

I contend that they will in most cases. For in

stance, when there are but two candidates for the

same office, the majority irmst prevail. It is im

possible that the plurality principle should apply.

That principle can only apply where it will re

lieve the people from the burdens and difficulties

of the election where there arc several candidates,

or more than two. &quot;With the majority system, it
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is difficult, in all cases, and in some impossible to

secure the election of any candidate who is set up.

Gentlemen will understand, in this Convention,

that the majority system does not require a major

ity of all the qualified voters ; it only requires a

majoritv of those present and voting at any one

election. Now, I contend, and this was the

view of the Committee, that, as a whole, the

officers elected will receive a greater number of

votes, under the plurality system, than under the

majority system. Where there are but two can

didates, the.majority Avill elect; and where there

are more than two, they must have an election ;

and frequently, in order to obtain that election, it

is necessary that the plurality system shall be ap

plied. It is not often the case, and probably has

never happened in this Commonwealth, that there

are more than two large parties. The people in

tliis State are ordinarily divided into two rival and

opposing parties. Sometimes a third party is in

terposed. Those who form such a party have a

perfect right to do it, and they are to be respected.

They have the same right, in proportion to num
bers, as any number of persons whatever, no mat

ter on what principle the division may take place.

But we have seen that where the third party is

strenuous, the people come to the polls time after

time, and, after all, there is no election. Look at

the effect in the town elections, where we elect

our representatives. The more trials there are to

elect, the more divided they become, and the

more firmly they adhere to their distinctive prin

ciples, and an election is almost entirely impossi
ble. You may try it to almost any extent, as it

has been done for the election of members of con

gress, and fail after all. I recollect, that where

we have tried for a period of one whole congress,

for two years, we failed to choose a representative.

The people saw it, and they obviated it by making
a law, that if there was no election at the first trial,

a plurality should elect. Was not that a wise

law ? Does it not work favorably ? I have

heard of no objection to it. If it works well in

one instance, why will it not in others ? I be

lieve that, under the plurality system, the towns

would be represented more perfectly than it is

possible to have it done under the majority system.
I will refer to another principle which actuated

the Committee. It may be thought a novel idea,

but I have no doubt of its correctness ; and that

is, if the plurality system is adopted, we shall be

represented by better men than if they are elected

by the majority system. How is it now ? Any
man who can get a majority of the votes must be

chosen. Why is he chosen ? The question has

not been for many years, who is the best man,
who will most ably represent the people, and dis

charge his duties in the legislature of the Com
monwealth

;
not who is most firm, bold and fear

less in action, and honest in purpose. Such are

not the men who are selected. If a man has

been already in office, he has pretty likely given
offence to somebody, and he will fail to secure

all the votes, and of course he will not be selected

as a candidate. A man suitable for office has not

unfrequently warm friends, and sometimes bitter

enemies. When the parties come to canvass for

the election, they understand that they must get

some man who will secure a majority of the votes,

or he will not be made the candidate. The man
who is the most popular must be the nominee.

They frequently throw aside the man who is best

qualified to represent them, and take a man who
will command the greatest number of votes.

Sometimes he is the best man, to be sure, but not

always. The candidate in the small towns, is

often a negative man, a man who has never done

anything to make either friends or enemies
; and

so a man who will secure the votes becomes

the candidate, and is elected, when, if the plural

ity system prevailed, a better man would have

been the candidate, and filled the office.

Then, after the first trial, what is the conse

quence ? If there are continued trials, as has

been the case very frequently in this State, the

people will not attend the polls fully after one or

two of the first trials. After there have been

various meetings on several days, and there has

been no election, the people become disgusted with

some of the proceedings and fall off in numbers ;

and the man who is finally elected by a majority,

would not have received even a plurality on the

first clay of trial, if the plurality system had pre

vailed. The number of votes which constitute a

majority at lust, would not have made a plurality

at first.

Another reason which operated \ipon the minds

of the Committee was that they believed the ten

dency of the plurality system would be to secure

a larger vote, that it would extend the right of

suffrage. They vieAved it in this light ; they be

lieved that if this principle were to become a part

of the Constitution, the people would all know
that every officer, State, Town, and County
officer, even all elected by ballot, would neces

sarily be elected on the first trial, except in

extreme cases when there happened to be a

tie, and that expecting an election to take place,

they would congregate in greater immbers at the

polls. I think they would canvass the merits of

their respective candidates more closely, and I

believe they would press the election with more

vigor, and feel a deeper interest. Knowing they

had to spend but one day, and that that day
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would secure to them an election, they would be

pretty anxious to get as many votes as they could

for their candidate.

The gentleman from North Brookfield, (Mr.

Walker,) supposed an instance of a town having

twenty voters and nineteen candidates, where the

man who obtained two votes would be elected.

That could never happen. It woxild be an ex

treme case. What town, county, state, or nation

is there in which there could be nineteen parties

known ? There could be no such thing. It is

impossible that there should be so many parties ;

there never could be more than three or four at

the most. If any towns or counties, large or

small, contained many more divisions of the

voters, they would not be parties ; they would
not be entitled to the name or respect of parties,

they would be mere clans. Would they not,

when thus divided into such a number of factions,

be inclined to settle down finally on the plurality

system. The Committee were, after all, almost

unanimous in the opinion that the theory of ma
jorities ruling a correct doctrine in a great de

gree was more potent in theory than in practice.

The Committee believed that, practically, the

officers elected would get a greater number of

votes at the polls, as a general rule, than if the

majority system prevailed. I think if gentlemen
will reflect and consider how the majority system
has operated for a few years past, and even up to

the present time, they must necessarily be con

vinced that the officers elected will receive as

great, or even a greater number of votes from the

application of the plurality system, than they do
now receive under the operation of the majority

system. These are a few of the reasons which
actuated the Committee. As it is now late, I will

not occupy the time of the Convention any fur

ther.

Mr. WARD, of Newton. As I presume the

question will not be taken now, I will move that

the Commitee rise, report progress, and ask leave

to sit again.

The motion was agreed to.

IX CONVENTION.

The PRESIDENT having resumed the Chair

of the Convention, the Chairman reported that

the Committee of the Whole had had under con
sideration the report and resolves on the subject
of election by plurality, and had made some pro

gress, but had not come to any conclusion thereon,
and asked leave to sit again.

Leave was granted.

Mr. WILSOX, of Natick. I rise for the pur
pose of moving that when this Convention ad

journ, it adjourn to meet on Thursday morning

at ten o clock. I make this motion at the request
of some members of the Iloxise of Representatives
who assure me that the House will, to-morrow,
make their final adjournment, but it will be

necessary for them to have the use of this Hall

to-inorrow in the afternoon. I hope, therefore, the

Convention will agree to the motion which I now
make, that when the Convention adjourn, it ad

journ to meet at ten o clock, A. M., on Thursday.
We shall then have quiet and undisturbed posses
sion.

The motion was agreed to.

On motion by Mr. THOMPSON, of Charles-

town, the Convention, at five minutes to six

o clock, adjourned.

THURSDAY, May 26, 1853.

The Convention met pursuant to adjournment,
and was called to order at 10 o clock, A. M.

Prayer by the Chaplain.
The Journal of Tuesday was read and ap

proved.

Order Concerning Books.

The order submitted on Tuesday, by Mr.

Churchill, providing that no book or other printed

matter, not strictly appertaining to the business of

the session, thereafter to be transacted, shall be

purchased or subscribed for, for the use of the

members of the legislature, was adopted.
Mr. LELAND, of Holliston, moved to take up

from the table the resolution heretofore offered

by the gentleman from Otis, (Mr. Sumiier,) con

cerning the printing of resolves and orders.

The motion was agreed to.

The resolution having been read by the Secre

tary,

Mr. LELAND said he hoped the resolution

would be agreed to by the Convention. At pre

sent, as it appeared to him, there was considerable

confusion existing in respect to these orders arid

resolves.

Mr. HOOPER, of Fall River. I made a sug

gestion to the mover of this proposition at the

time when it was offered, under the impression
that these orders and resolves were not published
in such a manner that members can readily refer

to them. But I find that they are all printed in

the official report of the proceedings and debates

of the Convention, and every member, therefore,

has ready access to them. I shall, therefore, be

opposed to the adoption of this resolution, as in

curring an unnecessary expense.
Mr. SUMNER, for Otis. It is true, probably,

that these several orders and resolves are pub-
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lishecl in the official report of the proceedings of

the Convention, but I apprehend it is not correct

to suppose that these orders and resolves are

therefore in the hands of each and all of the

members of the Convention, for there is some

delay in the publication of those reports. I think,

Sir, that almost all gentlemen on the various Com
mittees have experienced more or less inconven

ience from not having before them, in a compact

form, the several resolutions and orders that have

from time to time been adopted. It is a matter of

convenience, and to some extent, of necessity,

in point of fetct, that we should have these orders

and resolves in a collective form.

The question was then taken upon the adoption

of the order, and it was, without a division, de

cided in the affirmative.

COMMITTEE OF THE WHOLE.

On motion of Mr. HALL, of Ilaverhill. The

Convention resolved itself into a Committee of

the Whole, Mr. Sumner, for Marshfield, in the

Chair, and proceeded to consider the first subject

on the calendar, being the report and resolves on

the subject of

Elections by Plurality.

Mr. WARD, of Newton, addressed the Com
mittee. He said : When I made the motion, at

the last sitting of the Convention, that the Com
mittee rise, report progress and ask leave to sit

again, I did not do it so much for the purpose of

availing myself of the privilege of occupying the

floor, as that the further consideration of the sub

ject might be postponed, and the discussion con

tinued at another time
;
but availing myself of

the privilege to which I am entitled, I shall now

proceed to make some remarks in reference to the

arguments that have been used by gentlemenwho
have participated in the debate in relation to this

subject.

The question is, as reported by the Committee,

that it is expedient so to amend the Constitution,

that in all elections by the people of the officers

named therein, the person having the highest

number of votes shall be deemed and declared to

be duly elected. That is the question that is

presented to us by the Report of the Committee.

And, Sir, a question of greater magnitude is not

likely to come before this body. It is a question

of the very highest import ;
it is whether elections

by the people shall be governed by pluralities or

by a majority of the votes. The Report proposes
to alter the Constitution in this respect, and to

make a departure from long established usage. Sir,

there is danger of our attempting too much ;
we

could not do a greater wrong, than to attempt to

reform too much. It will have an injurious effect

upon the minds of the people, when they come to

oct upon the Constitution, which is to be sub

mitted to them. I think the people do not desire

that many amendments should be made. And,
Sir, my belief is, that they do not desire this one.

And it seems to me that it is not consistent with

our duty here, that we should adopt this Report.
I say we should not adopt it for this reason. We
have adopted the basis of population for represen
tation.

We have extended our basis of representation

to the utmost length that is practicable, and now
shall we sanction a principle that abridges the

freedom of elections, for I hold that it is the right

of every voter to so cast his vote that it shall tell.

It has always been a fundamental principle of this

government, that elections shall be decided by a

majority, and I bold that it is a just principle.

If, sometimes the minority rules, it should not

alter the principle. Principles are eternal, devia

tions from them are but temporary, and in ail

enlighted community, of but short duration. A
principle that is just in itself, should not be sacri

ficed to expediency. I admit that the majority

principle, carried out in practice, is not uiilre-

queiitly attended with much difficulty. It occa

sions expense and loss of time, but I would ask

had we not better bear with that, than to sanction

a principle that deprives the voter of the power to

give effect to his vote.

We will suppose a case, that the voter consci

entiously believes that the leading prominent can

didates are, none of them, suitable persons to be

elected ; that their nomination is a nomination

&quot;not fit to be made.&quot; What can he dor What
should he do r One of two things : he must

either vote for a man who is unfit for the office, or

if he vote for the man of his choice, it must be

without the least probability of his vote counting

anything more than a piece of blank paper. I

ask whether this is not virtually depriving the

voter of the right of suffrage ? I say virtually,

for, on the one hand, his vote is nothing ifhe votes

according to his choice, and on the other, to make
his vote available, he must cast it against his con

victions of what duty requires.

We are, Sir, a people of progress, and it be

hooves us carefully to examine the ground before

we make a change ;
before we take a step. I

do not think that the Convention, or the people
will deem it necessary, that this Report should be

accepted, and the Constitution amended according

to it. More especially am I of Jaat opinion, be

cause the Report not only does not recognize in any
event the majority principle, but it excludes it on

the first trial to elect. Now I think to substitute
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the plurality principle for the majority vote, though
it may affect the election on the first trial, it is

equally true, that it will nevertheless not rid us

of the evils of a minority government. But I do

say, and I do conscientiously believe, that it will

serve to perpetuate the evil of a minority govern
ment. I shall not at this time trouble the Con

vention further.

Mr. HALL, of Haverhi.ll. I desire to say a

fc&amp;gt;v words in justification of the vote I shall

be called upon to give upon the question before

the Committee. Upon that question I shall

probably differ from some gentlemen in this

Convention, of the party with which I usually

vote, and I desire to say what I have to say at

this time for the purpose of asking the Committee,

in considering this question, to consider it in

reference to another question which is directly

connected with it I mean the election of all or

nearly all of the county and district officers by
the direct voice of the people. I happened to be

upon the committee that had this matter under

consideration in relation to the election of the

officers of the Commonwealth proper as well as

the county and district officers. The committee

had several sessions ard debated this matter;

several orders have been sent to that committee,

one or two asking that additional officers be

recognized in the Constitution ; one, by the

gentleman from Worcester, asking that all officers

now named in the Constitution be elected by the

people ; another, by the gentleman from Mon

tague, asking the committee to add to these

all district and county officers and elect them

by districts
; another, by the gentleman from

Millbury, asking that the election of justices of the

peace should also be added, which, in fact, covers

the whole ground of recognized officers to be

elected by the direct vote of the people. Now, I

may be permitted, in tins connection, to say, that

I think, in debating this question of electing by

plurality, it is proper to allude to these other

questions, and that they should be debated in

connection with it, so far as may be allowable

under the rules of the Convention. Now, my
vote would be affected upon this question were
I in favor of the majority principle by the

decision of the question as to the extent, if that

could be ascertained, to which they would go in

determining how many officers they would direct

to be elected by the people. It may not be

improper for me to make a general statement in

regard to the action of the committee, that from

the best information which they possessed in

reference to this question, they determined that

the election should be by the plurality direct

upon the first ballot. How the majority of the

committee would go provided there was no

election by plurality, I cannot say ;
I can only

speak for myself, and as far as my vote is

concerned, however the majority of the com
mittee may go, I cannot go for electing all these

various officers by a direct vote of the people.

But, Sir, as a principle, I am in favor of electing

officers by the people ; as a principle, I desire to

go as far as may be considered practical and

practicable for the election of all state and county
officers by the direct vote of the people. But it

appears to me that the majority of the Convention

I care not of what party, :!br I do not consider

this a party question cannot go for electing, in

the manner proposed, this long list of officers

Secretary of the Stale, Treasurer and Receiver -

General, State Auditor, Attorney- General, Sher

iffs, Coroners, Ilegister of Probate, Judges of Pro

bate, Commissioner of Insolvency, Ilegister of

Deeds. County Treasurer, County Commissioner,

District Attorney, Clerk of the Court, Notaries

Public, and Justices of the Peace.

Here is the whole catalogue of subjects which

have been referred to the committee, for them to

consider the expediency of having all these officers

elected by the people ;
and if I may be allowed

to express an opinion on that matter, in this

connection. I will say that I consider it a safe

principle to adopt, that the elections of all state,

county, and district officers, so far as practicable,

should be left to the people of the Commonwealth.

Believing in that princ
:

plc, and believing the

selection and election of public officers safe with

the people, I desire to adopt some mode in which

we can carry it out in practice for the election of

these various officers. As was stated the other

day, this is not entirely a matter of convenience.

It is a question of time it is a question of money,
for time is money. People are unwilling to turn

out day after day, and ballot over and over again,

without any probability of an election; and this

is found to be the practical result of the present

system of voting in this Commonwealth. I hope,
! therefore, that gentlemen, in debating this qucs-

tion, wiil debate it in reference to the other

I
question of how many of these officers, if not

all of them, should be elected by the people.

j

Perhaps I shcukl not go as far in this matter as

some gentlemen with whom I am associated ;
but

i
if the principle is a correct one, as advocated by

;

some gentlemen 011 Tuesday last, it has an

\ important bearing 011 the question immediately

j

before us. Let us for a moment look at the

\

manner in which our elections arc now conducted.

! On the first day, as we all know, the various

j parties bring out their voters ; they spend their

time in rallying their friends, and not only that,
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but if all stories are true, they spend money, and

sometimes a good deal of money. On the first

ballot we have, in any general election, what may
be said to be a fair and full expression of the

wishes of the people ;
but it frequently happens

that nobody is elected. Now, my friend from

North Brookfield says that the majority principle

is the best principle, because the great question

with him is, Who shall govern ? But the result

is, that on the first ballot, when there is the

fullest expression of the voice of the people, there

is no election there is nobody to govern. Then

they proceed* to ballot again and again, and after

four or five trials there is still no election. Then

the question may well be asked, who shall

govern? I answer, Mr. Chairman, the greatest

number voting for the same officer should govern.

But what is the result of the theory of the

gentleman from North Brookfield ? It is that,

finally, an election is had by perhaps not more

than one-tenth part of those who actually voted on

the first ballot
;
and in many cases a man is chosen

who received less votes 011 the first ballot than

several of his competitors. Thus, while you

preserve the majority principle, the practical

result is that a man is chosen who does not even

have a plurality at the time when you have the

fullest expression of the will of the people. It

has been said that convenience should be thrown

aside entirely ;
but here we see the result of that.

The people become tired, and they stay home ;

does the majority then govern ? No, Sir. A
single handful of voters govern, who have had

more patience and perseverance than the others
;

and they thus gain the ascendancy because they
have tired out the majority of the voters of the

Commonwealth. Gentlemen know very well

that this is the practical result of this system.

My friend from Lawrence says that after two
or three unsuccessful attempts to elect a man, it

would be, perhaps, best to adopt the plurality

system. But is not his principle worth anything,
that he proposes to abandon it after two or three

trials ? If the principle is a good one, it should

be adhered to, no matter how many trials were

necessary in order to have an election
;
but if not,

if it is worth so little that it may be abandoned

after the first two or three trials, why shall we en

cumber ourselves with it at all ?

I think, as was remarked the other day, that

the adoption of the plurality system would give

us the best men on the first trial, because on that

system every man would know that on the first

trial somebody would be chosen. It would be an

extreme case if two men should have precisely the

same number of votes. Then each voter will say
to himself,

&quot; I have my own choice about this

matter, but it is certain that one of these two
will be chosen, and which of them is the best

man ? I would rather have Mr. A. than Mr. B.,

and would rather have Mr. B. than Mr. C.&quot;

With this distinct understanding, I think the best

man would be pretty sure to be chosen
; while

on the majority system, the votes would be divided

among some other parties and some other candi

dates, because there would be some who did note

exactly like either of them.

As I said just now, I desire to act upon this

subject with reference to the other subject to

which I have referred, that the elections of

state, county and district officers should be by the

people. I would not, perhaps, go to that extent

which some would ;
I would not have our judges,

our justices of the peace, or our notaries public

elected by the people ;
but I say that so far as

practicable, I desire it, and that all the voters of

this Commonwealth shall be permitted to express

one opinion in elections where there is a full ex

pression of the will of the people, as to those who
shall take part in administering the affairs of the

Commonwealth, in order that we may elect our

best men. I believe these two subjects are inti

mately connected, and I have, therefore, sought
this early opportunity to submit these views to

the Convention, in order that our action upon the

question before us may be influenced by a con

sideration of the whole matter depending upon it.

I hope the resolve on your table will pass.

Mr. GRAY, of Boston. I shall need the in

dulgence of the Committee if I should repeat what

may have been said already, as I was unavoidably
absent when the debate on this subject was opened ;

and for the same reason, I may answer very im

perfectly the arguments of those gentlemen who
have taken a position opposite to that which I

shall take, as I can only judge of them from the

replies to them to which I have listened. I am

very glad, Sir, that upon this occasion, and more

especially upon the occasion when this question
was brought up in the legislature, it has been

brought up free from all party aspect ; gentlemen
of opposite political doctrines have considered and

discussed it without any reference to party lines.

Now it may be that in the course of my remarks I

may use the word
&quot;parties,&quot;

or may refer to

parties ; but I wish it to be understood, that if I

do so, I refer to the political parties now existing

merely in a historical sense, without passing any

judgment as to the merits of the doctrines of any
of them. I suppose, Sir, that we shall all agree

that it is desirable that in the election of officers

by the people, there should be as rmich unanimity
as possible. There have been countries, and I be

lieve Poland was one of them, where entire una-
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nimity was required upon the part of the electors,

and of course elections could never be fairly car

ried on with such a provision. There are public

bodies which require two-thirds of all the voters

in order to make an election, and I believe the

Pope holds his seat upon that principle. The

general principle is, however, that a majority of

the people by which we all mean a majority of

the voters who actually take a part in voting
shall have power to elect public officers

; and we
would have that majority where it is practicable.

But, Sir, we all know that it is not always prac

ticable to have a majority ; and the question is,

how shall we approximate the nearest to it ? The

people hold elections for governor ;
and the theory

of our Constitution always has been that the gov
ernor should be elected by the people and not by
the representatives of the people ;

but we know
that at the present day it is found that a majority
of the people do not unite upon any one candi

date. What is the dictate of common sense in

that state of things ? If a majority of the people

cannot be obtained in favor of any individual, the

next thing is to approximate the nearest we can

to it. If we cannot have a majority, let us have

that number of votes which best represents it?

and what is that number r I agree with the geii-

tlcman from Ilaverhill, in what seemed to be the

general tenor of his remarks
; that number is the

largest number who vote for any one individual,

and, therefore, the only practical conclusion to

which we can come will be the plurality principle.

That principle has been adopted in the greater

part of the States, who are sxifficiently republican
in every sense of the word, and I suppose all will

admit that they are sufficiently democratic in their

notions to satisfy even the strongest lover of de

mocracy.

Now, Sir, as we are making a Constitution for

practice, in order to sec the practical operation of

the majority principle, let us revert to the teach

ings of our previous experience ; and what do we
find r Until very lately, a majority has been re

quired to determine all elections
;
and we will

just look at its operation in the case of members
of congress. After a violent struggle, as I have

said before, not at all a party struggle, after a

most earnest contest, the legislature were driven

into the adoption of the plurality principle as de

cisive of the election of members of congress, after

a single trial ; but to that point I will refer

presently. What was the state of things pre

viously ? Gentlemen may recollect that at one

time three seats were vacant in our congressional

delegation ; and this state of things lasted during
a whole congress, if I remember right. Suppose
that in the apportionment of representatives, that

congress had said,
&quot; The State of Massachusetts,

although numerically entitled to ten representa

tives, shall be cut down to seven,&quot; what should we
have said to that ? There could be but one an

swer
;
and yet, Sir, the legislature suffered this to

be done by our own people, and upon what prin

ciple was it justified ? I have heard gentlemen

say upon this floor, that rather than have a rep

resentative whom they disliked, they preferred

that their district should be unrepresented. Well,

Sir, it was a consistent part of their doctrine
;

it

was where their argument led them, and it will

lead us to that in any case if we adopt the ma
jority principle. Gentlemen say that the majority
must rule

;
but the majority will pronounce in fa

vor of no one that is to say, the majority will have

nobody to rule. At this point, the people step

in and say,
&quot; We will have a magistrate we want

to be represented.&quot; Some people may say that

if they cannot have the man of their choice,

rather than to have the opposing candidate

elected, they prefer that the State should have no

governor. I have no doubt there are individuals

who say this, and perhaps they say it more than

they think it ; but I do not suppose that we who

propose this Constitution to the people, are of that

opinion, nor do I suppose that the people who are

to ratify this Constitution before it goes into effect,

will agree to any such sentiment. Suppose the

majority &quot;of the people of a district should say
that they would have no representative in con

gress, to what would that lead ? If every district

should say so, it would stop the wheels of govern
ment it would be nullification. We are, there

fore, bound to start with the position, if we are

to have anything but anarchy, that we must have

magistrates ;
and it was upon, this view of the

case that the plurality principle with regard to

members of congress was adopted..

Xow, Sir, it is of no consequence and I beg

gentlemen, if they have this idea in their minds,

to dismiss it what party would be benefited or

injured by the adoption of the plurality principle ;

for the actual history of the matter will show that

if the plurality law had been adopted two years

before it was which would not have been one

day sooner than it ought to have been the polit

ical effect of it on the parties as they then existed

would have been just the reverse of what it was

when it was adopted. I hope we shall consent

to dismiss all considerations of that kind. The

theory of our government has been, from the be

ginning down to the present time, that the gov
ernor should be elected by the people ; that is, to

use an expression which savors a little of Iliber-

nicism, that the governor should be elected on

general ticket at our elections of chief magistrate,
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by the votes of our citizens, not counted as at

other elections, where the votes of ten majority in

one district are of as much force and weight as

the votes of one hundred majority in another dis

trict, but that every citizen s vote should be

counted individually, and that the governor

shoidd be chosen by the votes of a majority of the

people, and not of their representatives.

Well, Sir, for the first half century under the

Constitution, that was generally, almost entirely,

the case. My own memory extends back for half

a century, and it was not until the year 1834 that

we were ever obliged to choose a governor through
the instrumentality of the legislature. The elec

tions up to that time were decided by a very
small majority. There always would be some

scattering votes, but they were few. Governors

have repeatedly been chosen by a plurality of less

than one thousand over their respective political

opponents. But of late days things have altered,

and what is the state of those matters now ? The

present governor was not elected by a simple ma
jority of the people. His predecessor for two

years was not so elected. The gentleman who

preceded him, and who is a member of this Con

vention, was not so elected, for two years preced

ing the election to which I have referred. Here

then we go back for five years, in which period
the people have not chosen a governor once. The

governor has been chosen by the action &amp;lt;3f the two

branches of the legislature of this Commonwealth,
in the way provided in the Consiitution.

Now, I ask, is a majority of the people better

represented by the legislature I do not say in

those particular instances, but in the long run

better represented by the legislature, than it would
be by a plurality of those who vote &quot;: I appre
hend not, Sir. The truth is, that if we go on as

we have done, in the main, for the last ten years,

I would suggest one provision, to be incorporated
into the Constitution, different fvom any which
has been proposed a provision to carry out in

theory what will surely happen in practice and

that is, that the people shall nominate the two or

three highest candidates, and that the legislature

shall choose from those two or three. For thac is

virtually what we shall do. I therefore think,

Sir, that in contending Tor the plurality principle,

we arc contending for the voice of the people to

be heard in the election of governor, and not for

the voice of the legislature. In some of the States

of the Union, in Virginia, I believe, the legisla

ture elect the governor. By the present existing

provision, for some years past, it has resulted, and
for some years to come it will result, in causing
the governor to be chosen by the legislative, and
not by the people. Perhaps, Sir, I could narrow

my position still more, and should strictly say,

that the House will choose the governor, for the

House will be a much larger body than the Sen

ate. No one supposes, be the principle adopted

what it may, that the House will be less than six

times as numerous as the Senate ; and in practice

the House will settle the question in joint ballot.

I contend, therefore, that the effect of the oper

ation of the majority principle is to take the power
of election from the people, and give it to the

legislature. If we throw such a power into the

hands of the legislative body, what becomes of all

our system of checks and balances ? What be

comes of the provisions in the Constitution which

are designed to effect a separation of action be

tween the executive and legislative departments,

and between each of them and, the judicial de

partment ? The truth is, you throw the power
of election into one branch of the legislature.

If I repeat this idea too often, it is because I

think it of sufficient importance to be dwelt upon
with emphasis.
We next come to the consideration of the Sen

ate, as affected by the prevailing system. What
is the effect of the existing provisions upon that

body ? It is that no senator shall be chosen by
the people, but he who has a majority of all the

ballots. If no person has a majority, then the

senator is chosen by a joint ballot of the legisla

ture. And what has been the result r Senators

have frequently been elected, who had a less

number of votes than their competitors. I have

no doubt that the parties that have done that

within the last ten years I will not call names

have acted as their competitors would have done,

had they possessed the same powers, and as par

ties will act in ninety-nhie cases out of a hun

dred, where the community is nearly equally

divided.

I say further that I have ever considered, and

do now consider, that the provision for filling up
the Senate by a joint ballot of the legislature, as

the most defective and objectionable provision in

the Constitution, and I hope, if the Convention

reject the Report of the Committee, still that they
will make the election of senators an exception to

the general rule.

Then, as to the House of Representatives how
has this plurality system operated upon that

body ? We have heard a great deal said about a

constant and full representation of every part of

the people. That is a theory which I should

think would command entire unanimity of opin
ion in this body. I believe there is not a man in

this Convention but will agree that every portion

of the State ought to be constantly represented in

the legislature ; yet to accomplish that end, no
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unjust course should be pursued. As to the

merits of the different courses which might be

adopted, that is not a point to be discussed now,
as it is not directly before us. Why I adduce

this point at this time is to say that if we agree

that the whole people should be represented, why
should we agree to keep in existence a system

which, year after year, has by some sort of acci

dent, deprived a large number of the towns of

this State irom any representation whatever in

the House :

Something has been said of repeated elections.

In the elections for members of congress we allow

the people the first trial ;
if no one of the candi

dates receives a majority, then a plurality vote

elects on the second trial. Does any gentleman

propose to allow such a trial in the election of

state officers r Does any gentleman propose, if

on the return of the votes for governor no one shall

be found to have a majority, that the people shall

have another election ? Why, Sir, if any regard
is had to the convenience of the people, I think

we Avill not take that course.

Docs any gentleman propose that there shall be

two trials for the election of senators : That

would be equally inconvenient and impracticable.
In regard to elections for members of the House
of Representatives, it is true you may allow towns

more than one trial
;
but I apprehend, if you con

sult the wishes of the people, they will be found

much to prefer that a plurality vote should settle

the matter in the first instance.

Something has been said as to the encourage
ment or discouragement of the existence of

third parties, o : of any more than two parties. I

really tliink that has nothing to do with the ques-
t- on. But I will say that I believe any portion
of the people who are in iuvor of any great object
can generally effect it through the agency of two

parties, as well as they can through the agency of

any other number. I do not mean to say that it is

wrong to form third parties. I might refer to

movements in this State which operated effectually

upon the state government without the formation

of any new parties. At this day there is a party

carrying on a great moral reform I refer to the

temperance party and we find that they can make
themselves felt in this hall without forming any
third political party. At this moment there are

laws upon our statute book respecting the wis

dom of which I say nothing the very existence

of which, proves that the people who procured
their passage formed a strong body, and yet they
did not find it necessary to form a third political

party to accomplish their purposes.
But really I do not think that this has anything

to do with the question before us. If those who

are in favor of this reform or that reform, cannot

act with any of the existing parties, but choose to

form new ones, that is nothing to me. In either

case they exercise a right under our constitution

and laws ; and in the manner of exercising that

right they will most likely take counsel of their

own consciences rather than of me.

The gentleman who just preceded me has said

that his vote would be governed by the considera

tion whether or not the Convention shall choose

to provide that the large mimber of officers, now
appointed otherwise, shall be elected by the peo

ple. I do not exactly agree with him. I think

with the present number of popular elections, the

case is a very clear one. But I do agree with
him in this, that the greater the number of popu
lar elections the stronger will be his argument.

I do not know, Sir, that I could have done

better, when I arose, than simply to have referred

gentlemen to the history of the Commonwealth
for the last few years, and to their own sound

judgment of what may be f.drly anticipated for

several years to come. Patrick Henry said that

the only lamp by which his feet were guided was
the lamp of experience. I do not go so far as

that, but I suppose every convention of practical

men will allow that he who disregards that light

entirely, must be wiser than the generality of

men, if he entirely escapes the commission of

great errors.

I have not done full justice to this subject, and
I may not have done j astice to the arguments of

gentlemen who have preceded me. But this is

not the first time that this subject has been

brought up for the consideration of many gentle
men here. I have heard it agitated legislature

after legislature. This principle has been adopted
in more than one important case. It has been

applied to the election of electors for president
and vice-president, and to the election of members
of congress, and I trust that the circumstances

which surround this subject will induce gentle

men to weigh their reasons well and carefully

before they decide to reject this Report.

Mr. DURGIN, of Wilmington. I do not pro

pose at this time to inflict a speech upon the Con

vention, and yet I have a few ideas and thoughts

upon this subject which I beg leave to present.

In the first place, to my own mind, it is clear and

evident, nay, it is self-evident, that the majority

system is in itself right ; and, Sir, in saying that,

I think I utter the sentiments of every gentleman
in this Convention. Were a vote on that point to

be taken now, every voice in this body would

respond in the affirmative. It is in itself, ab

stractly considered, right. It is as evident to my
mind as that ten is more than seven.
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Again, the two systems, the majority system

and the plurality system being so diverse, there

being such a disparity between the two funda

mentals, they cannot both be right. At least it

appears so to me. We might just as well say

that ten is seven and that seven is ten, as to say

that two principles, lying at the very foundation

of government and so different, should both in

themselves be right.

Well, Sir, if the majority system be right, then

to justify a change of that system, there should be

some very strong and urgent necessity, some very

strong circumstances existing which demand it.

What circumstances are there to justify this

change? This is the question. Novelty? No,
that is not a sufficient reason for this change.

That old chart and compass under which the

Commonwealth has sailed so prosperously and

gloriously through all the conflicts of this govern

ment, ought not to be hastily abandoned. I can

conceive circumstances which I pray heaven

may never exist under which it might be proper

to have a plurality system rather than none, and

that is when the majority system fails to secure

the peace of the Commonwealth.

But has it ? I remain to be convinced that it

will endanger the prosperity or the safety of

the Commonwealth. But again, if this majority

system fails to develop the resources of the State
;

if it fails to insure the highest prosperity and hap

piness of the people, then reject it. But has it

failed ? Sir, with all our bleakness of climate
;

with all our sterility of soil
; with all the hard

ships with which we have had to contend
; with

all these difficulties, still old Massachusetts re

mains what she always has been the Banner

State, the Pioneer State. Has she ever failed to

develop her resources, or to mete out to her citi

zens what their wants required ? Where can

you find one instance in which any State, politi

cally, morally, or intellectually, under a plurality

system, has gone in advance of old Massachu

setts, with her majority system ?

But, again, I grant that almost any government
is better than no government. Even a bad gov
ernment, poorly administered, is better than no

government. A monarchy is better than anarchy
and confusion. Now, the question is, whether

the majority system, under any circumstances, is

likely to or can fail ? That is the most important

question to my mind. Will that system of gov
ernment fail to secure to the Commonwealth a good
and efficient government ? If we are going to be

without a government, by adopting the majority

system, then we ought to give it up, and adopt the

plurality or some other system, which shall in

sure us a government. But does past experience

show, that under the majority system, Massachu

setts has ever failed to elect all her officers ? Has
her government ever been numerically deficient ?

Has she ever failed to elect a governor or lieuten

ant-governor ? Has she ever failed to provide
herself with a full Senate or House of llepresent-
atives ? Why, men from other States coming to

this capitol and beholding our legislative body,

exclaim,
&quot; What a body of men old Massachu

setts produces
&quot;

! Yet this is all under what!
Under the plurality system ? No, Sir, under the

majority system. Now, Sir, when we cannot

elect our government officers with any tolerable

certainty ; when we are likely to be without a

governor or without a Senate or House, elected by
the majority ;

then I will consent to adopt the

plurality system, and not before. Till then I

must hold on to the old majority system.

My friend from Haverhill (Mr. Hall) remarked,
that this was a matter oftime andmoney, but he did

not once say that the majority principle was

wrong. He did not say that it was at all a ma-
lum in se. No, it was a mere matter of time and

money. That was all. But did he say that to

accomplish this advantage in respect to time and

money we were sacrificing a great principle a

principle high as truth and lofty as justice ? He
did not say it

;
but I inferred it from what he did

say, whether the inference was a just one or not.

But, again, the gentleman alludes to the matter

of limiting the majority elections to the first,

second, or third trial. Now, if the principle of the

majority be worth anything, why abandon it at all ?

Mr. Chairman, I would rather I would infinitely

rather fail in attempting to carry out right prin

ciples ; righteous principles ; principles as true as

God is true
; than to abandon them altogether ;

but when I sec that we must fail
;
that we cannot

carry out right principles ; then, as the only hope,
I will take hold of the next best which we can

succeed in carrying out ; and so would any man.

Parties ! Whv, some gentlemen, are afraid of

parties. I am not. I love parties. I am glad
we have different parties in the Commonwealth.

Sir, we want all these parties to develop the re

sources of the Commonwealth. [Laughter.] We
want the Hoosac party, we want the Western
lioad party, and a thousand other parties. We
want the Free Soil party ; (and we have got one,

whether we want it or not ;) we want the Dem
ocratic party ; and there are, I think, some gen
tlemen here, who would be very loth to give up
the Whig party. They would not give it up
without a struggle. These different parties serve

to maintain the purity of the government. Let

any member of the legislature undertake to carry
into effect any oppressive or corrupt measure,
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there are men with Argus eyes who will watch

him
;
who will check him, and tell him of his

faults just when he needs it. I am glad that not

only the eyes of the Almighty are upon us, but that

the eyes of men are also upon us. If we do not

do right, let them tell us of it. These parties

/have the effect, certainly, to produce, if nothing

else, a development of talent among us.

But again, if we are to have a plurality system
and for mercy s sake, I hope we are not; I

mean to go against the plurality and in favor of

the majority system to the last but if we are to

have a plurality system, let us have at least, two
or three trials of the majority before we try it,

even though it does cost some time and some

money. I very freely admit, that it will cost both

time and money. The gentleman shall have the

full benefit of his argument, for it is his argument
and not mine

;
I am not only willing to admit that

it will cost time and money, but I am also willing

to admit that time and money are valuable in their

places. They will do great things and work won
ders in the world, but they arc of little conse

quence to me when brought in opposition to prin

ciple. If, therefore, after two or three trials it is

found that the majority cannot elect, that the cir

cumstances are such that right principles, if you
will, cannot prevail, even then, it is better that

there should be an exhibition of them, and that

there should be a manly effort made to carry them
out. Unless you allow at least this trial, you
really tie the hands, and completely manacle the

individual
; you close his mouth, you palsy his

action, so that he cannot express even for once,

his OAVII choice or his own desire. But give him
tlicse trials, and it will afford him one oppor

tunity to A ote for the one whom he prefers.

Mr. Chairman, is it for the highest interest of this

Commonwealth, to bind these different parties ?

I do not believe it is, and I hope, therefore, that

this question will be maturely considered before

any definite action is taken xipon it. I hope sonic

modification in the llcport of the Committee will

be made, and I shall certainly myself move some

modifications, if it is not done by some other

member, before the subject is finally disposed of.

Sir, I hope the majority principle will be

adopted by this Convention. I know nothing of

the effect it may have on party, and I care noth

ing about the subject, as far as party measures

are concerned ;
not a fig, although I am a party

man. I know not what party it would benefit,

nor do I know what party it would injxu-e most,

I only look at it as a matter of principle.

It has been argued that other States have adopt
ed the plurality system. Well, Sir, that may
all be, but it does not prove conclusively that it is

best for Massachusetts to adopt it after all. Why,
Sir, some of the other States have adopted laws,

(I will not call any names,) that I can tell you
old Massachusetts would not adopt. Gentlemen

may as well say of a thousand laws which have
been adopted by States south of Mason and Dix-
on s line, that Massachusetts .should adopt similar

laws because they have adopted them. Certainly
the argument is good, as far as it goes, bxit then

we are not to adopt all these States have done, as

precedents, nor are we to adopt this plurality sys

tem, because other States have adopted it ? No,
Sir, let old Massachusetts stand upon the princi

ple of the majority ;
if she nmst stand alone, let

her stand alone, but let her stand upon the great

principle that the majority shall govern.
Mr. SAKGENT, of Cambridge. Mr. Chair

man, I shall ask the indulgence of the Committee
but for a very few moments on this occasion. I

have listened with great attention and with deep
interest to the remarks which have been made

upon this subject. It has seemed to me that those

gentlemen who have opposed the adoption of

these resolutions, have taken a false view of the

effect of their adoption by this Convention. It has

been argued that by the adoption of these resolu

tions, and by engrafting the principle contained

in them, into your Constitution, you were aban

doning one of the vital principles of republican

government, that of the majority. Upon that

question I take issue.

Xow, Sir, I wish to call the attention of the

Committee to the Constitution as it now stands.

I ask gentlemen to examine and see whether the

majority principle has ever been laid down as

one to which we were to adhere inviolably. Such
is not the case. But I do not ask any man to

violate that principle, and no man by voting for

these resolves does violate it in the least.

Suppose you provide in your Constitution that

your officers shall be elected by plurality, do you
thereby provide that the people shall not elect by
a majority ? Xo, Sir, you simply declare that

when the majority system fails, a different remedy
shall be adopted from the one you now adopt.

Instead of placing the power in the legislature of

Massachusetts to select a man for the governor of

Massachusetts, who does not receive five hundred

votes, you say you will retain that power in tho

hands of the people, where it, without doubt,

properly belongs. You say if you cannot obtain

the voice of the majority of the people in favor

of any particular candidate, you will then ad

here to the principle approximating the closest to

that of the majority, and yoxi declare that the

candidate who receives the greatest number of

votes, and who consequently represents most
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nearly the wishes, the views, and the feelings of
j

the majority of the people, shall be taken and

elected.

Xow, Sir, what does the present Constitution

provide with regard to the election of governor ?

I think it would be well if gentlemen would see

what are the provisions of our existing Constitu

tion, and what are the changes it is proposed to

effect. The present Constitution provides that the

Secretary of the Commonwealth shall lay before

the Senate and House of Representatives, on the

last Wednesday in May, the returns of the elec

tion for governor, to be by them examined, and

in case of an election by a majority of all the

votes returned, the choice shall be by them de

clared and published. Xow, suppose you adopt

the plurality system, and your candidate for gov
ernor receives a majority of all the votes cast, is

he not elected by the majority as much as under

the present system, and is not the principle pre

cisely the same ?

But suppose no man has received the majority
of the votes cast, then I ask you to mark the

changes we propose to make in the present Con

stitution, for this is the point to which we should

chiefly direct our attention. Look at the pro
vision, in your Constitution for cases where you
fail to elect your governor by a majority. It

reads :

&quot;But if no person shall have a majority of

votes, the House of Representatives shall, by bal

lot, elect two out of four persons who had the

highest number of votes, if so many shall have
been voted for

;
but if otherwise, out of the num

ber voted for, and make returns to the Senate of

the person so elected
;
on which the Senate shall,

by ballot, elect one who shall be declared gov
ernor.&quot;

Xow, I ask you, if, by that proviso, after the

first trial, when the governor shall have failed to

be elected by a majority, the majority principle is

not entirely abandoned, according to your present
Constitution. I ask you if that proviso does not

put it within the power of the legislature, if they

choose, to elect a man who has received but three

votes, provided he is one of the four candidates,

when perhaps he could not have received twice

that number of votes in the Commonwealth.

Xow what do these resolves propose r In. the first

instance they leave the provision, in effect, pre

cisely where it stands now. They provide, that

if any person shall have received a majority of all

the votes cast, (for if he has a majority, he will,

of course, have the highest number,) he shall be

declared elected. Have you abandoned the ma
jority principle in that ? Xot at all. It stands

there precisely where it stands in your present

Constitution. The only change we propose to

make is to provide a different remedy where the

majority principle fails. Xow, I ask you, which

adheres nearest to the principle of the majority, to

leave it in the hands of the people, when they are

unable to elect by a majority, and to provide that

the man who represents nearest the opinions and

wishes of a majority of the people shall be elected,

or to place it in the hands of the legislature, with

the power to select any one of four minority can

didates, if there be so many voted for.

My friend from Wilmington, (Mr. Durgin,)

says he chooses to stick by the old charter. He
asks me to stick to it. He knows that under its

operation we have not had a governor chosen by
a majority during the last six years. We have

had a minority governor twice, and cannot have

a majority for the governor unless you provide in

your Constitution, that the people shall continue

to vote for a governor until they effect the election

by a majority vote. Such a tiling was never

contemplated by the framers of the Constitution,

and I doubt very much whether the members of

tins Convention will be willing to adopt such a

system.

Then, again, take the Senate
;
has the majority

principle been adhered to in the choice of senators

in every emergency? Xot at all. The people
vote once

;
and if they elect their senators by a

majority, very well. If they do not, what fol

lows ? That portion of the Senate which is elected,

together with the House of Representatives, select

either the plurality or the minority candidate,

as they please. Is it more democratic to select a

minority candidate under the present system than

to provide that, when an election is not made by
a majority, a plurality may step in and remedy
the evil ? It strikes me that it is not. It is no

abandonment of the principles of the Constitution,

as regards these officers, to adopt, to that extent

the plurality system. Such, too, will be the case

with regard to all officers elected on a general

ticket by the people.

With regard to the House of Representatives,

wre have had a different system heretofore
;
but if

the principle holds good in the one case, it is

equally good in the other. If it is necessary to

have a system by which the governor shall be

elected by the people without repeated trials, or

that the senators shall thus be elected, the prin

ciple holds good when applied to the election of

the members of the House of Representatives.

True, a different system has been adopted, but

that docs not necessarily alter the principle.

My friend from Xorth Brookfield, (Mr. Walker,)

said, the other day, that it was very pleasant to

have repeated elections. I suppose he referred to
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the elections of members of the House of Repre

sentatives, when he said that those elections were

regarded by the people in the country as holidays,

at which time they could meet and swap oxen

and have a very fine time indeed. I would ask

that gentleman if it would not be as pleasant a

holiday, if they met once a month to vote for a

governor, as it would to meet once a month to

vote for representatives ;
if they could not swap

oxen to just as good advantage ? I do not doubt.

It then follows, that by adopting this system, you
do not deprive any citizen of Massachusetts of the

privilege of electing any officer by a majority of

votes, but simply change the mode provided, when
that system fails. Instead of placing the power
in the hands of the legislature to be exercised by
the election of a minority candidate, or a plurality

candidate, it will be retained in the hands of the

people ; and the man who is elected by them will

be the man who has received the greatest number

of votes, and, consequently represents the wishes

of a greater number of people than any other man.

It seems to me the change is demanded, in order

to retain, as nmch as possible, the majority prin

ciple, which gentlemen regard as so essential, and

which I regard so highly.

Again, I believe, there is no question which

will come before this Convention, in which the

people are more united, than the adoption of the

plurality system. I believe it is demanded by a

large portion of the people of Massachusetts, that

if adopted by this Convention, it will be sanctioned

by as large a vote as any measure which shall

emanate from the Convention. I believe it is the

will of the people that the principle should be

adopted. And, although some gentlemen did

come here prepared to vote for sucli a change, and

have changed their minds since they came, they
will find on their return, that the people have not

changed their minds. I hope, therefore, that the

resolutions on the table will be adopted.

Mr. MO11TOX, of Tauuton. Mr. Chairman,
in contemplating heretofore the several subjects

which would come before this Convention since

it has been ordered, no one lias excited in my
own mind, originally, so much doubt, as the one

now before the Committee. There is no one in

the examination of which I find so many old

prejudices and early formed opinions standing in

the way of an impartial investigation of it. But
I have reflected upon it, and I have finally come
to a conclusion

;
and I now ask the indulgence of

the Committee while I submit, as briefly as I may,
the several thoughts which have been presented
to my mind. I may be permitted to say, in the

outset, that one circumstance has come to my
knowledge which I exceedingly regret ; because I

17

fear that in some form or other it may impede our

examination of the subject, and be somewhat of a

hindrance to our coming to a right result. When
we came to this Convention, I trust that we all

came with a determination to leave all party

predilections behind us, and to look entirely to

what is commonly called the good of the Com
monwealth, and the people of the Commonwealth;
and to do what we thought best for them and

promotive of thoir interests. It is with sincere

grief that I have heard members of this body, out

of doors, discussing the effect which our action

upon this question would have upon particular

parties hereafter. I do not intend to say that I

think any individual member of this body will

suffer himself to be influenced in the slightest

degree by considerations of this kind
;
but I

know from my own experience how very liable

we are to suffer preconceived opinions, party
associations and party commitments to influence,

without our knowledge, the results to which our

minds are brought. I trust that we shall all

and I endeavor to apply it to myself endeavor

to discard everything of this kind.

But there is another aspect in which I have

still more fear. I fear that, by some combination

of circumstances, we may present to the public a

state of facts which will lead them to draw ail

inference one way or the other
;
and although we

may all be perfectly pure, such an inference

would be unfavorable to the reputation of this

Convention, and unfavorable to the adoption of

the measures the wise measures, I trust which
we shall present to the people.

Sir, I endeavored unsuccessfully to present my
views at an earlier period, and somj of the

arguments which I intended to suggest have been

already presented. I shall now, as far as I am
able, endeavor to avoid a repetition of arguments
which have been presented by others. In the

examination of this subject, I propose to look at

it, first, as a matter of principle, and see where

the principle of right and justice lies
; and, in the

second place, look at it as a practical question,

and see how it will operate upon the community.
We have all grown up with a respect a venera

tion, I may say for the majority principle. We
think there is something, if not magical, almost

sacred in it ; and without inquiry into the nature-

of that principle, or the foundation of it, we seem

disposed to adopt it and follow it wherever it leads.

Mr. Chairman, in discussing the questions that

come before us, assembled as we are to make a

Constitution, we necessarily have a regard to the

self-evident proposition, the principle of natural

right ;
and therefore I hope I shall be excused for

looking into the nature of these rights. We all
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say that the majority must govern. Why shall a

majority govern ? Has a majority any natural

right to govern : I deny it. In a state of nature,

if two men meet, one has no rig
1

it to control the

other. If two men meet another they have no

right to control that other person, except in a case

of necessity, where their lives depended upon im

mediate joint action. Then it is a matter of ne

cessity that the stronger party shall control. Why
is it necessary that a majority shall govern ? It

is founded in compact ;
it is not founded in nat

ural right, but because a majority agree that a

majority shall govern. What is the principle of

this government and of all free governments ? The

government itself derives its power from the assent

of the governed, and in consequence of that assent

all your laws are made. I only repeat what I

said on a former occasion, but did not have time

to carry out, that the laws derive their force from

the assent of those by whom they are to be car

ried into execution, and that no man is bound by
the law to which he does not give his assent.

That may be a startling proposition. It is true

there may be laws upon your statute book to

which neither you, Mr. Chairman, nor I, have

given our assent personally ;
but politically we

have assented to every one, and that political as

sent constitutes their binding force. How did

you do it ? It is done because you form a part of

an association, and have agreed that a majority of

that association shall govern. And although you

may act against a particular law, yet this principle

lies at the bottom, that a majority shall govern,

and you are therefore bound. You have author

ized the majority to make the laws, and thus you

-give your assent to every one. It is on that prin

ciple that all laws have their binding force
;
and

that binds every one of us to aid in the execution

of those laws, because we have agreed to those

laws
;
not directly, but through an instrumentality

which we have established and agreed upon.
This is the foundation of the right of the majority

to govern, a right under our Constitution, which,

so far as it applies, I hold sacred, and intend to

abide by.

But, we are here acting for the people, in their

sovereign capacity, to establish principles which

shall govern their action hereafter
;
and if the

people say they choose to be bound by a plurality,

they give their assent as much as if they say they
will be bound by a majority. We have no offi

cers of a majority or a plurality yet, but all our

officers arc the officers of the whole people ;
be

cause we have agreed that we will assent to the

appointment of men to office in a particular form.

I apprehend it is a matter of mere political regu
lation whether a plurality or a majority shall pre

vail. I have come to the conclusion, in consid

eration of all things bearing upon the subject,
that I prefer that the plurality system shall prevail
rather than the majority system. If we choose to

adopt that course, I trxist I have shown that we
assent just as much to the principle of a plurality
as we do to that of a majority. Why do I advo

cate appointment by a plurality ? I agree that

although it is no natural right that a majority shall

govern, yet it is reasonable and proper wherever

you can ascertain the will of the majority. I

maintain that the true rule is to adopt that system
which will give you the voice of the greatest pro

portion of the whole people. If a plurality will

give you the voice of the greatest proportion of

the whole people, then I hold that that shall be

adopted ; if the majority shall do it best, then

that shall be the rule. Looking at all experience
in our own State, and elsewhere, I think that the

plurality system ensures, to a greater degree, the

expression of the voice of the whole people, than

the majority system does. The majority, it is

very apparent, cannot always be obtained. We
have seen instances, almost without number, in

which we failed to get majorities, and we were

obliged to resort to some other course
; and I

doubt exceedingly, whether, when you have had
to resort to the polls three, four, five, and per

haps twenty times, you approach any nearer to

the voice of the whole people than you do when

you take the man. who has the greatest immber
of votes on the first or second trial. Oftentimes it

happens that the man who has a very large vote

on the first trial, through the inattention of the

people on futtu-e trials, fails to receive the same

number, and the man who is finally elected is one

who on the first trial did not receive more than

five or six votes. The man who got ten at first,

is superseded by the man who had only five. A
better illustration cannot be given than by an

examination of our own Constitution and history ;

and we may determine the question by the prac
tical result. The government, when it was estab

lished, was thought to be the wisest
;
but the State

has grown, the population has increased, the re

lations of the people have changed, and it is

necessary to adapt the Constitution to these

changed circumstances, and perhaps the changed
views of the whole community.
Have we suffered in practice from the evils that

exist under the Constitution as it is ? I trust that

every gentleman will concur in the proposition

that we have. I believe there arc many evils in

j

the present system, but before I go into an ex-

! animation, of that branch of the subject, although
I I must repeat what has been said by the gentle-

!
man who preceded me, I cannot examine this
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question without looking a little into the practical

operation of the present system. The practical

question is, wh ether as to the election of the governor
and the legislature, we shall take the present sys

tem or the plurality system. As respects the

present system, I have seen men put into the

office of governor, who had received but a few

hundred votes from the people ;
and I have seen

senators appointcil, who had received from the

people only three votes. In the Senate, by the

rules, a quorum is composed of sixteen members,
and a majority of them may act for the whole

forty who compose the Senate. Then ninemem
bers, being a majority of a quorum, may pass the

most important measures, in a body which should

consist, constitutionally, of forty. How is it in

the House of Representatives r What constitutes

a majority in that body ? Sixty members consti

tute a quorum in the House of Kcp.escntatives,

a body which at some periods has consisted of

seven hundred members, and which now has

move than four hundred. And yet sixty mem
bers may constitute a quorum to do the most im

portant business ;
and less than forty, less than

the representation of a single corporation in your
Commonwealth would control that number.

Thus it might happen, under the present system,

which is dignified and extolled so much as being

the majority system, the representatives of a sin

gle corporation would control the most important

action of the House of Itcprcscntatives.

But, Mr. Chairman, as I have said before, this

question in relation to a portion of these resolves

seems to me to stand upon a somewhat different

basis from what it does in relation to another por

tion. I think the necessity for a change in the

choice of a governor, and in the choice of sena

tors, is much greater than it is in that of the

members of the House of Representatives. Where

your corporation can meet again and again and

vote again and again, there is not that objection

which arises in cases where yon can have but one

ballot without great inconvenience.

Now, Mr. Chairman, I want to look a little at

the practical results and inconveniences of this

system. To be sure, I would never sacrifice

principle; I would adhere to that, let the practi

cal result be what it would, let the labor, the

expense, be what they might. But if no princi

ple is involved in a question, then the practical
j

result should have great weight in deciding the

point at issue. We have tried this system for a

long time in this Commonwealth. The result

has been that we have been unrepresented in the

congress of the United States
;
the result has been

that in our own legislature we have sometimes

had a large portion of the whole people entirely un

represented during the whole session of the legisla

ture, which I apprehend is entirely contrary to

the whole theory of our government. Then look

at things less important ;
how much time has

been consumed in these repeated attempts to elect

officers ? I do not know how many trials have
been had in certain cases, but I think I have un
derstood that some sixteen or twenty have been
had in some cases, until every body was tired out

;

and if they did not get a most unsuitable mail to

represent them, it was a mere accident.

Then again, there is another argument which
has not been presented. I like to derive the votes

of the people fresh from the people themselves,
uncontrolled by any influence of caucuses or

conventions or any influence of that kind
; and as

far as you can get it from the source, pure, you
are more likely to get it the first time than at any
subsequent trial. The fact that you may have

repeated ballots, I think opens the door for in

trigue and management. On the first trial, a

large class of people will have expressed their

opinions, and will not feel so great an interest in

the election as to be present again, and the active

politicians, perhaps intriguing and designing men,
who have an interest of their own to subserve,

will take charge of the business, and sway the

minds of the people.

Again, I mean no allusion to parties or any
combination whatever. The majority system opens
a pretty wide door to persons who have perhaps
lost their standing with the people and partly to

form collateral issues and get up combinations oil

qtiestions which are unimportant, so that they
can bring their clique, section or party to exert the

balance of power upon th e one side or the other

wherever they can make the best bargain. If

they find it necessary to combine in this way,

they may elect a man to office who is not only a

minority candidate but a very small minority
candidate.

I have said that our Constitution was not based,

throughout, upon the majority principle. But it

is not based anywhere, in any part of it, upon
that principle. There is not an election mentioned

in your whole Constitution, nor one referred to,

in which a majority of the voters is required.

Why should not those who arc away from the

polls be represented as well as those who go to

the polls. It has been maintained, that we repre

sent only those who go to the polls. How do you
know that men who are necessarily detained from

the polls would agree with the majority of those

who are present ? There has never been an in

stance since the formation of our government,

where a governor had a majority of the voters.

In the seventy-four or seventv-fivc elections
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which have been held in this State, not one gov

ernor ever had a majority of the voters. In the

three hundred elections for senators of this Com

monwealth, very few individuals have ever had a

majority of the whole number. After all, this

majority, about which so much has been said,

when you can exercise it, is nothing but a plu

rality, and scarcely that. It is merely a majority

of those who choose to exercise the influence, and

not a majority of the whole, who are interested,

because they seldom take the trouble to exercise

their influence. To be sure, by staying away

they assent that the action of others should bind

them, of which they have no reason to complain,

but in point of fact we never reqxiire and rarely

get a majority of the voters in favor of any one

officer, for any office whatever. I apprehend,

that some light may be had upon this subject by
reference to the experience of other States. I

have a great respect for old Massachusetts, which

I think is not inferior to that of any other indi

vidual, but I am not prepared to say that all the

wisdom is confined to the old Bay State. I think

we arc in some danger of being a little too self-

complacent upon this subject of placing our State

a little higher than she deserves. Other States

have produced wise and great men, and have grown
and prospered in wealth and population, and why
should we not consult them ? It may be that we

may derive wisdom from their history and exam

ple. Three-fourths of the States adopt the plu

rality system. Seven- eighths adopt the system
in the whole or in part. There are but three or

four States in the Union which have not adopted
this system in a greater or less degree. Even
here in the State of Massachusetts, in several

things we have adopted the plurality system, and

if it works well in one thing, may it not in

another ?

I would lay it down as the first principle, that

the agents of the people should be appointed by
the people. That is what I call the democratic

principle. I mean by it no party allusion, but

that is the true principle upon which our govern
ment is based. The people themselves, under our

government, appoint all our officers, from the

highest to the lowest, sometimes directly and

sometimes through agents, sometimes through the

executive, and sometimes through the legislature.

I think it is best for xis as far as practicable to let

the people appoint their officers themselves, and

not through agents. There may be cases where,

practically, you cannot have the people act directly,

but the principle should be laid down, that a man
should do for himself what he can, rather than

substitute another. His agent may be unfaithful,

may make mistakes, but let him do his business

himself, and then he has nothing in the world of

which he can complain.
Without intending to occupy any considerable

time, I wish to say that I am in favor of the

plurality system. I have come to that conclusion

after much thought, and the more I have reflected

upon, it, the stronger have been my convictions

that it is a system which we should adopt. In

some cases, I would be satisfied with it after

making one or two trials first, before we should

resort to it. I would apply it wherever there is

direct action.

But, I will not any longer trespass upon the

time of the Convention. I only wish to say in

conclusion, that I am in favor of the plurality

system, because it is the most democratic doc

trine, because it gives the people the best possible

chance of expressing their individual opinions,

becaxise it tends to take away the temptation to

combination and intrigue, and, because it will

save a great deal of time to the people of the Com
monwealth without at all defeating their wishes

in any respect. I am in favor of it for another

reason, given by the gentleman from Haverhill,

(Mr. Hall.) because, if we reject this system we
will lose a great many provisions in relation to

other officers, which I hope to see approved by
the people.

Mr. ALLEN&quot;, of Worcester. Mr. Chairman, I

fear the attempt which is now made to abandon

and lay aside a great principle is, for the purpose
of curing an evil, if it be one, which is at most, of

a temporary character.

Gentlemen who are in favor of the change
which is now contemplated, agree in two things.

In the first place, that the majority principle is

the principle which ought to prevail in free gov
ernments. With, but one exception, if it can be

called an exception of the gentleman who last

addressed the Committee, and who seemed at

times to maintain the doctrine that the majority
should govern, not as a principle of right, but

merely as a matter of expediency, resulting from

compact and having no foundation in the fitness

of things. With that exception, I believe every

gentleman who has sustained the Report of the

Committee, has admitted, that the doctrine that

the majority should govern, lies at the foundation

of free governments. I need not ask, as the

member from Taunton has done, whether it exists

in the nature of man. Much as this Convention,
or some portion of its members have seemed dis

posed to run into metaphysics, I prefer to take a

more practical view of this subject. Whether it

be founded in the nature of man or not, I main

tain that it is founded in the nature of free repre

sentative governments, that it is essential to their
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existence, and should be maintained at all times

by its friend-;. It is the great question, whether

the mnny shall govern, or the few. In some

countries, the people may be said to assent to the

dominion of one man. In another government
there is an apparent acquiescence of the popular
mind in the government of the few, known as the

nobles of the land. But, in all free governments
which deserve the name, the people have jealously

and tenaciously adhered to the great principle,

that, not in the few but in the many, not in one

only, but in the majority, shall the governing

power reside. The gentleman from Taunton,

(Mr. Morton,) to show the difficulty of carrying
out the principle of the majority, supposes a case

where it is impossible, as he thinks, to apply it.

For instance, where a portion of the people them

selves, do not see fit to exercise their power by

giving their suffrages. Still, in this case the right

of sovereignty remains, and the principle is un

shaken, that to the people belongs the power. In

all the instances which have been adduced, by
different speakers, tending to show that the prin

ciple is not carried out in every instance, it is the

result of necessity and not of choice
; and while we

admit that, in some circumstances it is impossible

to carry out to its fullest extent in its practical

operation upon elections, the great rule for which

we contend, yet, its friends do not depart any
further from the principle than necessity compels
them to do

;
and a relinquishment to necessity, a

yielding to an emergency which presents no other

alternative, is no proof that the principle itself is

not of the highest value. On the other hand, the

refusal to depart from it except in cases of abso

lute necessity the adherence to it in this Com
monwealth in all practicable cases show, how
dear to the people themselves, is the long-tried

system from which, nothing but necessity could

induce them to turn aside. Gentlemen who favor

the Report of the Committee, appeal for their

justification to experience admitting, in the main,

the correctness of the principle which lies at the

foundation of the choice of officers in this Com
monwealth to find there, the necessity for a

change. I also, appeal to experience, and I ask

the gentleman from Boston, (Mr. Gray,) who

ably sustained the Report of the Committee, how
it happens that, in order to illustrate the incon

veniences of the present system, he should go
back no further than to the year 1834. How
happens it, in order to show the inconvenience

which has resulted from the failure of the people
to choo-c their governor, that that gentleman,
with all his research, should go no farther back

than to the last five years. Does lie not remem

ber, that the Constitution of the Commonwealth

has been in force seventy-two years. Xo man un
derstands the history of the State better than the

gentleman from Boston. When, therefore, he

looks back to the experience of the past, what
does it in fact, teach ? Docs he not find in the ex

perience which the people of Massachusetts have

had under their Constitution for more than sixty
out of the seventy years, an argument against

change ? I have looked into the records of the

proceedings of the Convention of 1820, to see

what discussion was had upon that subject, and I

could not find a single line or word in relation to it.

I appealed to one venerable gentleman, whom, we
have the happiness to see sitting in the midst of

us, and who was a member of that Convention,

and whose memory is never at fault in regard to the

political history of the Commonwealth to know
if the subject was discussed at all in the Conven
tion of 1820, and the reply was, that he had no

recollection, even of the subject having been in

troduced. And yet, the people had at that time

lived under the Constitution for forty years, and

experienced 110 inconvenience from the operation
of the majority principle under that Constitution,

so that no one member of that numerous body

presented it to the view of the Convention as ail

evil, or sought to find its remedy in a change from

the principle that the majority should govern.
Docs that fact teach anything ?

Do gentlemen who look to experience for les

sons of instruction disregard the experience of

so many years, during which the existence of that

evil which now so alarms them, was not perceived
for a single moment ? Trace matters from 1820,

for almost thirty years, down to within five years

of the present time, and we find that the same

experience has been had by the pre- ent generation

as to the workings of their Constitution, winch

was had by their fathers. No purpose was mani

fested in any part of the Commonwealth, in favor

of a change ;
no desire was expressed By any

public man to that effect. Xow, Sir, I hold the

very fact that for more than sixty years after the

formation of our Constitution the evil has not

been felt in a single instance, to be the teaching

of experience upon this subject to be a strong

argument, and one which should be weighed well

before we undertake to make any change in the

Constitution which so much experience has shown

to be unnecessary. &quot;We arc undertaking to do

away with an important principle, for the purpose

of meeting a temporary evil, or obviating a tem

porary inconvenience. We are changing that

Constitution under which we and our chil

dren may hereafter live as happily as we and

our fathers have dwelt in times past, merely to

meet an evil which is temporary in its character, as
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the history of the past proves, and which, from

the nature of things, must be temporary in fu

ture.

It has only been within a few years past that

throughout this Commonwealth men have been

divided into more than two great parties. In the

ordinary state of affairs, as existing in the Com
monwealth and through the country heretofore,

some great questions of peace and war, or some

questions having relation to the industrial pursuits

of the country, have divided the inhabitants into

two great classes, when the whole body of the

community was ranged either upon the one side

or upon the other
;
and it is admitted that in such

a state of tilings as that, no evil has resulted from

the provision now incorporated into the present

Constitution. But, Sir, within a few years,

another party has sprung up in the Common
wealth ;

some great questions have agitated a large

portion of the public mind, and very many of the

voters of the Commonwealth did not see fit to

enlist, or, as it is proper to infer, believed that

they could not enlist under the banners of either

of the previously existing parties. In consequence
of this, there has, in some instances, been a diffi

culty of making a choice of officers at elections

by the people. But this evil, I repeat, if it be

one, is of a temporary character
;
the tendency, as

I think gentlemen will generally admit, is for the

people to range themselves upon the one side or

the other, on some great predominant question
before the country ;

and if they depart for a time

and take ground upon a different position, and

upon a separate principle, the tendency in all

cases is to reach, by some means or other, a less

complicated arrangement of parties, and go on

again according to the usual course of affairs. If

a question arises in the Commonwealth, inducing

any large portion of the people to go out from the

associations with which they have heretofore been

connected, that state of things must be of short

duration, provided the question is one of small

practical importance ; but if, on the other hand,

it is one of magnitude, one upon which the peo

ple are justly aroused, in the course of a few years,

at the farthest, other large portions of the people

will adopt that principle which comparatively few

maintained at first, and the result will be that

parties will once more resolve themselves into their

original number. If the principle maintained

by the third party is one which will not bear the

test of examination and experience, it soon passes

away, and is forgotten ;
but it sometimes happens

that some new question arises in the community,

attracting the earnest attention of a large portion

of the people, yet not a majority, where there is

a solid foundation for popular action
;
where there

is an evil which seeks some remedy, and which
at last finds it.

Now, Sir, shall we, in consequence of this

diversion of affairs from their ordinary and

normal course at distant periods in the history

of the Commonwealth shall we lay aside a prin

ciple which has always been adhered to by the peo

ple, and Avhich has always been found valuable

in its operation wherever it has been applied ? I

admit that evils, to some extent, may be felt from

the existence of such divisions among the people ;

that their public officers may not be at all times

easily chosen ; yet I think that so long as that

state of things may exist, there is a great counter

balancing good, which will far outweigh any evils

which may be supposed to arise, or which may
actually be experienced. In the first place, this

principle affords to every voter in the Common
wealth an opportunity of expressing his unbiased

opinion on subjects of great importance to the

State, without altogether destroying the force of

his action upon political affairs. If I happen not to

coincide in opinion with either of the two great

political parties, and there are, throughout the

Commonwealth, many others entertaining similar

views with myself, I de.sirc that I and they may
have an opportunity to express that opinion

without being reduced to the alternative of seeing

that my action upon the political affairs of the

State has not the slightest affect and influence, or

upon the other hand, of being obliged to range

myself with another portion of the people, whose

sentiments on many subjects I discard, and whose

leading, predominating principles are at war with

my own. When it is considered that it is not here

and there a few, but it is great numbers of the

people who desire this privilege, we perceive a

strong reason why the principle which has

heretofore governed our elections should be

retained, in order that this privilege may be

granted, in deference to the rights, not of a

majority, indeed, but of a numerous minority.

It is said by the gentleman from Boston, (Mr.

Gray,) that in order to effect such object there is

no need of the formation of a third party ;
and he

refers to a case wherein the sentiments of men
have been felt in the action of other parties than

that which has been formed for the purpose of

carrying out a particular measure. The gentleman
from Boston came very near the limits beyond
which it is unsafe to tread ; and I must decline

going any further than he has ventured. Let

me say, however, that in the instance which he

suggested, the temperance question, as well us in

others which might be mentioned, the influence

of the opinions of bodies of men has, without

doubt, been felt without the formation of political
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parties upon the particular subject ;
but did it I

not occur to the gentleman to inquire how this

difference happened ? It is the necessity of the

case which creates the difference in the mode
of public action. Upon temperance, or most

other moral questions, the political parties, as they
existed before such questions arose, had no fixed

party principles ;
and those who enlisted under

the banner of temperance could exert themselves

through these same parties. But suppose it

should so happen in this Commonwealth for

we must go in our illustrations as far from the

present time as possible in the life time of

ourselves or of our children, that attention should

be aroused to some great principle vital to the

well-being of the State. Suppose it should so

happen which is a case far more possible than

some which have been supposed this morning
that the two great parties which already exist

should have both laid down, as the corner stone

of their political fabric, opposition to the very

principle which he deems vital to the Common
wealth and to the nation

;
how then, let me ask

that gentleman, is he to influence the public
mind and to affect the politics of the State or of

the country through these organizations, and how
cail he act with them ? I know that the careful

consideration which that gentleman always gives

to subjects of importance, will suggest the differ

ence in cases which may arise, and show to him
that his argument has not that conclusive character

which it at first would seem to bear upon its face.

Now I contend for this right, so important to

large bodies of the people, although they may not

constitute a majority of the voters. It is important
also to the safety of the Commonwealth that the

right should be recognized important to the

majority, as well as to those who exercise it.

&quot;When, questions of deep import affect the public

mind, it is of great consequence that we should

see the whole extent of this influence by its action

upon the surface that we should afford opportu
nities for its manifestation, instead of precluding
them that there should be an open expression of

public sentiment at the ballot-box as well as

elsewhere. If any evil should threaten the

Commonwealth if a tempest should be gather

ing its forces which may injuriously affect its

institutions or its interests, is it not desirable that

you should be able to discern its progress, that

vou should be able to sound their depths and

ascertain the height of the waves which may
submerge you? Such questions have arisen

touching national affairs, and should they arise

in respect to the internal affairs of the State, as they
have done, and may again at any time, the

argument which I have submitted, as it seems

to me, would be felt to have exceeding force.

Do you prefer that the tempest which you fear,

or the volcano, which is to send its contents over

the land carrying desolation and destruction,

should be concealed from your view in its origin

and progress, until it is ready to burst forth with

irresistible force upon the State. It is for the

interest of the Commonwealth, if there should be

grievances which any considerable portion of the

people feel to be burdensome, that there should

be an opportunity for the expression of that

sentiment at the ballot-box, in order that you
may know, by the safest means, of the existence

of discontent, and also know, at the same time, to

what extent it prevails among the people. Then,

Sir, it may be, that without adopting the particu
lar measures which may be indicated by those

who are first to point out the evil and the remedy,

prudence and conciliation, and a temperate ex

ercise of the powers of government, may enable

you to meet the crisis, and turn to the great

advantage of the public that state of tilings which,

seemed to be fraught with danger to its safety and

repose. In whatever light, therefore, you view

this question, whether yoxi are influenced by the

consideration of the rights of the citi/en, and the

value to him of an opportunity to give a free and

unrestrained expression of his wishes in regard to

the principles which should predominate and the

persons who shall fill the oflices, or whether you
look to the safety of the State in reference to

internal discontents which have existed in the

course of its history, and which may exist iu

yet more fearful forms in future, it is important
that you should afford new facilities, instead of

removing existing ones, for a free expression of

individual opinion.

Some gentlemen who sustain the Ileport of the

Committee, have undertaken to point out strange

results, which might possibly happen if we retain

the majority principle. They tell us it might so

happen, that a governor would be elected by the

votes of some fifty or one hundred electors. Ire-

ply, in a word, that it is a sufficient answer to

say that as the Commonwealth has never yet ex

perienced such a calamity, and is not likely to, it

is not very important to guard against that which

has 110 existence except in the imagination of men.

It is also answered by saying, in reference to the

very illustration which is given, that almost, if

not quite the very same thing, might happen, by
the same possibility, but against a like probability,

if you adopt the plurality principle.

But, Sir, we have often had occasion to observe,

that nothing is gained by the supposition of oc

currences which have not happened within the

memory or tradition of man, and which, although
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they may by possibility occur, are yet not within

the bounds of that reasonable probability against

which prudent men should guard.

Sir, I have said all that I wish to say upon the

present occasion. I do not wish to take up the

time of the Convention by unreasonably extend

ing my remarks. I concur in the wish expressed

by the gentleman from Taunton, (Mr. Morton,)
Avhose observation and experience leads him

to see how undue influences may be used upon

public bodies, and who has more than once kindly
cautioned us against them. I concur with him in

the expression of the wish that no combination,

except combinations to promote the welfare of

the Commonwealth, now and hereafter, may influ

ence any of the members of this Convention.

And I will also agree with him in the expression

of my wish also, that no fear of combinationsmay
at any time have the effect of producing combi

nations of an opposite character.

Mr. GRISWOLD, for Erving. I rise with re

luctance to say a word upon a subject which has

been so nearly exhausted by gentlemen more ca

pable, who have preceded me ;
and if gentlemen

will indulge me, I will endeavor, in the few re

marks I have to make, to avoid, as far as possible,

occupying ground which has been occupied by
those who have preceded me, and will circum

scribe my remarks within a narrow compass.
Before I commence to offer my views, I will

notice the remark of the gentleman who has just

taken his seat, when he referred to the Conven
tion of 1820. It seems to me, that the fact that

that Convention did not entertain an argument

upon the plurality law, has no weight, as an ar

gument, against the Ileport of this Committee
;

and I hope the committees of this body will not

be governed by the conduct of that Convention.

Why, Sir, the very first step we have taken in

this Convention, is to upset the doctrine in rela

tion to the basis of representation for the Senate

a doctrine which Avas maintained and carried

through that Convention by the abl st minds of

that body.

Many reasons have been adduced in favor of

this Ileport, and there are direct and incidental

arguments which might be brought in favor of it.

It seems to me that the reasons in favor of the

adoption of the plurality system may be embraced

under three heads, to each of which I will briefly

allude.

In the first place which is no inconsiderable

matter is the saving of time and expense. This

point has been alluded to already, but if the Com
mittee will allow me, I should like to refer them to

the congressional elections which have been held

in this Commonwealth, in order to show the vast

amoxint of time and money which have been ex

pended by the voters of this Commonwealth since

the organization of this government, for the want
of this very law.

In the election of representatives for the second

congress, in the District composed of Bristol,

Dukes, and Naiitucket, there were nine trials be

fore a candidate was elected.

In the election for the sixth congress, in the

First Southern District, there were five trials.

In the election for the seventh congress, in the

First Eastern District, there were five trials.

In the election for the fifteenth congress, in the

Fifth Eastern District, there were five trials, and

in the Sixth Eastern District, six trials.

For the nineteenth congress, Worcester South

District had four trials.

For the twenty-second congress, Bristol Dis

trict had seven trials
;
and Essex North District

thirteen trials.

For the twenty-third congress, District No. 9

had eight trials.

For the twenty-sixth congress, District No. 4

had four trials.

For the twenty-eighth congress, District No. 3

had seven trials ; District No. 7 had six trials,

and District No. 6, six trials.

For the twenty-ninth congress, District No. 9

had nine trials.

For the thirty-first congress, District No. 4 had

seven trials.

Thus there were, from the first to the thirty-

first congress inclusive, two hundred and one in

effectual trials for the election of members of con

gress ;
and the number of votes cast in those at

tempts, was 937,265 almost a million votes ; and

if we include the ineffectual ballotings since 1 80 0,

the number will amount to over a million. Now
this is no inconsiderable matter. If it takes one

day to attend the polls to vote for a member of

congress, and that day is worth one dollar, there

is a million of dollars which have been lost to the

people of this Commonwealth for the want of such

a provision as is proposed by this Ileport. If it

takes but half a day to attend the polls, that, at a

dollar per day, would amount to half a million of

dollars, which have been lost for the want of the

plurality system in this Commonwealth.

Again, Sir, in relation to the election of elec

tors for president and vice-president. In 1848,

there was no election by the people, and the legis

lature of Massachusetts was convened, at an ex

pense of six thousand dollars, simply to vote for

presidential electors. This same thing would

again have occurred at the last election, had not

the legislature, in the mean time adopted the plu

rality system, as regards that election.
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Now, Sir, let me refer gentlemen to the subject

of the election to general court and upon this

subject I have not been able to provide myself
with statistics and to the election of members of

the legislature. Under the Constitution of Mas

sachusetts, we have the right to ballot for four

days. Now, Sir, I should like to know how

many ineffectual trials have been made for the

election of members of the legislature, since the

adoption of the Constitution, and how many days
time have been wasted ? A hundred or a thou

sand will not tell it, but hundreds of thousands of

days have been lost, and a great deal of money
expended in these ineffectual trials. So that ifyou

only look upon it in this view and this, perhaps,
in some aspects of the case, is the weakest point

of the argument if you look at it merely in the

light of consuming the time of the voters of the

Commonwealth, it becomes an argument of great

force in favor of adopting the plurality system, so

as to avoid subjecting the people to these repeated

trials.

Then comes the matter of the election of gov

ernor, lieutenant-governor and the senators of

the Commonwealth, when they are not elected by
the people. This comes under the same head,

because, according to the provisions of the Con

stitution, whenever they are not elected by the

people, they are to be elected by the legislature.

Now it is well known, that five, six, seven, eight

and sometimes ten days arc taken up in organiz

ing the government. And what is the cause of

this delay ? It is caused mainly by the fact that

no choice of governor, lieutenant-governor, and

of many of the senators, is made by the people,

and in such cases it becomes necessary to consume

several days of the session of the legislature, in

balloting for those officers. Here there is another

matter of time and expense, important to be con

sidered in this argument.
Now I am willing that a proper degree of time

should be spent in balloting for officers, and that

a provision should be inserted in the Constitution

by which the voters of the Commonwealth should

be guaranteed as much time for that purpose, and

as repeated elections, as is proper under all the

circumstances of the case, but unless there is some

overpowering necessity to prevent it, unless it is a

violation of some great first principle of govern

ment, we ought to have some easy and economical

system of electing our officers. So much for the

argument as to time and expense.
In the next place, allow me to say, that to me

it appears that the adoption of this lleport will

have the tendency to allay the asperity of party

spirit in the Commonwealth. I do not know
what may be the opinion of other members of this

Convention, but so far as my observation goes, I

am convinced that these repeated elections have a

tendency to stir up party spirit, to divide families,

neighborhoods, and sometimes churches, by the

rancor which is infused into the canvass as it goes

on. I am willing to go to the polls at all proper
times for the purpose of voting, and to take my
position in relation to the principles of the party
with which I co-operate, and to take all proper
and fair means to carry them into effect, but it

seems to me to be a wrong principle to incorporate

into the Constitution a provision which will tend

to keep up this spirit of animosity in the Com
monwealth, by repeated and ineffectual elections.

I think if we adopt a plan which will produce a

result upon the first trial, we shall assuage and do

away this violent party spirit, and produce a

wholesome effect upon the community.
In many cases the moral effect of these elections

and political controversies is directly of an oppo
site kind from that pointed out by the gentleman
from North Urooktidcl, (Mr. Walker.) I like

holidays and anniversaries, and I wish we had

more of them, where all met upon one common

level, and upon one common platform, to ex

change the courtesies of life, and throw off the

cares and burdens of the week and year. That

would be some relief to every person, but these

are quite a different affair from our political meet

ings, for I have not found, from my experience

and observation, that we come out from these

election days with any such refreshing vigor of

soul or body ; but on the contrary, that we come

out of them languid, exhausted, and not unfre-

quently, it is to be feared, injured in amoral point

of view.

I say, therefore, that so far as the mere matter

of party spirit is concerned, and its effects upon
the morals of the community, I believe the adop
tion of this Ilcport would be beneficial in its

results.

In the third place, another argument is and,

perhaps, the most important one it will secure a

full representation in the legislature, and in con

gress, and in every part of the government to

which the principle will apply. Now, Sir, what

is the actual effect of the operation of the majority

principle which you now have incorporated in the

Constitution r The necessary and practical oper

ation is to deprive certain to\\ ns and districts of

their just share of representation. Gentlemen who

cling to the majority principle forget that there is

a principle which lies deeper than the majority

principle and that is the right of representation.

It is not of so much importance whether the rep

resentative should have a majority or a plurality

of the votes, as it is that the town and district
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should be represented. But your majority sys

tem in the Constitution deprives towns and dis

tricts of their just share of representation.

The gentleman from Abington seemed to dwell

upon the idea that it was a wonderful provision of

the Constitution, which put it in the power of a

few men to hold the balance of power, and to

prevent representatives from being chosen. In

clinging to that favorite theory, the gentleman for

gets altogether the other great doctrine, which lies

deeper, and which is of more importance, that

every portion should be represented in the legisla

ture, and in congress.

The mind of the gentleman from North Brook-

field, seemed at various times to run upon the

subject of human slavery.

Let me suppose, Mr. Chairman, that the ques
tion of human slavery is being agitated at your
national capitol, and that parties are nicely bal

anced
;

that the question of whether human

slavery is to be extended upon the virgin soil of

our acquired territory is to be decided, and that

the parties are so closely balanced that it may be

decided by a single vote. Every Southern State

has a plurality law, by which every Southern

delegation is full
;
but Massachusetts, clinging to

her old majority principle, leaves one or two dis

tricts unrepresented, and this great question,

which is to chain thousands of human beings, and

subject them to bondage, slavery and death, is

carried, for want of a single vote from Massachu

setts, and that vote is lost for want of a plurality

principle in your Constitution and laws. And
this want of a full representation in congress from

the State of Massachusetts, has occurred not un-

frequcntly, when, if the question of slavery has

not been up, there have been other questions be

fore congress, which were vital to the interest and

prosperity of the State. You want every dele

gate there.

I now ask the Committee to look at one other

fact, which I think has not been alluded to by any
other gentleman. Here, in your House of llep-

resentativcs of Massachusetts, I suppose from

thirty to fifty towns each year fail to be repre

sented, because they are unable to elect any can

didate under your majority system. They want

a plurality law. But gentlemen may say that the

different parties might agree upon some man in

the course of four days balloting ; the facts, how

ever, show that such is not necessarily the ease.

We must take the world as we find it. We must

take the majority as we find it. We must take

the constitution of society and of individuals as

we find it ;
and we must adapt our Constitution

to the state of society as it now exists, and as it

has existed from year to year. Then, if we find

that our Constitution as it now exists, deprives
from thirty to fifty of the towns of the Common
wealth of their represeiisation in the popular
branch of your legislature, it becomes a matter

of great magnitude, and it is for us to inquire
whether there is anything in this majority prin

ciple, so sacred and so inviolable that it must be

adhered to, when these results are certain to fol

low. Why, look at the very Convention now
assembled to revise the fundamental law of the

Commonwealth. In consequence of the majority

principle upon which the members were elected,

there are several towns in the State that are un

represented in this body, and no gentleman has

been able to see the way clear, cither by par

liamentary law, or any other law, by which they
can now be represented. For want of a plurality

law, therefore, several towns and it might have

been fifty just as well arc now denied a voice in

this body, convened for the purpose of framing
the fundamental law of the State, which is to

stand for generations yet to come, perhaps, and

which is to regulate and affect, the character, the

life, the reputation, and the prosperity of every

individual, and of his descendants after him, in

these towns. And it is this majority principle

which gives them 110 right and no power to sit

and take part in our deliberations, which are so

momentous to themselves and those who are to

come after them. Well, Sir, unless wre see some

thing in this majority principle which is sacred
;

something which we have no right to touch, it

seems to me that its practical operations upon
each individual and upon the Commonwealth at

large, in the waste of time and money, in engen

dering and keeping alive party spirit, and es

pecially in depriving towns of any voice in the

government of the State, or in the government of

the United States, is working constantly an evil

of so great magnitude, that unless there is some

overpowering reason to prevent, there should be

some change in this respect.

Allusions have been made to other States in

reference to this subject. Now, I would not be

governed in my conclusions or my conduct by
the precedents of other States altogether, but then

gentlemen cannot wink out of sight the fact that

every other State in the Union has adopted, to a

greater or less extent, the plurality system in their

elections.

Well, Mr. Chairman, these arc the substantial

arguments in favor of adopting the plurality prin

ciple. But we are met here with the remark or

the argument that it is anti-democratic, that the

majority principle is the fundamental principle of

a democratic government, and that that of the plu

rality is in utter violation of republicanism.
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Well, Sir, I take it that the general statement of

&quot; the majority should rule&quot; must be taken with

many qualifications and limitations. My learned

friend from Tauiiton, (Mr. Morton,) went back to

the very first principles of the whole of it and

proved to the Committee that it did not exist in

the nature of things originally ;
that it is not a

law of nature or of God, but that, so far as gov
ernment is concerned, it is a mere matter of con

tract, and that its binding force and its sacrcdness

exist only from the fact of its existence as a part

of a government contract. But without going back

precisely to that point, I deny that, as an absolute

proposition, the majority under all circumstances

should rule. If you will take the Constitution of

Massachusetts and go back to its elements, you
will find that every step we have taken from the

state of nature is a departure, to a greater or less

extent, from the democratic principle of the ma

jority should rule. I suppose no one here would

go back to the principle of the Athenian democ

racy that the majority of the people over a certain

age should rule in a body. I suppose no one

would go back to the customs of those who landed

on Plymouth rock, where all laws were passed by
the mass of freemen assembled. The question has

been pretty well discussed in this Convention, of

who the people are, and I suppose when that is

settled we shall know also who the majority arc.

Why, .Sir, the very first step we take in human

government is a departure from the mere majority

principle, for by the common consent of mankind

women, minors, idiots, insane and perhaps pau
pers or persons under guardianship, are excluded

from any active participation in the formation or

administration of government. Then here is

another violation of your democratic principle if

strictly applied. To carry out that principle, a

majority of the voters should take part in the ad

ministration of the government, while the fact is

that but very few out of the large number of

voters are concerned in it. 13ut if you will oome

down still further, you will find the democratic

principle is violated by those who are selected to

make and administer the laws, at every stage of

proceeding. For instance, the House may pass a

bill unanimously, but it is in the power of the

Senate to defeat it
;

it may be defeated there by a

single vote or a bill may pass the Senate unani

mously and be defeated in the House by a single

vote. What then becomes of your majority

principle, when by your constitution it is in the

power of a single man in one branch of your leg

islature to defeat a measure which has passed the

other branch unanimously, and thus enables one

man to overrule tlic will of a large majority of

your legislature ?

But still further, a measure may pass the

House and pass the Senate, without opposition.

It then goes to your governor and there is the

most anti-democratic provision of your whole

constitution the one man power. You have a

constitution which places it within the power of

one man to defeat a measure which has passed
both branches of the legislature unanimously.
Yet with a provision so anti-democratic as that,

so contrary to the principle of &quot; the majority
should rule,&quot; where the governor of Massachu

setts or the president of the United States, can by
the exercise of his veto defeat a ineasxire which,

judging from the legislature, was desired by a

majority of the people, and thus thwart the will of

the- majority of the people. I say with such a

provision in your Constitution, where is the man
who will suggest or vote to expunge the veto

power from the Constitution of the State of

Massachusetts or of the United States ? I know
a very respectable party in the country, did, atone

time, break the ground upon that subject ; but it

was only upon the stump and in the newspapers.
I do not believe there is a man in this Conven

tion or in this State who would consent to expunge
that provision from the Constitution of the State.

Not one.

Well, then, suppose a measure passes both

Houses of the legislature, and receives the sanc

tion of the governor, you have then in your Con

stitution, beyond that, a Supreme Court, a

seven man power, who have the right to set

aside that law as unconstitutional, although your

House, Senate, and governor have each passed

upon that question. Here, then, you have all

these anti-democratic elements in your Constitu

tion, notwithstanding the principle of which we
have heard so much, that the majority should

govern.
Mr. Chairman, you cannot carry on any gov

ernment purely upon that principle. Your Con

stitution has provided, and rightly provided, that

where the governor, lieutenant-governor, or any
of your senators fail to receive a majority of votes,

a minority or plurality candidate shall be elected,

otherwise your government would come to an end,

or the old officers would hold over in perpetuity,

which would perhaps be worse than no govern

ment at all, and this brings me to the point which

I desire to bring to the especial attention of the

Convention. A government cannot exist, you
cannot frame a government, nor can you carry

on a government, unless you adopt the principle

that where the people fail to elect their officer s

plurality or minority candidates must be chosen.

But the reason why it is said that the majority

elect in these cases, is this : your Constitution and
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laws were adopted by a majority of the people ;

your Constitution provides that when a majority

cf the people fail to elect certain officers of the

government, they shall be elected by another body,

and though the men elected may be minority can

didates, yet, as the manner in which they are elected

is sanctioned by a majority of the people, they

may in this way be said to be elected by the ma

jority. Well, Sir, if a majority of this Conven

tion and a majority of the people, put a provision

into this Constitution that a plurality shall elect,

then the man who receives a plurality of votes

will be elected by the majority, just as your gov

ernor, lieutenant-governor and senators now are,

precisely.

The gentleman from North Brookfield, (Mr.

Walker,) suggested the extraordinary illustration

of nineteen candidates where there were twenty
voters. Well, Sir, that was a wild illustration

and ought not to influence any member of this

Committee
; but after all it was not a much more

extraordinary illustration than the very one pro
vided for by our Constitution, which is that when
the governor is not elected by a majority of the

people, the House shall select from the four can

didates receiving the highest number of votes,

thus placing it in the power of that body, in

connection with the Senate, in some cases, to elect

a man as governor of the Commonwealth who
has not received 100 votes of the people. Yet
that is a constitutional provision.

Well, Sir, the amount of it is, that it is an anti

democratic provision, but it goes to prove the

great principle, that all the elements of gov
ernment are necessary to its existence. They
are the opposing forces in a government, which
hold it together. They are like the opposite forces

in electricity, which must be united before they
will produce any positive result. They are like

the blending of opposite colors to produce a ray
of light. They are like the opposing forces in

nature which hold the solar system together, and
move the planets in their proper orbits. The

government of Massachusetts is like an engine of

tremendous power. You watch a particular part
of its complicated machinery when it is in motion,
and to all human appearance its operation and

effect is to carry the machine in an opposite di

rection from that in which it is intended it shall

move
; but, nevertheless, the combined operation

of all its complicated forces, is to carry the ma
chine forward in its proper course. So it is in

our government, however at variance with its

legitimate end particular elements may be when
considered separately ; yet the effect of the com
bined operation of its forces, is to move it on in

its proper direction.

I will detain the Committee but a moment

longer. The gentleman who was last up alluded

to the long usage in the Commonwealth of this

majority system. Now, Sir, I am one of those

who feel a due respect for precedents where they
have worked well. Where long usage is in ac

cordance with my own views, I am willing still

to see it continued
;
but because a principle has

been in operation in this Commonwealth from one

to two hundred years, when there is a necessity
for making a change, that long usage will not

prevent me from making the change, and I think

the gentleman who last spoke in favor of this

Report, has shown abundant reasons why this

change should be made in our Constitution.

A single word as to the effect of this measure

upon the community. Allusion has been made
to the effect it would have upon political parties.

I do not propose to follow up that subject at all.

I do not believe that we can take into considera

tion, in the formation of an organic law, which is

to last perhaps for several generations, its effect,

present or propective, upon the political parties,

which are so constantly changing. New combina

tions are being constantly formed, and you cannot

tell to-morrow or the next year what will be the

precise condition of parties from their present

position and aspect. In. the formation of an or

ganic law, which is to operate upon the whole

people, we should have reference solely to the

wants, wishes and welfare of the whole people of

the Commonwealth, and not what would be its

effect in the present or the future, upon political

paitk s. Even if I were looking at the subject in

that light, and were influenced by such consider

ations, I doubt very much, whether I would

change or alter my course of action upon this

subject. I believe you will find that in States

where the plurality system exists, in New York,
for instance, that a small portion of the voters of

the State, like the Anti-Renters, or any other

party I take that party as an illustration can

exert an influence, and bring other parties, and

other men to the support of their candidates with

as great facility and effect as they can where you
have a majority principle. One word more in

relation to the voice of the people upon this sub

ject, and I have done. I would not be governed

entirely by what I suppose to be the wish of the

people upon this subject, unless it corresponded
with my own views. I apprehend that a large

majority of the people of this Commonwealth are

desirous that this principle should be incorporated
into the Constitution, and I believe that they are

heartily and totally sick of these constant and

repeated elections. They are willing to go to the

polls at proper times and upon proper occasions,
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cast their votes, spend as much time and money
as is necessary to elect the proper officers ;

but to

live under a Constitution which shall call them

out from their labors and homes to enter into

political liroils or excited party contests one day
in every week or month, is not what they desire.

I believe if we fail to incorporate this plurality

principle into the Constitution, that it will disap

point the expectations of a large majority of the

people of this Commonwealth.

Upon the other point, as to whether this prin

ciple is universal or whether some exceptions

should be made, is a matter upon which I nave

expressed no particular opinion. I certainly, as

far as my present convictions go, am in favor of

extending it to the length recommended in the

Report. 15 ut if gentlemen disagree A\ithmc, and

it is thought best to apply it only to a portion of

the officers of the State, and make some exceptions,

why then, perhaps, it might be done and prove
more acceptable to the Avish.es of this Convention.

Upon fiat point I have nothing to say at this

time. These are my reasons, briefly given, for

supporting the Report of the Committee. I am

sorry that I have detained the Committee so long,

especially at this late hour of the morning ses

sion.

Mr. BATES, of Plymouth. I rise for the pur

pose of moving the following amendment. To
insert after the word &quot; it

&quot;

in the second line, the

following, &quot;except the Governor, Lieuten ant-

Governor, Secretary, Treasurer, Attorney- Gen

eral, and Auditor of the Commomvealth, provided
tho^e officers shall be made elective.&quot; So that the

section Avill read :

&quot;

Resolved, That it is expedient so to revise the

Constitution, that in all elections by the people of

officers named in it, except the Governor, Lieu
tenant-Governor, Secretary, Treasurer, Attorney-
General, and Auditor of the Commonwealth,
provided those officers shall be made elective, the

person receiving the highest number of votes

shall be deemed and declared to be elected.&quot;

I non- move that the Committee rise, report

progre-s, and ask leave to sit again.
Mr. OLIVER, of Lawrence. I understand

this resolution applies to the officer* named in the

Constitution. In article 10, charier 2, there are

certain military officers named. I wish to inquire
if it is the intention of thus resolution to compre
hend that dins of officers, or whether it is strictly

confined to the civil officers alone. The wording of

the resolution is a little obscure
; it is not as de

finite as I could wish. If it is intended to apply
to the class of officers named in the article of the

Constitution to Avhich I have referred, the pro

priety of adopting it might be questionable, and

it Avould come properly under the cognizance of

another Committee. I merely ask for informa

tion.

The CHAIRMAN. The Chair is unwilling
to arrest any debate, or answer to the inquiries of

gentlemen, but the gentleman is not strictly in

order at this moment. The question before the

Committee is, shall the Committee rise, report

progress, and ask leave to sit again. That is not

debatable.

The question Avas then taken upon Mr. BATES
motion, that the Committee rise, and it was de

cided in the affirmative.

IX CONVENTION.

The PRESIDENT having resumed the Chair,

the Chairman of the Committee of the Whole re

ported that that Committee had had the subject
of plurality in elections under consideration, made
some progress therein, and asked leave to sit

again.

LeaA e was granted.

Census.

Mr. EARLE, of Worcester, offered the follow

ing resolution :

Resolved,, Tli at the Constitution of the State

ought to be so amended as to provide that the
next census of the State shall be taken in the year
ISoo, and in each subsequent decennial period
thereafter, so as to make the State census inter

mediate between the periods of the National
census.

On motion of Mr. EARLE, the resolution was
referred to the Committee on the Frame of GOAT-

ernmeiit.

Business Corporations.

On motion by Mr. WILSON, of Xatick,

Ordered, That the Secretary of the Common
wealth be requested to furnish, for the use of the

Convention, a statement showing the number of

business corporations that have been created by
tlie legislature, since the last abstract upon the

subject, furnished from the Secretary s office for

the use of the legislature, the purposes for Avhich

they have been created, the capital granted to

each, the aggregate capital of 9ach class, and the

aggregate capital of all; also, a similar statement

of corporations created the present year ;
and acts

for the increase of the capital of existing corpora
tions.

Also, a statement of the Acts increasing the

capital of existing corporations since the abstract

referred to of the present year.

Also, the aggregate number of the different

classes of corporations, and the aggregate capital

of the same, as contained in the two statements

heretofore furnished from his office for the use of

the legislature.
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Compensation of Representatives.

Mr. CRESSY, of Hamilton, presented the fol

lowing resolution, &quot;which, on his motion, was re

ferred to the Committee on the Frame of Govern

ment :

Resolved, That it is expedient to insert into the

Constitution (in the legislative department) the

following, viz. : Each member of the legislature
shall receive from the public treasury a compen
sation for services which may be increased or di

minished by law ; but no increase of compensa
tion shall take effect during the session at which
such increase shall have been made.

House of Representatives.

Mr. GRISWOLD, for Erving, from the Com
mittee 011 the House of Representatives, presented

the following Majority Report :

The Committej to whom was referred so much
of the Constitution as relates to the House of Rep
resentatives, and to whom was also referred the

resolves of May 10th, May llth, and May 23d ;

also the orders of 13th, 16th, 17th, 19th, sev

erally relating to the apportionment of the House

of Representatives, have considered the same, and

report, in part, the accompanying resolves.

Resolved, That it is expedient to alter and
amend the Constitution of this Commonwealth,
so that the members of the House of Representa
tives shall be appointed in the following manner :

Every town or city may elect one representa
tive. Every town or city containing live thou
sand inhabitants, may elect two representatives ;

and five thousand inhabitants shall be the num
ber which shall entitle it to an additional repre
sentative : provided, however, that no town or

city shall be entitled to more than thirty repre
sentatives.

Resolved, That the Senate, at its first session,

after this provision of the Constitution shall have
been adopted by the people, shall apportion the

number of representatives which each city and
town is entitled to elect, and shall cause the same
to be published; and said apportionment shall be

determined by the census taken under the author

ity of the Constitution and laws of the Common
wealth, in the year one thousand eight hundred
and fifty.

Resolved, That the Senate, at its first session,

after the census which shall be taken in the year
one thousand eight hundred and sixty, and at its

first session after each decennial census thereafter,

shall apportion the number of representatives
which each town and city is entitled to elect, and
shall cause the same to be published : and in the

apportionment which shall be made by the Sen

ate, at its first session, after the census to betaken
in the year one thousand eight hundred and sixty,
and in every subsequent decennial apportionment,
the number which shall entitle a town or city to

elect two representatives, and the number which
shall entitle a town or city to elect more than two

representatives, shall be so increased as to make
the whole number of representatives of which the
House shall consist, as nearly equal as may be to

the number of representatives of which the House
shall consist by the apportionment to be made bv
the Senate, at its first session, after this provision
of the Constitution shall have been, adopted by
the people.

On motion of Mr. GRISWOLD, the Report
was referred to the Committee of the Whole, and
ordered to be printed.

The same gentleman, from the same Committee,

presented the following Minority Report on the

same subject :

Report.

The undersigned, members of the Committee

to whom was referred so much of the Constitution

as relates to the House of Representatives, beg
leave to signify their dissent from the system of

representation. proposed by the majority of the

Committee, and to recommend for the consid

eration of the Convention, the following substi

tute :

Resolved, That it is expedient so to alter and
amend the Constitution as to provide for the

equal division of the Commonwealth into Dis
tricts for the election of two hundred and forty
members of the House of Representatives : and for

this purpose each of the forty Districts which shall

be formed for the election of senators, shall be

divided, according to population, as equally as it

can be conveniently done, into two Representa
tive Districts ; and the inhabitants of each Repre-
tativc District, so formed, shall elect three rep
resentatives. (Signed)

NATHAN HALE,
ROBERT RAXTOUL,
WM. SCHOULKU,
Rurus BULLOCK,
CYRUS &quot;\YKKKS,

HKXRY &quot;W. IVIXSMAX,
S. A. HULBUUT,
~\VM. ASPIXWALL,
Jonx SAHGEXT,
TIMOTHY &quot;SV. CARTER.

On motion of Mr. RAXTOUL, the Report of

the minority was referred to the Committee of the

Whole, and&quot; ordered to be printed.

Excusedfrom Service.

Mr. WARXER, of Wrcntham, on his motion,

was excused from further service on the Commit

tee to whom was referred the subject of Loaning
the State Credit.

Vacancy Filled.

Mr. HALL, of Haverhill, was appointed by the

Chair, to fill the vacancy upon the Committee on

the University at Cambridge.
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COMMITTEE OF THE WHOLE.

On motion of Mr. BUTLER, of Lowell, the

Convention resolved itself into Committee of the

Whole, Mr. Simmer, for Marshneld, in the Chair,

and resumed the consideration of the unfinished

business of yesterday, being the Report of the

Committee 011 Elections by

Plurality of Votes,

The pending question being on the amend
ment offered by the gentleman from Plymouth,
Mr. Bates.

Mr. BATES, of Plymouth. When I offered

this amendment yesterday, it was not with the

intention or anticipation of participating in the

debate at all, but it appeared to be called for by
the course which the debate had taken. I happen
to be one of those unfortunate individuals who

always believed that there was some principle in

the majority question, but from the course which

has been taken in this debate, it would seem that

it is not a matter of principle, but a mere matter of

convenience only. And although I came into the

Convention with the intention of voting against

the abolition of the majority principle, yet in con

sequence of the remarks made yesterday, I was in

duced to offer this amendment, which I did without

the suggestion of any person, simply that it might
meet the case I had in view. If the amendment is

adopted, it will obviate all the difficulty which has

arisen with regard to the multiplicity of elections

throughout the State, and, at the same time, will

preserve in the Constitution of Massachusetts the

majority principle. Sir, I do not believe what
has been so often stated here, that the people of

Massachusetts anticipate and desire so great and

radical a change in the Constitution ; but I am

willing to meet the convenience of the people, if

convenience it be, provided this majority principle

can be retained in the Constitution. As I have said,

I do not intend to debate the question, but wish

simply, at this stage of the proceedings, to cor

rect an error into which some gentlemen have

fallen in asserting that all the other States in the

Union have adopted the plurality principle. In

no State in New England is the plurality princi

ple in operation in the election of those officers

who have been named in the resolution.

Mr. BUTLER, of Lowell. I had not intended,

Mr. Chairman, to say anything upon this resolu

tion, for I believe that, in a Convention constituted

as this is, while speech is silver, silence is gold ;

and I now only wish to suggest to the gentlemen
of the Committee who reported this resolve,

whether they have or not contemplated what will

be the exact and precise effect of it if adopted as

the sense of this Convention. I understand, Sir,

I that if we adopt it, we tie up the hands of the

people and the legislature for a series of years, as

long as this Constitution, which we are about to

propose, shall exist, so that they shall not adopt

any other rule than the plurality rule
;
for I find

the resolve is, that it is expedient so to revise the

Constitution that in all elections, without excep

tion, (making it, therefore, imperative,) by the

people, of the officers named in it, the plurality
rule shall exist.

Now, Sir, of that provision I am a little fearful
;

and for the reason that while, as a matter of con

venience, in some offices I would be quite ready
to agree that a plurality shall elect, yet, in other

offices, I have my doubts whether it will be best

to depart from our present majority principle. I

beg pardon for using the term &quot;

majority princi

ple,&quot;
but I have heard it used so much that I, too,

have falleninto the error
;
I insist there is no princi

ple in the matter. It is simply a question whether

or not we shall adopt one rule or another rule, by
which to determine the will of the people. It is

a question, not of principle, but of expediency.
And while the rule would operate well in some

cases, I doubt very much whether it would in

others. In county offices it might be well to adopt
the plurality rule, as a matter of convenience;

yet, in some of the higher and more important
offices of the government, I should think it would
be injudicious, and I doubt very much whether

the people are ready to commit themselves beyond
recall to such a provision.

Now, Sir, for the sake of illustrati )n, and not

committing myself one way or the other upon the

question, I will suppose that the Committee on

the Judiciary make a report, providing that the

supreme judges should be elected by the people,

and that this should become the sense of the

Convention, and be adopted by the people. Is

there a person here, that upon a full, calm view

of the whole subject, would be willing that the

Supreme Court should be organized in this Com
monwealth in a manner which could not command
the assent of a majority of the people of the Com
monwealth ? Every one will say no ! I doubt

whether the mo&amp;gt;t ardent lover of an elective

judiciary is ready to say that he wants a judiciary

which will not command the assent of a majority
of the voters of this Commonwealth. Then, Sir,

a fortiori, do we want an executive head, if we
take the other ground, to appoint the

juclijjpury
of

this Commonwealth, who cannot command a

majority of the votes of the Commonwealth ? If

wo are not ready, by our own individual votes,

to elect the judiciary by a plurality, are we willing

to have the man to whom we shall delegate the
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power of appointing that entire judiciary, elected

by a simple plurality of votes ? But my friend,

the member for Erving, (Mr. Griswold,) and

the learned member from Taunton, who has

favored us with his great experience upon this

matter, say that our governor is now elected by a

minority in fact. From that position I beg leave,

in one word, to dissent. The people go to the

polls to vote for the governor, and they well know
that in the Constitution there is a provision that

if they do not elect him by a majority, then he is

to be elected in another way that is, by the

legislature. Then take the doctrine of assent

which the gentleman from. Taunton so ably

argued and illustrated yesterday ;
do we not

assent to the election of the governor ? And is

he not then the governor of the majority ? We
know that if we do not agree in this matter, he

will be elected by the legislature. Who arc the

legislature ?

Mr. MORTON, of Taunton, rose to explain,

and the floor being yielded to him, he said :

I believe, Sir, the gentleman entirely misunder

stood mv position and remark. I said, and repeat

ed it several times, that we often had a governor
elected who did not receive a majority of the votes

of the people. I agree with him fully that as our

Constitution now stands, every man elected ac

cording to its provisions, has the assent, not only of

the majority, but of the whole people. I do not

mean to say that we ever have a governor elected

who has not the assent of the people, but we
have often had a governor elected who received

much less than a majority of the votes of the

whole people, in the first instance.

Mr. BUTLER, of Lowell. I may have done

the position of the member from Taunton injus

tice, in not making myself understood. What I

meant to say was this, that while he enforced the

doctrine that whoever is elected by the modes

pointed out by the Constitution, must be deemed

to have received the majority ; so that he can

never say, if that doctrine is carried out, that any

given chief magistrate is a minority magistrate ;

and for this very simple and plain reason, as it

seems to me, to wit, that the magistrate, if he

does not receive a majority of the votes of the

people, is voted for and elected in a way to which

the majority assent. Now, I do not mean to ex

press an opinion upon the question whether or not

I would vote for the election of a governor by a

plurality or by a majority; I only say that my
position is this, that I do not want to tie up, by
this constitutional provision, the hands of the

people tor all time to come, upon this subject. I

do not want to tie the hands of the Convention,

rid therefore I shall vote against this resolution,

18

intending at some time to vote that some of the

officers, if I so choose, shall be elected by a plural

ity, and intending at some time to vote that other

officers shall be elected by a majority, and intend

ing a still other course, to leave the whole matter

open to be regulated by the legislature, in accord

ance with the wish of the people, and the neces

sities of the case, from time to time.

The difficulty I find is this : if you pass this

resolution, you tie up every member of the Con

vention, so that without doing injustice and vio

lence to the resolution which we have adopted,
no man can vote for any given officer to be elected

by a majority, however much he may think the

exigencies of the case may require it. And you
tie up the hands of the legislature so that they
cannot adopt the legislation winch the necessities

and circumstances of the people demand. There

fore, I wish to call the attention of every member
of the Convention to the fact that unless he is in

favor of adopting the principle, under all circum

stances and at all hazards, of an election by a

plurality, he cannot vote for this resolution. If

he thinks there is a single officer who should be

elected by a majority, and that election should be

provided for by this Convention, then he cannot

vote for this resolution. But if we do not adopt
this resolution as the sense of the Committee
then we are at liberty to apply the majority prin

ciple where we please, and to apply the plurality

principle were we please, or leave the whole mat
ter to the regulation of the legislature, which per

haps, after all, may be the better way. Why
should we in advance, in the outset and upon the

very threshold, before we have .settled whether

we will have a single officer, or wl at kind of offi

cer he shall be ? Why shall we tic our hands on

this subject as to who shall be dec led? What

exigency calls for it ? Nothing but convenience,

it is said. Well, if it is convenience, let that

convenience be expressed upon the election of any
given officer

;
let the question come up as the

necessity exists. Let us first go through with

the Constitution, and agree upon the officers

which shall be elective ; and when that is done,

j

let us turn back and decide as to the manner in

which they shall be elected, and not determine-

how they shall be elected first, and then determine

what class of officers we shall have. I think we
are a little premature in settling this as a princi

ple ;
I think we had better wait for a little while,

and not tie our hands on the subject. I think

the gentleman from Plymouth will have many
who will favor his amendment. But why pro

vide that no other officer shall be elected by the

majority? Many will contend, on the other

hand, I have no doubt, that it is best to elect the



276 ELECTIONS BY PLURALITY. [18th day.

Friday,] BUTIEE HALE. [May 27th.

governor, above all other officers, by plurality.

Why tie our hands, and agree not to do it until

the case comes up ? I trust this iron rule will

not be adopted, but that the matter will be left

open to be acted upon when the exigency requir

ing it shall arise. There is no exigency and no

occasion for declaring the principle now. There

is one matter to which I wish to advert and which

was considered as one of the strongest arguments

presented by the member for Erving, (Mr. Gris-

wold,) except that which arises from expediency.

He says the whole majority system is anti-demo

cratic, because the result of its application is that

it runs into the one man pow$r, so that one man

in the House of Representatives can prevent the

passage of a resolution or law which has been

passed by the Senate, or one man in the Senate

can prevent the passage of a resolution or law

which has been passed by the House of Repre

sentatives, and both are vetoed by the single act

of the executive. With great respect to the ordi

narily clear perception of the member for Erving,

I submit that he has fallen into a little confusion

betwixt the idea of power and of resistance to

power, and that one in the House or Senate can

not govern. He can do nothing ;
he can only be

a point of resistance, he can only resist other peo

ple s action. He can pass no law, he can proceed

with no action, he can only be a point of resist

ance, a clog, a break
;
and I submit that it is just

as much a contradiction in terms, to say that a

man who thus prevents the action of others, ex

ercises the one man power, as to say that the

breaks on the railroad train are the motive power.

They are simply points of resistance. So the

man who stands between the majority and the

minority may prevent a law, but by no manner

oi&quot; means can he enact a law. And before any

proposition is carried out, there must be a major

ity of the Senate, or a majority of what is deemed

to be the Senate a quorum of that body. I

agree fully that sixteen members ought not to be

deemed a quorum of the Senate, and that forty

members should not be considered as a quorum
of the House of Representatives. I think that a

majority should be required to constitute a quo
rum. No law can be enacted unless a majority

of the people consent to it by the action of the

Senate and the House of Representatives, and

unless the majority of the people represented by
the governor agree. Otherwise it is sent back by a

two-thirds vote of the representatives of the peo

ple, and also of the Senate, which has hereto ore

been supposed to have another basis. Now it is

not for me by any means to say one word about

parties, nor do I intend to do it. And I trust no

party will come in to inquire how this principle

will operate upon this party or that party. These

parties change so often in their relative positions

that it is not worth while to make any very defi

nite calculations as to what will be the state of

parties next year. I am a little surprised to find

members of a certain party, who believe that in

the nomination of a candidate even for the highest
office in the Union, two-thirds of the votes should

be cast in favor of the nominee, should be here so

very great sticklers for a plurality. It seems to

me to be slightly inconsistent. If it is necessary
to have a two-thirds majority assent to a nomina

tion, even before the people shall be asked to

vote for the highest officer in the Union, it seems

to me, that in the election of the highest executive

officer of the State, it might be as well to require a

majority of the people at first, even if we agree

upon a plurality in the event of a failure on the

first trial.

I have, in these observations, siibmitted what I

desire to say to the Committee 011 this subject.

Mr. HALE, of Boston. I desire to say a few

words on this question, because I have not heard

the views which I have in regard to it, expressed

exactly by any gentleman. I do not agree with

the gentleman who has just spoken, that what is

called the majority principle, is not a principle.

I believe it is a principle and a very sound one,

one which has been always recognized in the

Constitution of this Commonwealth. It has

operated very successfully for a long scries of

years. It is a principle which has been recognized
in all assemblies in this country where a majority
can be obtained. It results necessarily from the

very foundation on which elective bodies are

represented, and in which the delegation of power
is complete so far as it can be made so. But it is

obvious, that there are cases in which it is im

possible to obtain an absolute majority of votes in

favor of any one individual. In such a case, it

is necessary that there should be some mode

substituted, by which a person may be elected.

Under the Constitution a designation has been

made as to the manner in which the election can

be made, by delegating- the election to some other

body. In the case of the executive, the power
has been delegated to the legislature, who are

supposed to represent the opinions of the majority.

In municipal corporations, in town meetings, it

has been usual, when a majority was not obtained

011 the first vote, to have another vote taken either

at the time, or on a subsequent day, so that there

has been no difficulty in obtaining a majority.

At the time of the adoption of the Constitution

it was not expected that the community would be

divided into three distinct parties at any future

time. The Constitution was based upon the sup-
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position that there would be no parties, or that

there would be only two parties, because that was

the state of things at that time, and had existed

for a long time in the Commonwealth. Then
there was no party, and so long as there were

but two parties, the elections took place very

satisfactorily under the existing Constitution.

Tiiis principle has operated, I believe, almost

universally in accordance with this fact. Wher
ever an election has failed for want of a

majority, on a subsequent occasion the elec

tion has generally been in accordance with the

opinion of a very large plurality of the constitu

ency.

13ut it must be evident that the result must be

different in the case where the community is di

vided into three distinct parties. The difficulty is

not in the principle, but in the state of things ; it

is that there is no choice in favor of any one in

dividual, and it is necessary to resort to another

expedient, so as to obtain the nearest approach to

the principle of electing by a majority ;
and that

,

principle is contained in the amendment which is i

now proposed.
The difficulty, in my mind, as to the principle

to be adopted, is only whether it shall apply in

all cases, or only in those casc.s where the second

trial cannot be had. Ordinarily, in the elections

in towns, especially in elections which arc not of

a political character, where there are various

divisions of opinion which would make it imprac
ticable to obtain a majority, it will be seen that

the provision which has been applied heretofore,
;

should still be applied. But in the case of State

elections, as in tie choice of governor and lieu-
J

tenant-governor, and senators, where you vote by i

districts, it seems to me indispensable that we
should abandon the principle which 1ms been

adopted heretofore. In the choice of representa

tives and political officers, as the inhabitants of

almost all the towns are divided into three par

ties, forming three bodies for the selection of can- i

didates, and where there is a probability that there

will be no election, instead of a certainty of an

election, the same reason for a change exists, i

Therefore for the election of all political officers,
(

it seems to me there should be a change, in ac-
;

cordance with the state of things which has ex

isted for a number of years, and Avhich we have &amp;gt;

reason to suppose may continue. Although I
,

have been of the opinion that it was premature
to make the change, especially in cases where the

election could he made by the legislature; and I !

thought it was inexpedient, because I thought it

it should not be attempted until it was necessary.
&amp;gt;

But on the present occasion, when we are about
,

lu place tlio Ccijs!..tu.tiO.ii 0^1 u^e basis of uie pi o-

ent state of things, it does appear to me that it is

expedient to adopt the plurality principle.

Mr. HILLAltD, of Boston. I do not propose
to take any part in this discussion. It is not

within my power to add anything to the consider

ations which have been so ably urged upon the

one side and the other, but I simply desire to ask

the indulgence of the Committee to allow me to

state, that I propose, in case the amendment of

the gentleman from Plymouth, (Mr. Bates,) should

not be adopted to offer another amendment. I

make this statement now, because the amendment
which I desire to propose may influence the action

of the Convention upon the particular amend
ment now before them, and therefore, with your
leave, and that of the Committee, I will state,

that at the proper time, I shall move to amend
the resolution by striking out all after the word
&quot; resolved

&quot;

and insert the following :

&quot; That it is expedient so to amend the Consti
tution as to give the legislature the power of

enacting that in all elections by the people of
officers under the Constitution, the person receiv

ing the highest number of votes shall be deemed
and declared to be elected.&quot;

I have listened to this debate in a mood of

mind in which I suppose debates are not often

listened to, for I think it is very rare that any
man s opinion is changed or essentially modified

by a debate
; but I have been a seeker of light,

and I have listened to the arguments with great

attention in order that I might make up my mind,
or at least, that I might justify to myself the

course to which I might finally be led, and my
mind has inclined from one side to the other,

according to the arguments which have been

adduced upon this question by the various gen
tlemen who have spoken. But if I were com

pelled to decide between yes and 110 upon the

resolution now before us, I should vote for it,

partly because my mind is just now obeying the

impulse given to it by the sensible and strong

speech of the delegate for Erring, (Mr. Griswold,)
but I should do it with hesitancy and misgiving ;

and I confess, that the preponderance of consider

ations in my mind which lead me in that direc

tion are very slight. In the convention of my
own mind, the majority in favor of that conclu

sion is very small indeed. Xow what is the

question before us : I agree with the gentleman

from Lowell, (Mr. Butler,) and am therefore con

strained to differ with my colleague who has just

taken his seat, (Mr. Hale,) and whenever I differ

with him I doubt whether I am right that this

is not a principle lint a rule. To be sure this is

u verbal distinction of worus, Liu us you v&amp;lt;&amp;gt;ur-
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self, Mr. Chairman, have said in another place,
&quot; words are sometimes things,&quot;

and I assent to

the proposition. I call a principle the expression

of an ultimate truth, as that taxation and repre

sentation go together, that the right of rulers and

magistrates in our institutions rests upon the

consent of the governed. I call this mode of

electing bv a majority a rule and not a principle.

It is a rule which may be varied and applied

in one case successfully and in another un

successfully. The gentleman from Plymouth,

(Mr. Bates,) seems to sanction that definition

because he proposes to apply this rule to one class

of officers and not to another. We have had this

mode of election for some sixty or seventy years,

certainly for sixty years, and no public man in

Massachusetts has, till recently, raised his voice

against it. It met with universal favor, and I

presume that if the gentlemen who are here as

sembled in Convention, had been here ten, nay,

six years ago, that a very considerable change
would have taken place, and the men who might
vote to-day upon this question would have voted

differently at those periods. We are here called

upon to decide upon a rule which has worked

well for sixty years, under the pressure of recent

inconvenience. I admit it to be a strong pressure,

because I am constrained to yield to it, but still I

do think that we are not in a state of mind to

come to a correct conclusion upon an issue of

such vital inportance. Impassioned legislation is

not often wise. For instance, I think the legis

lature of Connecticut were not in a proper state

of mind to legislate upon the subject of protec

tion to railway passengers the day after the late

fearful accident at Norwalk, for I think that

men s reason for the time was overborne by the

storm of recent passion and feeling. We propose
to make this change, incorporate it into our Con
stitution and throw around it all the solemnities

and protections which belong to an organic law,

and plant it where it cannot be readied by the

hand of ordinary legislation. I ask gentlemen of

the Committee if they are prepared to take a step of

such vital importance and consequence as this.

The amendment, which Ibeg leave to propose at the

proper time, offers a sort of middle ground where

men of all views and my views upon this subject

may. meet. If it be not a principle, but if it be a

rule, then it comes strictly within the provisions

of ordinary legislation. I cannot see why the

legislature, for instance, should have the power of

regulating the mode of voting either by secret or

public ballot, and not have at the same time the

power of regulating the rule by which the will of

those who do vote is to be ascertained. If it be

the will of the people that the legislature shall

have the power, they will say so when the

amendment is proposed for their consideration. If

hereafter it be their will that the legislature shall

exercise the power delegated to them they will

also say so by their votes, and all of us, whatever

may be our opinions, agree in this, that we bow
submissively to the will of the people, when it is

decisively spoken. I had other considerations to

urge upon the Committee in favor of this delega
tion of power to the legislatuie, but they have
been in a great measure anticipated by the

remarks already made by the gentleman from

Lowell, (Mr. Butler,) and I will therefore trespass
no farther upon the time of the Convention.

Mr. KNOWLTON, of Worcester. I rise, Mr.

President, for the purpose of offering an amend
ment to the amendment of the gentleman from

Plymouth. I have listened with a good deal of

interest to the debate, so far as it has proceeded,

upon this question ;
and I am fully convinced

that there ought to be a compromise between the

different parties on this subject, or we shall not

be able to present to the people a proposition

which they will be disposed to sustain. I think

that in our action in this Convention we are in

danger of going too far, and of attempting to do

too much, instead of doing too little. Our com
mission extends, as it appears to me, only to two

points ; first, to lay down those great principles

of government which, in the language of the day,

constitute a platform, and when we have estab

lished those principles, we are to proceed to erect

thereon a frame of government. After having
thus erected the frame, we ought, as it appears to

me, to leave the legislature to finish the residue

of the structure. In order to furnish a sort of

compromise, as a common ground upon which

the various parties may meet, I beg leave to

present the following amendment to the amend
ment under consideration :

&quot; In the election of Governor, and Lieutenant-

Governor, Senators and Representatives, a major
ity of all the votes cast shall be necessary for a
choice ; and the election of all other officers shall

be by a majority or a plurality of the votes, as

the legislature shall determine, unless otherwise

specially provided for in the Constitution.&quot;

The CHAIRMAN stated that the proposition
did not appear to be of the nature of an amend
ment to the amendment under consideration, but

rather appeared to be an amendment to the main

proposition ; it was not in order, therefore, until

the amendment of the gentleman from Plymouth
was disposed of.

Mr. IIOOPER, of Fall River. Mr. Chairman,
if the main proposition is to be amended in any
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shape, for one, Sir, I should prefer the amend
ment under consideration to the proposed amend
ment which the gentleman from. Worcester has

suggested. It appears to me that if we are going
to change it at all, unless some few specific

changes are made, that would be preferable. I

admit that it is a rule which will affect the

election of different officers in a different manner ;

it may be more expedient in relation to some than

to others
;
and one class of officers which the

gentleman from Worcester includes in his propo

sition, is a class to which I wish to see the

plurality principle applied. I allude to senators.

I assert, Sir, that more inconvenience and injustice

has grown out of the principle of the present

Constitution in relation to the election of senators

by the legislature than in relation to almost any
other officers. I concur with the gentlemen who
have preceded me, that this is not a question of

principle it is a mere rule, and a rule of restric

tion. So far as it is a principle at all, it is a con

servative principle ; it is a principle to limit and

control the action of the people. If there is

nothing said about it, as there is not in some

twenty-five of the Constitutions of the States of

this Union, the natural and unavoidable inference

is, that the persons having the highest number of

votes shall be elected. In all these Constitutions

the matter is not referred to any further than that

the doctrine is expressed that the person having the

highest number of votes is elected in a few of the of

fices, and all the rest follow as a matter of course.

It is left entirely as a matter to be referred to the

people, for it is the people who are to govern ;

they are to govern without restriction, as they see

fit. It the majority of the people choose to act in

concert, they will govern, and it is all very well
;

but if in any ca-e the majority cannot come to any
determination so as to act in concert, the greatest

number, acting under their organic law, may as

effectually represent the views of the whole people
a- it they were a majority of the whole, and their

officers are as true exponents of the will of the

people as the officers who are elected by minori

ties, through the machinery of majorities, here in

Massachusetts. It is not a principle, Sir, but

simply a conservative restriction ; and there is

something in connection with this matter which
is very gratifying. That party in Massachusetts,

Avliich lias always been supposed to be the conser

vative party, lias made such great progress that

nearly all belonging to it who have come forward

here have been in favor of the plurality system,

abandoning the old doctrine of conservatism, and

giving the utmost liberty to the people. It is

gratifying to see this evidence of progress ;
but

there is another party, who have believed in

progress, but yet whom I have found ranging

themselves, to a considerable extent, 011 this occa

sion, against it. I do not profess to be free from

party bias ;
I am a party man, and I endeavor to

act with parties so far as they carry out the prin

ciples which I believe to be correct, and the

measiu es which I think expedient, and 110 farther.

I think, however, that upon this occasion I may
be found acting with a party with whom it is

seldom my fortune to be associated
; still, as I

believe this to be a measure which is in itself

correct, and one which is demanded by the

exigencies of the case as well as by the experience
of the past, I am bound to sustain it, and I will

go with any one in favor of any measure wliich I

deem to be right and expedient.

I desire to correct an error into which some gen
tlemen have fallen in relation to this subject. It

has been said that there were a number of States

in this Union in which the governor was elected

by the legislature. I believe there is but one

State where the governor is elected in that man
ner, and that is the State of South Carolina. It

is true, that according to the Constitution of the

State of Georgia, as laid down in the book which

has been distributed among us, her governor is

elected by the legislature ;
but I believe this is a

mistake, as in that State the governor has been

elected by the people ever since 1824.

The plurality system has been adopted in sev

eral of the Xe\v England States in relation to the

election of officers at all special elections. In Con
necticut it has been adopted in relation to the

election of their senators
;
and they find that it

has been? a great convenience, saving several days,

and sometimes a week or more, which was for

merly spent in filling up the Senate after its or

ganization ;
so that they arc now ready to go imme

diately into the election of governor, in case there

is no choice by the people. The case is the same

in Vermont, where county officers generally arc

elected by plurality. As has already been stated

the same thing is done in this State with refer

ence to electors of president and vice-president,

and members of congress 011 the second trial.

Now, way has this principle been adopted at all ?

Is it not found to be a matter of expediency ? I

believe there can be 110 question about that. It

is advocated here upon the ground that it is a

matter of expediency. The committee who had

the matter under consideration, and who proposed

the change, did so as a matter of expediency, for the

purpose of making our political machinery work

more easily, and of obtaining the voice of the peo

ple more directly and with greater facility. My
friend from Taunton, (Mr. Morton,) told us yester-

! day that he was in favor of the direct voice of the
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people in the election of their officers. I am also in

favor of that, and I wish to see the principle ex

tended to those officers who are now appointed hy
the governor. I am ready to vote for that measure ;

and in reply to the gentleman from Lowell, I will

say that I am ready to vote for having the judges of

the Supreme Court elected by the plurality system.

I believe you will find that they will get as strong

a support, and be as unanimously sustained, under

that system, as our present judges of the Supreme
Court. The gentleman seems to think that we

ought not to haye a chief magistrate appoint them,

who is not sustained by a majority of the people.

What does the history of the last ten years teach

us ? Have we ever in that time had such a chief

magistrate one who was elected by a majority of

the people ? Not one, Sir. We are under the

necessity of taking these things as they are ;
and

we have been under the necessity of providing
that in case of the failure of a majority to elect, cer

tain machinery shall be put into operation, which

has the effect of placing the power in the hands of

the minority, to enable them to carry on the busi

ness of the government. My wish is to do away
with all this machinery, and to have the voice of

the people expressed at once. I think, at our

first election by the people, we almost invariably

get the best and the fullest expression of their

wishes ; but where the election drags on, day after

day, and week after week, the result finally

proves to be that the person who is elected re

ceives actually less votes than some of his oppo
nents have previously obtained

;
and thus we do

not get the real expression of the will of the

whole people. If men know that an election will

take place on a certain day, they will try to be

there and vote
;
and the result is, that we shall

get better men elected. It will not be in the pow
er of half a dozen men, or a clique in a town,
who have some prejudice against the best man, to

defeat his election because their votes are necessa

ry in order to make a choice. It is in this way
that the Commonwealth is often deprived of the

services of the best representatives ; and the adop
tion of the plurality system will entirely obviate

that difficulty.

Now, Sir, there has been one argument pre
sented here, which is worthy of consideration.

That argument is the one that was advanced yes

terday by the gentleman from Worcester. The

very fact that the plurality system has prevailed
in so many States of the Union for so long a time

;

that it has been found to work so well
; that in

the repeated conventions to revise their different

constitutions, not a particle of discussion has

arisen as to a change of that system ; that their

public affairs are managed as well and satisfacto

rily to the people as are our own, and with infi

nitely less trouble and expense ; these simple
facts stand out as an unanswerable argument in

favor of this change.

We, on the other hand, have gone on with our

restricted system, and we have seen men lay hold

of it to effect certain purposes of their own. I do

not say they are not legitimate purposes purposes
which they have not a perfect right to avail them

selves of this principle to accomplish. But, Sir,

it is the means which men use to block up the

the wheels of the election, for the purpose of

holding on to the people while they address to them

certain arguments, and spread before them their

peculiar doctrines. It is the means of holding
men by the button-hole, and saying to them that

your machinery of government shall not go on,

until you have heard our argument, and until

you take men who represent our views. Though
these views may, perhaps, relate to subjects of the

highest importance, yet they are views not neces

sarily connected with the institution of govem-
ment, and may not have anything to do with car

rying on the affairs of the State, but entirely

remote from them. The argument is used that

this is a means of arresting the attention of the

people, and of indoctrinating them in reference

to questions, which it is possible could not be

brought to their consideration in any other way.
But then the question is, is that a good and suffi

cient counterbalance to all the inconvenience,

trouble and expense which arises from it ? My
opinion is, that it is not, and that the same end

may be accomplished in another way. I do not

wish to be understood as opposed to free discus

sion. I believe that the freedom of speech and of

the press should not be trodden down. They are

the bulwark of our liberties, and any party that

strikes at them, strikes at the foundation of our

liberties. But while I admit this right to the

utmost extent, I do not believe that this mode of

exercising it is necessary to advance any cause or

any party. I believe that the very causes which

some gentlemen have availed themselves of this

means to advance, were advanced just as well be

fore these measures were resorted to. Take, for

instance, the abolition opinions of Massachusetts.

When were ihev most rapidly advanced, and ex

tensively carried forward ? Was it before, or

since the.^e third parties were formed ? In former

times the candidates of either party were qiics-

tioned as to their views upon those particular

subjects, and they answered in the most satisfac

tory manner. So strongly were the people in

doctrinated in these subjects, that some men, after

the new parties were formed, began to complain
that these parties were stealing their thunder. I
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believe they carried forward their views faster

when there were but two prominent parties ; and,

hence, I believe that this existing provision is not

necessary in order to aid them. The power of

argument, and the force of truth, will be sufficient

for their purpose.
It strikes me that this is the only argument

which lias been brought against this change.

There are, however, prejudices to overcome. We
are apt to cling to things old, and to which we
are accustomed, and there is a feeling which often

causes us to cling to the past, and even to suffer

under evils rather than take the trouble to reform

them.

A word in reference to another consideration.

Parties have been alluded to here. How a

change may effect the existing parties, I cannot

say, as I have gone into no calculation upon the

subject, and looked into no return to ascertain

upon what party it will operate favorably, and upon
what unfavorably, and I would as soon undertake

to follow the course of a man by tracks which he

last year made upon the beach of the sea shore, as

to undertake to predict what will be the state of

future parties from anything which has appeared
in the past. That is a matter which lies entirely

with the people. It may have an injurious effect

upon the party with which I am associated. I

fear that there is a class here who fancy that it

will have a favorable effect upon their party,

judging from the unanimity with which they sup

port it. They may be disappointed. Be that as

it may, I do not stand here as a party man. I go
for establishing a Constitution which shall last

when the present parties shall be dissolved into

their original elements. I desire to vote for a

Constitution which shall meet the wants of the

people, and one which shall subserve their best

and highest interests. And when I have done

that I shall have satisfied my own. convictions of

duty, and the rest I am willing to trust to the

future.

ilr. BRIGGS, of Pittsfield. I concur in the

sentiment of many gentlemen who have spoken

upon this subject, that this is a very grave and

important question perhaps one of the most

important that we shall have to meet and discuss

during our official labors here. It is a proposi

tion to change the organic law, and that, too, in

reference to a point which has existed from the

origin of the government. Whether you call it

a principle, or a rule, it matters not
;

it has ex

isted from the origin of any government for the

Commonwealth. It is proposed to change it in

regard to certain officers specified, and not as a

general change, applicable to all officers. As the

law now stands, the candidates for those offices

must command a majority of the whole number

of votes cast, or they are not elected. The prop
osition now before the Committee is, that, of

the number of different candidates up for gov

ernor, senators, or representatives for congress, he-

who obtains a plurality of votes, or more than

any other man, shall be considered chosen for that

office. That is the proposition, as I understand it,

Now, Sir, my opinion in reference to changes
of this Constitution is, that we have 110 right I

mean moral right no right to change it, except
in those points which have admitted evil into our

system of affairs, and in place of which \ve can

propose a better system. Let me say here, once

for all, as to one general subject, that the power
which sent us here, called the people, have the

power and have the right to have any of these

matters just as they please. We are a part of

them, and when we speak of the people, we speak
of ourselves.

The question which should be applied to this

proposition, as to every other one which we shall

discuss, is, do the people of this Commonwealth
wish this change ? Arc they so dissatisfied with

the existing state of things, that they desire a

change ? That is the precise question, and I am

glad that in this instance, gentlemen on the one

side and the other, seem to address themselves to

it. I feel a conscious pride and satisfaction in

feeling that the discussion upon this subject, for

the last two days, has been more relevant, perti

nent, and courteous, than I ever heard in any de

liberative body, and I hope that our moderation,

and our sense of the importance of place, Avill

preserve this state of things throughout the whole

discussion of this Convention.

Now, in regard to the point before us, my friend

from Tauiiton said one thing which expressed en

tirely my feelings : &quot;I shall go for the proposition

before us
;
but in coming to that conclusion, I have

had to struggle more against long-settled and deep-

seated opinions, than upon any other subject.&quot;

Sir, I have been in the habit of feeling and say

ing that this great principle, that the majority
shall govern, must not be given up. This dis

cussion has thrown light into my mind upon this

subject of principle. I agree with the gentleman
from Lowell, thqj this is not a principle, in the

sense in which I use that term, and in the sense

in which I treat it here. Is it a great principle,

or rule, which cannot be violated without doing

a wrong r a fundamental right, that must be ad

hered to, and one which, if you violate, you do a

wrong to somebody ? I do not think so. The

people have a right to say that one-third of

the people voting shall elect an officer. And no

body can gainsay them, if they so decide. They
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have a right to say that two-thirds shall be re

quired. Now the question is, whether, under the

operation of this majority rule, evils have grown

up so great as to require this change, for I agree

that if they have not, we ought not to change.

Now I address my remarks in reference to three

classes of officers, those of governors, senators and

members of congress. How has the present sys

tem operated for the last ten years in reference to

them ? My friend from Worcester said yesterday
that the Convention of 1820, never mentioned the

sxibject of plurality. The question is not what

they did then, bnt what would they do were they

sitting here to-day ? Would they not now name
it ? For the ten years preceding the time of their

Convention had there been nine years in which

the people had failed to elect a governor, and in

which he was elected by the legislature r I think

there had not been one year. Had a large por
tion of the Senate failed to command a majority
of the popular vote ? As to the governor, it seems

to me that of all officers of the Commonwealth,
the chief magistrate should be elected by the peo

ple. Now let me say, that however necessary it

may be to have frequent elections at home, for one

among other reasons stated by the gentleman from

North Brookfield, (Mr. Walker,) that the people

might meet to swap oxen, I would avoid giving
the people an opportunity to swap oxen.

Now, Sir, is it best to elect the governor by the

largest number of votes, though that may come
short of a majority, or to elect by the legislature,

which legislature, on failure of an election, by the

people, must be filled up by different and differ

ing parties ? Which is the best, to have the peo

ple settle it by a plurality vote, or to have the

representatives of the different parties, coming
here, settle it by arrangement ? For it must be

settled by arrangement I use the word in no

disreputable sense and docs it not open the way
to improper management and arrangement ? Does
it not expose the representative,-! who come here

to improper temptation ? Can any gentleman
doubt that ? No matter to what party he may
belong, a man elected to the legislature will he a

man subject to all the passions and infirmities of

man, and it seems to me that it is the part of wis

dom to remove from them every unnecessary temp
tation, that may beset them in the path of official

duties. I believe so, and I believe the people
would say so, and that is a powerful considera

tion with me. I believe if the question were put
to the people of Massachusetts, to-day, they would

decide, that instead of throwing the election into

the legislature first in one branch and th.cn in the

other they would take the matter into their own
hands, and decide the matter by a plurality vote.

And let me tell you, Sir and this applies to

other officers that the very settling of this ques
tion in favor of plurality, tends very strongly to

produce majority elections at home. And why
is this ? Sir, the different parties and the differ

ent divisions of parties, which under the present

arrangement must compromise when they come

here, will go into that compromise at home. The

people would take the matter into their own
hands. In my opinion, the result very often

would be majority elections, when, if left as it is

now, only a plurality vote would be obtained, and

the election would be sent to the legislature.

But how do we arrive at that resiilt, when the

election is sent to the legislature ? Is it by a

majority of those elected by the people ? No,
Sir ! During the last few years, from sixteen to

thirty members of the Senate have been elected by
the legislature ;

and as was very truly said yester

day, without a single exception, so far as I can

recollect, these vacancies in the Senate are filled

from candidates agreeing in politics with the

majority of the legislature, without any reference

to the popular vote. Then, Sir, no matter how

large the popular vote in the great county of Mid

dlesex, or that of Worcester, Suffolk, or Essex
;

no matter how large the plurality, in those coun

ties, if it falls short of an absolute majority, the

minority candidates are placed in the Senate by
the majority of the legislature. This has occurred

and it will occur again ; it is a part, and a necessary

result, of the system. You cannot separate it

from the system. And this procedure is not

applicable to any one party alone. Every party,

so far as I know, has acted upon the same princi

ple. I would, therefore, certainly go for that part

of the resolve which provides for the election of the

governor and lieutenant-governor by a plurality.

I have no doubt that the man who comes up here

directly from the people, having received the

highest popular vote, whether it be a majority or

a plurality, will enter upon his duties with a

higher sense of their dignity and importance, than

when he is obliged to wait here day alter day, the

result of a mere arrangement upon the part of

the legislature.

Then as to the Senate, I have already stated the

great objection to the present mode of election.

Unless you have a majority in favor of a particu

lar candidate, the election goes out of the hands

ofthe people, and the senator is chosen by the rep
resentatives in the legislature, without any regard
to principle. That is now the case, and I have

110 doubt it always will be the case, so long as the

present system of election is continued. No refer

ence is had to the popular vote, but the only ques
tion is, how the candidate compares in politics
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with the majority of the members of the legisla

ture. Now is that the rule which should govern
in these elections ? It seems to me not.

One word in regard to members of congress
and here we have had experience from which I

think we should learn lessons of wisdom. This

majority principle has been applicable to those

officers of the government until within a few

years, and as has been said, the evil has been

severely felt. Session after session of the national

legislature has passed by, when the Common
wealth of Massachusetts has been wanting in a

full representation. Within a few years, an entire

congress passed away and the respectable old

fourth congressional district was without a voice

in its deliberations. And the people of that

district were summoned, time after time, as of

ten as they could be brought together, to go to

the polls for the useless purpo.se of casting their

votes.

Xow let me allude to the argument of the gen
tleman from Worcester before me, (Mr. Allen.)

He says that one objection to this plurality sys

tem is that it takes from the third party, or rather

from any third party for I do not allude to any

particular party the power of having their votes

tell in an election. Well, suppose it docs. Take

the case of Middlesex, for instance. There was
some third party there ;

some class of citizens

who, in the exercise of their rights, precisely

what it was right and proper for them to do did

have that power which my friend from Worcester

says ought to be retained to them. And what was

that power ? It was to disfranchise a whole rep
resentative district, and to strike from the State

of Massachusetts one-tenth of her legitimate

power in the national legislature. But when we

bring up this argument, what is the reply ? Why,
that we have only exercised our votes so as to

make them tell.&quot; How tell?
&quot;By stopping, so

far as our voice is concerned, the wheels of gov
ernment.&quot;

But the gentleman says that in adopting this

rule, it is a question whether the many or the few

shall rule. Why, Sir, how large a majority will

it take to control the elections in the various

towns, counties, or congressional di&amp;gt;tricts of the

Commonwealth, upon the majority principle r

Snpposmg the two great parties are nearly equally

divided, and oOO votes out of 15,000 will control

the election, that oOO votes will accomplish pre

cisely what was accomplished in the district to

which I have just alluded, and what has been ac

complished in many repeated trials in other dis

tricts. Who rules who governs in that case : the

many, or the few r The fact speaks for itself. But
under the plurality system all these difficulties

are obviated. But I need not speak of the ma

jority system in reference to congressional elec

tions, because we have remedied the evil, as we

suppose. We have passed the plurality law.

But it has been stated here that upon second

elections, in many cases men were chosen with

no more votes than they had received upon the

first trial. Are gentlemen aware that in the elec

tions of 18-52 there were three vacancies to be

filled for members of the last congress, and eleven

elections to be made for the present congress, and

that in these three vacancies, every man who was

elected upon the second trial had fewer votes than

he had upon the first trial r And that in the

nine instances which occurred of plurality elec

tions for the new congress, every man, with one

exception, received fewer votes upon the second

trial than he had received upon the first ? I have

the facts before me, and without going into detail, I

will state the aggregate results of that election. In

the three districts where vacancies were to be

filled for the last congress, the aggregate vote at

the first trial (I speak in round numbers) was

forty thousand, while in the second trial the ag

gregate vote was but twenty-seven thousand ; so

that in filling these vacancies there were thirteen

thousand votes less, cast at the second trial than

were cast at the first, while every candidate who
received the most votes upon the first trial was

elected at the second by a diminished vote.

In the nine districts which elected by plurality

for the present congress, the aggregate vote upon
the first trial in November was 11-5,038, while at

the second trial there were ca&amp;gt;t in the same dis

tricts but 7-1,23-1, it being -11, 42-1 less votes given

by the people upon the second trial than when

they failed to elect on the first trial. In every

case save one, the candidates who received the

largest vote upon the first trial were elected

on the second, and elected by a much smaller

vote than they received on the first trial. One

candidate only, was elected on the second trial by
a larger vote than lie had received on the first,

but this candidate was elected by a vote six hun

dred and odd smaller than the one who received

the highest number upon the first trial. The ag

gregate vote received by all these eight persons

who were elected upon second trial, less than that

received by them upon the first, was 10,210.

Here is a ca&amp;gt;e in point, where the principle of

retaining the majority system upon the first trial

and of adopting the plurality system upon the

second, has been tried, and the result is that every

candidatc, except one who had the highest vote

in the first was elected in the second, though by
a very much smaller vote than he had received in

the first, and the one who constituted trie excep-
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tioii was elected by a vote of 600 less than that of

the highest candidate at the first trial.

Now, let me ask, if any one will say that you
can any more fully develop the right of suffrage

among the people at the second trial than it will

be developed at the first ? No, Sir
;
the contrary

is the fact. And my own impression is, that if

you will look back to the elections under the ma
jority rule, for a succession of years, you will find

almost invariably, that on the first vote, when the

rally was made, when the excitement was up,
when every man felt in the spirit of it, and went
to the polls, there was a larger vote than at any
succeeding trial. I think you will find that to be

a pretty general rule, although there may be ex

ceptions. Then let me ask if it is not worse than

useless to apply this principle to the second trial

and not to the first ? Men do not want to go to

the polls merely for the sake of going. But, Sir,

this right of suffrage costs us something. It is

worth all that it costs, but it is wisdom and true

economy for us not to have it cost any more tfcan it

needs. Why, Sir, in one of the instances to

which I have alluded, in this second election,

74,000 citizens in the various districts spent a day
in going to the polls to elect men who, with one

exception, had received a larger vote at the first

election. Sir, it is worse than useless
; it is a

waste of money ;
it is a waste of time and time

is money without any good result.

Mr. Chairman, I did not intend to detain you
and the Committee so long. I will only remark,
that it seems to me the results which have fol

lowed the existing rule or mode of election, fur

nish a good reason for changing that rule and
that mode of election. But if I could believe that

those sovereigns who sent us here thought differ

ently, my tongue or my vote should not be given
for the change. I believe that a very great change
has taken place in various parts of the Common
wealth within the last few years, in relation to

this subject, not arising out of any party result,

but arising out of the circumstances in which we
live, which leads the people to desire a change.

Gentlemen have said they have no party feel

ings in relation to this subject. I concur entirely
with them in all that has been said on this point.

Sir, of what importance is all this talk about

party little, miserable, petty, time-serving party
influences ? Why, if these arc the influences by
which we arc to be governed ;

if we are to vote

for or against these amendments to the Constitu

tion of the State with reference to that end, it

may be that, before the object shall have been at

all effected, the position of parties may have

changed, and no such result will be produced as is

anticipated. Sir, let us deliberate upon this sub

ject without party spirit, as it has thus far been

deliberated upon. Let us discuss it as if there

were no parties, or rather as though we were all of

one party, and that party the government and the

people of the Commonwealth.

Mr. Chairman, it would be well for us to look

for a moment at the importance of our labors in

this Convention. We are to make laws which

shall bind ourselves and our children after us.

We are to make laws which shall bind the sov

ereign people of Massachusetts, if they sanction

them. Sir, what we shall do here, and our con

stituents shall sanction, the people of the Com
monwealth are as much bound by, every one of

them, as is any one single individual, and it is

therefore a matter of the highest importance that

we act wisely and discreetly ;
in such a manner

that, when our work comes to be reviewed, every

cool, deliberate judgment, will approve it. We
should act in such a manner that an intelligent,

liberal and generous constituency, who have sent

us here, when they come to review and revise our

work, and cast their judgment upon it, may be

satisfied with it, so that they will believe it is

made for the public good, and will sanction what

we shall do.

Mr. ALLEN, of Worcester. I trust that you,
Mr. Chairman, and the Committee, will excuse

me for a few moments, whilst I reply to what

has been said by the gentleman from Pittsfield,

(Mr. Briggs,) when I promise both that I will oc

cupy but a very short time.

The argument of my friend from Pittsfield

seemed to be addressed particularly to that which

I had the honor to present to the Convention yes

terday. I beg leave to refer only to two or three

points or r&amp;lt;ositions taken in reference to that ar

gument. My friend presents, in his tables, ail

array of facts and figures which are supposed to

be conclusive upon the questions now before the

Convention. Let us again turn to those facts and

figures, and see if the lesson to be derived from

them is not one of an entirely different character

from the one he draws ?

Now let us see what these facts and figures re

late to. lie says, that a year or two since, in the

election of members of congress, there was a fail

ure to elect at the first trial in three specified dis

tricts
; that there were 40,000 votes cast at this

trial, and that 011 the second trial there were but

27,000 votes cast in the same districts.

In the first election, where there was a full

vote, pray what principle governed it ? Was it

not the majority principle ? In the second election,

where there was a small vote, what principle gov
erned it ? Was it not the principle or rule of

plurality ? Does the gentleman see, when he pre-
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sonts these tables, he shows proof that the major

ity rule brings out the voters
;
that the plurality

rule foils to do it ; and that such is the experi
ence throughout the whole country ? We read of

elections in the southern, western and middle

States, to whose action we are referred in support
of tne change which is now contemplated, and we
find that where there is a considerable plurality,

and yet a great division among the people in re

spect to persons and principles, there is often Init a

small vote ; and we know that that portion of the

people Avhich belongs to the plurality party cannot

be rallied for the expression of opinion, for the

vindication of a sentiment, where no effect is to

be produced upon the elections. It is within the

knowledge of every member of this Convention,

that such elections are often carried by a small

vote by a small portion of the voters acting to

gether at the polls. &quot;When has such a thing oc

curred in Massachusetts, under the operation of

the majority principle ? We have uniformly cast

a full popular vote, and the expression of the

people has been fully given at the ballot-box. I

deem this important, inasmuch as men are elected

to lill important offices, not for their own gratifi

cation, but as the representatives of great princi

ples, that there should be a full vote, so that the

persons elected should represent the voice of the

people in their districts. It often happens in other

States to whose action we are referred, that there

is division in regard to individuals among those

agreeing to the same great principles upon which

the country may be divided, and yet in conse

quence of such division which would prevent an

election upon the first trial, if the majority principle

wa- adopted, there is a choice of some one under

the plurality rule not representing the views and

sentiments of much more than one-third of the

people ofthe district. The consequence of this state

of things is, that the persons sent to represent the

district in the congress of the United States, if

the election has reference to* congressional elec

tions, actually misrepresent the people upon thc

great principles which divide the district, and

this result is brought about through the operation
of the very principle for which my friend con

tends.

One evil growing out of the majority sys
tem has been pointed out by gentlemen here, and
that is, that under it there are failures to elect.

It is said that several districts of the Common
wealth were unable to make a choice under the

majority rule, and the result was, that in two or

three instances, throughout a whole congress,
there was no representation of the people from
that district. Very well. Is it not better that

there should be no representation than that there

should be a misrepresentation. Is it not better

that no representative should be sent than that

one should be sent as from the people who is not

chosen by them, and whose action, when he shall

reach the seat of government, shall be in direct

opposition to the popular will and those principles

which are clear to the hearts of the people ? If

you examine this matter, I think you will find

that the evil lies in false representation, and not

because there is no representation at all. Why
was it, that throughout the whole of a congres
sional term, in a certain district, there was no

election. If the people believed it were better to

have one that did not represent their opinions
than that the district shoiild go unrepresented,
would they not have combined to elect such a

man ? It is in their power to do so, and for the

reason they failed to do it, they preferred to have

no representative rather than have one who should

misrepresent their opinions.
I take notice for a moment, of another position

which has been held by gentlemen in reference to

the election of state officers. I desire that they
should be elected by the people, and in all cases

where they may be so united in sentiment, that a

majority can be obtained to support any particu

lar candidate, such will be the result ;
but when

that fails, if gentlemen learn from experience that

the evil to which my friend refers, is of the mag
nitude in which it is presented to his own mind,
the choice goes to the legislature. And here, gen
tlemen say, there is room for intrigue and man

agement ; and doubtless there is. And yet the

people do trust their representatives in ten thoxi-

saiid important matters, -where selfishness may pre

dominate, where undue influence may control, and

where bribery may pervert the action of the rep

resentative. Still, the people trust them, and in

the ordinary course of things, in all instances,

so for as I know, they have trusted them wisely

and for their best interests. But let me say to my
friend, that even here, ordinarily the choice is

made in coincidence with the wishes of the peo

ple ;
but not always. We cannot provide a rule,

by any possible means, which shall work well in

every possible instance
;
but yet ordinarily the

election is in conformity to the wishes of the peo

ple. But my friend desires that we should forget

party terms and feelings, and party modes of ar

gument, in this hall. I trust we shall; and,

casting these things out of view, is not this the

result : There is a failure to elect at the popular

election ;
110 governor is chosen by the people,

but he is to be chosen by the representatives of

the people ;
and who is chosen ? Not the man

whom the majority of the people preferred, be

cause it so happens, that that cannot be obtained.
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There is no majority. But he is the choice of a

majority of the people ;
the first choice of a part,

and the second choice of the great majority.

Suppose there are three parties in the legislature,

among the representatives of the people, and

equally divided, and that there is no election of

governor. The three candidates are before the

legislature, which represents one- third of the

popular vote, and that man may be elected by
two-thirds of the representatives assembled in

this and the other hall. Do they not ordinarily

represent the people in this act ; and do not those

who did not vote orginally, give their suffrages

for the person elected, and yet prefer him over the

third individual, also a candidate ? Is it not the

wish of the people, carried out by the legislature,

that, if in the first choice a majority cannot be

had, that that man shall be elected upon whom,
under all the circumstances of the case, the ma

jority of the people concur in electing, and the rep

resentatives, indicating the popular will correctly,

under ordinary circumstances, bring about that

result ? Is not, after all, the great principle for

I insist upon calling it a principle none the less

because you cannot always apply it, but must re

sort to some other rule or principle, but still

throughout, from beginning to end, the great doc

trine of the right of the majority to govern, most

effectually carried out ?

It was my purpose, originally, briefly to no

tice the third position taken by the gentleman
from Pittsfield, (Mr. Briggs,) but I will not

trespass too long upon the time of the Con
vention. But let me say one word farther, before

concluding my remarks. Gentlemen who come
forward in support of the contemplated change
not all, but a majority of them do so with fear

and trembling as to the result. They intimate

that they come to this conclusion against all for

mer prepossessions and opinions, that a recent

change has been wrought upon their minds during
the course perhaps of the last half dozen years.
Let us all guard even those who protest most

strongly against the influences uapereeived by
ourselves, of, I will not say purty, but of very
recent events ;

and let us take care that we do not

abandon life-long principles, which we have

maintained as important to the welfare of the gov

ernment, inconsequence of disappointment-; which

may have resulted to ourselves, and the opinions
which may have been formed in the lapse of a few

years. Let us rather rely upon the opinions
which were formed in our youth, which we retain

even to gray hairs, rather than upon those

formed hastily, and to which we yield our protest

ing assent under the bias of influences and circum

stances unfavorable to the correction of opinions

so long formed, and unfavorable to the establish

ment of new principles which arc to govern, not

to-day, to-morrow, but during all the future.

Mr. HALL, of Ilaverhill. I do not ri^c to

discuss this question, but merely to make an ex

planation. I am reported by gentlemen here as

being in favor of the plurality system upon the

second ballot. If my remarks yesterday in the

Committee gave them tp understand that such

was my opinion, then I desire to correct that

statement. I thought, however, that I was clear

and explicit in answering the question proposed

by the gentleman from North Brookficld, (Mr.

Walker,) when he presented the grand question,
to wit, &quot;Who shall govern. My answer to that

question was, that when the state of parties in the

Commonwealth was such that the fullest ex

pression and the fullest vote of the people could

not elect their candidates by a majority, that the

greater number should elect, and this I contended

was upon the first ballot. This I believe will

universally be found to be the case. I took the

same ground with the gentleman from Boston,

who favored this principle in this hall, in 1850,

except so far as a vote upon the second trial was

concerned, which is now the law in reference to

the election of representatives to congress. I ad

vocated then, as now, elections by plurality, and

upon the first ballot. This is no new matter, no

new notion lately formed, but I have always been

in favor of an election by the.people of as many
public officers as practicable, and that the election

should be had upon the first ballot.

Mr. ABBOTT, of Lowell. I trust the

Committee will not suppose, by the pertinacity

with which I have endeavored to get the floor,

that I am about to inflict a very lengthy speech

upon them. I must say that I did not intend to

open my mouth upon this amendment, but upon
farther reflection, and after listening to the debate

which has taken place here, I feel constrained to

say a few words and they shall be as short as I

can possibly make them upon a matter which it

seems to me to be so exceedingly important in

reference to our action as members of this Con
vention. I do not agree with my colleague, (Mr.

Butler,) in his expression of opinion, or any other

member of the Committee who has taken similar

ground, that this question is not one of principle.

It seems to me, that if ever there was a question
of principle addressing itself to a Convention as

sembled for the purpose of making and framing
a government for the people, it was that rule of

action upon which the people were to act for all

time to come, until that frame of government had
been altered in the selection of agents through,

whom their laws were to be made. It seems to
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me, that if you can make it stronger, it is even

more than a principle ; and I ask the rnemhers

of this Committee here, if, when, they speak of

our form of government the government of this

Commonwealth they do not inculcate the very
idea that the majority shall rule. I undertake to

say that this is the general idea that it is something
which pervades the people of the whole Com-
mornvcalth. It is the atmosphere in which we
live and breathe for all governmental purposes.

&quot;Why
do you give up the rule of your own con

science, the rule of your own judgment : Why
do you defer to the law of the land : Is it be

cause a part, less than a majority of the whole,

have a different opinion, and different rule of ac

tion, and a different conscience : No, Sir. You
defer your judgment, you give up the rule of

action prescribed by your conscience, and so it is

with the whole people, because the majority of

the people, and not a part, have prescribed a dif

ferent rule of action. This is something more

than a mere matter of expediency. It is the prin

ciple upon which our form of government is

based, which every man knows and feels, with

us, if nowhere else, that the majority shall rule,

and not a part less than the majority. I under

stand, as far as I have been able to gather from

the discussion, that there is not a man in the

whole Convention who dares to raise his voice,

and say that this is not the true rule of action.

&quot;Where is the man who will get up and say to the

people that the true rule of action is not that the

majority shall rule. Every body acknowledges it.

The gentleman from Pittsfiekl, (Mr. Eriggs) and

the gentleman from Taunton, (Mr. Morton,) ad

mitted it, but they tell you so inconvenient is it

indeed in carrying out this great rule, this great

principle, that you nui-t abandon the very prin

ciple upon which our government is formed.

Mr. IJltlGGS, (interposing). I did not mean
to place my argument upon the ground of con

venience alone. The argument with respect to

members of congress, to elections for the IIou--e

of Representatives, and Senate of this State, was

that the principle could not be carried out.

Mr. A1&amp;gt;15()TT, (resuming). I will come to

that directly ; I will endeavor to answer any ob

jection of that sort directly, if the Committee will

give me their attention. I think I am right in

this, that every man, under the principle of action

that the majority shall rule, feels safer and obeys
a law more willingly, because lie is sure and

certain that he shall not be called upon to yield

his assent to a law which the united judgment of

a majority of the people has not passed and

enacted into a law. &quot;Why,
I do not believe,

unless it had been for this feeling, that you would

have ever heard of that maxim which we hear so

often preached, that &quot; the voice of the people is

the voice of God.&quot; I believe it was never

intended to p\it the voice of God in connection

with anything short of the roicc of the majority
of the people, and in connection with that of a

part of the people. You would never have heard

those two terms in connection unless it had

been the universal policy of all those who favored

our form of government, that it was the rule

of action established by the majority which was

to prevail, and not the rule of action established

by any part less than the majority. For when

you abandon this great ride
;
when you say that

the will of less than a majority shall prevail, why,
it is only a question of where you shall stop.

Stop at a plurality ! What is a plurality r My
friend from Xorth Brookfield, (Mr. Walker,) has

told you that in a constituency of twenty the

plurality may be two. Nobody can tell what a

plurality is, and nobody knows where you are to

stop if you abandon the great sheet anchor of the

will of the majority. Stop at a plurality ! Why
we say that one man or one set of men, few in

number, shall exercise and carry on the functions

of government. There is no safety in abandoning
the principle, because when principle is gone then

it is a matter of mere expediency. You take one

step in this direction, and then you take the next

step in the same direction, because it will cost less.

The arguments which have been advanced here

in favor of the plurality system, as far as I can

understand them, have been arguments of the

inconveniences attendant upon carrying out the

majority principle of action in our government.
Let us look at this argument for a moment. The

gentleman for Erving, (Mr. Griswold,) yester

day, as I came into the House, was presenting to

the Committee an array of figures in reference to

the cost of these repeated elections, and the

failure of elections on account of the operation of

the majority principle. There is a favorite ex

pression that figures will not lie, but I believe the

very opposite is true that figures will lie. They
will, at any rate, lead us in the wrong direction.

A million of dollars annually was the estimated

cost of failures to elect. They cost money, and I

believe every man known and feels it. It costs

money and time for the people to exercise the

right of governing themselves. Will the gentle

man for Erving be so kind as to tell me what

business is more important and more valuable to

be attended to than the business of governing

one s self and the rest of the community: Will

lie be so kind as to say whether it is the business

which he and I are now engaged in, of going into

court to speak upon one side or the other of every
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little miserable question which, may be litigated

by parties who will indulge in the luxury of the

law ? Is that the business more important to he

attended to than the great business, which should

address itself to every human being who has a

right to live in this government, whether he

should properly and rightly govern himself and

his fellow citizens about him. Dollars and cents

upon the one side, and the great principle of self-

government upon the other. Why did not the

gentleman go farther ? If we are to settle this

question by figures and the ablest mathematician

would be the best man to settle it why did he

not give you the cost of the governments of

Europe ;
for the most despotic government there

that of llussia may cost less than the government
of these United States. Why, we meet once a

year in our little republics I do not know how

many times at a cost of fifty or one hvuidrcd

thousand dollars, more or less, to vote for our

governor, representatives, and other officers of

government, and to do what ? To spend our

time idly, and do nothing ? Why, no
;
we meet

to exercise the highest right which is given us by
the laws and that is, of governing ourselves, in

common with our fellow citizens. The other

States meet together for the same purpose. Once

in four years three millions of the citizens of this

country meet together to vote for president, at a

cost of three millions of dollars perhaps. Only
think of it ! What president was ever worth

three millions of dollars ? [Laughter.] Add the

cost of your presidential, your congressional, and

your gubernatorial elections, and that of the

election of town and county officers, together,

and put the sum total in dollars and cents, and

if you look to the argument of dollars and cents,

based upon mere arithmetic alone, it would be an

argument which would overwhelm o.nd crush this

Convention, and they would rise as one man and

say how foolish and ridiculous were our fore

fathers, who really fought and not only spent

their money but their blood for the right of

spending this immense sum of money, when they

could have referred it to one man, who would

have done the work cheaper, and no man would

have been asked to leave his work and go to town

meeting to say whether he wanted it done this way
or that. It would have been an argument a.s strong

and unanswerable as the argument that my friend

has made here against the exercise of the majority

principle. Why he might carry it further. This

body is a costly machine for doing the work

which we are sent here to perform. Here are

four hundred and eighty persons, whose work i.,i

the market would bring a dollar a day. They are

met together for the bimplo bn.-iiiOoS of devising

plans and proposing them to the people, by which

they may spend the people s money. Go home

you are spending four, five, six, seven, or eight
hundred dollars a day, and you had better be at

home, for it costs money. Everything costs

money ;
and I hope that the argument will never

be addressed to this Convention, that they should

give up anything which strikes at the foundation

of rights which we have always enjoyed, and in

which we all believe, because it costs money. If

it costs double, treble, or any amount more, for

one I do not believe that I would be willing to

give up the right for any such consideration as

the expense that will be incurred.

Then the argument the pressing argument
with regard to our elections is advanced here by

gentlemen upon the other side, and that is what I

promised to come to presently in answer to the

gentleman from Pittsfield, (Mr. Briggs,) that by

carrying out and insisting upon the majority rule

you get the plurality rule. That is the statement.

I deny that you do any such thing, and if the

Committee will give me their attention for a few

minutes, I think I can show that this would not

be the case. By the present rule of action the

question is proposed to the whole people, will

you, or a majority, have this or that man for gov
ernor, or will a majority of you say to your con

stituted agents, to wit, the legislature, that they
shall choose the governor. If the people say by
their votes, the choice being before them, and a

majority not combining together upon any one

man, that they will give the election of their gov
ernor to their constituted agents, I pray you is that

governor a minority man or a plurality man.

By no means. The people at each particular

election have the right and do decide upon the

question whether they thus directly by their vote

will elect their governor, or whether they will

give the right to certain constituted authorities

and I undertake to say, that that luost respectable

gentleman representing Pittsfield, (Mr. Briggs,)

v.-as just as much the governor of a majority of

the people of this Commonwealth when lie was
chosen by the legislature, as when }\e was cho.-en

directly by the votes of the people, because the

question did go to the people and they did act

upon it, whether thoy themselves would elect

by a majority vote, or whether they would dele

gate that choice to another body elected by the

majority principle. And so it is with senators.

By the lleport now before the Committee you
propose to change this system, and say, for all time

to corne, until the Constitution which you may
frame is altered, that at each election the majority
of the people shall not have their choice that a

plurality less than a majority shall control at all
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hazards. You do not give the choice at each

election, as the exigency may arise, to the people to

determine themselves, but you say that the voice of

less than a majority shall at each election of officers

under this Constitution control. Under the present
system of the majority rule this whole matter is

before the people. No one can deny that. &quot;Will

you unite, and by your direct votes give a majority
to one man, or will you delegate the power to

choose that man to constituted agents which a

majority have chosen : I say that the man cho

sen by these constituted agents is just as much
the choice of the majority, as if he had received

the ballot at the ballot-box. All our laws are

made in this way. Laws arc the voice of

the majority, not directly or immediately, but

through the constituted agents, delegated for that

purpose. But I am taking up too much time,

and I must hurry over what I intended to say.

I desire to call the attention of the Committee to

another argument, for a moment, which has been

pressed here by my friend for Erving, and by
other gentlemen, as the reason above all others,

why the plurality system shall be adopted, and

why we should abandon the majority princi

ple. My friend gave us a very eloquent descrip

tion of some of the evils which might arise in

congress because a district here was not repre

sented. What is the evil of non-representation,

and who is responsible for it ?
&quot;Why, nobody but

the people themselves ; and shall we here, acting

for all future time, undertake to be wiser than the

very people who are acting at the very occasions

when they arc to choose their representatives r

Are we beforehand to be wiser than they ? If the

people arc not represented the reason is that they

did not want to be represented, or because they

did not vote. If the evil was a pressing one, of

such a magnitude that we are here bound to pro

vide against it in framing the fundamental laws

of our government, do yon not believe that the

intelligence of the people, at every election when
that evil arises and presents itself, would guard

against it. Are you. afraid to trust the people on

each arid every occasion, with all the light of the

occasion about them, to guard against the evil of

non-representation, ov are you going to say be

forehand that the fundamental laws of the laud

must provide that the evil should be guarded

against ? I apprehend that this evil of non-rep
resentation has been magnified. I have never seen

any very great trouble arising from it. If men
were non-represented, it was because they did

not object to it. Let them go unrepresented if

they choose to do so, and if it is an evil let them

guard against it, and provide a remedy for it.

One election will rcmcdv it. I do not think it

wise or prudent, on account of that evil, to say
that less than a majority of the people of the

Commonwealth shall have the right at all times to

control your representatives ;
that less than a

majority of the people shall be represented, or in

other words, that a majority of the people shall

be misrepresented.
I apprehend, Sir, that these are the main objec

tions to the present majority rule
; and I do not

believe that these objections I would agree with
the gentleman from Pittsfield, if I believed it

are such as to address themselves to the hearts

and to the judgments of the people of this Com
monwealth. I do not believe that these incon

veniences are such that the people of the Com
monwealth are prepared to-day to give up that

great sheet anchor of our government, that no
man is bound to relinquish the right which his

own conscience, and his own judgment demand
for him, unless the majority of the people decide

that his own judgment and his own conscience

must give way to the united judgments and the

united consciences of a majority of the people.
Mr. SCIIOULER, of Boston. I wish to ask

the attention of the Committee to a few facts,

chiefly in answer to the remarks made by the

gentleman from Worcester, (Mr. Allen,) in reply
to the gentleman from Pittsfield, (Mr. Briggs.)
If I understood his argument aright, he said that

the reason why there was a smaller vote on the

second trial, when gentlemen were elected a few
months ago, than there was at the trial in Novem
ber, was, that Ihe plurality law had been passed in

the meantime, and the first trial was had under

the majority law while the second trial was un
der the plurality law. I have not had time

thoroughly to examine the document which was

printed by order of the House of Representa
tives in 18.32, but I have looked it over suffi

ciently to take one case. I have, in the short time

which has been allowed me, examined the result

of several elections which have taken place in the

Fourth District for members of congress, within

a few years past, and I shall proceed to show the

Committee, that, instead of the plurality system

causing a smaller vote, on the last trial there were

almost as many votes as at the original vote in

November, while at intermediate trials upon the

majority principle there was a much smaller num
ber of votes, and in some cases only about half

the number. I have the figures before me, and I

Avill read thorn. At the first trial in November,

1818, there were 14,110 votes cast
;

at the next

trial, which was in the January following, there

were 9,07-5 votes cast, being a falling off of about

five thousand. The next trial was at the March

meeting which is usual 1

y almost as well ut^ iuled
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as the November meeting, and at that time there

were 10,60-5 votes cast, being a falling off of be

tween three and four thousand from the November

preceding. Then came the trial in June, when

there were 8,233 votes cast ;
at the trial in the

September following, there were 9,423 votes cast.

But at the next trial, which was in November,

1849, at the annual meeting, the vote came up to

13,794, which M-as within a few hundred votes of

the original number cast the year before. Then

there was another trial on the 5th of next Janu

ary, and the number of votes cast was 10,416 ;
at

the March meeting there were 11,296 ;
in May

there were 10,468 ;
then came the August trial,

and then there were only 7,119 votes cast just

about one-half of the original vote of the district

at the first meeting in November, 1848. At the

next meeting, in November, 1850, there were

14,239 votes cast
;

still there was no choice. The

next trial took place in January, when there were

8,905 votes cast
;
then came the April meeting,

when there were 8,866, and then came the final

struggle on the 26th of May, under the plu

rality law, when the number of votes cast was

13,394, or about as many as were cast at the

original November vote. I merely state these

facts, and if gentlemen will take the trouble to

examine the printed document, and the returns

at the Secretary s office, they will find that all the

other districts show similar results. Every one

knows that the contest in that district was warmer

than in any other district in the State ;
and there

fore it is a fair sample of what the results are

under the plurality and under the majority rule.

I think the figures show that the statement made

by the gentleman from Pitt.sfield was correct.

Mr. ALLEN. I will ask the gentleman
whether he is using the same tables which the

gentleman from Pittsfield used, or whether it is

another set of tables.

Mr. SCHOULER. I have simply given the

result in district No. Four, for the purpose of

illustrating the position taken by the gentleman
from Pittsfield. The principle laid down by that

gentleman, was, that under the plurality system
we could get out as full a vote as under the major

ity system, if I understood him correctly. In

May, 1851, for instance, the vote in the Tenth

District was ten thousand
;
while in May, 1852,

under the plurality system, it was thirteen thou

sand, showing that this view is correct, where

these repeated trials are held. The reason is ob

vious. Where there is a contest that lasts through
a whole year, and where there is no probability
of a choice, the people will not go to the polls ;

but when it is known that the plurality law is in

force, and that the first trial will determine the

result, then they will go, and give their vote, be

cause their vote in that case amounts to some

thing ;
but it is not at all strange that people do

not wish to leave their employment to go and
vote when they think there is 110 probability of a

choice. So they stay away from the polls and

let the election go by default. I understand the

gentleman from Lowell, to say that the people do

not wish to have this plurality law. If they do

not wish it, then they will reject it
; but let us

give them a chance to say whether they wish it or

not. If they reject it when it is sent to them,
we shall have just what we have now

;
if they

reject it, they will leave us the majority principle

but if they should choose to adopt it, we shall

have the plurality principle with the approval of

a majority of the people of the State. I think

that is a sufficient answer to the gentleman ; but

I presume he is afraid to let the question go to the

people for fear that they will adopt the plurality

principle. In my view, there is no qxiestioii

which wr
ill come before this Convention in which

the people feel more deeply interested than they
do in this ; and if we give them an opportunity
to say whether they want the plurality law or

not, I think the response of the people of the

Commonwealth will be very largely in favor of

the law.

But I rose principally, and almost entirely, for

the purpose of showing by these figures that un
der the majority system of voting, when an elec

tion is held in mid-summer, at a time when
elections are not generally held throughout the

State, for the mere purpose of electing members
of congress, and not for the electing of State offi

cers or any general business, the vote falls off

nearly one-half ;
but when we have elections un

der the plurality system, so far as we can judge
from the experience which we have had under

that law, which has now been in force for nearly

a vcar and a half, we find that we have a full vote

whether it be taken in November or in any other

part of the year.

Mr. HALLETT. It is not my purpose to en

ter into any lengthy remarks upon this question ;

but I desire simply to state a few plain truths, as

they present themselves to my mind. As a poli

tician I would be in favor of the plurality system
as the more expedient of the two; but as a pro-

pounder of organic law, I am opposed to it.

The question in my mind, therefore, is whether I

am acting here as a politician, or as far as I may
be able, as a statesman

;
and I think that I am

bound to act upon principle, and to be guided by
that, in the formation of organic law. In look

ing at the fundamental principles of our Massa

chusetts government, I find that the twro earliest
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principles engrafted upon it were, the majority

principle in all the forms of law, and the repre

sentation of towns. This goes back to the year

1631, and runs through your political history

from thence until now. It is proposed here in

Massachusetts, for the first time in our history, to

make an organic law that shall give \ip the right

to control the government to less than a majority
of the people. Can that be sustained upon repub
lican principles ? That is the question which we
are considering to-day. My friend from Boston,

whose mind, somewhat like my own, seems to be

in doubt as to the vote which he shall give, sug

gested that this was a rule, as to the majority, and

not a principle. Now my difficulty in this case

is, that I consider it a principle and not a rule.

In short, it is the sole principle of republican gov
ernment. Is there any principle in republican

government except that a majority shall govern ?

The moment you depart from that principle and

place the government in the hands of one man
less than a majority, you have no republican gov
ernment. Xow, Sir, permit me to refer, as I am
in the habit of doing when I find any difficulty

upon this point, to the republican fathers to the

great doctors and expounders of this American

law, for that is the law which I go by.
&quot; The will of the majority is in all cases to

prevail.&quot;

That was said by Thomas Jefferson in his first

Inaugural to the people, in March, 1801. In

1853, shall we say that the will of a minority of

the people shall prevail ?

&quot; Governments are republican only in propor
tion as they embody the will of the people and

execute it.&quot;

So said Jefferson in his Cabinet Opinions, at a

later period. Can you embody the will of the

people in less than a majority :

&quot; It is essential to a republican government, that

it be derived from the great body of the
society.&quot;

So said Maclison, in the Federalist. Can you

get the great body of society in less than a ma

jority ?

&quot; A majority of the community hath an indubi

table right to reform, alter or abolish govern
ment.&quot;

So said the Virginia Declaration of Bights.

Can we get that right from less than a majority?
&quot; This is the language of democracy, that a

majority of the community have a right to alter

their government.&quot;

So said Patrick Henry in the Virginia Conven
tion.

Here is the opinion of one of our own states

men of the highest conservative school.
&quot; The great body of the people is the source of

19

all legitimate authority, nor less of all efficient

power.&quot;

So said John Adams, in his reply to the Ad
dress of Congress, in November, 1800. Do we
find any other principle engrafted into our gov
ernment than this ? The very able gentle
man from Pittsfield said, if I understood him

correctly, that the people had a right to prescribe,

numerically, how their governors should be

chosen, and how their rulers should be chosen.

Do I understand that gentleman to say that the

people anywhere have a right to prescribe that a

minority shall rule ? If that be so, I take issue

with him upon that point. That is not republican
doctrine. I say, Sir, that the people never have

the right in any capacity organic, legislative, or

social to undertake to prescribe that less than a

majority shall govern. The moment you give a

minority the right to govern, you take away the

right of the people to make and institute govern
ment, which must alone emanate from the major

ity. Hence, if the people anywhere have made
laws which exclude the majority from the parti

cipation in government affairs, whether by cpuali-

fications of voters or otherwise, it puts the voting,

power into the hands of a minority of the people ;

and the moment they adopt that course, revolu

tion is justifiable peaceable or physical, I care

not which. That is not a republican form of

government ;
and therefore the people have a

right to change it. Now, my difficulty is, in this

proposition you admit the necessity of this prin

ciple, and put it into your Constitution, that less

than a majority may govern. That is, you say
that your governor, lieutenant-governor, and the

entire legislature may be chosen by a minority of

the people of the Commonwealth, and therefore,

you put the government into the hands of a

minority. Have you any right to do that r Your
answer to that is, that it is expedient. The argu
ment you use is that of inconvenience. I will

not touch upon that point, because it has been

exhausted by the very able and admirable com
ments of the gentleman from Lowell, (Mr. Abbott).
The republican, the democrat, who cannot exercise

this great principle of the majority system, and

carry it out, because of the expense, should cer

tainly relieve himself of that inconvenience by a

more limited form of government than ours.

Why, Sir, it is simply saying that a republican

government has become so expensive and incon

venient that you cannot carry it on, and ought
to abandon it. Are we to say that, to-day ? If

we are not here, to-day, to say that, we shall

never incorporate into the Constitution the prin

ciple that the minority shall hold the reins of

government. If expediency is to govern, how
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long will other great principles of private rights,

of the trial by jury, for instance, last ? How in

convenient, in practice, is the principle of trial by

jury ! Some years ago, when the fifteen gallon

law was contested in our courts with so much

ardor, you could have raised a majority in this

Commonwealth in favor of abolishing the princi

ple of requiring unanimity in the verdict of

juries. Why ? Because in cases which were

litigated before juries, they would not agree, and

the law fell to the ground. How easy would it

have been on that occasion to have called a

Convention of the friends of temperance, and

cither have- abolished the jury system, or to

have said that the verdict of a majority of the

jury, as in some other countries, should govern
and settle property questions, and other questions

affecting the personal rights of individuals. Then
that is 110 argument. Xo man would stand here

to-day, and say abolish the unanimity of juries.

&quot;Will any any man say abolish the majority prin

ciple in the government ? Why, Sir, we submit

our matters to the jury, and send them out, if

they cannot agree, we keep them out, and if they

finally fail to agree, we submit the matter to an

other jury. Let us try the people in the same

manner. If they cannot agree in the first in

stance, try them again ;
and if they do not agree

at all, put the case upon the docket, and let it

stand. [Laughter.]
This question has been argued here, as the gen

tleman from Pittsfield said, with great candor. I

have never seen a question presented, where less

of party lines ran through the debate, than upon
this occasion, and I think it is because we are

looking, on the one side at principle, and on the

other at expediency. I am always afraid of ex

pediency. But in applying the majority principle,

we are met with the suggestion, that if we do not

adopt the plurality system, the practical result is

that the minority after all govern. Well, Sir, is

that so r If it were so, I would yield the argu
ment. But, Sir, I look at it in this point of view.

Take the operation of the plurality system in

reference to the governor. Your proposition is

that the plurality vote of the people snail elec-t

the governor. You may have five hundred can

didates, and no one man may get more than five

thousand votes, and still if he has more than any
other man, he is declared governor. What sort

of governor would he be r I believe the people

would rather be without a governor. Instead of

a state of things which may produce that effect,

you have the prevailing- system, which can be

rendered expeditious and effective, even suppos

ing this triangular state of parties still to con

tinue. The people go to the polls and cast their

votes for the chief magistrate. If their votes do
not give a majority to any one candidate, then by
the provisions of the Constitution, the question

goes before the legislature, who are to elect from
the four candidates having the highest number of

votes. How much choice do the people then
have in the choice of governor ? Can you elect

a governor in this House, unless the majority
have acted here ? I think not. I think the num
ber of representatives in this House, who arc to

choose two candidates from the four having the

highest number of votes, and send them to the

other body, must result in an expression of the

will of the majority of the people.
And if you amend this provision in order to

avoid the machinery by which the two Houses
act separately, and to bring them together so that

your senators and representatives shall act to

gether in the choice of governor, what will be the

result ? It will have this effect. The people of

the Commonwealth, failing to elect any one man,
have nominated two men for governor, and the

great body of the legislature confirms one of

them. And hence you perceive, that in either

case, one or the other of two leading candidates

will be confirmed by the legislature. This is

the action of the legislature, and it is the action

of the people. I ask if that does not more nearly

express the will of the people, than a plurality
vote would ?

Again, do not the people act, having agreed in

their form of Constitution, that, when tiicv them
selves shall fail to give a majority of votes to any
one of the candidates for governor, that they will

refer that subject to their delegates and agents in

general assembly. Why, Sir, we have the right

so to change the Constitution as to provide that

the governor shall be elected by the legislature in

the first instance. Is there anything anti-demo-

ratic in that ? Surely not. Do we do more than

that when the people say that out of three men,
the legislature shall elect one ? Surely not. Then
this action is within the majority principle of gov

ernment, but the effect of the other system is not

anywhere within that principle.

Xow, upon the point of discrimination Avhich

has been suggested by the amendments which arc

now pending. If I have to adopt either of them,
I desire to sec the amendment of the gentleman
from Plymouth modified by that of the gentle

man from Worcester. The result of the majority

principle is, that this IIou!-:c of Representatives,
constitute it as you may, must express the will

of a majority of the people. Does not this Con
vention to-day represent a majority of the people ?

Docs not the legislature which has vanished rep

resent the majority of the people ? You can never
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have a legislature which docs not represent a ma

jority.

But when you come to another class of cases

to the election of your county commissioners,

your city boards, your mayor, aldermen, and

other officers, no part of whose duty it is to

make la\vs, then, you may apply what principle

you please. But the power which is to make your
laws should never represent anything less than

the majority of the whole.

These are the principles which will govern me,
and if it be desirable to make that discrimination

in the manner of electing those who make your

laws, and those who do not, I shall be perfectly

willing.

Mr. WILSOX, of Xatick. I would suggest

that, as this question has been discussed for sev

eral days with eminent ability, OH both sides, we
had better take the question now. I had intended

to throw out a few suggestions in relation to it, but

I do not consider that it is of the slightest import
ance to any one out of this House, and to but

very few within it, as to Avhat I may think upon
the subject. I do not suppose I can shed any
new light upon it, and I suggest that we now take

the vote upon the various propositions before us,

and thereby settle the question.
Mr. DAVIS, of Worcester. I have risen to

trouble the Committee but for a very few mo
ments. I wish simply to call the attention of the

Committee to the extent of the proposition which

is now before us. I wish the Committee to under

stand the latitude and longitude of this proposition,

A more ridiculous one, I hold, lias never been at

tempted to be incorporated in any free govern
ment whatever.

It is a proposition that all the officers mentioned

in the Constitution shall be elected upon the

plurality system. It applies to every oliieer that

we may, by the change in this organic lavr, de

cide shall be elected by the people. It may go
to the extent of electing every military oflieer by
a plurality of A ote.s.

Gentlemen come up here and cite the other

States of the Union as samples for us. I deny

any such parallelism. It is not so in any Stale

of the I nion. That the majority are to govern,
is a principle which lies at the basis of every gov
ernment where the sovereignty is in the people.
As good is the basis of all morals, or as the beau

tiful is the basis of the line arts, so if justice lies

at the foundation of free governments, it is just
that the majority should rule, and not the mi

nority. It cannot be said that our government is

founded upon the eternal principles of justice if

the minority is to rule, and is to elect the officers

of the government. Do gentlemen say that in all

the States of the Union, except New England, the

plurality system elects ? I deny it. Have gen
tlemen brought the evidence of it ? In all their

popular assemblies, in all their primary meetings,
in all their conventions, as we all know who have

attended their meetings, they go for even more

than a majority. They are sticklers for a strong

expression of the people s will. And dare we,
selected from the whole people, recommend that

less than a majority shall govern ? Are we to

present a proposition to the people, which should

be in direct conflict with, and in violation of, the

authority of all the fathers who laid the founda

tions of this government ? I challenge gentlemen
to liiid in the history of all the fathers who have

written upon our government a principle like

this, that the minority is to govern. And are

we to establish that principle here without a soli

tary exception ?

I trust that this resolution will be voted down.
I am ready to go for the principle that in some

cases, some proper cases, the plurality shall elect,

but that shall be an exception to the general rule.

It should be a general rule by which the people
in all time, by which our children and our chil

dren s children, should be governed.

Sir, we lose our faith, we lose our confidence,

we lose our trust, in any government or any form

of government, the moment it comes to be made
the government of the few. We have confidence

in our republican government, because we know
that it is made by the many ;

and here consists

the beauty and strength of republican govern
ments. Here the people speak with power and

majesty. Here the people respect the government
and bow in submission to it, because it is the

government of the majority ;
but will the people

bow in submission to sec that government change ?

Will they submit to be ruled by a government
which is that of a minority ? Every man bows
in submission to the majority, but not to the mi

nority. Why, Sir, how is it in our assemblies,

when a man, through accident, comes in elected

by less than a majority ? We all know he is des

pised because he comes there in violation of a

fundamental principle, which if not respected, sub

verts the very foundations of our government,
that of the &quot;

majority should rule.&quot; Is it not so ?

I submit it to gentlemen whether the history of

our very institutions does not show that this is

one of the fundamental principles of the govern
ment ? It has been shown here that the teachings

of our fathers are to maintain this principle.

But I do not desire to go into the discussion of

these matters which have been so ably illustrated

by other gentlemen. I simply rose for the pur

pose of controverting the point that the constitu-
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tions of all the other States are in accordance with

tliis plurality principle. Is it so ? Gentlemen,

I ask you to look at it. I ask you, gentlemen,

who have been with men from the South, in con

ventions, to tell tliis Convention whether the men
from that section of country usually go for the

plurality or for the majority principle ?
&quot;Why,

Sir, they are the greatest sticklers that can be

found for the will of the majority.

13 ut a great deal has been said here about the

cost of this and the cost of that. Gentlemen are

afraid that tliis majority principle is going to cost

something. Welt, Sir, our liberties cost us

something. They cost much blood, much treas

ure, and many valuable lives
;
but they did not

cost half what they are worth. And to carry out

these liberties and transmit them to our children

and our children s children, will also cost some

thing ; but what if it does ? Talk about the

cost of our elections, I tell gentlemen they cost

nothing compared with what the elections in the

Southern and Western States, where the plurality

system prevails. I have been in some of those

States and know something about their elections,

and how different are they from those in our own.

Why, Sir, from the commencement of our exist

ence, even before the llevolution, our fathers laid

the foundation for schools, and made it a matter

of attention upon the part of the government that

every child should be educated ; that every man
in the Commonwealth should know how to read

and should be able to understand the principles

of government, and hence we arc in the habit of

nominating our men and of allowing the voters to

read and judge of them, and of the principles

which they advocate, for themselves.

Now compare this with the mode adopted in

the elections in the States to which I have referred.

There, some man sets himself up for a candidate,

and goes through every county in the State, if it

is a State election, or through every town and

neighborhood, if it is a county election
;
he visits

every family, holds meetings, and explains to the

voters individually, and in bodies, the great prin

ciples of government, and the great questions

upon which the election turns. Now calculate

the cost of holding all these meetings in the vari

ous counties and towns in these States for the

purpose of explaining the principle of govern
ment and the political questions of the day, by
the various candidates for election, and then com

pare it with the cost of our elections here in

Massachusetts. The governor of Massachusetts is

not found going into all the towns and counties

of the State to electioneer and enlighten the peo

ple of the Commonwealth and his constituents,

upon the great principles of government, as is

the case in some of the other States of the Union.
We go upon the universal principle of learning

every child in the Commonwealth to read and

write, and to understand these principles of gov
ernment for himself

; and we provide the means,
at the public expense, to every human being
within the limits of the Commonwealth. Now,
then, the question is, whether we, assembled in

this Convention, shall put forth this proposition,
that in all the elections to be held under the

Constitution which we shall hereafter recommend
to the people for their adoption, less than a ma
jority shall govern. Do it, gentlemen, if you
will

; carry out that proposition, but the people
will reject your Constitution, and all our work
will be in vain. We might as well adjourn this

day and go home, as to go on and form the organic
law of the State, and then submit it to the people
of the State, containing a provision that less than

a majority shall be allowed to manage our affairs.

Mr. ASPINWALL, of Brookline. Mr. Chair

man, I have been exceedingly interested by the

remarks made by the gentleman from Worcester,

(Mr. Davis,) who has just taken his seat. But,

Sir, I have heard a part of that speech before.

That gentleman has referred us to the fathers of

our Constitution. Now, Sir, I am not so well

versed in the history of the rise and progress of

our Constitution and laws as he is. I am not so

old a man, and am not able to go so far back with

my memory as he goes, but I have a memory
which lasts for one year, at least. His seems to

be of that quality which remembers the events of

his youth, and forgets those of more recent oc

currence. I cannot, therefore, refer the gentle

man to the fathers such as he would term fathers

of our constitutional law, but I will refer him
to a document emanating from the Senate of

Massachusetts, and signed by one of the fathers

of our Constitution at the present period of its

history. I refer to a document reported in the

Senate last year, and signed by Whiting Griswold,
Ansoii Burliiigame, Mo.ses Wood, Isaac Davis,

and others. Of course I cannot know by any
parliamentary rule, that the signature here is that

of the member from Worcester, (Mr. Davis,) but

I presume it is his.

Mr. DAVIS. I will very cheerfully relieve

the gentleman from any embarrassment upon
that ground. The document to which he alludes

was signed by me.

Mr. ASPIXWALL. The gentleman says the

document was signed by him
;
I shall, therefore,

in reply to the very eloquent speech just delivered

by the gentleman, ask leave to read from this

document one or two arguments which had great

weight in bringing me to the conclusions which I
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shall announce in reference to this plurality prin

ciple. This document is one put forth to the

people of the Commonwealth by the legislature,

giving the reasons why a Convention of the people
should be called for the purpose of revising the

Constitution of the Commonwealth, and at the

end of it is the Act of the legislature under

which AVC are convened. It goes on to say :

&quot; In the sixth place, we recommend the adoption

of the plurality system in more of oar elections.

To what extent the Constitution should be revised

upon this subject, and how far the system should
1)0 carried, will, of course, remain for the Con
vention to settle. Nor do we now express any
opinion as to which would lie the most expedient,
if the system is to be adopted, to apply it to the

first, or only to the second or some subsequent
election.&quot;

Now comes something rather material to a part
of the gentleman s speech :

11But the time and money which are now expended,
and the party animosity which is engendered, by
the numerous and unsuccessful attempts to elect the

various state, county, and town or city officers, hace
become (/rounds of repeated and loud complaints in

all portions of the. Commonwealth. This part of
the Constitution should undergo a thorough re

vision, and it should be done not rashly, but with

great care and deliberation.&quot;

Now comes a portion which is very material to

the gentleman s argument :

&quot; Y\ e are aware that the majority principle has

long been considered the conservative clement in
our Constitution, and many sound and well
balanced minds may take alarm at a proposition
of this kind, but we think that a moment s reflec
tion ivill satisfy the most fastidious that their fears
are r/roundless. The practical operation of our

Constitution, for the last ten years, has been, in

very many instances, to place in the most im
portant offices in the State men who have received,
not a majority, but only a plurality, of the popu
lar vote. Indeed, this result seems to be fast

becoming the general rule, and not the exception.
And in sonic instances these oilices have been
filled by men who have received not even a

plurality of the popular vote.
&quot; No one lias a right to complain of these results

so long as the Constitution remains as it is
;
and

we only allude to them tor the purpose of showing
that the Constitution i seff, in its practical opera
tion, has partially destroyed a principle, which, by
many, has

!on&amp;lt;j
been considered essential to the

stability and perpetuity of our government. This

subject was thoroughly discussed in all its bear

ings, in the popular branch of the legislature,

during the sessions of 1840 and 18-50, and although
the most disastrous results were then predicted,
should the plurality principle to any extent be
come a law, yet we believe that the* Act of last

session, providing for the election of members of

congress by plurality on the second trial, is not

only a just and safe, but very popular law.&quot;

I am sorry to trouble the Committee with so

long an extract, but I shall allow it to take the

place of an extended speech, which I otherwise

should have made if I had not read this argument.
It goes on to say :

&quot; YII. The present cumbersome, formal mode
of organizing the government, we submit should
be abolished. Eight or ten days are now usually
occupied in this organization, which is nothing-
less than an annual waste of six or eight thousand
dollars of the people s money. The election of

secretary of the Commonwealth, treasurer and

receiver-general, auditor of accounts, and execu
tive councillors, by the people, with an application
of the plurality principle to these officers, as well

as to the governor, lieutenant-governor, and state

senators, would do much to remedy this evil.

These changes, with a few other slight modifica

tions of the Constitution in the same direction,

especially the establishment of a board of men to

count the votes, declare the result, and notify the

persons elected, would enable the legislature to

organize the government, and be ready to proceed
with the business of the session in two, or at the

longest, in three days. This change alone would,
in the course of ten years, nearly or quite defray
the whole expense of the Convention.&quot;

That is all of the argument which I propose to

read, and I will remark that I was much aifected

by it at the time the report was made, though I

have for many years been considerably inclined to

adopt the plurality principle in elections. I find

that this principle, notwithstanding what the

gentleman from &quot;Worcester says, not only obtains

in most of the States of this Union, but it also

obtains in the government of Great Britain, and

has done for the last six hundred years, ever since

her parliament was known. I have read this

argument for the purpose of defending my course

and it is all I shall do at present against the

speech just now made by the gentleman from

Worcester, (Mr. Davis). I appeal from him in

18-33 when, he addresses this popular audience

to himself in 18o2 when he deliberately sat down,

and penned this argument, signed his name to it,

and gave it forth to the people of the whole

Commonwealth.

Mr. GRAY, of Boston. Mr. Chairman, I

regret very much to take up the time of the Com
mittee with any further remarks at this late period

of the day, and I will here take occasion to say

that I will at any period of my argument give

way for a motion that the Committee rise. I hope
the Convention will not finally dispose of this

question until it has been thoroughly discussed.

I am aware that a tolerable stock of patience is

required to endure a long debate, but I hope, in

this case, the Convention will be compelled to put

that patience to the test.
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Mr. Chairman, I had hoped, when I addressed

the Committee a day or two since, not to have

troubled them again upon this subject ; but some

things have been said which have obliged me to

take the floor again. The specific question now
before us is, I believe, the amendment of the

gentleman from Plymouth ;
but as is usually the

case upon occasions of this kind, the whole siib-

ject has been opened to debate, the amendments

are regarded as mere matters of suggestion, and

gentlemen digress from them at their pleasure.

And I think, perhaps, that is the best course to

pursue, for the Convention, must, and I know

they will, first or last, have the whole subject

thoroughly discussed and in what precise order

its particular branches are discussed, is a matter

of little consequence.

Now, Sir, I hope gentlemen will not be carried

away as I confess I was for the moment by
the eloquent appeals of the gentleman from

Lowell, (Mr. Butler,) when he talked of being
driven to sacrifice great and vital principles to

mere matters of expediency. Sir, as I understand

the gentlemen who have spoke upon the opposite

side of this question, I agree with them that the

principle of the majority has been the grand

principle sanctioned by the Constitution of this

Commonwealth. Yet that Constitution has, since

the year 1780, in some important particulars,

deviated from that principle. But when I hear

them talk of this as a fundamental and necessary

principle of republicanism, I look around to the

other States and I find that in most instances

they elect their highest officers by a plurality ;

when I see that New York, Pennsylvania, Ohio,

Virginia, and three-fourths of all the States in

the Union elect their governors by a plurality, I

am led to doubt the correctness of the assertion,

notwithstanding what my friend from Worcester,

(Mr. Davis,) said about the majority being the

general rule adopted in all republican govern
ments. I believe he is correct if he means that

the majority principle is applied to nearly all

political conventions, though some of them have

gone so far as not only to reject the plurality, but

the majority rule also, and to adopt that of two-

thirds for bringing out candidates for the popular
elections.

But the gentleman made another statement, in

which it seems to me he must have mistaken the

resolves which we arc now considering. The

resolve, as I understand it, provides that every
officer named in the Constitution shall be elected

by a plurality. &quot;Well, Sir, the gentleman says
that applies to military officers who are elected by
their companies. I do not so understand it, and
if the Convention do, I will go with any other

man for amending the phraseology so as to obvi

ate this difficulty.

Mr. HOLDER, of Lynn. The Committee
which reported this resolve did not understand it

as applying to military officers, but as it has been

suggested that the language might possibly bear

that construction, in order to remove all apprehen
sion upon the subject, I propose to move to

amend by inserting the word &quot;civil&quot; before the

word &quot;officers.&quot;

Mr. GllAY. I concur with the gentleman

entirely in his suggestion. Indeed, it was mani

fest before, that we did concur.

Mr. NOYES, of Newbury. &quot;With the consent

of the gentleman from Boston, I will move that

the Committee do now rise, report progress, and

ask leave to sit again.

The motion was agreed to. The Committee

accordingly rose, and the President having re

sumed the Chair of

THE CONVENTION,

The Chairman, (Mr. Sumner, for Marshfield,)

reported progress and asked that the Committee

have leave to sit again.

Leave was granted.

Two Daily Sessions.

Mr. HOOD, of Lynn, from a Committee, pre

sented the following Report :

The Committee to whom was referred an order

concerning the Order of Business
; also, an order

concerning the hour of meeting and of holding
two sessions per diem, have considered the sub

ject and recommend the adoption of the following
order :

Ordered, That on and after Monday next the

Convention will hold two sessions per day, com
mencing at 10 o clock, A.M. and 3 o clock, P. M.

The Report was accepted, and, on motion of Mr.

BUTLER, of Lowell, the rules and orders were

suspended, and the order was adopted.

Ncic Towns.

On motion by Mr. SCIIOULER, of Boston, it

Ordered, That the Secretary of the Common
wealth be requested to transmit to this Conven
tion the number of new towns that have been
formed since the year 1820 the names of the

same, the counties in which they are, and the

years in which they were severally created.

Adjournment.

Mr. BATES, of Plymouth, moved that when
the Convention adjourn, it be to meet at 3 o clock,

P.M.
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Mr. THOMPSON, of Charlestown, moved to

amend the motion of the member from Plymouth
by substituting

&quot; 10 o clock, A. M. on Saturday
&quot;

for &quot;3 o clock, P. M.&quot; this day.
Mr. BUTLER, of Lowell. For one I must

enter my protest against this adjourning without

doing any business. I do not think we are an

swering the just expectations of those who sent

us here. It was the desire of some gentlemen

yesterday that the Convention should not meet in

the afternoon, on the assumed ground that it was

necessary for the committees to have time afforded

them to prepare their reports. Now I would like

to see the twelfth man who was engaged upon a

committee on that day. I will grant eleven, but

where is the twelfth ?

Mr. IIALLETT, for Wilbraham. I will in

form the gentleman that the committee of which

I am a member the Committee on the Bill of

Rights was in session until about seven o clock

in the evening, and we made considerable pro

gress with the business before the commit

tee.

Mr. BUTLER. I do not doubt that in the

least, but I have not yet heard of the twelfth

man. I do not dispute that the Committee on

the Bill of Rights was in session, but where was

the number to make up the jury? I again say,

if we do not attend more constantly to our busi

ness, I think, for one, it should be understood

who those gentlemen are that are in favor of frit

tering away the time. It may be very convenient

for gentlemen residing in this city, but for us who
come from a distance it is not so convenient to be

detained here a great length of time.

If the motion to adjourn be persisted in, I shall

certainly be compelled to ask for the yeas and

nays. Is it not incumbent on us to labor as

many hours in the day as we expect others to

labor for us r Suppose our court should come

together in the morning and adjourn at two in

the afternoon. If we would not sustain our

courts in such a practice, arc we ready to sustain

ourselves : I trust not. Sir, I hope the motion

to adjourn to to-morrow, will not prevail.

Mr. GRAY, of Boston, replied to the remarks

of the gentleman from Lowell, and particularly to

the allusion made by that gentleman to what he

considered a desire on the part of members resid

ing in this city to favor adjournments for their

personal convenience. He, for one, would ven

ture to say that 110 one who knew him would

impute any such motive, or suppose for a moment
that he would make a motion of any kind having
reference to his own convenience, instead of that

of the whole Convention.

Mr. WILSON, of Natick, supported the mo

tion of the gentleman from Plymouth that the

Convention meet this afternoon.

Mr. THOMPSON, of Charlestown, said that

in submitting his amendment to the motion of the

gentleman from Plymouth, that the Convention

adjourn until to-morrow, he had done so with

reference to the action of the Committee on the

subject of expediting the business of the Conven
tion who had made a Report recommending two

daily sessions of the Convention from and after

Monday next. The Committee having made a

specific recommendation of this kind, it was to be

presumed that they had reasons for not recom

mending two daily sessions previous to Monday.
He understood that some of the Committee had
not completed their labors, and it was with a view

of accommodating them that he had submitted

his amendment, and he hoped it would prevail.

Mr. WHITNEY, of Conway, said he hoped
the amendment would not prevail, but the origi

nal motion, to meet this afternoon, would be

adopted by the Convention. Gentlemen seemed

to be governed by the supposition that no time

was given to the Committees except in the after

noon ;
he was a member of a Committee which

met this morning at nine o clock, and they had

had a full hour for transacting business, before

the time of the meeting of the Convention. This

he thought would be sufficient to accommodate

all the committees under the present state of the

business that was before them.

The debate was continued by Messrs. Hopkin-
son, of Boston, and Hood, of Lynn, and the ques
tion being taken upon the amendment of the gen
tleman from Charlestown, that when the Conven

tion adjourn it be to meet to-morrow at ten o clock,

it was, upon a division ayes, 121, noes, 168 de

cided in the negative.

The question recurred upon the motion of the

gentleman from Plymouth, that when the Con
vention adjourn, it lie to meet at three o clock,

tliis afternoon, and it was, without a division, de

cided in the affirmative.

On motion of Mr. CASE, of New Bedford, the

Convention then, at a quarter past two o clock,

adjourned.

AFTERNOON SESSION.

The Convention met at three o clock.

Mr. TOAVER, of Florida, presented the petition

of Charles Phelps and others, of Monroe
;

of

Joseph Proctor and others, of Gloucester
;

of

Jacob W. Hinklcy and others, of Fall River ; of

George W. Todd and others, of Acton
;
and of

Frederic W. Folger and others, of Nantucket,

severally, in aid of the petition of John W. Le

Barnes and others, asking that there shall be no
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religions or ecclesiastical interference allowed in

matters of government.
The petitions were referred to the Committee

on the Bill of Rights.

Closing Debate.

Mr. KXOWLTOX, of Worcester, moved that

the hour of half-past four o clock, this P. M.,

be fixed as the time when all debate shall cease

on the question now before the Convention in

Committee of the Whole, and that the vote be

then taken.

Mr. HOOPER, of Fall River. I was about to

make a motion in relation to this matter, which I

will do, if the member from Worcester will with

draw his motion. After I have stated it, I think

he will see that it will accommodate members of

the Convention better than the proposition which

he has made. I was about to move that the Com
mittee of the Whole be discharged from the fur

ther consideration of the subject, and that it be

made the special order for Tuesday next, and that

all debate cease upon it on that day at one o clock.

That will give a full opportunity for all to be

present. Many gentlemen wish to leave at or

about the hour of four o clock, this P. M., and,

consequently, cannot have the privilege of voting

on the question, if it is taken this P. M.
Mr. KXOWLTOX&quot;. I would be very happy

to accommodate the gentleman from Fall River,

but I prefer that the Convention itself shall decide

the matter.

Mr. MORTOX, of Taunton. I would inquire

if the motion of the gentleman from Fall River is

not first in order, as it proposes the longest time.

The PRESIDEXT. The motion of the gen
tleman from Fall River is that the Committee be

discharged.

Mr. HOLDER. I will then, move in amend
ment of the motion of the gentleman from Wor
cester, that all debate on the subject cease on

Tuesday next, at one o clock, P. M.
The PRESIDEXT. As that question comes

within the rule, the sense of the Convention

may be taken upon it.

Mr. BUTLER, of Lowell. Is this proposition

debatable ?

The PRESIDEXT. It is not debatable, but

the Chair has allowed suggestions to be made.

Mr. BUTLER. I would suggest, that if the

motion of the gentleman from Fall River prevails,

the debate will be understood to go on until that

time. If the gentleman from Fall River would
allow the question on the motion proposed by the

gentleman from Worcester to be taken, even if it

should prevail, we could then go on with other

business, and then if gentlemen wished to debate

the subject further, they could do so when it is

reported back to the Convention.

Mr. HOLDER. My object was to dispose of

this matter for the present, so that we might take

up other business. I think we should not take

the vote in Committee of the Whole without a

full House, wliich we are not likely to have at the

hour named by the gentleman from Worcester.

The PRESIDEXT. The Chair would suggest
that if the vote is taken to cease debate at one

o clock 011 Tuesday, the Convention can go into

Committee of the Whole on this or any other sub

ject which they please in the mean time, and oil

Tuesday this subject will come up as the special

order.

Mr. DAVIS, of Plymouth. I do not sec that

any object is to be gained by taking this subject
out of the Committee of the Whole.

The PRESIDEXT. That is not the proposi
tion.

Mr. DAYIS. I understand the proposition of

the gentleman from Fall River to be, in effect,

that the Convention shall have no more control

over the subject, and that the Committee shall

not take a vote on it until Tuesday next. It

seems to me that the Committee are prepared now
to consider this subject. I do not know of any
reason why the Convention should proceed to

discuss other subjects at this time. This is, in

some measure, a new subject. I do not under

stand that the subject of the majority system or

the plurality system as a principle, or organic

law, or rule of government, have been discussed

fully in any Conventions, which have altered their

Constitutions, in this country. Probably the

matter which has been discussed here to-day is as

important as any wliich can engage the minds of

the members of this Convention, and I therefore

hope that the motion of the gentleman from Fall

River, which is in effect to postpone the consider

ation of the subject till Tuesday next, will not

prevail.

Mr. GRAY, of Boston. I would suggest, as

the best mode of expediting the business of the

Convention, to pass no vote taking this subject
out of the Committee of the Whole, for the pres

ent. I shall be answered by the Chair, and cor

rectly answered, that this motion does not do it.

I wish to say one word in reference to this mo
tion. My own position is a somewhat delicate

one. I had partly finished a speech wliich I com
menced this morning.
The PRESIDENT. The Chair will suggest

that there is no proposition to discharge the Com
mittee, but the question is 011 the proposition that

all debate shall cease on Tuesday next, at one

o clock, P. M.
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Mr. GRAY. Very well. The postponement
of the question until Tuesday will afford all gen
tlemen who wish, to speak, an opportunity to do

so. But still, I wish gentlemen to look at the

effect of assigning a particular day for taking the

question. Either the Convention reverses the

order, or if the order is kept, the gentleman who

speaks last may make some statements, however

unintentionally, which may bias the minds of

members in the wrong direction, and which a few

words would tend to rectify ; but lo ! and be

hold ! the hour has come, and the vote must be

taken under that wrong impression. I hoped
that the subject would be discussed until it had

been thoroughly considered in Committee of the

Whole, and then, if when it is reported to the

Convention we find gentlemen speak against time,

we can apply the previous question, knowing at

the time the peculiar state of things which re

quires it.

The question was then taken on the motion

that all debate shall cease at the hour of one

o clock, P. M., on Tuesday next, and it was de

cided in the negative.
The question then recurred on the motion of

Mr. KXOWLTOX, of Worcester, that all debate

on the question cease at the hour of half-past four

o clock, this afternoon.

Mr. KEYES, for Abington. It is well under

stood that a gentleman has the floor upon this

question, and he will probably wish to occupy
the whole of the time intervening between this

and the hour named for closing the debate. There

are several other gentlemen who have manifested

a desire to speak on the question by their attempts
to get the floor. It seems to me it would be very
unwise. This vote, as I understand it, is in regard
to a proposition to change entirely the form of

government under which we live. It is a revo

lution
;

it is establishing a system of government !

totally different from that under which we now
live.

The PRESIDENT. The Chair will remind

the member for Abington that the question is not

debatable.

Mr. KEYES. I only desire to give my rea

sons for my vote. I was only going to say that

I considered it a very important question. The
Convention is very thin, and I do not think it

would be wise to make so important a change
under these circumstances. I do not know what
name will be given to the government which
would be formed on this principle. A republican

government is one in which the majority of the

people rule. It is so understood by all writers

on government, and all public men. The people
are considered as the majority, and the ratable

polls are considered the majority ;
so much so,

that there is no word in any public document de

fining it in any other manner. I sav, if we are

to make this change, and have an organization of

this kind, we want some word to tell the people
what the name shall be. There has been a revo

lution here stranger than any which has occurred

in France. It strikes me that a little debate on

the subject, in order to sec how it is going to op
erate, would not be out of place.

The PRESIDENT. The Chair has suggested
that these remarks are not in order.

Mr. KEYES. Then you may suppose what

my opinion is from what I have said, and that I

think, as the gentleman from Boston (Mr. Gray)
has the floor, and as other gentlemen have risen

to take the floor, that it is the pleasure of the Con
vention to discuss the question still farther, and

therefore that to fix upon the hour of half past

four to-day, for closing the debate, would be un

just.

The question was then taken on the motion of

Mr. KXOWLTOX, that all debate on the sub

ject shall cease at half-past four o clock this P. M.,

and it was decided in the negative : ayes, 91
;

noes, 113.

COMMITTEE OF THE WHOLE.

On motion by Mr. HOLDER, of Lynn, the

Convention then resolved itself into Committee of

the Whole, Mr. Sumner, for Marshiield, in the

Chair, and resumed the consideration of the re

port and resolves on the subject of

Elections by Plurality,

Mr. GRAY, of Boston. I am very glad that

the decision of the Convention lias relieved me
from the very unpleasant feeling under which I

should be resting, if a very short time only could

have been allowed me, and that I was taking time

from gentlemen who might have wished to get

the floor, and who have not spoken at all in ref

erence to this question. I will endeavor, not to

falsify, but to disprove the prediction of the gen
tleman who stated that I would want to occupy an

hour in the discussion of this question, by taking

less time than was anticipated. I finished my
remarks this morning by saying that if other

States had not republican governments, the con

gress of the United States had been wanting in

its duty in not guaranteeing them to them. But

it was not worth while to consider whether other

States had republican governments or not. I was

a little amused that my friend from Worcester,

(Mr. Davis,) should want to go to Virginia as the

storehouse of democracy, and I wished that I was

near enough to whisper in his car that the gov-
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ernor and all the most important officers in that

State are chosen by plurality. After all, we

agree that the majority rule has been the rule

here ;
we agree, I agree, certainly, that I Avish to

preserve the rule where it can be done without

such a public necessity I use the term necessity

rather than inconvenience, because it is a more

proper term as would compel us to a different

course. Inconvenience is a very large term.

When we speak of inconvenience, we speak of

something important. The inconvenience of the

people, either by the loss of time or money, may
be an intolerable grievance ;

it may be a question,

not between principle and convenience, but it

may be a question of principle on both sides.

The only question is, what does the well-being of

the people require. If we call out large portions

of the people often to elections, and take a large

part of their property, without giving any

thing like an equivalent for that for which their

property is sacrificed, I think we do not adopt

a principle of republican government, nor of

any good government. I was glad that the gen

tlemen from Lowell and WHbraham took the

open ground they did in saying they would

rather be unrepresented than represented by one

of opposite political sentiments on important po
litical questions. Do they represent the voice of

the people in that ? I think not. For my own

part, I have no hesitation in saying that I would

rather have my district represented in any legis

lative hall, or in congress, by a gentleman of op

posite politics, rather than not have it represented

at all. That is my opinion. Every question is

not a political question. If gentlemen will go
back in their political experience, they will find

that many important questions come up often,

some ofthem causing little debate, but all of great

importance to the people ; they will find that nine

out of ten, as a general thing, do not divide any

legislative branch on political grounds. Besides,

there is a better reason. The Constitution of the

United States and the Constitution of our State,

say, you shall have certain magistrates ; you, the

people of Massachusetts, shall elect the governor.

So you, the people, or your predecessors, have

said in the Constitution, and you have agreed to

it, impliedly if not expressly ;
and you, the dis

trict of Franklin, shall have a senator. Will you

say that if a majority of the people of Franklin wish

not to have a senator, it is their business only ?

Sir, it is the business of the whole State that the

whole State should be represented, and that the

county of Franklin should be represented. Some

practical method should be found of doing it. If

it is possible, the thing should be done, and im

possibilities are not required. I think that while

the people profess fealty to the Constitution, they
have no right to say that they will not be repre
sented at all. Every man who goes to the polls

to defeat representation I do not say the man
who adheres to his principles, and so representa

tion is defeated, but the man who goes to the

polls wishing the district should be unrepresented

is, in my opinion, false to his obligations to the

Constitution.

I am told that the Convention of 1820 did not

touch this question. And what did they touch ?

They touched many things, some of which were

sanctioned by the people. But they did not toxich

the ultimate choice of senators through the way
prescribed in the Constitution. I believe the

gentleman from Worcester, brought that forward

as a strong argument, that the Convention of 1820

did not touch this question, and therefore, we
should not. I should like to hear that argument

brought forward in the last day of the session of

this Convention, that nothing should be touched

which had not been touched by the Convention

of 1820. For one, I should be willing to abide

by the essential provisions of that Constitution
;

but whether the Convention will be willing or

not, is a point which must be decided by future

events. My friend from Plymouth, (Mr. Bates,)

has treated this as though it was a prohibition of

the voice of the majority. I do not so under

stand it. We do not say that the majority shall

not choose. Something has been said about acting

under the smart of present inconvenience. The

plurality rule may become unnecessary, when the

Commonwealth shall be divided into only two

parties, I do not care what the parties may be, or

what shall be the basis of the majority party,

whether it be as in 1836, that the Whigs go upon
anti-masonic ground, and the Democrats upon

whig ground, or what the basis may be, I care

not. AVhat would have been the harm of the

plurality rule in the days of Gov. Strong, or Gov.

Sullivan, when there were not five hundred scat

tering votes in the whole Commonwealth. Every
man would have been called out then just as

much if the plurality rule had prevailed. No
man would have withheld his vote under the

plurality rule any more than under the ma

jority rule
;

for he would know that votes in

those times could not well be spared. Therefore,

I beg gentlemen to return to this point, that it is

not to abolish the majority. Give your majority

and welcome. It so happens it ought not to be,

perhaps, but there it is that are three or four or

five parties, anti-masonic, temperance, or any

thing else ; then how do we provide for a choice?

In general terms, we provide that the legislature

shall choose. The gentleman, from Wilbraham
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has asked, Have we not provided that the legisla

ture shall choose
;

if we go to the polls and if we
do not cast a simple majority, have we not agreed
that the legislature shall choose for us ? Yes, we
have. But does not the gentleman sec that that

argument lias two edges ? &quot;\Vill not the people

choose, too, under the Constitution, if they consent

that a plurality shall make the choice
;
and will

not that lie the voice of the people, if the people
determine to ratify that mode of choice?

Again, will not every man who goes to the polls

to vote, understand that if he wishes a man to be

elected, he must vote for him ? But I come back

to this important question, if you will not let a

plurality choose your governor, whom will you
allow to choose him ? Has any gentleman pro

posed a second trial ? If gentlemen from the

country for it affects their business vastly more

than it can ours say they wish a second trial by
the people before the vote is taken upon the

plurality rule, they shall have it, so far as I am
concerned. But no man has proposed it. Why
not? I venture to say it is on no other ground
than that of convenience. It is said that in the

legislature, a plurality governor is chosen. They
choose a man of their own political faith, and it

may happen, that he will be the plurality candi

date, but I know that a gentleman has been elected,

who I think had ten or fifteen thousand less votes

than one of his competitors. Whoever was the

choice of the people at the ballot-box, the success

ful candidate in the legislature was not the man.
I grant that he was chosen constitutionally ;

I

grant that when chosen he was my governor, and

your governor, and as the gentleman fromTauii-

ton has well said, the governor of every man in

the Commonwealth ;
and I trust lie was respected

and honored as such. But I shall show presently
that there are cases in which the governor cannot

in any sense be said to represent a majority of the

people. But I will go to the senators, because

there I think my ground is stronger. I las there

ever been a single year, in which minority sena

tors, I mean those who had less votes than their

competitors, were not chosen ! Does any gentle

man suppose this will not always be the case ?

Docs any gentleman maintain that a Senate with

two-thirds on one side, fairly represents the pre
ferences of the people in their several districts?

It will not be maintained. Xow when I have

pointed out this deviation from the majority rule

in our own Constitution, which I think is an

important one, I have endeavored to show that if

the introduction of the plurality system is repug
nant to our habits of thought and feeling, it is not,

after all, anti-republican altogether. I ask on

what principle do you fill the vacancies in the

Senate ? There is 110 choice, for instance in the

district of Franklin. Who are taken as the can

didates of the legislature ? The two highest can

didates are A and B. But C comes within five

votes of B, before the people. Why is he barred

out ? By no rule but that of plurality. There it

is. It says that a plurality, as a principle, maybe
adopted. With regard to members of congress
and presidential electors, it is enough to say, that

except for the purpose of argument, it is not

exactly a matter for our action, though it is a fair

matter of argument. And why? Because the

Constitution of the United States has said that the

legislature shall have the option till congress de

termines the mode of choosing electors and rep
resentatives to congress. We cannot take it out

of our hands, whatever congress may do.

We are accustomed to consider the whole ques
tion all together, and exhaust ourselves and the

patience of the Convention which last may first

happen by going over the whole ground ;
and

then, when we have alluded to all and sundry
matters before us then to take the vote. Now, I

object to the amendment proposed by the gentle

man from Plymouth, because it takes away the

plurality choice where I want it, and where I ap

prehend this Convention want it most, if they
want it anywhere. First it takes it away with

regard to the governor, and then with regard to

the senate. I have already alluded to both these

cases ; and if the Convention admit the plurality

principle anywhere else, I hope it will be provided

for the choice of senators. As to the House of

Representatives, I am free to say, that if gentle

men wish second or third trials in their respective

towns, let them have them. But if they insist

on the majority principle, then we may still have

a quarter part of the towns unrepresented in the

legislature as lias been the case heretofore, in

consequence of the division of sentiment among
the people at the polls. If the principle of con

stant representation is an important one, and if

the general good of the Commonwealth requires

it, I think that every section of the State should

be represented whenever and wherever it has a

right to be represented. Still I grant that the

evil is less in some cases than in that of the elec

tion of governor and lieutenant-governor.

One word with regard to what was said

by my colleague. I am not sure that this

amendment, with all respect to my colleague,

would not be the most unacceptable of all to the

people. Why, Sir, you put it to the legislature,

and that is the argument for not touching it. A
great deal has been said by way of caution to us.

Do not act hastily, do not act simply under the

impulse of inconvenience at present ;
distrust these
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constant change?, leave it to the legislature, &c.

These are the cautions which are well suggested,

perhaps, but for one, I am not disposed to dis

trust the power of this Convention. I distrust

myself, and I call 110 one in the Convention in

fallible ;
but if there is a body that ought to be,

that is expected to be, and that I hope will be,

free from sudden, impulses, from a regard to tem

porary expedients, from anything but the ulti

mate good of the people in the long run, I submit

to gentlemen that it ought to be, and may be, this

very body. If the other ground had been taken

if it had been said, do not leave it to the legislature,

legislators may be governed by sudden impulses,

they may be chosen in high party times, and with

reference to most interesting questions they may
act hastily and capriciously ; a legislature of this

year may undo the proceedings of the legislature

of last year, to that I could have agreed. But

we are placed, as I trust, in a higher atmosphere,

above the influence of any clouds or vapors which

may be supposed to obscure the understanding or

bias the judgment of the legislature. I think, there

fore that the legislature should not have the pow
er to act on these questions from time to time, but

that the better course would be for us, in our

calm judgment, if we can command a calm judg

ment, to settle the matter here. There is no good
reason for intrusting the legislature with such a

power. Where is the body that will readily vote

to abridge its own power. I do not know what

future legislatures may be, but from a little ex

perience of what they have been, I am afraid I

should pay them a rather undeserved compliment
if I should suppose they would rise above all

party and temporary considerations in respect to

the choice of a governor. This has gone on, not

for ten years only ; but twenty years ago, in the

district of Essex, a distinguished gentleman was
chosen as a representative in congress, after six

teen or seventeen trials. We have had an actual,

grave inconvenience arising from it.

In concluding, I would make one single sugges

tion, -which is this : gentlemen are now taking up
the propositions as a whole. Some gentlemen,
and I think the gentleman for Wilbraham, (Mr.

Hullett,) among them, intimated that whilst they
would oppose this as a distinct proposition, they
would take up the Constitution, and consider the

propriety of taking the plurality system in certain

cases. Possibly there may be a good middle

ground there. For my part, if the case of the

governor and the Senate were provided for, I

would leave the provision for local officers, such

officers as are or may be chosen in counties and

districts. I should wish to take counsel of other

gentlemen who live where such elections would

be inconvenient, if inconvenient anywhere, and I

should be disposed to be governed by the result

of that counsel. The governor and Senate I think

important ; the representative may be less im

portant, but if gentlemen who have suffered most
from the evil of being unrepresented, choose any
particular mode of election, I should hardly think

my judgment should go against theirs. The
members of congress and electors, are now be

yond our reach. I only hope that I have shown
that there is nothing intolerable in this principle,

when the voice of the majority of the people de

cides that an election by a majority is out of the

question. I trust I have answered the qvicstion,

shall a plurality of the people themselves choose

your governor, and a plurality of the people in

the several districts choose their senators, or shall

they be chosen by the legislature. I think our

experience in this Commonwealth will furnish a

very powerful argument on that point, as strong

as any that can be urged. If the Convention

shall see fit to reject the llcport of the Committee,

it will not be understood, I trust, as precluding

the introduction of the plurality principle in cer

tain cases, in parts of the Constitution which we

may frame, relating to those cases particularly.

Or to make it more plain, if there is a gentleman

here, not prepared to vote for the plurality prin

ciple in all cases, but who thinks it will be proper
to adopt it in the case of the governor, I hope the

determination against the Ileport of the Commit
tee will not be considered as shutting the door to

its introduction.

Mr. SIMOXDS, of Bedford. Having been

appointed a member of this Committee, and

being one of the small number who disagreed to

the Keport as originally presented, I have only a

few observations to make, as arguments against

cither the Ileport or the amendments. The ques

tions which bear in my mind the strongest

against this proposition, have been hardly touched

upon. We have had a very able argument,

metaphysical and ethical, in relation to the bear

ing of this question upon the community. I wish

to offer one or two suggestions in reply to the

strong points urged in favor of this plurality

measure. I would ask the gentleman who rep

resents Erving, (Mr. Griswolcl,) where he is going

to derive any particular benefit by the adoption

of the plurality system in the election of repre

sentatives to the general court from the towns of

this Commonwealth.

There is behind this provision, a power resting

in the towns and corporations, not to send a rep

resentative, or not to send, or to adjourn ;
and all

these questions arc decided in a manner which

would defeat the plurality where a majority
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would not be willing that they should be repre

sented. How is this r &quot;We will suppose there

are three parties and that they are nearly bal

anced. If one of these parties which was obnox

ious to the other should go to the election under

the plurality rule, how easy it would be for them

to vote not to send, and let all the evils follow

which might result from such a measure. That

is one case. Then I do not understand why the

majority do not express the will of the people. I

hold it to be as much the will of the people to

decide not to send as to decide that they will send.

In either case, I regard it as the will of the peo

ple. It is proposed to get at the will of the peo

ple, but it fails to do it.

I, in common with most persons, entertained

rather favorable ideas in regard to this matter of

expediency ;
but on looking at its working, polit

ically, I have considered it to be a matter of very

little importance, one way or the other. I did

not design to speak upon this question at all, and

should not probably have risen had it not been to

call the attention of the gentleman from Boston,

(Mr. Schouler,) who has seen lit, as an argument
in favor of this measure, to present an array of

names signed to a certain document which he has

read, purporting to be reasons why this Conven

tion should be called. Among those names, hav

ing alluded to me in particular, I wish, to ask

that gentleman one question, whether he voted

against this proposition because it contained a

recommendation of the plurality principle ?

Mr. SCIIOULElt. 1 will answer the question

of the gentleman. I voted against calling the

Convention upon the ground that I believed that

the legislature had all the power, and was perfectly

willing to make all the alterations in the Constitu

tion which were necessary. I have always been

in favor of the plurality principle. The first year

that I was in the House of Representatives, in

181 1, I introduced a bill myself for that purpose,

and I introduced it six years successively and

could not get it passed.

Mr. SIMONDS. I understand the gentleman
to say that he voted against the proposition be

cause he believed the object might be accom

plished in a better way. Now, Sir, with the per

mission, of the Convention, I should like to read

a single paragraph from another part of this Re

port, or rather from the Minority Report which

is appended to it :

&quot;We consider the decision made at the polls in

November last a sufficient reason, were there no

other, why this subject ought not to be again agi
tated at the present time

; but there is a much
more decisive objection to the measure of calling
a Convention, that we regard such a measure as

inconsistent both with the letter and with the in

tent of the Constitution.&quot;

This reason for voting against this report was

signed by William. Schouler and others. Now,
Sir, the gentleman arraigns others for voting in

favor of a measure, and gives as his reason for

voting against it, that it is contrary to the letter

and the spirit of the Constitution
;
and yet he can

come here and take part in a Convention which

is thus engaged in remodelling the fundamental

law of the land. And if we arc to examine the

consistency of gentlemen, I will follow him back

one step further. I find that in 18-ii he is re

ported to be against a plurality and in favor of a

majority.
Mr. SCHOULER, (in his seat). Xevcr !

never !

Mr. SIMOXDS. The gentleman doubts it.

Mr. SCTIOULER. I do not doubt it at all I

know that I took no such position.

Mr. SIMOXDS. Perhaps the report is wrong.
However, I will read a paragraph from the Bos

ton Atfas in 1811.

Mr. SCHOULER. The gentleman quotes the

Boston Atlas somewhat triumphantly, but I will

inform him that in 1811 I was editor of the Low
ell Journal, and did not edit the Boston Atlas

until 181(5.

Mr. SIMOXDS. I do not mean to make the

gentleman accountable for what the Boston Atlas

said in 1811. I only read it to substantiate the

intimation which I made. It will be found in.

the Boston Atlas, in the report of the doings of the

House of Representatives, February 5, 1811 :

&quot;Mr. Schouler believed that a majority of the

town of Charlcstowii did not wish to be rep

resented in the legislature by the present mem
bers, because they were not chosen bv a ma

jority of the votes.&quot; That is the way it is re

ported.

Mr. SCHOULER. I suppose the gentleman
refers to the celebrated election case in Charles-

town in 1811. I happened to be upon the Com
mittee on Elections of that year, and I found

that by the law and the Constitution, it required

a majority of the people of Charlestowii to elect

their representatives. If I remember the case

aright, the majority did not elect them, and I said

that for that reason they ought not to have their

seats. I always go for the law and the Constitu

tion, if it does require a majority ;
and whether

we may be acting under the present Constitution

and the present law, or the next Constitution and

the next law, I go for the law at all events.

Mr. SIMOXDS. Precisely; that answered

my full purpose. I voted for the Convention
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law, for the precise reason which the gentleman

gave for voting as he did upon that question.

Having answered my purpose, which was to set

this matter right before the Convention, as it has

made some little sport through the comments of

gentlemen who have alluded to it, I am now
content.

Mr. PERKIXS, of Maiden. I have but a few

words to say, and my principal object in rising,

was to express my dissent to some of the remarks

made by the gentleman from Pittsfield. lie said

that the action of this Convention would bind our

children and our children s children, if I under

stood him. Xow I cannot agree to that proposi

tion. This Convention has no more power to

make a law than any society of individuals. All

that we can do is to submit propositions to the

people ;
and if they adopt them they become

laws, and not without. We have no more power
over the organic law than the legislature of the

State. It has been said, also, that we should ad

here to the majority principle, because our fathers

lived and died under it and never experienced any
inconvenience. But, Sir, in the time of the Ilev-

olutioii, when our constitution was first formed,

they did not know what circumstances would

afterwards arise they could not tell what the

wants of the people would be
;
but it is not at

all probable that they supposed the same provis

ions which answered their purposes would con

tinue to be precisely the provisions best adapted

for all coming time. So it was in 1820. They
had not then arrived to that state of affairs when

this change became necessary or expedient. They

experienced no inconvenience, and the subject

was not agitated at all in that Convention. But

we do find that there is an evil
;
we have felt it

for years, and, in my opinion, the feeling is gen
eral among the people of the Commonwealth, that

the remedy now proposed ought to be applied.

How shall we ascertain whether that is the case r

Simply by adopting the Report of the Committee.

Incorporate the plurality principle into the Con

stitution, and send it out to trie people ;
if they

like it, they will adopt it if not, they will reject

it, and as lias well been said, in case the people

reject it, we shall be precisely where we are now,
and shall still have the majority principle, which

some gentlemen regard with so much reverence

as one of the institutions of the past. These are

my views. I go for the plurality principle, and

I care not to what extent it may be carried ; but if I

cannot get the whole, and have it applied to all

the officers, I should like to have it applied to a part

of them. That would, at least, be a step in the

right direction. I trust that gentlemen will con

sent, at any rate, to have the question submitted

to the people, for they know what they want as

well as the Convention does.

Mr. GRISWOLI), for Erving. I desire, be

fore the question is taken, to say a few words by
way of explanation, in reply to the remarks of the

gentleman from Lowell who sits on my right,

(Mr. Abbott,) and two or three gentlemen who
followed him, who spoke as if my argument had
been based upon the ground that I was opposed
to the expense which was incurred upon the first

ballot for different classes of officers. I do not

know as they understood that to be my position,

but they went on and argued as if that were the

fact
; but, Sir, I did not intend in. any of the re

marks which I made, to take any such position

as that. I would not count the cost of any
necessary balloting ;

I would not undertake to

weigh the time and money thus spent, against the

high privilege which we enjoy at the ballot-box,

or put them in comparison for an instant. I was

only alluding to the expense the waste of time

and money in unnecessary balloting, in ineffec

tual trials to elect, which can be saved by the

adoption of the plurality principle upon the first

ballot. It, therefore, seemed to me that the argu
ment of the gentleman from Lowell, on that point,

coiild not be pressed with much force, because

my argument only applied to ineffectual trials and

unnecessary balloting. I contend that all this can

be saved by the adoption of the plurality law.

The only other point to which I wish to allude,

in the gentleman s argument, was that in relation

to the towns which are disfranchised, as I

claim, by the majority principle. The gentleman

argues, if I understand him, that they disfranchise

themselves, because it is in the power of a majori

ty of any town or district to elect, if they have a

mind to come together and unite upon one man
;

and so long as they do not do so, and disfranchise

themselves, it is their own voluntary act, and we
have nothing to do with it, as it is no fault of the

system. In that opinion I disagree entirely with

the gentleman. I say as I said before, that we
must take human nature as we find it. How can

you control the nature of men ? How can you
control their volitions, their preference, -, so as to

make them unite upon one candidate, or adhere

to one party : It is utterly impossible, and there

fore we must take; things as they now exi&amp;gt;t,
and

conform ourselves to them. Y\ e find what has

been the practical operation of things for a series

of years ;
ancl it stems to me that we ought to

put into our Constitution a remedy for that dis-

franchisement which grows out of the present

organization of political parties. I cannot, there

fore, see that his argument is of much weight, on

account of the disiranchisernent being voluntary
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upon the part of the voters of the towns. I did

not intend to have risen to say another word, but

I do not wish to be misunderstood in relation to

this matter, nor to have it go upon record that I

would count a mere matter of dollars and cents

against all necessary balloting for the purposes of

carrying on the government of the Commonwealth.
Mr. HUBBARD, of Boston. I do not rise to

discuss the subject now under consideration, but

for the purpose of stating an amendment which I

propose to submit to the consideration of the

Committee to those under consideration, and

now to be disposed of by a vote of the Committee.

I will state, however, in the outset, that I am
in favor of the plurality system. I have not

come around all at once, as it has been said that

a large body of this Convention has come around

upon this question. I had the honor, nineteen

years ago, of being a member of the House of

Representatives of the Commonwealth of Massa

chusetts. The question was then brought up as

to the manner of the election of members of con

gress. The Boston delegation, without one dis

senting voice, went in favor of a modification of

the law at that time. So much as to the matter

of consistency.

But, Sir, the resolve, as originally reported,

reaches to an extent which gentlemen cannot

certainly foresee. In adopting the resolve as it

stand-, we leap somewhat before we get to the

stile. We do not yet know what officers of the

Commonwealth may be chosen under tld.s Con
stitution by the action of the people, and until we
do know that, we are not prepared to act under -

standingly, and to say that they shall, in all

events be chosen, by a plurality vote. I do not

say that when the question comes up for consider

ation ji&amp;lt; to what officers shall be chosen, by the

people, I shall not go for all the reforms. I do

not say that I shall not be in favor of having all

tho-e officers elected by a plurality vote.

My own judgment is that the action of the

Committee which reported this resolve should

have been confined to those officers who are now

recogiii/ed by the Constitution. If other officers

shall be created by the new Constitution, we can

then, when that is decided, determine whether it

is expedient to bring them under the operation of

this proposed principle, or apply to them some

other principle.

As I understand the position of the question
before the Committee, there is an amendment
which proposes to exclude from the operation of

this system, the governor, lieutenant-governor,

secretary of state, attorney-general and auditor of

the Co uiuonwealth, and senators and members
ofthe IIou: :e

;
which is the proposition proposed by

the gentleman from Plymouth. Well, Sir, then

there comes a further amendment which provides
that certain officers shall be chosen by a majority
vote. My proposition would be, should these

amendment: be laid a^idc, to introduce an amend
ment as a substitute for the original resolve

introduced by the Committee. For the purpose
of information, I will read the amendment at the

present time. It is as follows : Strike out all

after the word &quot;

resolve,&quot; and insert the follow

ing : &quot;That it is expedient so to amend the

Constitution as to provide that the persons re

spectively having the highest number of votes for

governor and lieutenant-governor, shall be elected,

but in case two or more shall have an equal and
the highest number of votes for governor and

lieutenant-governor, the Senate and House of

Representatives shall meet in convention, and

choose one of the said persons so having an equal
and the highest number of votes for governor and

lieutenant-governor, and the person having the

highest number of votes in convention of the two
Houses shall be elected.&quot;

And I propose another similar one, mutatis

mutandis, in reference to the election of senators

in the several districts.

If these other amendments shall be rejected by
the Committee, and the amendments I have read

to the Committee shall pass, I suppose it would

then be in order to extend the application of this

principle to members of congress, to the secretary,

treasurer, attorney-general, and such other officers

as we know now exist.

I think, that by taking into consideration, in

the first instance, that class of officers, in refer

ence to which the greatest difficulty has heretofore

been experienced, and uniting upon tho- C, it will

be easier then to extend the principle to others

which may be created, than to take the general
and uncertain language of the Constitution as to

other officers who may be created.

[Cries of &quot;

question,&quot;
&quot;

question.&quot;]

The CIIAIILMAX, (Mr. Sumner,) then stated

the question to be upon the amendment offered

by the gentleman from Plymouth.
The question was taken thereon, and the

amendment was not agreed to.

The question then recurring upon the original

resolve,

Mr. WALKER offered the amendment hereto

fore; mentioned by the gentleman from Worcester,

(Mr. Knowlton,) as follows : strike out all after

the word &quot;

resolve,&quot; and insert,
&quot; that in the

election of governor, lieutenant-governor, senators

and representatives, a majority of all the votes

cast shall be necessary for a choice, and the elec

tion of all other officers shall be by a majority or
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plurality of votes, as the legislature shall deter

mine, unless otherwise specially provided for in

the Constitution.&quot;

Mr. BUTLEll, of Lowell. I would like to

ask the gentleman from North Brooktield, (Mr.

Walker,) what the difference is between his

amendment and the present Constitution.

Mr. DAVIS, of Plymouth. I would suggest

whether the amendment offered by the gentleman

upon my right, docs not include all such new

officers as may be provided for by the new Con

stitution, and therefore differing in that respect

from the present Constitution.

Mr. HALLETT. I wish to answer the ques

tion which my friend from North Brookiield has

not answered. The question, as I understand it,

is this what is the difference between that amend

ment and the present Constitution ? The differ

ence is this, that the majority principle is to be

applied to all those officers who are elected to

make your laws, and that to other officers, the

principle of plurality, or any other principle

which the legislature may think proper, may be

applied.

Mr. BUTLEll. My question is, what is the

difference between this proposition and the Con
stitution as it now stands r The Constitution

now provides for the election of governor, lieu

tenant-governor, and senators, by a majority.

What is the difference ?

Mr. ASPIXWALL, of Brookline. I would

ask the gentleman from Lowell if he will point

out a provision in. the Constitution which requires

the representatives to the general court to be

elected by a majority r I have often heard it said

that such was the fact, but I believe it is not, and

therefore this proposition differs from the present

Constitution, inasmuch as it includes the repre

sentatives under the majority principle, while

the present Constitution does not.

Mr. GllAY, of Boston. The gentleman from

Brookline is right. The present Constitution

under which we live, does not provide, in terms,

that the majority or plurality system shall pre

vail, as to representatives, but only that they shall

be chosen by the voters of the towns. So that it

provides for a majority vote, if it provides at all,

by implication, and not by direct terms. P&amp;gt;ut I

am inclined to think that it docs provide for a

majority vote, but only by implication.

Mr. KEYES, for Abington. It was not stated

in the Constitution whether the representatives

shall be chosen by a majority or by a plurality, be

cause it was supposed that our form of government

required a majority. It was taken for granted
that in the election of our rulers, they were to be

elected by a majority. In the book which I have

before me, the Debates of the Convention of

1820, I find these words, upon which my eye
chanced to light while this debate has been going
on :

&quot; It is the principle of every free government
that the majority should rule. When the laAvs

are made by a minority, whether it be one or a

hundred, it is tyranny.&quot; That was the universal

sentiment of that Convention.

But it seems to be inferred here, that because a

certain other party has sprung into existence,

which seems to be giving somebody so much
trouble, they must get rid of it. What are we to

do with the thirty or forty thousand voters

of Massachusetts, who consider it an infamy to

support certain candidates that may be put in

nomination by one of the parties ;
when we have

no choice of a third candidate ? Will you force

so great a body of the people of Massachusetts

into the dilemma of choosing one of those two

evils ? Is that republican ? Yes, Sir, nearly

forty thousand voters of this State have, for

a few years, regarded the candidates of the two
national parties as perfectly beyond, and one side

of their having anything to do with them. Those

candidates were all of one stripe. They have

represented principles which I consider it in

famous to support.

Now, then, the action of these parties is to force

a new order of things upon the people of Massa

chusetts, and to prevent these third parties from

exercising, with any practical effect, the right of

suffrage. Why, Sir, when the two great parties

see fit to place themselves in a position in which

a third party cannot agree, whether from good or

bad motives, I think that third party ought to

have some way by which it can express its hos

tility. Now, Sir, the effect of adopting this plu

rality system, if there be any purpose at all in

adopting it, is to force upon a large portion of the

people of Massachusetts a government in which,

they are compelled to have no voice, or to adopt
what their consciences do not approve. Now,
Sir, is that a principle worthy of being followed in

this Convention ? But this plurality principle is

called a democratic principle. Who ever heard

of such a thing before ? I do not deny that it is

democratic, for I profess to know nothing about

democracy in the modern acceptation of the term.

I do not know what principles the democratic

party may have adopted of late, and I do not

know but this may be one of them
;
I do not

deny that it is, but it seems to me a strange demo
cratic doctrine.

Now, Sir, there has been one gubernatorial
election referred to repeatedly in this Convention,

where it was said the minority candidate was

elected under the majority system. We all know
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this reference is to the election of George S.

Boutwell in 1851. But, Sir, if there was ever

a governor elected who was the choice of a ma

jority of the people, that man was George S.

Boutwell. I was a member of the Senate at that

time, and voted against him upon the first ballot

but I voted for him upon the second ballot, and not

one single constituent of mine who voted for me
has ever said I voted upon that occasion different

ly from what he had expected or wished. lie

was their choice. &quot;When, they found they could

not have the man they originally wanted they

preferred George S. Boutwell to any other man.

They elected him, and no man was ever more

thoroughly backed by a majority of the people.

A great deal has been said about these second

trials ; that questions were not settled by a ma

jority of the voters because a large portion of

them do not go to the polls. Why, they help to

settle the question just as much by staying away
as by voting. &quot;We are bound to suppose in that

case that those who stay away do it either from

indifference, or because they can see but little

difference between the several candidates, and we
are bound to suppose that half are in favor of one

candidate and half in favor of the other so that

when a candidate receives a majority of all

the votes ca-;t he is just as much elected by a ma

jority of all the voters as if he had actually

received their votes. I do not know from the

smiles which I see upon some countenances but

this is very wild doctrine, but it is what I believe

to be the truth.

Xow, it seems to me that the effect of these

resolves, is to change our government from a re

publican government. If a republican govern
ment is not that which receives the sanction of a

majority of the people, what is it : This proposi

tion is to change our form of government and to

declare that the republican form of government
in Massachusetts is not that sanctioned by the ma

jority of the people. Sir, I want to know where

such a form of government was ever heard of and

what is the name of it ? It seems to me that from

the very formation of the government, this

majority principle has been regarded as one of the

fundamental principles of the government, a prin

ciple from which we have never deviated, and

which, in the Conventions heretofore held for

the purpose of revising our Constitution, has

never been disputed. But, Sir, there has been a

degeneracy in politics not only in Massachusetts

but in nearly all the States, and propositions are

now made and looked upon with perfect indiffer

ence by men who a few years ago would have

started at the mention of such a thing. I believe

there are men in this Convention who now favor

20

this plurality system, who, had it been proposed
to them four years ago, would have considered it

as the most dangerous radicalism. It has never

been acted upon or favored in Massachusetts until

a very recent period, by the party which now
seems almost unanimously to be in favor of it.

It is true there are exceptions. I confess that

there are persons who act with me in most mat

ters, who have generally been in favor of this

proposition, but I have never been in favor of

it.

Gentlemen have alluded to the influence of this

third party in preventing men from being sent to

congress, and districts from being represented

there. Well, Sir, have we suffered from it ?

How many thousand times had it been better if

we had not been represented there ? We have sent

men to congress, who, instead of asserting and

maintaining our rights, have surrendered them.

How infinitely better, if this same third party

influence, of which gentlemen complain so much,
had operated in their cases to keep them at home ?

Sir, the people would much rather have silence in

our national legislature, so far as that representa

tion is concerned
; they would rather trust to the

generosity and liberality of their enemies, than to

send men there to maintain their rights who will

prove recreant to the trust, and who will surrender

those rights. They would rather not be repre

sented at all than to be misrepresented. It is not

such a great thing to have a blank in our repre
sentation in congress. I would much rather have

a blank than to have it filled by a man who will

not maintain his rights, and represent properly
the wishes of his constituents, whatever they

may be.

Mr. CIIOWXIXSIIIELD, of Boston. If the-

gentleman will permit me to interrupt him, I de

sire to inquire whether these recreant members of

congress, of whom he speaks, were not those

elected under the majority system ?

Mr. KEYES. Some of them were, but they
were mostly sent by a plurality. In the allusions

I made to the congress of the United States,

however, I referred not to members sent from

Massachusetts exclusively, but to those sent from

all the northern States where the plurality system

generally prevails in their election.

Mr. LAWTOX, of Fall Itiver, moved that the

Committee do now rise, report progress, and ask

leave to sit again.

The question being taken, the motion was not

agreed to.

Mr. TilAIXT ,
of Framingham. I have thus far

taken no part in this debate, nor do I desire to do so

now. I simply rise for the purpose of suggesting

which I shall do before I sit down an amend-
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ment to the amendment of the gentleman from

Plymouth.
I must confess, Sir, that I have been some

what suprised at what mine eyes have seen, and

mine ears have heard, in this body, upon this

question. I had come down here from the country,

fresh in the belief that there was but one opinion

among the people in every part of the State, in

relation to changes which should be made in

the Constitution of the Commonwealth ;
and one

of those changes, I had been led to believe, was

that contemplated by these resolves, which have

been reported by the Committee. I believe still

that this is one of the changes which the people of

the Commonwealth are nearly unanimous in de

siring. My friend from Maiden, (Mr. Perkins,)

stated a literal fact to-day, nearer the trutli than

any they have heard, when he said that the

people desire the plurality principle. I believe

that to be true. But when, in the course of this

discussion, I have heard gentlemen, whom I have

known for a long time, and who have been

struggling for years to bring about a remedy by
which a portion of the people of the Common
wealth shall not be disfranchised in our popular

elections, and when I have seen these gentlemen
in this Convention, turn right about face, whether

at the command of military or other gentlemen
I know not, I confess I am somewhat surprised.

Sir, what is it that has been conceded to be the

proposition of the most importance ? What has

been the strongest argument used before the peo

ple of Massachusetts for calling this Convention ?

It has been the necessity for this very change.
That has been urged with more force and effec

tiveness than any other argument. Then I must

look somewhere else for an explanation of this

opposition which has sprung up in this Conven
tion to this proposed change. Has there been

any reason suggested here why we should adhere

to the majority system, which drives us year after

year to the election of minority candidates for

the highest offices of the Commonwealth ? 1 have

heard none. My friend who has just taken his

seat, (Mr. KEYES,) has said that the majority

principle is the democratic principle, and that the

plurality system is not democratic. Sir, where

does he derive that information ?

Mr. KEYES. I have said that I had heard it

asserted that the plurality was the democratic

principle, but that as I knew very little about

democracy, I would not undertake to say wheth

er the assertion was correct or not.

Mr. TRAIN. Very well. I did not know
but my friend might, through his associations,

have learned, by this time, something of what de

mocracy is. [Laughter.] I think the plurality

principle is the democratic principle. &quot;We have

not had a president of the United States, for

years, who has not been ehosen by a plurality.
But I am not so well rersed in political matters

as the gentleman from Worcester, (Mr. Davis).
I do not know when the last president was chosen

by a majority of the people of this confederacy.
Mr. BUTLER, of Lowell. At the last presi

dential election.

Mr. TRAIN. When was the last one before

him?
Mr. BUTLER. In 1840.

Mr. TRAIN. Very well, then ;
we have had

two presidents in the last fifteen years who were

chosen by a majority, but when out of New
England, have the presidential electors been

chosen by the majority. Sir, the practice has

become universal, out of New England, to choose

the presidential electors by a plurality. New
York, Pennsylvania, Ohio, and Virginia, all

choose their presidential electors by plurality, and

will any gentleman tell me that those States act

upon an anti-democratic principle ? Then upon
what principle, upon Avhat ground, can you tell

me that the majority alone is the democratic prin

ciple. I should be glad if I could support that

principle, if it is the only democratic one ; but the

experience of the years during which we have lived

under the present Constitution of Massachusetts,

has demonstrated to me that we should no longer

seek to perpetuate the principle adopted by the

founders of that Constitution. Now, I need not

repeat to gentlemen that we have minority officers

in this Commonwealth. Every-body knows it
;

and every-body knows that we have minority of

ficers because the majority system is adhered to.

Is there any other reason ? Almost all the offi

ces in the Commonwealth have been run through
to show the effect of this majority principle by
different gentlemen ;

but there is one election

which has not been mentioned, to which I beg
leave to refer gentlemen for a moment ; and that

is our very spring election which we have held

since March last, for our county commissioners.

And I ask gentlemen to tell me of any officer

in the Commonwealth of larger powers save that

of the Supreme Court ? They are officers with

powers to affect the rights of every man, and yet

within a week, you hav3 had appointed commis

sioners in at least six counties, by your governor,
who I apprehend had not one of them received a

plurality of votes. That has been the effect of your

majority system in electing these county commis

sioners
;

and I apprehend you cannot find a

stronger illustration of the working of that sys

tem to place the power in the hands of the mi

nority.
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But my friend from Lowell, (Mr. Butler,) inti

mated that he might be willing to elect some offi

cers but that he was not willing to elect them all

by plurality, and, therefore, he hoped the Con

vention would vote down the resolves and leave

the matter to be settled in relation to each officer

as the case should come up. He was afraid we

might forestall ourselves by adopting these re

solves, and he preferred leaving it an open question
to adopt the majority or the plurality principle in

each case, as the Convention iaight see tit to deter

mine. Now, can that gentleman show me any
distinction in principle, or any good reason why
one officer should be elected by a majority and

another by a minority ? I understand the amend
ment of the gentleman from North Brookfield,

(Mr. &quot;Walker,) contemplates exempting a certain

class from the plurality principle, and of subjecting

others to it. Xow can that gentleman show me

any difference in principle, unless it be a political

distinction, which should exempt one office from

the plurality principle and subject another to it ?

I can see none. I do not think the officers in the

executive branch of the government should be

elected upon one principle, and the legislative

upon another, for I do not think one is of any
more consequence than the other.

My friend says that we ought not to tic the

hrnds of the people. We propose to untie them
if we can. Now they must vote by the majority

principle. We say let this proposition be sub

mitted to the people that they may have an oppor

tunity of untying their hands, if they desire it.

My friend suggests that they do not believe in the

plurality system, and that they will vote the

proposition down. Is any body harmed I ap

prehend that the people of Massachusetts know

quite as well even as their delegates, their own
wants, and it seems to me that gentlemen who
have taken the opposite side of this question are

the very last men who should distrust the people

upon this question. If they vote down the propo
sition of the Committee, we still adhere to the

good old paths, and stand by the monuments of

our fathers. We have changed nothing, and the

good old Commonwealth proceeds as heretofore.

If they choose to adopt the plurality system they
can turn around and say to the Convention that we
sent you down to give you a chance to pass upon
this question which you said when you called the

Convention, was more important than all other

questions, and which you gave to us as a reason

why we should have a Convention, but yet when

you get down there you are afraid to give us an

opportunity to pass upon the very proposition
which you said in your report, was of vital impor
tance. But I will not dwell upon matters which

have been so often suggested. I wish to ask gen
tlemen who propose to adhere to the old system
of voting for governor and your other officers I

ask gentlemen who propose to adhere to the old

way of voting for governor and all your other

officers, this question : If it is important that your
governor should be elected by a majority of votes,

will you do yourselves and the people the honor of

giving them the right, after you meet in Conven

tion, of voting for that candidate who has the high
est number of votes. You cannot get a result under

the present system of voting. You want a major

ity candidate and if you cannot get that, you de

sire to get as near to it as you can. Now I ask

gentlemen if when they meet in Convention, and

they find there is one candidate who has twenty
thousand votes, and another who has sixty thous

and, and another who has eighty thousand, they
will pledge themselves to vote for the one who has

the largest number. I apprehend that the past ex

perience shows that the course has been to take that

j

candidate who has the least number of votes.

Instead of taking the man who has the highest
number of votes, you have taken the one who has

not even a plurality. Will gentlemen test their

proposition by that ? I think it is a fair test. My
friend for Abington, looks as pleasantly as we did

while he was speaking. I was then delighted
with the earnestness and freshness with which he

spoke. There is a power and a vitality about

everything he does, which always wins my re

spect and affection.

Mr. KEYES. If the gentleman will allow me
a moment, I will say that I am very sorry that he

did not pay more attention to my remarks, if

they pleased him so much, because I showed

satisfactorily, that supposing one candidate has

eighty thousand votes, and another sixty thou

sand, and another thirty thousand, there arc

ninety thousand voters against the eighty thousand,

who would prefer some other than the candidate

who received the eighty thousand votes, and yet

the man who has eighty thousand votes is elected,

with a majority of ten thousand against him.

Mr. T1IAIN. I understand the proposition of

the gentleman for Abington. I have heard it

suggested before upon this floor, and it may be

that a senator or representative may be pledged to

his constituents to vote for a candidate who is

relied upon to advocate one line of policy, and

that his duty to his constituents, when in the

Senate chamber, would require him to vote for

the man who would carry out that policy. But

if the man who was expected to pursue one line

of policy adopts one totally different, then the

people may expect a different course on the part

of their delegate. What I desire is to relieve that
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class of people, so that whenever they get more

votes for that man than either of the other two

gentlemen, they may not be driven to the dilemma

of choosing between two Judases. That is the

proposition which I want to get at.

Mr. KEYES. Then I agree with the member

from Framiiigham.
Mr. TltAIN. Exactly. We are driving at

the same result, and I hope to aid the gentleman
in accomplishing it. I desire to let the will of

the people be arrived at without the machinery of

the legislature, which works out a result entirely

contrary to that which the larger portion of the

people wish for.
*

Xow we are told to go back for a single

moment in passing, that it is not democratic,

that it has not been adopted by the people. We
were told so by the gentleman from Worcester

this morning, that they adopt, in their primary
conventions and national conventions, a dif

ferent rule, which, in the eloquent language of

some gentlemen, sends doughfaces and reptiles to

congress. How do you then accomplish any

thing by adhering to it ? We have had an ex

perience on this subject, if we may believe the

gentleman for Abington, which has operated

most disastrously to the cause which he advocates,

and I would hardly deny it. But let me say to

the gentleman that that place which represents

the democracy of the nation, if I may be allowed

to speak of it and I will do it with all the re

spect which that place is entitled to adopts a rule

forced upon that convention, not by the friends

of my friend for Abington, by a class of people

who hold utterly and entirely different views
;

I mean the two-thirds rule which was alluded to

by the gentleman from Lowell, (Mr. Butler,) this

morning, a rule which I really hoped my friend

and those who act with him, would be the first

to try to subvert. But when we seek for democ

racy we should seek it from some place not

governed by slave-holders, but where men have a

different idea of liberty from that which is

common among gentlemen educated south of the

line referred to by the gentleman the other day.

It seems to me that my friends about me, who

oppose the change in the Constitution with re

gard to the majority principle, distrust the people,

that they are afraid to allow the people to pass

upon this question, that they propose to get their

hands tied \ipoii it for fear they will adopt a

principle which they think may be disastrous to

the cause of freedom and constitutional liberty.

Now I wish to test the views of these gentlemen
in one other way. If they are afraid to leave

this matter to the people, I propose that they
shall leave it to the legislature. Where they

cannot go to the source, let them go as near to the

fountain as they can
; if we cannot get the people

to pass upon the question, we will leave it in the

hands of the legislature, and therefore I propose
an amendment to the amendment offered by the

member from North Brookfield, to this effect, that

all civil officers whose election shall be provided
for in the Constitution may be elected by a

majority or by a plurality, as the legislature shall

hereafter determine. My idea is, that instead

of leaving a portion of the officers to be elected

by the legislature, as suggested by the member
from North Brookfield, to leave the whole to the

legislature.

The CHAIRMAN then stated the question as

proposed by the member from Framiiigham.
Mr. WILSON, of Natick. I had not intended,

Mr. President, to take any part in this debate. I

did not suppose that any reasons I could give

would influence the judgment of the Convention.

But, Sir, the gentleman from Framiiigham, (Mr.

Train,) has indulged in some remarks I do not

choose to let pass in silence. That gcir.lemaii ex

presses his surprise that gentlemen who have

advocated the calling of this Convention, stand

here now in opposition to the adoption of this

plurality rule. He is astonished that gentle

men should adhere to that good old democratic

principle that the majority should govern a

principle adhered to in this Commonwealth for

more than tAVO centuries. He accuses gentlemen
who have taken a leading part in calling this Con
vention of changing front of following a military

lead. Sir, if the gentleman from Framiiigham,

(Mr. Train,) understood better the precise position

of affairs in this Commonwealth, he would not

indulge in these reflections. If he understood

the political affairs of Massachusetts for the past

few years he would know that at least one portion

of the people who lu.ve carried this Convention

men whose zeal and advocacy have contributed in

no slight degree to bring us here have opposed

it, now oppose it, and will continue to oppose it to

the bitter end. Sir, I admit that some gentlemen
whose labors have contributed to carry the Con
vention have advocated the plurality system they
now advocate it, and I regret to see that they
mean to continue their advocacy of it. But, Sir,

I venture to say that a large majority of the men
who carried this Convention in November last

were then, and are now opposed to departing from

the majority system and adopting the plurality
rule in all our elections. Had the gentleman from.

Framing-ham expressed his amazement at the

strange change which has come over his political

associates, who, a few years ago, clung to the ma
jority system with all the tenacity of conviction,
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he would only have given expression to what all

of us must feel as we witness the scene.? around us.

The gentleman from Framingham docs not un
derstand how it is that this majority principle is

considered by some of us as a democratic idea.

Sir, I profess to be a democrat I use the word in

its true sense yes, Sir, I profess to be one of the

&quot; democratic democrats,&quot; and, according to my
poor comprehension, the right of the majority to

rule is coextensive with, the right to have gov
ernment at all. If government exists at all among
men, the American principle is that it exists by
the consent of the people the majority of the

people who alone can give that consent. The

delegate for &quot;SVilbraham, (Mr. Ilallctt,) in his

statesmanlike speech to-day a speech not to

be answered here or elsewhere lias placed this

question before us in its true light. When
ever or wherever we depart from that idea,

whether we adopt the plurality rule or any other

rule which allows less than a majority to rule, we

depart from that fundamental democratic principle,

that American idea underlying all our American

institutions. That Commonwealth that approaches
the nearest to universal suffrage, and which re

quires the consent of a majority of the people in

the election of public servants, maintains in the

most perfect manner the idea of a democratic

Commonwealth. I di-agree entirely, Sir, with

the idea thrown out by the distinguished member
from Taunton, (Gov. Morton,) and assented to by
the distinguished member from Pittsficld, (Gov.

Briggs,) and some other members, that if the

people assent to the plurality rule a rule which

gives to less than a majority of all the people the

rig! it to govern it is not a departure from the

democratic theory of our government. Suppose
the people should assent to a proposition which

should narrow down the right of surtrage to one

thousand men in the Commonwealth, would the

fact that the people had given their consent to such

a proposition make it any less a wide departure
from the democratic theory of our government r

Certainly not, Sir, certainly not. The assent of

the people to an anti-democratic theory, principle,

or system, does not make that theory, principle,

or system, any the less anti-democratic.

Nor is the reference of the gentleman from

Taunton, (Gov. Morton,) to the action of other

States, assuming to be democratic, any the less un
fortunate. If adherence to the majority principle
be more in accordance to the democratic idea of

our American system,
&quot;

then,&quot; says the gentle

man, &quot;is Massachusetts more democratic than

Virginia.&quot; Well, Sir, is she not so ? Are not

the descendants of the Puritans more truly dem
ocratic than the sons of the Cavaliers r Is not this

old Commonwealth which recognizes the equality
before the law of the humblest man that breathes

the air or walks the earth, of every race and clime,

more democratic than a Commonwealth which

makes merchandise of more than one-fourth of

her sons ? Is not this old Commonwealth, which

gives free suffrage to all men, more democratic

than a Commonwealth which denies to more than

one-fourth of her sons all the rights of man, and

which, until quite recently, required a freehold

qualification for suffrage, and gave to the land

holder the right to vote in several counties at the

same election r Sir, there are States that claim

to be democratic in the party sense of that word,

where the people have not yet learned their first

lessons in that genuine democracy which recogni/es
in the humblest man that treads their soil, a man
and a brother, whom God made and for whom
Christ died. Nowhere on this continent are per
sonal rights more clearly recognized, better denned

and more carefully guarded, than in this Com
monwealth. I go further. I maintain, Sir, that

Massachusetts is, to-day, incomparably more
democratic than Virginia, and has been so from

the foundation of her government in the cabin of

the Mayflower. I maintain, to-day, Sir, and I

believe it, and have ever believed it, and I am

proud to believe it, that Massachusetts is the most

democratic State in this Union that personal

rights, those rights which lie at the foundation of

society, are more clearly comprehended, more

fully recognized and better guarded than any
where else in America. I do not wish to travel

out of New England to learn democracy. When
I do so, I shall not turn to that land

&quot; Wliorc the cant of democracy dwells on the lips

Of the forgers of fetters and wielders of whips.&quot;

I do not, Mr. President, concur in the idea

thrown, out in this debate by some of my political

friends, especially by my friend for Abington,

(Mr. Keycs,) that the adoption of the plurality

system will destroy the men with whom I act,

and with whom he acts. I have no apprehension,

no fear whatever. Here in Massachusetts, I

should like to see a power on earth that could

fling us so high that we could not come down on

our feet. As a politician, I should agree with

the member for Wilbraham, (Mr. Ilallett,) that

it would be for my interest, and the interest

of the men with whom I act, to have a plurality

rule in this Commonwealth. Before three years

passes away, I venture to say that those gentle

men who think now that this system is to blot us

out, will find they have not won by it. I ad

monish those gentlemen who anticipate so much

pleasure in swallowing up the &quot;factions,&quot; to look
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well to their own heads when the swallowing

process begins.

I oppose the plurality system, because I believe

it tends to degrade the politics of the country, and

to demoralize the politicians of the country. I

think this has been the experience of the country.

It has increased the power of the caucus, the

convention, party organizations, great combina

tions, great interests, and the influence of political

leaders, and it has diminished the power of the

people who follow their higher and better senti

ments. Here, as elsewhere, the world over, the

sentiments of humanity, of freedom, of progress,

have ever sprung from the bosom of the people
not from party organizations of interest and am
bition. Those great reforms in England since the

peace of 1815 Parliamentary Reform, Catholic

Emancipation, West India Emancipation, the Corn

Laws, and all those measures which have marked
the history of England for forty years, have been

achieved by the people, not by the public men, for

her public men and political parties only yielded
when they could no longer resist the pressure
of the moral sentiments of the people. It is so

on the continent. Reforms spring from the bosom
of the masses, and are baffled and checked by
combined organization. Just so in our country.

Everything that is progressive, that carries us on

ward in the career of democratic progress, springs
from the higher and nobler sentiments of the peo

ple who follow their own ideas, rather than the

demands of combinations of interest and ambi

tion. I put it to gentlemen of the Convention to

say if it be not a &quot; fixed fact,&quot; that very many of

our best men, men who are guided by ideas and

sentiments, men who follow their moral convic

tions rather than the banner of political strife,

men who want good government and good public
officers do not attend political caucuses and

conventions. Now, Sir, if you adopt the plural

ity system, what will be its practical effect upon
these men upon whose moral instincts, liberal

tendencies, and unselfish action, the best hopes of

the country rest ? Under our majority system,
the political leaders and active politicians who go
into caucuses and conventions, know there is a

moral power at home that if they outrage that

moral power by putting up an unworthy candi

date, or by endorsing an unsound principle, or

adopting a selfish policy, that when the day of

election comes, the mechanic and the farmer, the

men who do not generally meddle with political

affairs, will come up to the ballot-box, and will

checkmate their policy, defeat their candidate, and

arrest them in their career. The majority system

gives the men of principles, ideas and sentiments,

the power to resist the schemes of party leaders,

and to make them feel, whenever they enter the

caucxis and the convention, that they must not

outrage the higher sentiments of the best men of

their parties. Now, Sir, adopt the plurality rule

in all your elections, and you make the caucus

and the convention omnipotent ; you give full

sway to the political chiefs who are controlled by
interest and ambition. The whole tendency of

the system is to debauch the public sentiment

of the country, and to enthrone the omnipo
tent power of the caucus and the convention.

Politicians go into the caucus or the convention,

prompted by ambition and interest, adopt their

own schemes of policy, and when the day of

election comes, and the men who are governed by
their higher and better sentiments assemble

around the ballot-box, they are told that they
must take the &quot;choice of evils,&quot; that they must
vote for a candidate they know to be unworthy

whose &quot; nomination was not fit to be made,&quot;

or his and their political opponent will be elected.

They know the contest must be then and there

decided. They feel the pressure. They pause,

hesitate, yield, vote for a candidate they know
to be unworthy, and go home degraded in their

own eyes, and more ready to yield again to

the demands of the caucus and the convention.

The whole machinery of caucuses and conventions

in this country, is one of the worst features of our

democratic institutions. The majority system

gives the people the power to checkmate their in

fluence
;
the plurality system lets them have free ...

course and be glorified. Sir, I have had during
the past fifteen years, some little knowledge of

caucuses and conventions, and the more I have

seen of the managers of caucuses and conven

tions, the less I think of them. The more I see of

caucuses and conventions, of the strifes of political

life, the more I turn to the unbiassed will of the

people with hope and confidence. I am a party
man ; but the more I see of mere politicians, the

more ready I am to concur with the man who said,

that the more he saw of others, the better he

thought of himself. [Laughter.]
We have lived here in this State, from the

foundation of the government, under the majority

system. It has its evils, and those evils have been

pointed out. There have been recent occurrences

which have changed whole battalions of men
with regard to their opinions on this question.

My friend from Framing-ham, talks about his

disappointment at seeing gentlemen oppose this

plurality system. Sir, does he not know that he

stands on this floor with gentlemen who have all

their lives opposed the plurality rule ? The gen
tleman from Pittsfield, (Governor Briggs,) im

plored us not to let the little petty interests of
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party govern us in our decision. What, but the

little petty interests of party, has wrought this

sudden and miraculous conversion, which has

changed that gentleman and his political associates

from opponents to advocates of this new system ?

Have not recent occurrences effected this change ?

Are not these occurrences of a political nature ?

I commend the advice of the gentleman from

Pittsfield, to the consideration of his political

friends. I hope the majority principle, to which

Massachusetts has adhered from the foundation of

her government up to this hour, is not to be

abandoned now, to meet the demands of the
&quot;

little, petty interests of
party&quot;

under the pres

sure of a present temporary inconvenience.

My friend from Haverhill, (Mr. Hall,) told us

yesterday, that the Committee, of which he is a

member, had hesitated about reporting in favor of

electing officers by the people, until this question

is settled. Pray, Sir, why should that Committee

be governed in their action by the decision of this

question ? I assure the gentleman from Haver-

hill, and the gentlemen with whom he is asso

ciated on the Committee, that I am in favor of the

election of every civil officer by the people where
it is practicable, I would destroy all the patronage
of the executive of the state and nation, if I could

do so. I never wish to see any man walking up
the steps of this capitol to ask for office at the

hands of the executive. The whole system of

executive patronage is degrading and corrupting,
and it should be restricted and limited. Look at

the changes that have taken place in the politics

of the country during the last sixteen years, in

consequence of disappointments growing out of

the patronage of the government. Administra

tions have been wrecked by it. A great party has

just come into power, and a wild rush is made for

place and patronage. I should not be surprised
to see that administration weakened and over

thrown by the action of disappointed applicants
for executive patronage. Governmental patron

age in the state and nation has a tendency to cor

rupt and weaken any party which has ideas and

principles it wishes to carry out. It is the duty
of this Convention to giro to the people the elec

tion of officers where it is practicable to do so, and
I hope the gentleman from Haverhill and his

associates will so report.

Gentlemen have spoken of the repeated trials

for members of congress. We have a provision
now Avhich no one proposes to change that on
the second trial a plurality shall elect. If gentle
men who advocate the plurality rule, will consent

to have the governor, lieutenant-governor, the

secretary of state, treasurer, auditor, and at

torney-general, if we shall decide, as I hope we

shall, to elect them and the Senate and House

by the majority system, I am willing to agree that

all vacancies occasioned by failures to elect sena

tors or representatives at the annual election, shall

be filled at a second trial by a plurality of votes,

and that county and municipal officers shall be

elected by the plurality rule. This will do away
with the trouble and inconvenience complained
of, and at the same time give the people an oppor

tunity to express at the polls their own convic

tions of duty.
Mr. President, I would, if I had the power,

restore the majority principle in all the States of

the Union. Protected by that democratic prin

ciple, every man may well say, in the words of

Edmund Burke, to the electors of Bristol, that
&quot; His unbiased opinion, his mature judgment, his

enlightened conscience, he ought not to sacrifice

to any man, or to any set of men
living.&quot; Then,

when &quot; his unbiased opinion, his mature judg
ment, his enlightened conscience&quot; cannot sanction

the policy of his political associates, he will not

heed that delusive cry of &quot; the choice of evils
&quot;

now so potential, for he knows that the majority

system will allow him to rebuke the folly of his

political friends, without elevating to power his

political opponents. I fully believe that the

restoration of the majority principle would lessen

the power of the caucus and the convention,

chasten ambition and interest, and give freer

scope to the moral sentiments of the people. Yes,

Sir, its restoration would give the people in their

primary assemblies, far greater power and control

over public affairs, and over public men, and that

power and control would be for the advancement
of popular rights, democratic ideas and sentiments.

Mr. SUIIOULEIl, of Boston. I am very much

surprised at the tone of remarks made by the gen
tleman from Natick, (Mr. Wilson,) and I am
sorry that the debate which has been carried on
for two or three days without reference to party,

should, at this late stage of it, have party inter

ests brought in for consideration. The gentleman
has talked about democracy, democracy and de

mocracy, and nothing but democracy.
Mr. WILSOX. I wish the gentleman to un

derstand that in the use of the word democracy, I

have not used it in any party sense whatever, but

in the American sense, without reference to any
creeds or existing parties.

Mr. SCIIOULER. The gentleman said he

was a democratic democrat, and that a democratic

democrat was so very democratic that the more
he mingled with the people the less he thought
of them, and the more he thought of himself. If

that is democratic democracy, it is not that which

I wish to uphold. The more I have mingled
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with the people the more I like them, and the

less I think of myself ; although I do not wish to

call myself a democrat or any party man. I

probably stand here with as little political prefer

ence as any man in this body. The gentleman

says he has mingled in caucuses ;
so have I, but

I repeat that I stand here as free from party feel

ing as any man ;
and I am sorry that any party

question has been brought in here. I hope that

before we adjourn we will discard it, and that

when we take the vote, if we take it to-night, we

shall not consider anything of a party nature, but

shall vote on the resolution without any reference

whatever to party.

I should not have risen but for the amendment

proposed by my friend from Framingham ;
and I

must say that I am surprised that such an amend

ment has been proposed. The very thing we
want to do is to take that kind of caucusing out

of the legislature. What he wishes is, that the

people shall decide at any time, whether officers

shall be elected by a majority or a plurality. I

wish to give the legislature no such power. If

there is anything in this country that we shoxild

put into the Constitution, it is the wr

ay and man
ner in which our electors and governors shall be

elected. We passed an act a year or two ago in

order to bring this thing to a practical test, for the

election of electors by a plurality ;
and that was

satisfactory to the people, in my judgment, and is

satisfactory to them now. And yet the gentle

man who talks so much against caucuses and

those who act with him, after the different caxi-

cuses had made their nominations, or after it was

probable there would be three candidates in the

field, and it was probable that the people in the

State would not be able to give a majority for

either of them, what did they do ? Why, at the

last session, they brought a bill into the Senate

to repeal the plurality law, although the legisla

ture was elected without any reference to that

particular question. The repeal of that law was

advocated in the House of Representatives also.

It was finally withdrawn, or died on the table.

If this amendment is adopted, the same thing
can be done every four years ;

whenever it shall

be found that it will be for the benefit of any

party to repeal the plurality principle they will

do it and throw into the legislature the great

question of deciding who shall vote for a presi

dent for the next four years.

Sir, I do not wish to give the legislature of this

State, or of any other State, any power like it. I

wish to have the question decided by the people,
as they decide who they will have for presidential

electors
; and, Sir, the people were satisfied with

it, and did not desire that it should be brought be

fore the legislature of the State. They did not

want a question referred to the legislature which

they were not elected to decide, because it might

open the door for corruption. It may have hap

pened, and it may happen again, that the electoral

vote of Massachusetts, may decide who shall be

president and vice-president of the United States

for four years. The gentleman has referred to the

vast patronage of that power, and yet he advocates

an amendment which, if we were to adopt it,

would place the whole of that patronage in the

hands of a few members of the legislature of

Massachusetts, because then the question would

be decided by two or three men who should be

president of the United States
;
and the &quot;

spoils,&quot;

the fifty millions of dollars, would afford means

to buy up, if necessary, the electoral vote of

Massachusetts, for one or the other candidate for

the presidency. Now I wish to keep all such

considerations out of view. It seems to me that

if members of the Convention will only reflect a

moment upon the subject, they will see how
much wrong might be committed under that state

of things Let us give the proposition to the peo

ple, whether they wish to elect their officers by the

plurality system or not, and if they decide in favor

of it, I presume no one will desire to oppose the

will of the people ;
but if they decide against it,

then we have the Constitution remaining in its

present form and no harm is done.

The gentleman from Natick, (Mr. Wilson,) has

said a great deal about democracy, about the peo

ple of the United States being republicans, and

about our living under a republican government ;

and he also says that there can be no republican

government without the majority principle that

the principle that the majority shall rule is an

essential feature of a republican government.

But, Sir, he knows, and every man of common
sense in this body knows, that in something like

twenty-five States of this Union, elections are held

under the plurality law. The gentleman repre

senting Wilbraharn, also told us that there was no

republican government where the majority did

not rule. Sir, I wish to ask that gentleman and

the gentleman from Xatick, whether we live un

der a republican government ? Is not the United

States a republic, when it is expressly declared in

the Constitution of the United States, that there

shall be no other kind of government except

republican government ? Does he mean to say,

that the United States arc not republican ? Does

he mean to say that the State of Virginia is not

republican, and the State of New York, and Ohio,

and Kentucky, and in fact, all the States except

South Carolina and some of the New England

States, who still retain the majority principle are



18th day.] ELECTIONS BY PLURALITY. 315

Friday,] SCHOULEB. [May 27th.

none of these republican ? Sir, it is an absurdity.

&quot;We do live under a republican government, and
we live under a republican government which has

this plurality principle applied to nearly all the

offices. We must look at facts instead of theories ;

wemuct look at principles and the actual workings
of principles, instead of going back to abstract

declarations of what democracy is, or of what re

publicanism is, I regret exceedingly, Sir, that

anything of a party nature should have been

alluded to in this debate. I know, and others

know, that the party to which I belong, and to

which I presume I always shall belong, is in a

minority in this body ; but, Sir, nothing of a

party character will deter me from voting in this

Convention for any measure which I may deem
to be a reform, and which I think is desired by
the people. I voted for the amendment before us

the other day, to cut up the State into forty senato

rial districts ;
and I had hoped that the gentleman

who was held up as the representative of &quot;Young

America,&quot; and the new ideas of the age, would

have some better notions of progress than to be

found still walking in the footsteps of the fathers

of the republic I thought he would try to adapt
our Constitution to the wants of the present time.

I know of no reason why we should not have this

change as well as any other change which it is

proposed to make.

One thing more, Sir, and then I have done. I

cannot understand the logic of the gentleman
from Xatick, and others, who are continually

talking about the minority ruling under the plu

rality system. I cannot understand it, and I have

a better opinion of their good sense than to sup

pose they believe it themselves. They must know,
if they know anything about the history of the

country or the politics of the country and the

gentleman said that he had been a student of those

subjects for fifteen years that the majority prin

ciple provides that men may be elected by minori

ties. In those States where the majority princi

ple prevails, men arc elected in nine cases out of

ten yes, Sir, I venture to say, in ninety-nine
cases out of a hundred by a minority. But on

the other hand, when did you ever hear of a

governor being elected in Kentucky, or Ohio, or

Pennsylvania, or Virginia, or anv one of those

States where they elect under the plurality prin

ciple, who did not receive a majority of the votes.

They almost invariably receive a majority of the

votes
;
and in the election of members of congress

the case is the same. The reason of this is, that

men combine. The natural effect of the plurality

system is to combine public sentiment and not to

scatter it. If every man were to vote upon his

own hook, there could be no government at all,

the people would be so divided that there could

be nobody elected
;
hence it is desirable that some

means should be devised of combining public sen

timent and uniting it upon particular individuals,

and this is just what the plurality system does.

It thus gives tone and character to the legislation

of the country. The gentleman says that we live

under a democratic government under a repub
lican government, because we have this theory of

majorities. But the gentleman knows just as

well as any one in the world knows, that we
have not had a majority governor in this State

for the last eight years. He knows that when the

legislature met here two years ago, no man could

tell who was going to be governor ;
and he knows

that there was a meeting held up in one room,

where the doors were locked, and men were sta

tioned to keep interlopers outside, and that there

was another meeting in another room down below,

and that certain individuals came together to talk

the matter over and to have the whole thing ar

ranged. During all this time we were delayed

here, and 110 man knew who would be governor

until the whole matter had been settled in these

secret rooms. There was a proposition made in

the House of Representatives, before the govern

ment was organized, to go into the election of

United States senators, before we went into the

election of governor ; that was debated here for

nearly two days, but gentlemen said, and the gen

tleman from Xatick said and not only that, but

he wrote it and not only that, but he published

jt, and if any body wants to go into an examina

tion of the files of newspapers, and to bring party

politics into a discussion of this kind, it may there

be found that he said no governor should be

elected until certain other things should be done.

Now I wish to keep all such things as this out of

the hands of the legislature. I think that this is

a good deal worse than it is for a man to be

coming up the steps of the State House to ask the

governor for an office. I want to have these

questions left to the people to decide
;
I think

they will decide them better than we shall, and

we shall not have those combinations here which

people outside condemn and consider wrong. I

only speak of this because the subject lias been

brought up here, and not in any offensive sense
;

I allude to these tilings simply as historical facts,

in order to illustrate the principle that if we wish

to have a government free from all this mere

machinery and trickery, we should leave this

question outside of the walls of the capitol, to be

decided by the people in their primary capacity ;

and as experience has shown it to be impossible,

to concentrate the voters upon two candidates so

long as this majority principle prevails, I wish
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to have the plurality system, substituted for it.

We have seen the workings of both systems. We
have seen that in the first meeting for the election

of members of congress there has been a division

of sentiment, and no choice could be effected
;
but

when the second trial came on, under the plurali

ty law, there was a giving way in parties on each

side men came together to settle their differences,

and I believe all were satisfied. Now what is

there so outrageous in the idea of attempting, by
the plurality system, to put down the third party ?

I speak of the third party without any particular

reference, for it is very hard to tell which is the

third party ; and 1 ask if it is not just as bad to

have the representatives of the people combine

as it is to have the people themselves combine ?

I think it is a little worse. Now with regard to

what is said about third parties, let me remark

that every one knows that there are three parties,

so that no election can be made by the majority

principle. These three parties are represented in

the House of Representatives in just about the

same proportion ;
and unless there is some sort of

a combination, the result will be that there can

be 110 governor at all. There must be a combina

tion in order to have a governor ; and as that is

so, I say let the combination go to the sovereigns
and not to the servants let it be among the peo

ple themselves. Now there has been, as is ad

mitted, some corruption and log rolling in the

House of Representatives of Massachusetts
;
but

it is said that the reason why there has not been

so much there as in some bodies which arc smaller,

is on account of the size of it. If that is the case,

let us give the broadest scope ;
and if there can

be very little corruption in the House because it

is so large, there can be none at all among the

people when they are assembled in their primary

capacity in the different towns. I wish to place
this matter on a common sense platform, for in

making a Constitution I want to have a common
sense Constitution one that is suited to the

wants of the present age without any &quot;rust&quot;

on it, or anything which can impede the people
from giving a free expression of their sentiments,

thus bringing the power closer to the people,
which can be done without any violation of prin

ciple. It is for this reason that I advocate the

plurality principle ;
I believe it will free us from

corruption, and from a great many inconveni

ences, and that it will give the power to the peo

ple in \vhose hands the power should rest. It

will bring the public servants into closer relations

with the people, and increase their responsibility
for the interests which are intrusted to their

keeping.
On motion of Mr. MORTON, of Quincy, the

Committee rose, reported progress and asked leave

to sit again.

Leave was granted.

On motion of Mr. SHELDON, of Easton, the

Convention then, at 20 minutes to seven o clock,

adjourned.

SATURDAY, May 28, 1853.

The Convention met pursuant to adjournment,
at 10 o clock, A. M.

Prayer by the Chaplain.
The Journal of yesterday was read and ap

proved.

Preliminary Motion.

Mr. DAVIS, of Worcester, moved that the

Convention resolve itself into a Committee of the

Whole, for the purpose of taking into considera

tion the resolutions relative to the amendment of

the Constitution, so far as regards the subject of

the governor of the Commonwealth.

Mr. DAVIS said that he made this motion

at the request of a number of gentleman who
were friends of the plurality law7

, and also at the

request of a number of gentlemen opposed to it.

It was a question of great interest, and they were

desirous of being here when the vote should be

taken upon it. Several of these gentlemen had
returned home on account of sickness, and

inasmuch as these resolves relating to the

governor embraced questions upon which the

Convention would not be much divided, they had

desired him to make the motion he did, in order

that they might be here when the question upon
the plurality system was to be taken.

Mr. SUMNER, for Otis, said he hoped this

motion would not prevail. Although he was

aware that there was not at present a full attend

ance of gentlemen of the Convention, yet there

was a plurality, and let us, he observed, try the

experiment once, of settling a question by the

plurality rule. He was opposed to the adoption
of the motion, because when questions had been

presented here and discussed, as had been the case

in relation to the resolves proposing an amend
ment to the Constitution, regarding the establish

ment of the plurality principle, gentlemen should

be in attendance when the time for final action

arrived, and be prepared to vote. If this subject
should be postponed on account of the absence of

gentlemen, it would form a precedent to be fol

lowed hereafter in regard to other subjects of

equal importance. It was a practice which

ought not to prevail. And he was also reminded

of the fact that the printed Report of the Committee

had not been circulated among the members of
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the Convention, so that they had no opportunity

of examining the question which the gentleman
from Worcester proposed to consider.

Mr. DAVIS, of Worcester, observed that the

Report had been printed and in the hands of the

members for more than ten days.

Mr. WILSON, of Xatick, &quot;said that many
members had on file the document in question,

and he saw three or four now who had iilcs in

their possession. He was not at all particular

whether the Convention should consider this sub

ject to-day, or postpone it and take up another

matter, but he thought it would be preferable, in

taking a vote upon a question of so great im

portance, that there should be a full house.

Mr. HALL, of Havcrhill, said he was opposed

to the motion of the member from Worcester.

lie observed that it would have been very con

venient for him, had he known that the plurality

question was to be laid over for one or two days,

to be absent, but he thought it would be a bad

precedent that when two or three gentlemen de

sired to be absent, a question of the magnitude
and importance of this should be laid by for their

accommodation. He hoped the motion would not

prevail.

Mr. BUTLER, of Lowell, remarked that it

was not usual in legislative bodies to take a

question upon a subject of any great magnitude
on Saturday or on Monday, for the rca-soii that

gentlemen from the western part of the State have

no other time for returning home, if they go at

all. And it had been usually considered an act

of courtesy towards the absent members, not to

take a vote upon a vital and important question

upon this day ;
he had never known this custom

to be departed from but once in the legislature,

and then he had sat here until twelve o clock one

Saturday night. He thought the subject pro

posed by the gentleman from Worcester was a lit

one to discuss on a Saturday forenoon, whereas

the plurality question was one of great importance,

and would, if adopted, exert a great moral influ

ence in the community, one way or the other,

and therefore ought not to be voted upon except

by a full house. He hoped the motion would be

agreed to.

Mr. STETSON, of Braintree, observed that as

he understood the gentleman from Lowell, no

question was to be taken except during four days
in the week, excluding Saturday and Monday.
If that was proposed as a rule of the Convention

he would vote for it ;
but he would not vote for

this motion to pass over the plurality question

simply as a matter of convenience, as he did not

deem it more important than many other ques
tions.

Mr. BUTLER stated, in explanation, that he

intended to be understood as saying that ques
tions of vast importance were not usually decided

on these two days, and not that no question shall

be taken on those days.

Mr. STETSON said, that in making or altering

organic laws, he did not consider one question

above another, and he thought it was just as

proper to take the vote upon the plurality ques

tion to-day as it would be upon any other

amendment of the Constitution which had been

brought before them. If the members intended

to close the session before September, he hoped

they would not consent to depart from the regular

routine of business, and the order of the Conven

tion.

Mr. EAMES, of Washington, said that when

the gentleman from Lowell, (Mr. Butler,) stated

that no important question ought to be taken be

cause members from the country desired to go

home, he was in error.

As far as he knew, the delegates from the

country were ready to do business every day in

the week
;
and when the proper time came, he

should make a motion to meet at nine o clock in

stead of ten, as they now did.

Mr. DURGIN, of Wilmington, expressed the

hope that the motion of the gentleman from.

Worcester would prevail. He could not see why
gentlemen were so tenacious of this specific point,

and were not willing that the subject should be

laid over until there was a full house. He would

not say that it would advance business
;
but out

of courtesy to the gentlemen absent, he wished

that the siibjcct of the governor might be taken

up and discussed in the place of the plurality

question, and the latter deferred until all the

members were preseiit.

Mr. HUBBARD, of Boston, said that he un

derstood the reason assigned for the absence of

some of the members, was ill health ; but we
were all liable to illness, and if questions were

to be put off until that time when all shall be ex

empt from such liabilities, the business of the

Convention could not go on. If this subject was

in the last stage of action, there might be reason

for postponement and delay ;
but this was not

the case. He thought that the discussion had

better be continued, and even if the Committee

were to rise and report, the qxiestion would then

have passed through only one stage of its consider

ation, and would be assigned a place among the

Orders of the Day, upon the calendar of subjects

before the Convention, when it could be consid

ered more fully if necessary.

Mr. HOOPER, of Fall River, stated that

when he made the motion yesterday, that the fur-
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ther consideration of the subject be postponed
until next week, he was aware there were several

members of the Convention who desired to return

to their homes, and who could not conveniently

stay in the city. He believed it could be laid

over without detriment to the business of the

body ;
and as it was generally admitted that it is

the most important question to be acted upon
during the session, why not let it be so disposed

of until they could have a full expression in the

Committee. There was other business which

could occupy their time more advantageously.
Mr. KINSMAN, of Newburyport, said that he

merely rose to call upon the Chair to enforce the

rule by which no debate can be held on ques
tions relating to priority of business.

The question was then taken upon the motion

of Mr. Davis, of Worcester, that the Conven

tion resolve itself into a Committee of the Whole
for the consideration of the resolutions relating to

the subject of the governor, and it was, upon a

division, agreed to : ayes, 162
; noes, 133.

COMMITTEE OF THE WHOLE.

The Convention accordingly resolved itself into

a Committee of the Whole, and proceeded to con

sider the Report of the Committee on the subject

of the governor. Mr. Hooper, of Fall River, in

the Chair.

The Governor.

The resolves reported by the Committee were

read, as follows :

Resolved, That it is expedient to alter and
amend the Constitution, so as to provide that no

person except a citizen of the United States shall

be eligible to the office of Governor, nor shall any
person be eligible to that office who shall not have
attained to the age of thirty years.

Resolved, That it is expedient to alter and
amend the Constitution by abolishing the proper
ty qualification of Governor.

Resolved, That it is expedient to alter and
amend the Constitution, so as to provide for the

election of Governor, on the Tuesday next after

the first Monday in the month of November, an

nually.
Resolved, That it is expedient to alter and

amend the Constitution, so as to provide that in

case of the failure of an election of Governor by
the people, he shall be elected by the Senate and
House of Representatives, by joint ballot.

Mr. DAVIS, of Worcester, said : It may be

expected, perhaps, by the Committee, that the

Committee who made this Report should give some

explanation of the resolves which they have pre

sented in reference to the subject of governor.
I will say that this is a Report by the Commit

tee but in part. The Report, so far as it goes,

was agreed upon almost unanimously by the Com
mittee.

The first proposition, as to an alteration of the

Constitution, is, that it shall be so altered as to

require that the governor shall be a citizen of the

United States.

By the terms of the present Constitution, the

governor is not directly required to be a citizen of

the United States. He was required to hold real

estate to the amount of $5,000, or one thousand

pounds. As long as that provision remained, it

had the effect to prevent any person being gov
ernor of this Commonwealth who was not a citizen

of the United States. But the law was altered a

year or two since, so that foreigners can hold real

estate. The consequence of that change is, that

a foreigner is eligible to the office of governor.
The Committee therefore recommend that the

governor shall be a citi/cn of the United States.

They also recommend that he shall have attain

ed the age of thirty years. There is no provision
in the Constitution that the governor may not be

elected at any age. The age of thirty was fixed

upon because it Avas thought that a man should

arrive at that age before he should be considered

capable of discharging the numerous and import
ant duties which necessarily must devolve upon
the governor of Massachusetts. The age required
for a member of congress is twenty-five, for a

senator thirty, and for the president of the United

States, thirty-live. In most of the States of the

Union, the age of thirty is required to make an

individual eligible to the office of governor.
There is one State which requires the age of thir

ty-five, one twenty-five, and another twenty-

eight ; but most of the constitutions of the States

fix the age at thirty.

The next resolve proposes to abolish the property

qualification. The property qualification now

required is 1,000. The Committee were of

opinion that a man who is qualified in all other

respects for governor of this Commonwealth,

ought not to be required to have property in ad

dition. They were further of opinion that prop

erty of itself is no qualification for office, and

they were unanimous in favor of striking it out

of the Constitution.

The next resolve provides that the governor
shall l)e elected on the Tuesday next after the first

Monday in November, annually. This alters the

time of our election a very lew days, so as to

make it correspond with the time of the national

elections. Once in four years we are called to

gether on that day to elect electors of president
of the United States. The result is, that 011 such

years we have two elections taking place within

a few davs of each other. The Committee there-
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fore recommend, in order to prevent the necessity

of calling the people together twice every four

years, tli at the time of election be altered for a

few days, and that the election for governor shall

take place on the same day that electors of pres

ident of the United States are chosen. That day
7

Is fixed by the statute law of the United States,

and it is uniform all over the United States, and

will not probably be altered. This provision, if

adopted, will result in a great saving of time and

expense to the Commonwealth.

The next resolve provides that the Constitution

shall be so far altered that the governor, in case

of a failure of election by the people, shall be

elected by the joint ballot of the Senate and House

of Representatives. By that amendment the

machinery of electing a certain number of candi

dates, and sending them up to the Senate, is done

away, and the House and Senate will come

together and elect by joint ballot. If the plurali

ty system prevails the result will be that the

House and Senate will elect from those having
an equal number of votes. If the majority prin

ciple is to prevail, then they will elect from the

two or three highest candidates.

These are in part the simple amendments
recommended by the Committee to that part

of the Constitution which relates to the gover
nor.

Mr. WILSOX, of Xatick. I should like to

ask the chairman of the Committee whether it is

the intention of the Committee to report resolu

tions upon any other provisions of the Constitu

tion in relation to the office of governor r I have

a couple of resolves which I wish to propose for

the consideration of the Convention, if the Com
mittee does not intend to report them. I will

ivad them so that the Convention may know
what they are, and that the gentleman may be

able to answer ray inquiries.

The first is Rusolced, That it is proper and

expedient to alter and amend article first, section

fir -4, chapter second of the Constitution by strik

ing out the words &quot; and whose title shall be His

Excellency.&quot;

The second is Itesoh-efl, That it is proper and

expedient to alter and amend article seventh of

section first, chapter two of the Constitution, by
substituting therefor the following :

&quot; The gov
ernor shall be commander-iii-chief of the militia

of the Commonwealth, and of the army and

navy.&quot;

I wish the chairman of the Committee would
inform me whether it is their intention to report

anything in accordance with these resolutions.

Mr. DAVIS, of Worcester. I would state to

the gentleman that both of those subjects have

been considered by the Committee, but that they
have come to no definite conclusion thereon.

The Report we have submitted is but a report in

part.

Mr. HATHAWAY, of Freetown. I perceive,

Sir, that we have already encountered a difficulty

which I apprehended before this matter was taken

up. Before we went into Committee I foresaw

the difficulty, but hoping and believing that the

subject would not be taken up, I did not choose

to trouble the Convention with any remarks upon
it. If the Committee will look at the Report

they will see at once that it is only a partial one.

The difficulty is that we do not know what the

Committee may report hereafter, they having
said expressly that it is only a partial report.

They may change the very propositions they have

already reported ; they may report matters which

1 and other members may desire to have intro

duced here, or they may not. When their report

comes here as a whole, it may be such that every
member may be satisfied with it.

I would put the question to the respectable and

honorable chairman, whether the Committee

intend to say that any citizen of the United

States without regard to his place of residence

whether in this State or in other States is to be

eligible to the office of governor r Whether a

gentleman from Virginia, or Ohio, or California,

though he may never have seen the State of Mas

sachusetts, shall be eligible to the office of the

governor of this Commonwealth ? I do not know
but that they may report hereafter that a residence

of seven years, immediately preceding the election,

within the State, shall be required as one of the

qualifications to that office.

Mr. DAVIS. We mean that the Constitution

shall remain, as far as regards the office of gover

nor, just precisely as it now stands, with the ex

ception of the amendments proposed by these

resolves.

Mr. HATHAWAY. Then the Committee

should have negatived the first article by saying
that no further amendments were necessary,

whereas it is now left, by the Report, further

open to amendments by the Committee.

If the Committee intend to make 110 further

alterations in reference to the office of governor, I

have an amendment to propose, as far as relates

to the subject of the first resolve. It is this :

&quot;That 110 person except a citizen of the United

States, and who shall have been an inhabitant of

this Commonwealth for seven years next preced

ing the election, shall be eligible to the office

of governor.&quot;
But I do not know what the

Committee propose to do, and not having the

whole subject before me, I do not know how to
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act in regard to the matter. The whole Report
should be laid before the Convention before it is

taken up for discussion. When the Committee

shall say they are done with the whole subject,

then we can act understandiiigly upon the entire

proposition they present. I do not propose to

submit my amendment at this time, because, for

aught I know, the Committee may change then-

mind in reference to this very matter of the quali

fication for the office of chief magistrate. It

would not be a very wonderful matter for the

Committee to come to one conclusion this morn

ing, and to-morrow morning change it, and

report a different conclusion.

For these reasons and for the purpose of testing
this question, I move that the Committee rise,

report progress, and ask leave to sit again.

Mr. MILLER. I rise merely for the purpose
of making an explanation to the gentleman from

Freetown, (Mr. Hathaway). I was upon the

Committee which made this Report, and I do not

know but Are proceeded upon a wrong principle.

I suppose that the whole Constitution is to remain

as it is, in relation to governor, where we have not

altered it.

Mr. HATHAWAY. Upon suggestion, Mr.

Chairman, I will change the motion I made, and
move that the Committee rise, report progress,

and direct that this matter be referred to the

Committee for further consideration.

Mr. BRADBURY, of Newton. I think the

gentleman from Freetown, when he sees the effect

of his motion, will withdraw it. The Committee

undoubtedly have their reasons for making their

Report as they have. They probably thought that

this Convention would like to discuss distinct

propositions, but the motion shuts out all debate.

Mr. HATHAWAY. At the suggestion of

several gentlemen around me, I will withdraw
the motion that the Committee rise.

The CHAIRMAN. Then the whole subject is

again open to discussion.

Mr. MILLER, of Wareham. I did not sup

pose this Committee were necessarily bound
to report upon the whole of that portion which
was referred to them in one entire report.

As I remarked before, I supposed we were

to state to the Convention, by our report, such

alterations or changes as we thought ought to

be made, but that there was no necessity of

stating that entire opinion in one single report,

upon every subject referred to us. We proceeded

upon this principle ;
when there was nothing in

the present Constitution which we thought ad

visable to alter in reference to a particular sub

ject, we said nothing about it. In this manner
we have prosecuted our investigations, and have

completed them in every branch of the subject

upon which we have reported with one exception.
For instance, in the second article it is provided
that the governor shall be chosen annually. We
have said nothing about that. It provides that

the governor shall be a resident of the Common
wealth for seven years preceding his election.

We have said nothing about that, and we suppose
those provisions are understood to remain a part
of the Constitution. We recommend the altera

tions which arc recommended in this Report, and
no others relative to this subject, and for my own

part, I am unable to discover why the Report of

the Committee is not complete so far as the sub

jects to which it refers are concerned. I was
averse to going into Committee of the Whole this

morning upon this Report, because the last re

solve embraces subjects which are not definitively

settled. That resolve embraces the subject of

plurality. If the Convention should declare in

favor of the plurality system, that last resolve

must necessarily be materially altered. But that

is the only substantial reason I can discover why
we should not proceed with this Report now.

Every part of this Report all the provisions of

the Constitution which relate to the choice of

Governor, have been considered, and the amend
ments proposed are contained in this Report, and

can be now considered and decided as well as any
time, with the single exception of the last resolve.

If new subjects should be referred to the Commit

tee, or if they should see fit to report upon dis

tinct subjects, in future, they may report further,

and they will report. But with the exception,

as I have said, of the last resolve, the Report is

complete upon the subject to which it refers.

This is all I propose to say at this time.

Mr. HATHAWAY. I have listened with some

degree of care to the explanations of the gentle

man from Wareham, (Mr. Miller,) but I beg to

ask him whether he has answered the objections

which I made : I will again state those objec

tions, and I ask his attention. I objected that

tliis Committee had not reported in full. They
expressly say so in their Report. They only ask

leave to report in part. Now how is this Con
vention to know that they will not change these

very resolves which we have before us when they
come to make their report in full. The Consti

tution now provides that the governor shall have

resided in the State seven years. The gentleman

says the Committee have said nothing about that,

and that it is therefore to remain. But suppose

they should in future change their decision upon
tliis subject, and say that instead of a residence of

seven years, a residence of seven days or one day
should be the only qualification for governor of
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the Commonwealth, have not they the right to

make such a report ? I say, therefore, the gen
tleman from Wareliam has not answered my ob

jections. He may think that nothing further

will be reported upon this subject, and I presume

they will report nothing further ; but it is entirely

within their scope and power to do so. I say,

therefore, that it is important for us to know
what to depend on before we proceed to the dis

cussion of subjects contained in this Report.
Mr. BRADBURY, of Newton. As a member

of the Committee who reported these resolves, I

desire to say a single word. I had supposed that

this Committee, as every other committee to which

the different subjects in the Constitution were re

ferred, had the right to report in full or in part,

as they might see fit, and the necessity of report

ing in part in this case must be manifest to every

one, after a moment s reflection. If we had re

ported in full, we should have had to decide

whether the governor shall be elected by a major

ity or by a plurality, and we should have been

obliged to decide in what manner the judiciary

shall be created. All this is in the hands of an

other committee, and we must wait for them to

report and for the Convention to act upon their

report before we can act definitely upon those

subjects. From the very nature of the ca^e,

therefore, these committees must report in part.

We must wait for the action of the Convention

and of the other committees, to guide us in finally

settling all the matters referred to us. It is per

fectly manifest, that in order for our committee or

any other Committee, to come to any clear and in

telligible understanding upon the subjects com
mitted to us, we must take one thing at a time

;

if AVC undertake to do otherwise, we shall find our

selves in inextricable confusion. It is enough
for this Convention to consider whether the gov
ernor shall be chosen for two or three years.

That question is enough for them to settle at one

vote. It seems to me that the Convention has

enough and more than enough to occupy its time

for the present, and that the committees should

not be required to determine questions which, at

this period of our proceedings, are so complex
and so intimately connected with the subjects

committed to other committees, that their decis

ions may at any moment be reversed by the de

cisions of those other committees, when they shall

come in with distinct propositions for the action

of the Convention.

The subject of the council is also intimately con

nected with that of governor, and that may be

decided by another committee, which must ne

cessarily restrain the action of this. I think the

Convention will understand by this time that

ours is not the only committee which must neces

sarily report in part.

Mr. SUMNER, for Otis. I do not perceive
that there is any difficulty whatsoever in proceeding
in the discussion of the Report as presented by the

Committee. I think it is not only a very proper

mode, but in a great many instances a very judi
cious mode of presenting subjects to this Conven

tion, which this Committee have adopted in refer

ence to this subject. And I would suggest, as the

best mode for the Committee to pursue in the

consideration of these resolves, that they take

them up and discuss them, seriatim discuss each

one of them in the order in which it is presented,
or in any order they may see fit to prescribe, and

to dispose of them in the same order. With the

purpose, therefore, of getting something directly

before the Committee for consideration, I will

move that the Committee proceed to the consider

ation of the first resolve reported by this Com
mittee. I think we can settle everything in that

resolve without danger of any disturbance which

may arise from its connection with any other

subjects or any other resolves which may here

after be reported by any other committee or by
this Committee.

Mr. BRIGGS, of Pittsfield. Mr. Chairman, I

would inquire if there is any need of the motion

made by the gentleman who has just taken his

scat ? If the Chair Avill allow me, I think that

resolve comes up for the consideration of the Com
mittee as a matter of course.

I entirely concur in the opinion of the gentle

man from Otis, (Mr. Sumiier,) in all he has said

in relation to the Committee who reported these

resolves. But they have been reported to the

Convention, and by the Convention referred to

this Committee of the Whole. I therefore think,

that, according to parliamentary usage, unless

some motion intervenes to prevent, they come up
as a matter of course, and a motion to take them

up is unnecessary. I ask the Chair whether I am
correct ?

The CHAIRMAN. The Chair thinks no mo
tion is necessary.

Mr. BRIGGS. This resolve relates to the

qualification for governor. In the first place, it

is provided in the present Constitution that the

governor shall have resided in the Commonwealth
for seven years prior to his election. This, it is

proposed to leave as it is, and I can see no ob

jection. Next, this resolve proposes that he shall

be a citizen of the United States. It seems to me
that is an extremely proper amendment. Then

it is provided that the governor shall have attained

the age of thirty years. It seems to me that is

also an amendment which should commend itself
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to the judgment and understanding of every one.

So far, then, as the amendments are proposed to

this clause of the Constitution I see no possible

objection to them. Now when some committee

shall be appointed, a? doubtless such a committee

will be appointed, to take into consideration the

arrangement of the amendments adopted, they
will arrange these amendments, and place each

one in its proper position, and then present the

Constitution as a whole for the action of the Con

vention. Then when that committee come to

these amendments they will engraft them upon
the present article so as to make it perfect in its

arrangement and phraseology. I see no difficulty

in adopting all these amendments, and I entirely

concur in the Report of the Committee.

Mr. SARGEXT. Do I understand that only
the first resolve is under consideration ?

The CHAIRMAN. That is the question under

consideration.

Mr. SARGENT. It strikes me that the two

resolves are intimately connected, and unless we
are to act absolutely upon each specific provision,

separately and distinctly, I think it would be well

to act upon the two first resolves together. I had

embodied them with the section of the present

Constitution to which they relate. Should they
both be adopted the section would then read :

&quot; The governor shall be chosen annually, and no

person shall be eligible to this office, unless at the

time of his election he shall be a citizen of the

United States, shall have been an inhabitant of

this Commonwealth for seven years next preced

ing the time of his election, and shall have at

tained to the age of thirty years.&quot;

I think that is precisely as this provision will

read if these resolves are adopted. I think these

two may be considered as one, although I think

certainly they should be taken separately and

distinctly from the others, reported by the Com
mittee.

Mr. BRADFORD, of Essex. I move to amend
the Report of the Committee by striking out all

after the word, &quot;Resolved,&quot; and inserting the

following :

&quot;

Every legal voter in the Commonwealth shall

be eligible to the office of Governor.&quot;

Mr. WILSON, of Natick. Mr. Chairman, I

do not know that I am prepared to vote for the

amendment of the me.nbcr from Essex, (Mr.

Bradford,) and at the same time I should hesitate

in voting for this resolve as reported by the Com
mittee.

In the first place, I am not clear that a limita

tion of thirty years of age should be placed upon
the candidate for governor. I have 110 special

objection to that however. But, I have an objec

tion to another provision in the resolve, which,
unless it be properly and satisfactorily explained
to the Committee by some one, I can hardly sup
port. I refer to that which prescribes that the

governor shall be a citizen of the United States.

I maintain that a citizen of Massachusetts should
be eligible to any office in the gift of the people of

Massachusetts. Besides, there is considerable

doubt among different authorities, as to what con
stitutes a man a citizen of the United States. I

do not believe any member of this Convention
can tell us precisely what constitutes citizenship.

That question has never to my knowledge been

definitively settled. Now, I undertake to say, that

if a citizen of Massachusetts, or one of a certain

class of the citizens of Massachusetts should be

elected governor of the Commonwealth, and

should wish to visit Europe while holding the

office of governor, he could not obtain a passport
of the national government to protect him while

abroad. Now, Sir, is a citizen of Massachusetts

necessarily a citizen of the United States ? And,
is he to be protected and considered everywhere
as a citizen of the United States by the national

government? Or, if we should happen to elect

some one of our citizens governor of Massachu

setts, and he should desire to go abroad, must he

be compelled to go abroad without carrying a

passport from the national government for his

protection ? Or, if he wishes to travel in some of

the States of this Union, can he travel as governor
of Massachusetts without incurring the risk of

being locked up in the State of South Carolina ?

No, Sir, I see no necessity of putting these words

&quot;citizen of the United States&quot; into the Consti

tution. I am content that a citizen of Massachu

setts shall be the governor of Massachusetts if

the people choose to make him such. I do not

say that I shall vote against the resolve as it now

stands, though I shall hesitate very much to do it,

unless some one learned in the law can show to

this Committee that every citizen ofMassachusetts

is a citizen of the United States. But, if that

thing is not settled to my satisfaction, I shall vote

against the resolution, as I will vote against

every proposition in this Convention, which shall

in any way compromise the rights of any citizen

of the Commonwealth.

Mr. BRADFORD, of Essex. The object of

the amendment is expressed in as plain language
as I could express it, and it is, that all distinction

Avhatevcr, of any sort between the citizen and an

office holder in the Commonwealth, should be

abolished. Our fathers, who framed the present

Constitution, which has been in existence over

seventy years, were men strongly imbued with

the feeling and spirit of liberty, and with the idea
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of making this Common-wealth a good and repub
lican government. They, were men born one

hundred years before our day ; and they were

raised under a government very different from our

own, and from that which they intended to

establish here. They had, in their idea in forming
a government here, reference constantly to the

government of the mother country, for which,

they had yet great respect and reverence. There

was a great fear prevalent at that time it may
have been a very prudent and proper fear that

the people were incapable of self-government.

The government they were about to establish was

one of experiment altogether, and they feared they

might establish a government that could not stand.

The experience of this last generation, has shown

that those fears with another population than our

; own, might have been very resonably indulged.

We have seen in attempts to establish republics

in other countries, that the people in all parts of

the world are not fitted for self-government. That

was the prevailing idea here when this Constitu

tion was established. And, beside, that there was

a great restraint upon the gentlemen who formed

the Constitution, by the strong opinions of another

party in the Commonwealth, who, were still more

favorably inclined to the government existing at

that time in England. The idea which they made
to prevail in the Constitution was, that as small a

number of persons as possible should participate

in the government, and in order to carry out their

principles and prevent any danger to the Com
monwealth, to restrict the government to as few

hands as it was in England. They looked to the

wisdom of eminent men to sustain this Common
wealth. Various restrictions were made to carry

out this idea. There was a restriction upon the

legal voters in the shape of a money qualification,

and there was a qualification for each office holder,

from the governor and senators, down to the

members of the House of Representatives. There

were restrictions of age and residence required,

and various other restrictions of that kind, all

tending to one thing, all parts of one system, to

confine the government of this State to as few

hands as possible. Is there a man in this house,

who believes if the original Convention of 1780,

were now sitting in this place, instead of the gen
tlemen who are now sitting here, that there would
be one vote in favor of adopting such a system at

the present day. If the question were now

originally to come up of forming anew constitution,

who would propose or vote for, or in any manner

sanction, this system. It seems to me, if there is

any one just and proper reform which this Con
vention is called upon to undertake, it is to

abolish all distinction whatever between the office

21

holder and the voter. I do not care how much

jealousy is exhibited towards the rulers or the ex

isting government. You may make as many
restrictions in this respect as you please, and I

will vote for them, but I will vote for no restric

tions whatever upon the people, or for anything
that carries an intimation that the people of the

Commonwealth are not capable ofself-government
to the fullest extent. I suppose that a majority
of the gentlemen of this Convention will agree in

the propriety of the amendment, and will think

with myself, that there ought not to be any limit

whatever to the election of any officer whatever,

except that of the distinction of voters. I believe

myself, that the distinction of voters is a perfect

safeguard in the election of officers without any
restriction whatever, and I wish that every man
of twenty-one years of age, who is a voter in the

Commonwealth may be made eligible to any office

without any restrictions or limitations whatever,
but the distinction of being a voter.

The question was then taken upon the adoption
of the amendment, and it was not agreed to.

Mr. DAVIS, of Plymouth. I move to strike

out the word&amp;gt;,
&quot;

except a citizen of the United

States,&quot; and add at the end of the resolve, the

words, &quot; and no person of foreign birth shall be

eligible to the office of governor, unless he is a

naturalized citizen.&quot;

I suppose the Committee intended that such,

should be the effect of the resolve. I have not

time to put the amendment in writing, but it

will be seen by the Committee what my object is.

There may be some misapprehension as to what

was intended by the words, &quot;

except a citizen of

the &quot;United States.&quot; Members of the Committee

differ, as I understand, upon this question, as to

whether a person can be a citizen of Massachu

setts, and not a citizen of the United States. It

seems to me, reference to foreigners, or persons
who have been foreigners, in the way I have men

tioned, would obviate the difficulty and be as ex

plicit as the state of the case requires.

Mr. WILSON, ofNatick. I do not understand

what my friend from Plymouth, (Mr. Davis,) is

to gain by his amendment. I hope he will ex

plain it to the Committee, so that they may see

the necessity for its adoption. I understand the

resolution before the Committee settles this matter,

and if so, I sec no necessity for bringing in this

provision. I wish the gentleman would give us

his reasons for adopting such an amendment.

Mr. DAYIS, of Plymouth. I supposed I made

myself sufficiently understood. My object was to

remove the doubt or misapprehension which

seemed to exist in the minds of many members of

the Committee, and the very doubt which was
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suggested by the gentleman from Natick, (Mr.

Wilson). As the resolution reported by the

Committee now reads, it seems to me, that it is

subject to this doubt. If a colored person, for

instance, is deemed or has been, by the laws of

this State, a citizen of this State, inasmuch as

he has been deemed a citizen of this State, it be

comes a matter of doubt in the minds of many,
whether he can be deemed by the United States,

under any circumstances, as a citizen of the

United States. If, therefore, the Committee in

tended, as I do not believe they did, that no color

ed person should be eligible to office in the gov

ernment, because he is not a citizen of the United

States, and it is a mere matter of construction, as

you will perceive, Mr. Chairman. I say that

that misapprehension may be cured by the amend

ment which I have stated. I suppose it was the

intention of the Committee, when they added the

provision that 110 person should be eligible to

office but a man who is a citizen of the United

States, to refer especially to those persons who
have been foreigners, but who afterwards reside in

this country and become naturalized. I suppose

in adding those words they merely intended that

the foreigner should become naturalized before

he should be eligible to offices in the government.

If I understood the gentleman from Natick, (Mr.

Wilson,) correctly, it was his own suggestion, and

my amendment was intended merely to cure the

difficulty which suggests itself to my mind. If

gentlemen will refer to the Ileport of the Com

mittee, and if they will suppose for a moment that

a colored person is not a citizen of the United

States, they will see the difficulty in which this

matter appears under the phraseology adopted by
the Committee. I think that all danger of mis

apprehension may be cured by the adoption of the

amendment which I have offered.

Mr. ASPINWALL, of Brookline. I should

like to ask the gentleman what he means by the

words &quot;

foreign birth.&quot; Does he mean persons

born in a foreign land r I am sure he does not

wish to cut off my hopes of being elected governor

myself, and I hope that he will modify his amend

ment in such a manner as to place me among the

persons eligible. [Laughter.] It unfortunately

happens that I was not born in the United States,

but yet \vas born a citizen of the United States,

and I suppose that there is a very large class of

persons at all times in the United States, who are

not born within the limits of the United States,

but yet born citizens of the United States. I refer

to persons born abroad, the children of persons

holding office under the United States govern

ment. I happen to be among that class, and was

born in England, my father being a resident there

holding office under the United States govern
ment, and by the rules of the common and civil law
as recognized in this country, I became a citizen

of the United States, without any process of nat

uralization. I would, therefore, suggest to the

gentleman that he should make some alteration in

the amendment which would enable me to hold

the office of governor if such should ever be my
fortune. [Laughter.]

Mr. DAVIS, of Plymouth. I would not ob

ject to special legislation in favor of the gentleman
who has just taken his seat. I suppose it will be

sufficient to strike out the words &quot; no person of

foreign birth,&quot; and insert the word &quot;

alien.&quot;

Mr. DAVIS, of Fall Iliver. I would ask

whether a person can be a citizen until he is

naturalized, and if the Act of naturalization is not

an United States Act, so that a naturalized citizen

or foreigner, being a citizen by naturalization is

in reality a citizen of the United States, by the

Act of the United States ?

Mr. WILSON, of Natick. The suggestions
which I made, have 110 reference whatever to

persons of foreign birth, whether they are citi

zens of the United States or not. According to

my understanding of the Constitution, a man
who is not a naturalized citizen of the State or the

Union could be elected governor of this Common
wealth to-day. The Constitution says that the

governor shall be an &quot;inhabitant&quot; of the Common
wealth for seven years preceding his election, and

that he shall pay taxes for a certain amount of

property. These are the qualifications, and no

citizenship for the State, or the United States is

required. No qualification of age is required. I

care nothing about the place where a man was

born. I do not wish to bring this question into

this discussion, and I do not like to have such

words as &quot;foreign birth&quot; incorporated in the

Constitution, as proposed by my friend. The

suggestions which I made had reference to our

own citizens. I should have preferred it better

if the Committee had used the term &quot; citizen of

Massachusetts,&quot; rather than that of citizen of the

United States, because I think there has been

doubt about the question whether a citizen of

Massachusetts was deemed and taken by the

national government to be necessarily a citizen of

the United States. Our courts so understand it

in this State, and if this is our understanding and

intention I would not make any great objection

to it. But I do object to inserting anything in this

Constitution which will make any distinction,

under any circumstances, whatever, between any
men or any race of men, and I would myself

recognize men of every race, clime and country,

upon the ground of perfect equality.
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Mr. IIUBBARD, of Boston. I am at a loss to

see the ground of objection taken by the gentle

man from Xatick, (Mr. Wilson,) to the proposi

tion a.s made by the Committee. It is declared

by the Constitution of the United States, that

the citizens of each State shall be entitled to the

privileges and immunities of citizens in the several

States. I sujpo.se a citizen of Massachusetts, ac

cording to this provision of the Constitution, if he

removes to any other State, is by the Constitution

entitled to all the privileges and immunities of

citizens in that State. 13 ut it is for the local

tribunals of the State to which he may migrate,

to settle the question what his rights are. It is

for the national government in this case to deter

mine who arc the citizens of the United States,

and who are entitled to certain privileges and

benefits resulting from that relation. No action

of this Convention, or of the Commonwealth of

Massachusetts, in their sovereign capacity can

control the action of the officers of the federal gov

ernment, or the officers and judicial tribunals of

the other States of the Union. Now the amend
ment of the gentleman from Plymouth, (Mr.

Davis,) if I understand it rightly, provides, that

native citizens of this Commonwealth, foreigners

or aliens, or in whatever manner you may choose

to designate them, who are naturalized, shall be

eligible to the office of governor of this Common
wealth. I ask how that form of expression differs

from that proposed by the Committee. It is

merely expressing in a different form the same

thing which is already suggested in the Report of

the Committee. It is said truly, that the Consti

tution as it now stands contains no provision that

a party to be elected governor, shall be a citizen

of the Commonwealth. But what constituted

citizenship in Massachusetts, when this Constitu

tion was formed r That he should be an in

habitant. If our fathers could have foreseen

the arrangements which would have been made

by the confederation of States, united by the

bonds of the Constitution as one great nation,

I think we CAII well imagine, that they would
have re paired citizenship certainly, to entitle a

man to be elected governor of the Commonwealth.
I think that the modification proposed by the gen
tleman from Plymouth, (Mr. Davis,) is a change
not of substance, but is merely an indirect and cir

cuitous mode of expression, making the same

provision that is contained in the proposition of

the Committee.

Objection has been made to the qualification

requiring a certain age for the governor. It is

said that any person who is entitled to vote, shall be

esteemed a fit person to receive the votes of the peo

ple for governor. I am fully willing to leave that

question for the action of the people of Massachu
setts. But there might possibly be such a thing
under some circumstances under the operation of

these caucuses and conventions, the character of

which was so eloquently portrayed by the gen
tleman from Natick, (Mr. Wilson,) yesterday,
that some man might be imposed upon the

citizens of Massachusetts, as being a man of dis

cretion and fitness for the office, who had but the

day before his nomination, been deemed, by law,
unfit to take care of his own interests. A man
just past twenty-one years of age, might be

smuggled through some convention, or some

caucus, get the nomination, and be declared, be

fore the people of Massachusetts, as a meet and
fit person to hold the executive power in his

hands. I think it is wise and proper that the

Constitution should guard against imposition, so

that, perchance, if the people should be imposed

upon in such a way, that when the man comes to

present himself to take the oaths of office, his

qualifications may be known by the legislature

who are called upon to administer the oath, and

if, by possibility, through the machinations of

caucuses and conventions, which have been so de

cried, the people should have been imposed upon,
that it may not be too late to correct the error,

before he is invested with such high and impor
tant responsibilities as are intrusted to the gover
nor of this Commonwealth.

Mr. MORTON, of Taunton. I rise, not to

enter into this debate at all, but to make a single

suggestion. It seems to me that the distinction

made here partakes of a verbal character alto

gether, and that upon the question now before us,

we really all think alike
;
and I think a mode of

expression may be suggested which will meet the

views of all the gentlemen present. I make a

suggestion now, rather for the consideration of the

gentleman from Plymouth, (Mr. Davis,) than as

a distinct motion, and if it should meet his views,
I hope he will accept it, and that it will be adopt
ed by the Committee. We are acting here for the

sovereign people of Massachusetts, and I think

that we ought to confine our action within the

limits of our own State. The nation is in some

respects a foreign government, and I should be

sorry to have allusion made to other States or the

United States, farther than is necessary. I sup

pose the object of the Committee was that citizens

of Massachusetts should be eligible to the office

of governor. Therefore I beg leave to suggest, that

by making a simple amendment, to strike out the

words &quot; United States,&quot; and insert &quot; Massa

chusetts,&quot; we shall attain the object of the gen
tlemen who have spoken upon this subject.

Mr. DAVIS. I will accept the amendment.
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Mr. IIOPKINSOX, of Boston. I rise to make

an inqxiiry of the learned gentleman from Taun-

ton, (Mr. Morton,) what is legally a citizen of

Massachusetts, as distinguished from a citizen of

the United States.

Mr. MORTON. A discussion of this nice

question, about which doctors disagree, was the

precise thing which I wished to avoid by the

amendment I offer. It is enough for us, in fixing

the election of our own officers, to take care of our

own citizens. Let this question come before some

other tribunal, aiid*before men more learned than

myself, to decide this nice question.
Mr. IIUBBARD, of Boston. I suppose in

Massachusetts we all agree that the Constitution

of the United States means what it says, and there

can be no question with us that a citizen of Mas
sachusetts is a citizen of the United States. If

we reject this provision of the Committee, and

say that a person who is a citizen of Massachu

setts only shall be eligible to the office of gover

nor, it seems to me that in some future generation,

when more learned doctors of the laws are called

upon to consider this question I will not say

more learned than the gentleman from Taunton,

(Mr. Morton,) it will be said that it means

something less than a citizen of the United States.

A man may come from Connecticut, or some

other State, as it has been my misfortune to come,

and may be excluded, as the gentleman from

Brookline, (Mr. Aspinwall,) thinks he may, from

being eligible to the office of governor, because he

was not native born, but was a citizen of the

United States. It will be held xip in future times,

when the debates and proceedings of this Con

vention shall become records of history, that we
refused to admit a citizen of the United States,

coming here and making himself an inhabitant of

the State, to be elected governor of the Common
wealth ;

and it will be said, by refusing to say a

citizen of the United States, and using the term

citizen of Massachusetts, we meant to bring with

in a narrower limit and sphere, the class from

which we should select candidates for governor
than citizens of the United States who may have

resided in Massachusetts from the period of boy

hood, and even infancy, up to full manhood.

The provision inserted by the Committee, is the

only provision which will shut out the question in

future as to who is a citizen of Massachusetts.

No one disputes, I believe, here in Massachusetts,

that a native born citizen, of whatever caste or

color, is entitled to the privileges and immunities

of citizenship, but if we restrict it to citizens of

Massachusetts, it will give rise, I apprehend, to a

discussion here, as to whether AVC did not intend

to limit and restrict it to our own native born

citizens. I shall therefore object to the amend

ment, and I humbly submit that the provision, as

it is contained in the lieport of the Committee, is

a more fitting mode of prescribing citizenship.

Mr. KEYES, for Abington. It- seems to me,
if the theory of those gentlemen who object to the

amendment offered by the gentleman from Taun

ton, (Mr. Morton,) is correct if the two terms, a

citizen of Massachusetts and a citizen of the

United States are exactly alike, and there is no

difference between them the only question is,

whether the term citizen of the United States

or citizen of Massachusetts shoxild be retained.

It strikes me it would sound better, if there

were 110 other reason, that we should say citizen

of Massachusetts ; but I think there arc important
reasons why the term citizen of Massachusetts

should be retained. The congress of the United

States is competent to declare who are citizens of

the United States. The Constitution of the

United States is a document which is translated

very differently in one section of the country
from what it is in another. We know that a

citizen of Massachusetts, according to the Consti

tution of the United States, is not regarded by the

United States Government as a citizen of the

United States. One power a great power in the

country tramples upon that Constitution when
ever it sees fit

;
and the Senate of the United

States has declared publicly and boldly that even

the representatives of New England are not fit to

belong to healthy political organizations, unless

they indorsed a certain infamous law. Well,

who knows but what that same congress of the

United States may declare nobody to be a citizen

of the United States unless he will indorse some

law like that. This, I think, is no mere theory, but

history, founded upon the facts of the case. The

Supreme Judicial Court of the United States was

organized and manufactured on purpose to de

clare slave law and not the law of the Constitution,

for that Court is composed of nine members five

of whom are from the slave States, representing
not more than one-half of the white population of

the free States. Our Circuits, with double the

population of the Southern Circuits, have one

judge less than they have in the Supreme Court.

We have it on record that that Court is organized,
not for the purpose of carrying out the principles

of the Constitution, but in all cases to carry out

a certain kind of Southern law, which we know
has disfranchised citizens of Massachusetts

which has regarded them not as citizens ofthe Uni
ted States which has imprisoned them like felons

in Southern dungeons ; and the North apparent

ly is satisfied with it and are content. I do not

suppose there is any great fear that a negro for I
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take it that is all the objection there is, and that

in no other sense is it objected to will ever be

elected governor of Massachusetts. But if we are

establishing principles and theories we ought to

look at what may be their possible issue. I

understand the theory of the Constitution is, that

if one drop of African blood runs through the

reins of any human being, then he is not a citizen

of the United States. It is barely possible that

by some sort of phlebotomizing or chemical

analysis it may be found that some of our best

men may have, in some generation long back,

been tinctured with this African blood, but ac

cording to that theory, as I understand it, laid

down and carried out to the extreme, they
would be no longer citizens of the United States.

If I believed that that Constitution was exe

cuted thoroughly, and that the congress and

executive of the United States would see it

executed thoroughly, I would not say one word

against it. But the records of the country s

history are alive and full with facts entirely in

contradistinction to that theory. The Constitu

tion of the United States may answer for citizens

of South Carolina when they come here, in all

cases, but it will not answer for a citizen of

Massachusetts in South Carolina. If the gentle

men who have spoken upon the other side of the

question are satisfied with the paragraph to which

reference has been so often had in this discussion,

that the terms mean precisely the same thing, I

can scarcely see why they can have any objection

certainly to the adoption of the term &quot; citizen of

Massachusetts.&quot;

Mr. IIOPKINSOX, of Boston. Not having
heard the first part of the discussion, it may be

that the ideas which occur to my mind have been

all considered, and the difficulties of this question

settled, before I came in. It appears to me that

it is a question of some importance, and I should

like to know whether it has been considered in

all its bearings. My objection to this amendment
is not that the term &quot; citizen of Massachusetts

&quot;

means the same thing as &quot; citizen of the United

States.&quot; If I believed it did, I certainly should

not question the propriety of the amendment for

those who have doubts upon this subject, and

think that its adoption would improve the matter.

It is not, therefore, a mere verbal distinction

which I have in my mind. The question which

I asked some little time ago of the gentleman
from Tauiiton, (Mr. Morton,) I asked in good

faith, because I supposed, from his knowledge of

kindred subjects, he could probably give an

answer which would clear up some of my doubts

and difficulties. The difficulty which presents
itself to my mind is this. I do not know what a

citizen of Massachusetts means, for it is to have a

technical and legal interpretation, and not a loose

and conversational one. I ask gentlemen, then,

who are citizens of Massachusetts ? I cannot

very easily tell who would be so considered if

you look to that uncertain and somewhat vague
and indistinct code called the law of nations, I

suppose that it is everywhere recognized that

persons born on the soil are citizens of the United

States, unless there is some positive exclusion. I

do not suppose that gentlemen mean to con

fine the term &quot;citizen&quot; to the term &quot;native,&quot;

otherwise they would exclude every man born

out of the jurisdiction of the Commonwealth, just

as effectually as they would every man born out

of the United States, because we are now told

that that is a foreign government which we are

not called upon to recognize. I suppose, there

fore, that they do not mean to say
&quot;

native.&quot; Do

they mean to say that the term shall be co

extensive with the term inhabitant ? I presume
not

; because I do not think that the courts,

either in Massachusetts, or elsewhere, will ever

give that construction to the clause. It will be

borne in mind that the Committee propose an

amendment to the Constitution, not a substitute

for the section of the Constitution. Among other

provisions remaining in the Constitution, is one,

that the governor elected shall have been a resi

dent in the Commonwealth for seven years,

which secures residence, and therefore if this

term &quot;citizen of the United States&quot; is put into

the Constitution, the courts will necessarily infer

that we mean something by it that it is not

intended to be synonymous with inhabitant or

resident, but something more. I ask for informa

tion from those gentlemen who are better posted

up in legal matters, constitutional law, and the

law of the United States, than myself, what shall

be the meaning of the term &quot;citizen of Massa

chusetts.&quot; Will you exclude every person born

out of her jurisdiction, by saying that it means
&quot; native

;&quot;
or will you say that it means every

person who is a resident and inhabitant of Mas

sachusetts. I am confident that the Committee

do not mean that, because they have provided a

seven years residence as a qualification for hold

ing the office of governor. Let us go back to the

question suggested by the gentleman for Abing-

ton, (Mr. Keycs). I do not see any necessity of

referring to the construction which the United

States courts may give of it, because I suppose it

perfectly clear that a citizen of the United States,

if he unites residence, is also a citizen of Massa

chusetts. I do not say that the converse is true

that every citizen of Massachusetts is a citizen of

the United States, but I mean to say that every
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citizen of the United States, who is a resident in

Massachusetts, is a citizen of Massachusetts.

Upon that point I have something to present,

which, I think, will be satisfactory ; and if I am

wrong in the view which I take, I hope gentle

men will correct me.

Now I repeat the inquiry, when we speak of

citizens of Massachusetts, what do we mean ?

Where are our limits ? I regret to hear reflections

cast upon the government of the United States
;

I regret to hear it said here in this dignified as

semblage of the people of Massachusetts, by any
of their delegates, that their courts are packed,
and are not fit to decide questions of law. I think

we should forbear, either here or elsewhere, mak

ing any such issue between the two governments.
All should be harmonious, and go 011 together,

for the greatest good of the whole people. Let us

not array them in hostility one against the other.

Let us understand that when we are citizens of

Massachusetts, in a popular and general sense, we
are always citizens of the United States ; and

palsied be the arm that wishes to peril the Union.

I am ready to act here, and to do all I can, for

the purpose of improving the laws of the land

as well of the United States as of the State in

which I have the honor to live. I am ready to

use all the power which we have, to correct

abuses
; and I think we should all join heart and

hand in correcting them, but I am not willing to

declare war I do not mean a war with the

sword, for nobody resorts to such hostile demon
strations as that, but a war of words by which ill

feelings are excited against the government of the

United States
;
and it seems to me that there is no

necessity for the indulgence of such a strain of

remarks as we have listened to in this body. I

assume, Sir, that every native born African and

Indian, either in or out of Massachusetts, in the

United States, is a citizen of the United States,

unless he is excluded by some positive Act ; and
how can we go beyond that in Massachusetts ?

When we say, citizens of Massachusetts, what is

the meaning ? Who is to make citizens of Mas
sachusetts ? Have you any naturalization laws,

or have you any authority to make naturalization

laws ? Certainly not. How then is the man of

foreign birth to become a citizen of Massachu

setts, except by becoming so under the naturali

zation laws of the United States ? I know very

well, Sir, that in making a Constitution, we have

a right to say whether persons shall vote in re

gard to State matters ; but conferring the power
to vote in State elections gives a man no rights as

a citizen of the United States. We can give no

rights of that kind it is a matter altogether be

yond our control. I submit, then, that if the

words &quot;citizen of Massachusetts
&quot;

should be sub

stituted, and even if we should be able exactly to

define what a citizen of Massachusetts is, there

would be nothing gained ; for while you would
have no opportunity to elect a man who is not a

citizen of the United States, you might exclude

thousands from that office who were good citi

zens. It seems to me, therefore, that the argu
ment of the gentleman representing Abmgton
does not accomplish the object which he intended

it should, for the insertion of the words citizen

of Massachusetts docs not make the basis so large as

he desired that it should be. At all events, it

leaves the matter in uncertainty ; and I hope that

some gentleman more versed in this subject than

I am, will give us some definition of the word

citizen, so that we can see who shall and who
shall not, under this Constitution, be eligible to

the office of governor ;
and unless I can see some

better reason than I have yet seen to satisfy my
mind that the language can be improved, I shall

be under the necessity of voting against the

amendment.

Mr. KEYES, for Abmgton. The gentleman
seems to arraign me for the illustration which I

used
; but I wish to say that it came in very le

gitimately and very properly as an allusion in ac

cordance with the general tenor of the debate,

and as it had already been referred to. What is

that parchment, the Constitution of the United

States ? Is it anything more than a record of the

power and authority of the government, confer

red by the people who instituted it ? Nothing
more. It was referred to in the paragraph which

was read, saying that citizens of Massachusetts

are citizens of the United States. I say that

it is not so, notwithstanding that the Constitution

says it is so
; and I gave as a reason why it is not

so, because we have got a Supreme Court who
have determined to the contrary, and the court

had a right to determine to the contrary. That

is the law as applicable to certain sections of the

Union
; but whenever we have tried the experi

ment, you know very well what success we have

met with in endeavoring to carry out that prin

ciple. Now, Sir, I do not think that the govern
ment of the United States is too sacred to be

alluded to. It has been the policy of some per
sons to blind the eyes of the people of Massachu

setts to the state of ignominy and servitude in

which they live under the government of the

United States, and they would make us believe

that if we do not surrender to the demands of an

other section, the Union will be endangered. Sir,

nobody believes this is going to endanger the

Union. That old hypocritical cry about danger
to the Union, has been completely exposed, and
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the only fears with regard to the safety of the

Union grow out of that peculiar institution,

which, unless restricted, can destroy it, if the

lessons of history he not all false. Why, Sir, if

they find great difficulty in managing them suc

cessfully now, when there are only ahout three

millions, what will they do when there are twenty
millions held in bondage ? There is no danger to

the Union. The only danger is that we shall lay
doAvn our arms and yield to the insults of tyran

ny ; hut if we stand up manfully and demand
our rights, we shall obtain them. That is my
theory, although it may not be the gentleman s

theory. I do not feel alarmed about the disso

lution of the Union in consequence of anything
said in our debates here ;

if I did, perhaps I

might alter my course. I do not apprehend that

anything which I may say or do is going to tear

this Union asunder. The gentleman wants to

know who a citizen of Massachusetts is
; but I

should like to have him tell me who a citizen of the

United States is. I think it is much more difficult

to answer that question than the one which seems

to puzzle him so much. I had supposed that a

citizen of Massachusetts was a man entitled to be

a voter in Massachusetts. The amendment offered

by the gentleman from Essex, (Mr. Bradford,)
was precisely equivalent to this, only expressed
in different language. Legal voters in the State

of Massachusetts, as I suppose, arc always con

sidered citizens of Massachusetts ; and that is

what I understand to be the meaning of this

amendment. There may be questions asked

which are very difficult to answer
; but I think I

never before heard the question raised,
&quot; Who is a

citizen of Massachusetts ?&quot;

Mr. BIRD, of Walpole. I see no need of

troubling ourselves about the difficulty of defin

ing who a citizen of Massachusetts is, in the new
Constitution which we are forming, until some

inconvenience is found to arise from not knowing
who a citizen is, as mentioned in the Constitution

under which we are now living. The ninth arti

cle of the last chapter, says,
&quot;

Every male citizen,

of twenty-one years of age and upwards,&quot; c.

&c., shall be a voter, and also &quot;

every citizen who
shall be by law exempted from taxation,&quot; &c.,

shall be a voter. Xo\v I take it for granted that

it means every male citizen of Massachusetts shall

be a voter, provided he has the specified qualifica

tions. It does not mean every male citizen of

Rhode Island, or every male citizen of South

Carolina, but every male citizen of Massachusetts.

You have no right to infer that it means every
male citizen of the United States, for if it had

meant so it would have said so
; and the inference

from its not saying
&quot; citizen of the United States,&quot;

must undoubtedly be that it means every male
citizen of Massachusetts, and no one else. I am
willing, sir, to take the same phraseology in our

new Constitution which is used in that under
which we live. I think the question asked by the

gentleman from Abington. is a very pertinent one ;

although perhaps it is hardly fair to answer one

question by asking another, yet I put the same

inquiry, will any legal gentleman tell me who a

citizen of the United States is ? I have asked

several gentlemen who are learned in the law, but
I cannot get a satisfactory answer. I suppose
that citizens of the United States under the Con
stitution are those who are declared to be citizens

of the several States ; for the Constitution of the

United States, and the laws of the United States,

so far as I know anything about them, have not

defined who are citizens of the United States, ex

cept by saying that the citizens of each State shall

enjoy the privileges of citizens of other States. I
want the States to make their own regulations
about these matters, and prescribe who shall be

citizens
; and I do not see why we cannot stand

up bravely upon the doctrine of State rights. We
are making a Constitution for Massachusetts,

not to please the federal government not to please

the government of any other State of this Union
not to please the government of any other power

upon earth
; we propose to make a Constitution

to please the people of Massachusetts alone. As
it seems to me, then, AVC are to confine ourselves

entirely to the formation of a Constitution for the

interest and the welfare of the people of Massa

chusetts ; and if, in any respect the Constitution

which we form infringes upon the powers of the

general government, of course the Supreme Court

will set us right about the matter
; but so far as it

is competent for us to form a constitution within

the rights reserved to the people of Massachusetts,

so far I trust we shall make that Constitution to

suit ourselves and not to suit any other power on

the face of the globe.

Mr. LIVERMORE, of Cambridge. I do not

profess to have much legal knowledge, but it

seems to me that this difficulty may be obviated

without entering into considerations of that sort.

I have thought that it might perhaps be well to

amend the resolution by striking out all after the

word &quot;

that,&quot; in the second line, and inserting in

lieu thereof the following :
&quot; Any person who is

a legal voter in this Commonwealth, and who
shall have attained the age of twenty-five years,

shall be eligible to the office of governor.&quot; If

that should be done, there would be no misunder

standing as to who were meant by it, and I think

it would attain the object which this Convention

has in view. I simply rise for the purpose of say-
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ing that if the amendment now under considera

tion shall not prevail, at the proper time I shall

offer that which I have suggested.

Mr. BUTLER, of Lowell. I propose, after the

present amendment shall have been disposed of,

to submit one, the purport of which I will state in

the course of my remarks. I am in favor of the

amendment of the gentleman from Taunton, using
the expression,

&quot; citizen of Massachusetts,&quot; be

cause we are making a Massachusetts Constitu

tion ;
and although it may excite a smile, I will

add that I want to make such a Constitution as

we could live undpr if we should ever have the

misfortune not to live under the government of

the United States. I have good authority, Sir,

for a remark of that kind. I find that in 1820,

when the Chief Justice of this Commonwealth,

Judge Parker, proposed certain amendments to

the Declaration of the Bill of Rights, he made
use of the following language :

&quot;

If, by misfor

tune, we should ever cease to be governed by the

Constitution of the United States, we should

want our Constitution as it now is.&quot; I con

tend, therefore, that the word &quot;Massachusetts,&quot;

should be substituted, and then, according to

the provisions of the Constitution of the United

States, a citizen of Massachusetts would have the

privileges of a citizen of the United States.

Then, Sir, another difficulty arises here. If the

resolution should be adopted, leaving it as it

stands, perhaps you would be going farther than

you intend to. It might be construed to apply to

insane persons, paupers, or persons under guar

dianship ;
and I want to know if you are going

to do that. It is best that we should see exactly
where we are going ;

and after seeing what the

effect is, if the Convention choose to adopt it, I

have nothing more to say.

Mr. DAVIS, of Worcester. If the gentleman
from Lowell will allow me, I would like to ask

him whether he considers paupers and insane per
sons as citizens.

Mr. BUTLER. In the name of all that is

right, yes. I do not think that a man ceases to be

a citizen because he has the misfortune to be poor
or insane.

Mr. DAYIS. They cannot exercise the duties

of citizens.

Mr. BUTLER. That depends upon the pro
visions of the Constitution. I know of no reason

why paupers should be disfranchised. Paupers
do exercise the right of voting in the State of New
York at the present time. If a man loses his

money, he does not lose the right of citizenship

there, and perhaps it may be so here before we

get through amending our Constitution I cannot

tell how that may be. In amending the Consti

tution of New York, the matter was discussed ;

and while they would not allow colored persons
to vote, they took care that all paupers should be

allowed to vote. The article, if amended as pro

posed, would read something like this :
&quot; The

governor shall be chosen annually ; and no per
son shall be eligible to this office unless at the

time of his election he shall be a citizen of Mas
sachusetts, and shall have been an inhabitant of

this Commonwealth for seven years next preced

ing, and attained the age of thirty years.&quot; Now
there are insane persons and paupers who would
come within all these provisions. I throw out

these suggestions to call the attention of the Con
vention to the subject ; and it seems to me that

this difficulty might be obviated by inserting after

the word &quot;Massachusetts&quot; the words &quot;and a

legal voter therein,&quot; so that the article would read

as follows :

&quot;The governor shall be chosen annually ; and
no person shall be eligible to this office unless at

the time of his election he shall be a citizen of

Massachusetts and a legal voter therein, and shall

have been an inhabitant of this Commonwealth
for seven years next preceding, and attained the

age of thirty years.&quot;

If it should be amended so as to read in that

manner, it will cover all classes of persons whom
we shall, by constitutional law, consider entitled

to exercise the duties of citizenship, without in

cluding paupers, insane persons, persons under

guardianship or any others whom it may be

thought best to omit. Now while I think of it,

I will ask this Convention and the learned chair

man of the Committee in particular, if women are

not citizens. I believe the ladies are citizens
; at

least, I know one who is I am pretty certain

upon that point, [laughter,] and that being so,

you have left it so that ladies will be eligible to

the office of governor. My friend over the way
nods at me, as much as to say that they generally
do govern, as it is

; but that is not what I am al

luding to. Perhaps some gentlemen will think

that this is hypercriticism, but we are framing a

Constitution which is to last after we shall have

passed away from the stage of action, and if any
doubts arise as to the construction of any portions
of it, they will have to go to the courts for an

explanation. The courts may say then just what
the courts say with regard to the present Consti

tution
; they say they cannot look into the debates

which took place when the Constitution was
framed to get any light to show how it ought to

be construed. It is not sufficient that these mat
ters are understood among ourselves what is said

here in the discussion of the amendments will not

give any light to those who are to come after us,
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and we have got to leave the Constitution so that

its phraseology will express exactly what we mean,
because the courts may say that these debates can

not be used to give a construction to the instru

ment. I make these remarks, because there is a

case in point to illustrate this very tiling. Our
Constitution says that certain officers shall be

chosen by written votes
; and when that matter

came before the court for explanation, the ques
tion was raised whether &quot;written&quot; should be

construed to mean &quot;printed ;&quot;
and although the

distinct proposition that the word written should

mean printed had been voted down in the Con

vention, yet our court decided that it should mean

printed. Thus they allowed printed votes to be

used, although the Constitution expressly declared

that the votes should be written, and the proposi

tion to allow printed votes had been voted down
in the Convention

;
the court decided against the

understanding and wishes of the Convention, be

cause they would not allow the debates to be

brought in as evidence they would not look into

the book.

I am by no manner of means saying that it is

not a right decision. Far be that from me, when I

am in the performance of practice before courts of

law. Of course it is right. But I mean to say

this, if nothing more, that we must look at the

language we use in framing a fundamental law.

I hope the term &quot; Massachusetts
&quot;

will be adopt
ed. That saves the question ; because if a man
is a citizen of &quot;

Massachusetts,&quot; then by the law
of the land and the Constitution of the United

States, he is a citizen of every other State of the

Union that is, he is entitled to all the immunities

and privileges of citizens of the other States, and he

is protected in his rights of person and property.

By the law of land he is entitled to that. Let us

so frame the Constitution that we may have a

Constitution, according to the language of Chief

Justice Parker already cited, which shall be a suf

ficient protection for us, if the time shall ever

come when the Union shall be dissolved
; which

I pray heaven may never come. I do not believe

it will soon come, and I believe the Union will be

preserved, although the apprehensions of the gen
tleman for Abington, (Mr. Keycs,) seems to be

of a different character. I want the word &quot; Mas
sachusetts&quot; inserted, and then, unless some good
reason is perceived for the contrary, I will cordi

ally agree to the insertion of the words proposed

by the gentleman from Cambridge ; and then, I

think, no man will have any difficulty in agree

ing to the provisions, except upon the ground of

age. Perhaps some gentleman will remark that

Napoleon commanded the armies of Italy some

years before the age of thirty.

Mr. LIYERMO11E, of Cambridge. I believe

that the amendment that I shall propose, will

cover the whole ground, and leave nothing for

legal gentlemen to decide hereafter. I will once

more read the proposition which I shall submit to

the Convention.
&quot; That it is expedient to alter and amend the

Constitution so as to provide that any person who
is a legal voter in this Commonwealth, and shall

have attained the age of twenty-five years, shall

be eligible to the office of governor.&quot;

By passing the resolution in that shape, all the

legal difficulties which gentlemen have sxiggestcd,

as to who is to be considered a citizen of the

United States, or a citizen of Massachusetts, will

be obviated, and all can understand it.

Mr. IIALLETT. I would inquire of the gen
tleman from Cambridge, and of the gentleman
from Lowell, whether they mean the full force

of their suggestions in regard to this matter ? Do
they mean to confine the office of governor of this

Commonwealth to legal voters ? What will be

the result ? If you happen to choose a man who
has been out of the State for two years, or one

who has not paid his tax, he is ineligible to that

office. Do you intend that result ? Now, the

principle with which I came into this Convention

and mean to carry through with me, is to seek

everywhere the largest liberty, consistent with the

security and interest of the people. By and by,
I dare say I shall be more conservative, in

the application of principles, than others are, but

when we lay down principles, I desire that they
shall be as large as the people. The Constitution

as it now reads, is &quot; that no person shall be eli

gible to this office, unless, at the time of his elec

tion, lie shall ha\e been an inhabitant of this

Commonwealth for seven years next preceding ;

and unless he shall, at the same time, be seized,

in his own right, of a freehold within the Com
monwealth, of the value of one thousand pounds.&quot;

That first restriction I hope we shall knock off,

to some extent at least ; and we shall undoubted

ly dispense with the freehold qualification. Now,
shall we enlarge or restrict that provision ? Now
this resolution is, that we shall say to the people,

that we do not consider it expedient that they
should elect a man for governor who is not thirty

years of age. Now, any farmer in our Common
wealth knows when a man arrives at an age when
he is capable of managing a farm, or a school com
missioner at what age a man can manage a school.

I think it is a simple absurdity to put a restriction

of that kind upon your candidate for governor.
I believe the people who send us here are as wise

as we ourselves are, and I propose to leave that

matter to them.
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Again, he shall have been, immediately preced

ing the election, an inhabitant of this Common

wealth, for seven years. Now, the only amend

ment offered, which I should consider as worthy
of adoption, is that which proposes, that in addi

tion to being an inhabitant, he shall he a citizen

of the United States. Now that enlarges the

sphere of eligibility, and because it enlarges it, I

am in favor of the proposition.

The gentleman from Lowell, (Mr. Butler,) says

that it includes women. That is the very reason

why I am in favor of_it. I go for the right of the

people of this Commonwealth to choose women
for their governors, if they see fit to do so. I say
if the people of Great Britain have a right to make
a woman their queen, we ought to have the right

to make women governors. DeLoam said that

the power of Parliament is such as to do anything

except to make a man a woman, or a woman a

man. Lord Bacon in his comment upon that

passage, declared that Parliament had the power
even of making a woman a man, for they declared

a woman to be Lord Mayor of London. The

qualification should not confine the office to those

who are voters, but should allow the candidates

to be taken from any branch of the people, or

from any class of society, if they have that quality

of locality, which will identify them with the

interests of the community. I hope we shall

adopt this provision, for we hold that any person
who is a citizen of this State, is thereby a citizen

of the United States, provided he has been natur

alized. There are some States which bestow the

privilege of voting, upon persons who have not

been long enough in the United States, to receive

their naturalization papers, and who consequently
are not citizens of the United States.

Now you require your governor to reside seven

years within the Commonwealth. You therefore,

extend the office to every alien who comes here,

for if he remains here five years, he becomes nat

uralized. So it is no restriction upon aliens at

all.

Mr. BUTLER. Docs the gentleman mean to

inform the Committee that every alien who resides

here five years, becomes a citizen, as a matter of

course ?

Mr. HALLETT. What I said was, that a resi

dence here of five vears, gives to every person who
comes to this country, a right to be a citizen. If

he comes here when under eighteen years of age,

he may be naturalized without any previous de

claration. If he is over twenty-one years, he

must make a previous declaration, but under no

circumstances is he required to be in the United

States over five years. In that the gentleman will

agree with me as a matter of law.

Now I say if a person comes to this country not

intending to be a citizen, I have no idea of extend

ing to him citizenship. What I want is, that

the foreigner who puts his foot upon our soil, and

says that he comes here to identify himself with

our institutions, shall, after a sufficient and proper
time be incorporated among us ; that he shall be

made bone of our bone and flesh of our flesh.

Therefore I say I would make no amendment to

the existing provision, unless it be to say that the

person eligible to the office, shall be a citizen of

the United States.

And while I am upon this subject, let me say

in regard to this possessive pronoun &quot;his&quot; which

appears in the law, that we have a general provi

sion of law by which &quot;he
&quot;

may mean &quot; she
&quot; and

&quot;she&quot; may mean &quot;he,&quot; and therefore that does

not interfere with the proposition.

Mr. DAVIS, of Plymouth. I wish to ask the

gentleman for Wilbraham, (Mr. Hallett,) whether

a person bom in servitude, who may have escaped

to this State, or a person who may have been

manumitted and has arrived in this State, is a

citizen of the United States ?

Mr. HALLETT. The gentleman must first

make him a citizen of this Commonwealth. If he

is a slave he is not a citizen. When he is free,

and then remains seven years in the State, he is

eligible to the office of governor.

Mr. MORTON, of Taunton. When I sug

gested this alteration it was not because I had

any great objection to the amendment as it stood,

or because I thought any great principle was im

paired by it. I threw it out as a peace offering,

as one upon which all could stand, and as tend

ing to put an end to this discussion. But it some

times happens that a man attempts to do a thing

and fails ; and in this instance it txirns out, as it

generally does when, a man interferes in a quarrel

between man and wife.

I have no particular attachment to my mode of

expression ; but I thought that as we were legis

lating for the Commonwealth of Massachusetts,

we had better confine our language to the State

we represent. For this reason I proposed it, and

all this discussion, which has taken a wide range,

has not changed my mind upon the question. It

may not prevail, but if it does it may be because

great and important reasons have been urged in

its favor.

I do not know that it is materially better than

the proposition of the gentleman from Cambridge.
I have 110 objection to that, and I am willing to

vote for it ;
but yet, instead of making it more cer

tain, it may make it more uncertain, because it

may happen that you have people in this Com
monwealth who may make very excellent gover-
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nors, who yet are not voters. And this brings to

my mind the fact, that a person who was a can

didate for governor, lost his election because he

was not a voter in the Commonwealth.
The term legal voter is very uncertain, because

it depends upon the performance of various du

ties, and mainly upon the payment of taxes. It

may so happen that some gentleman may neglect

to pay his taxes, and thus be excluded from being

eligible to the office of governor.
In relation to the apprehension of some gentle

men, that it may include women, insane persons,

and paupers, that fact may have some weight with

them, but it has none with me. I go upon the

ground of opening a wide door.

I shall vote against the proposition, because of

the restriction of the age of thirty years, though
I believe that the greatest minister who ever held

the seals of Great Britain, went into office at the

age of twenty- one, and Washington saved the

army of General Braddock at the age of twenty -

two. But these instances are rare. I should

never want to elect a very young man for gover

nor, but there is no danger in leaving the people
to take the man they please.

I do not know that I have any very substan

tial objection to making it citizens of the United

States, though I should rather prefer making it

citizens of Massachusetts. I do not know that

there is any certainty about one more than the

other. I think it is a mere matter of preference.
I do hope, however, that we shall settle the ques
tion in some way, and whether you decide that

he shall be a citizen of the United States, a citizen

of Massachusetts, or a legal voter, I shall be con

tent, for I do not believe it involves a matter of

any very vital importance.
Mr. B1UGGS, of Pittsfield. Mr. Chairman, I

desire to say a single word in reference to some
remarks which fell from my friend for Wilbra-

ham, (Mr. Ilallett). That gentleman used several

times, the expression that he was opposed to re

strictions
; that he was not afraid to trust the peo

ple to chose their own governor, and expressions
of that nature. Now, Sir, what are this Conven
tion doing ? Are we making laws which shall

bind the people, whether they will or no ? No
Sir, all we can do is simply to propose amend
ments for the people to adopt or reject, as they

may see fit. If we adopt, as a qualification for

governor, that he shall be thirty years of age, that

does not make it obligatory upon the people.
The proposition must be submitted to their judg
ment before it can become binding upon anybody.
If they think it more prudent to fix the age at thirty

years, they will do so, and if not, they will do
otherwise

;
and the same is true with regard to

every other proposition. Therefore, let me say to

my friend for Wilbraham, who says so fre

quently he is not afraid to trust the people, that the

people will do just as they please, and we cannot

help ourselves. We need not talk about allow

ing the people to do this or that, for they will

have their own way. They have sent us here to

propose amendments to the Constitution, and if

the amendments we shall propose, meet their ap

probation, they will adopt them, and if not, they
will reject them. We can have no definite de

cision of any matter connected with the Constitu

tion.

Now, my friend for Wilbraham has taken

higher democratic ground upon this occasion than

I ever knew him take before. He goes for making
women governors. Well, Sir, I shall object to

putting that provision into the Constitution, for

this reason : they are our governors already.

They hold a higher authority over us than

would be the case if they were made governors of

the Commonwealth by a political election. Now, I

beg to ask my friend for Wilbraham, (Mr. Ilal

lett,) who advances this doctrine, what the

authority of the Fathers is upon this subject ?

What is the authority of the Democratic Fathers ?

What have they said about women being gover
nors ? [Laughter.]

Mr. HALLETT. I will answer the gentle

man.

Mr. BRIGGS. Let me ask the gentleman one

question more, and then he can answer both at

the same time. If you were to exclude women
from being governors, would this be a republican

government ?

Mr. IIALLETT. The gentleman states my
proposition rather backhandedly. I think I said

nothing about women being elected governors. I

only said that I am not going to restrict the power
of the people, nor am I going to ask them to re

strict their own power. If they choose to make
Avomen their governors, I would not prevent

them from making that choice. Now that is

something entirely distinct from placing a pro
vision in the Constitution making women gover

nors, and making them voters. What I said, and

all I said upon this subject was that I do not wish

to restrict the people, nor to ask the people to re

strict themselves, in their choice for governor.

There is my position, and that is my democracy.

My democracy is to allow the people the widest

range in the selection of their candidates for office

and I have confidence in them that they will

make a judicious selection.

But the gentleman from Pittsfield says that we
cannot dictate to the people what they shall do

;

that the people have the absolute power in their
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own hands, and will do as they choose. Now,
Sir, it often happens that those who talk the

largest of the power of the people, are the rery

ones, when they come to restrictions, to go for,

and to induce the people to go for, the largest re

strictions, which shall take from the people the

largest amount of power. These are all the re

marks I propose to make.

Mr. WHITNEY, of Boylston. The gentleman
for Wilbraham enlarges upon the idea of having
the word &quot; United States

&quot;

retained. Now I do

not like that idea. I do not think it is necessary.

It carries with it tne fact that a slave is not a

citizen. Now, according to my impression, a

slave cannot tread the soil of Massachusetts.

Mr. HOOD, of Lynn. ,

Mr. Chairman, it

strikes me, and it must strike every member of

the Convention, that with the course we are pur

suing we shall not terminate this debate in any
reasonable time. I have listened with a great

deal of interest to the discussion which has taken

place upon this and upon other questions. We
have had already forty-two speeches upon the

subject which was last before this Committee and

it yet remains undecided. I have no desire to

restrict any reasonable debate upon any question,
but I submit to the members of the Convention

whether it is not expedient that gentlemen should

restrict themselves to as brief a period as possible

in their remarks. I would also suggest to mem
bers of committees that they should refrain from

introducing amendments to the Constitution ex

cept where they shall seem absolutely necessary.
Now the point I am coming at is this, that the

amendment now under cpnsideration was not

called for by the people. I hope, therefore, we
shall not consume more of the time of the Con
vention in discussing an amendment which was
not expected by the people, and which no one

heard of here, until it was introduced by this Com
mittee. I think the people are willing to leave the

matter to themselves with regard to the selection

of a candidate for governor without any further

restrictions from the Constitution. I do not think

it is necessary to provide in the Constitution that

the governor shall be a citizen of the State of Mas
sachusetts or of the United States, and I there

fore doubt the expediency of adopting the resolve.

The gentleman from Pittsfield, (Mr. Briggs,) has

remarked that the people would judge for them
selves in relation to this matter, and decide it for

themselves. Why, Mr. Chairman, I do not un
derstand that the people will have an opportunity
of expressing their opinions upon this provision

separately at all. There is the difficulty, and it is

for this reason that we should be very careful

about sending out in these proposed amendments

propositions which we do not ourselves thorough

ly approve.

Now I like the proposition of the gentleman
from Essex, to make the only qualification, for

governor, that required for a legal voter. But I

should like better still to leave the whole matter

to the people without restriction, and to let them
select whom they please for governor. And I

think it would be just as well to limit the term of

residence to a shorter period than seven years if

any limit is to be fixed at all. I hope, therefore,

Mr. Chairman, that the first resolution which is

now before the Commitee will be rejected. I

can see no necessity for fixing the qualification

for governor at all, and if that of citizen of the

United States or citizen of Massachusetts is fixed,

we shall have difficulty in future in determining
who are citizens of the United States and who are

citizens of Massachusetts.

Mr. HOPKINSON, of Boston. I desire to

say a word before this discussion closes, in rela

tion to one or two matters, upon which I take a

greater degree of interest from the fact that

I was a member of the Committee which re

ported these resolves. In relation to this matter

of the rights of women, which has been alluded

to, I wish to say that the Committee were not

altogether forgetful of their rights. The matter

was discussed in our Committee, and inasmuch as

we reported no restriction upon their eligibility

to office, gentlemen can draw their own inference

as to our opinion upon the subject.

But the question I wish to discuss is this : Is

there anything in the way of adopting the re

striction reported by the Committee in these

resolves, that the governor shall be a citizen of the

United States ? I maintain that there is nothing.

Without attempting to go into any complex or

nice distinctions as to the matter of citizenship, I

imagine that a general definition is easily given,

and I will endeavor to give one which I think

will include almost every case. In the first place
all who were living within the limits of the Unit

ed States at the time the government was formed,
were necessarily citizens, because the people at

that time formed themselves into a nation,

by common consent, and of course made them
selves citizens. In the next place all who were

residents of the United States at a certain speci

fied time are citizens. These are made so by a

general law of congress declaring them citizens.

In the third place, by what I believe is a univer

sal law, natives of any country are citizens of that

country. So far then, there can be no difficulty

in ascertaining who are citizens. Further than

this, in pursuance of the Constitution of the

United States, and in pursuance of law, there are
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certain ways by which other persons foreign

ers may become citizens of the United States.

All persons, then, who are citizens of the United

States belong to some of these descriptions of per

sons, and there can be no difficulty in relation to

the matter except it may be in regard to those

foreigners who may have become naturalized.

But, suppose you adopt the amendment which

has been offered, and declare that citizenship of

Massachusetts shall become the qualification.

Now, let us see, who are citizens of Massachu

setts, and you must adopt in general the same

rules which apply to citizens of the United States.

In the first place, those who were residents of the

State at the time her government was formed,

were citizens from necessity. Those who are na

tives, by universal law, arc citizens. But, inas

much as Massachusetts never had any naturaliza

tion laws, I do not think any person can become a

citizen of Massachusetts who was not born there,

unless he comes in under the general laws of the

State, and my impression is, that no foreigner can

become a citizen of Massachusetts unless he comes

in under the general naturalization IUAVS of the

United States.

Now, I propose to give an opinion, such as it is,

upon a subject which has been somewhat mooted

in the Convention, and especially by the gentle

man who spoke from the gallery, (Mr. Whitney).
I have no manner of doubt that an African, born

in the United States, and born to servitude, when
he becomes manumitted, and comes to Massachu

setts, is a citizen of the United States, might be

come a voter in Massachusetts, and is entitled to

all the privileges of a citizen of the United States.

Such a thing was never heard of in our courts as

to inquire whether a man had labored for hire, or

whether he had labored by compulsion, in de

termining whether he was a citizen of the United

States or not. I have no manner of doubt in

relation to the matter. It may be rash for me to

give an opinion, where my friend upon my left,

(Mr. Morton,) had hesitated to give one, but, I

have no manner of doubt. It appears to me
therefore, that no difficulty in relation to the

matter should arise upon that ground.

My impression, in relation to the qualification

being fixed as that of a legal voter, is, that it may
give rise to difficulty, and that persons may be ex

cluded who are in every way suitable persons for

the office. For instance, a man, who, through
carelessness, may have omitted temporarily to pay
his taxes, would not be admitted as a legal voter.

It is true, we cannot now foretell what the

qualifications of legal voters may be when we
come to settle that question, but it seems to me
that there are many ways in which a man may,

through carelessness, disqualify himself as a legal

voter, when he would in every respect be a suitable

person for governor.
As to paupers, lunatics, or women being made

ineligible to the office of governor, I agree per

fectly, with my friend from Tauntoii, (Mr. Mor

ton,) that it is not a matter of sufficient importance
to make it worth the while of the Convention to

consider it, and especially, to impose any restric

tion in the Constitution to the eligibility of such

persons to the office of governor.

Mr. LIYE11MO11E, of Cambridge. Mr. Chair

man, no man in this Convention has undertaken,

specifically and definitely to define what is a

citizen of Massachusetts, or, what is a citizen of

the United States. At least, that question has not

been definitely settled, and it seems to me that in

cither case, if such a restriction is placed in the

Constitution of the State, it may give rise to diffi

culty. Where, then, is the necessity of placing

in the Constitution terms which admit of the least

ambiguity ? Why not make the restriction one

which cvery-body can understand ? Why not

make the restriction, that of a legal voter of the

Commonwealth ? I cannot understand the per

tinacity \vith which gentlemen hold on to those

words &quot;citizen of Massachusetts,&quot; or, &quot;citizen

of the United States,&quot; when their adoption may
lead to endless difficulty. It seems to me, we had

better adopt the plainest language possible.

Now, Sir, I do not think the chances of men

disqualifying themselves from becoming voters,

who are very likely to be candidates for governor,

arc very strong. I know such things have hap

pened. I know, some years ago, two gentlemen
who had omitted to have their names placed upon
the voting list, were considered as disqualified

from voting, and were excluded from the polls,

and that a certain gentleman was made governor

by that means. But, I think, if a man is to lose

his qualification for office, in consequence of not

having paid his taxes, it is a very easy matter for

him to go and pay them. I am sure the thing

can be got at very easily in some way, and the

question of, who are legal voters, is one which can

be very easily settled.

Now, if the amendment pending is voted down,

I propose to offer one making that of legal voter

the only restriction. I do not think any restric

tion with reference to the age of the person at all

necessary. I think the gentleman for Wilbra-

ham, (Mr. Ilallett,) is quite right when he says

there should be no restriction with regard to the

age. I think that gentleman was quite as com

petent to have been governor some twenty years

ago as he is now. [Laughter.] The first time I

had the honor of meeting him was in 1829, at a
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festival given in honor of the birth-day of Henry

Clay. He was the prominent man upon that oc

casion, and I should have been very happy, at that

time, to have voted for him for governor of the

Commonwealth. I think, however, that any re

striction as to age is entirely unnecessary, and I

shall oppose any such provision being placed in

the Constitution.

Mr. IIALLETT. I should like to inquire of the

gentleman, if he will permit me, where that festi

val was held, at which he speaks of my being

present ?

Mr. LIVERMOUE. In the town of Paw-

tucket.

Mr. IIALLETT. I have no recollection of any
such occurrence.

Mr. M011TON, of Taunton. I think the gen

tleman misunderstood me when he alluded to the

instance which I mentioned of a candidate for

governor being disqualified on account of not being

a legal voter. The instance to which I alluded was

one which came within my personal knowledge,
where a most distinguished and respectable citizen

of this Commonwealth was regularly nominated

and voted for by a party for governor, but it was

afterwards ascertained that he was not a legal voter

because, by accident, a year or two before, he had

omitted to pay his taxes. Now, I do not want

to exclude such a man from being eligible to the

office of governor. I do not think that is a re

striction which it is wise for us to impose, because

a man may in a dozen ways, through mere acci

dent, disqualify himself for being a legal voter,

who is in every way a suitable person for the of

fice of governor.
Mr. GOOCII, of Melrose. I shoiild like to

ask some of those gentlemen who de.sire to have

the restriction of legal voters placed in the Con

stitution, to define who are legal voters. The

Constitution now prescribes that a legal voter

shall be a citizen of the State of Massachusetts,

so that if there be any difficulty in defining who
are citizens of Massachusetts, the same difficulty

will be involved in this case
; because it must

first be ascertained that a man is a citizen of Mas

sachusetts before he can be a legal voter.

We know, when we say that a person in order

to be eligible to the office of governor of this

Commonwealth shall be a citizen, what .that

means. I do not understand that the term &quot; cit

izen
&quot;

is defined in the Constitution of the United

States ;
but as I said before. I do think it should

be defined in the Constitution of every State. I

hope, as I said before, that the amendment pro

posed by the gentleman from Taunton, (Mr.

Morton,) will prevail, and I hope that this Con
vention will go further and define the term &quot; cit

izen&quot; in the Constitiition itself, and then the

whole question winch we have been discussing
this morning will be settled, and every man will

know who is a citizen of Massachusetts.

Mr. WILSON, of Natick. The gentleman
from Melrose says, that in order to become legal

voters, persons must be citizens, and of course all

citizens may be legal voters.

Mr. GOOCII, of Melrose. I do not mean to be

so understood. I said that men in order to be voters

must be citizens, and in order to settle the ques
tion who a voter is, you must go back and decide

the question whether or no he is a citizen, be

cause his right to rote rests upon his citizenship.

Mr. WILSON. I do not wish to detain the

Committee, but I simply wish to say, that I hope
the Convention will concur in the proposition

made by the gentleman from Taunton, (Mr.

Morton,) and make the qualification that of a cit

izen of Massachusetts. The gentleman for Wil-

braham, (Mr. Hallett,) says, that it enlarges it

by saying citizen of the United States. I do not

understand how that can be so. I understood

the gentleman from Boston, (Mr. Hopkinson,)
who addressed the Committee, to say when
he first occupied the floor, that a citizen of the

United States was necessarily a citizen of Massa

chusetts.

Mr. HOPKINSON. If a resident here.

Mr. WILSON. But he would not say that a

citizen of Massachusetts was necessarily a citizen

of the United States. That is the very point

about which some of us had doubts, and that is

the reason why I have raised this question. I

believe, myself, fully, in the declaration made by
the gentleman for Wilbraham, (Mr. Hallett,)

that a citizen of the United States is a citizen of

Massachusetts, and that a citizen of Massachusetts

is necessarily a citizen of the United States. But

there are some persons who entertain doubts upon
this point, and I think, in making a Constitution

for Massachusetts, we had better insert the term
&quot; citizen of the Commonwealth of Massachusetts,&quot;

than insert &quot;citizen of the United States.&quot; I

think that this mode of expression would be a

more proper and fitting one. I agree with the

gentleman from Boston in another declaration.

He spoke about having kind and paternal feelings

towards the general government. I apprehend
that there is but one sentiment in regard to that

matter, and nobody here wishes to raise any issues

of that sort, but it seems to me more proper and

fitting that we should employ the term &quot; citizen

of Massachusetts
&quot;

rather than &quot;citizen of the

United States,&quot; because we all know that a citizen

of the United States is necessarily a citizen of

Massachusetts.
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The question was then taken upon the motion

by the gentleman from Taunton, (Mr. Morton,)
to strike out the words &quot;United States,&quot; and

insert &quot;

Massachusetts,&quot; and it was decided in

the affirmative.

Mr. SUMXEE,, for Otis. I rise simply for the

purpose of moving to amend this resolve by

striking out after the word &quot;governor&quot; all that

part which reads &quot; nor shall any person be eligi

ble to that office who shall not have attained

to the age of thirty years.&quot;

I submit, that no reason whatever has been

shown for the restriction contained in the latter

part of this resolve. If there is any good and

sufficient reason for such a restriction, I appre

hend, the Committee, as they had it in their

power, would have submitted it upon the present
ation of the Report. We know it is a matter of

history that there have been instances where

persons have actually acted in the capacity of

chief magistrate of a State, who were not only
under the age of thirty years, but under the age
of twenty-one. I do not know that the people
have ever elected a minor to the office of governor,
but it is well known, that in Michigan, while it

was a territory, that a gentleman who was a minor

under the age of twenty-one, was the acting

governor there, and that, in point of efficiency,

talent and capacity to meet the responsibilities

devolving upon him, he would not suffer in com

parison with any other chief magistrate in the

Union I submit that there is no reason whatever

for a restriction such as gentlemen are attempting
to place upon the eligibility of persons to the

office of chief magistrate of this Common
wealth.

The question was taken upon Mr. Sumner s

motion, and it was agreed to.

The question then recurring upon the resolve

as amended,

Mr. HOOD, of Lynn, moved that the resolution

be indefinitely postponed.

The CHAIRMAN. That is a motion which

cannot lie entertained.

Mr. CHURCHILL, of Milton, moved to amend

by providing
&quot; that no person shall be eligible to

the office of governor who shall not have attained

the age of twenty-five years.&quot;

Ths question was taken, and the motion was
not agreed to.

Mr. HOOD, of Lynn, moved to amend by in

serting the word &quot;in&quot; before the word &quot;ex

pedient.&quot; [Laughter.]

The question was taken, and the motion was
not agreed to.

There being no further amendments, and the

question being upon the adoption of the first

resolve, as amended, it was taken and decided in

the affirmative.

The second, third, and fourth resolves were

then read, and there being no amendments, were

agreed to.

Mr. WILSON, of Natick. I desire to offer an
additional resolution :

Resolved, That it is proper and expedient to

alter or amend article 1, section 1, chapter 2, of
the Constitution by striking out the words and
whose title shall be His Excellency.&quot;

The CHAIRMAN. I would observe to the

gentleman that the Committee have reported only
in part, and I do not think that the gentleman s

motion can be entertained at this time, as the

Committee to whom the matter was referred has

not reported upon the subject.

Mr. BUTLER, of Lowell. I Avould inquire if

it is in order to amend the Report of the Commit
tee by substituting another resolution.

The CHAIRMAN. A subject which has not

been referred to the Committee of the Whole by
the Convention, cannot be entertained.

Mr. BUTLER moved that the Committee rise

and report the resolution, as amended, to the

Convention.

The question was taken, and it was decided in

the affirmative.

IX CONVENTION .

The PRESIDENT having resumed the Chair,

the Chairman reported that the Committee had
had the resolves in relation to the governor under

consideration, and that they had instructed him
to report the same back to the Convention, with

certain amendments.

The question then being upon agreeing to the

amendments reported by the Committee of the

Whole, it was taken and decided in the affirma

tive. So the Report of the Committee, as amended,
was agreed to.

Mr. IIOPXINSON. I rise to make a motion,
at the suggestion of a very experienced and com

petent gentleman, which appears to me to have

great force, that in the final action of this house

upon any matter in which we propose to amend
the fundamental law of the land, the vote shall

be taken by yeas and nays.

The PRESIDENT. The question now is upon
ordering the resolves to a second reading, and
does not involve final action upon them.

The resolves, as amended, were ordered to a

second reading.
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The Council.

Mr. IIALLETT, from the Committee to whom
was referred so much of the Constitution as re

lates to the Council, made the following Re

port :

That the Committee, in recommending the abo

lition of the Council and the distribution of its

powers and duties, believe that they are meeting
the just expectations of the people in simplifying
the machinery of government wherever it can be
done without endangering any safeguard of pub
lic or private right.
A Council to advise and restrain the executive

power, originally had a strong signilicance, when
the Crown held the authority to appoint the Gov
ernor, Lieutenant-Governor and Secretary, and
when the Assistants or Councillors were chosen

by the General Court, consisting of the town

representatives who were elected by a majority of

the people.
That significance has long ago ceased to exist,

and the Council has become relatively unim
portant as a distinct or co-operative branch of any
department of the government.
Whether to dispense with or retain it in the

Constitution, is a question merely of convenience,

economy and expediency. It is believed that all

the duties required of it, by the Constitution, or

by Statute, can be more appropriately and ef

fectively performed by other departments and
officers of the government.
To enable the Convention to judge of this, a

carefully prepared synopsis is appended to this

Report, of all the provisions in the Constitution

or in the Statutes, concerning the Council, and
these powers and duties, it is proposed to dis

tribute, in the manner recommended in the ac

companying resolutions.

The average annual cost of maintaining the
Council for the last four years has been $-5,263,
and it is not proposed or believed to be necessary
to establish a single additional office, should the

Council be dispensed with.

The executive power cannot be increased in the
hands of the Governor, even should none of the
offices now filled by his appointment with the
consent of Council, be hereafter made elective.

And in all appointments now requiring the con
firmation of the Council, the proposed action of

the Senate thereon, will necessarily be more con
servative than the action of the people, because
the Senate comes from the people, while the Coun
cil comes from the legislature.
The pardoning power, it is believed, from all

precedents and experience, will be safer, and will

be more judicially administered in the hands of

a chief magistrate, personally and solely responsi
ble for each exercise of, or refusal to exercise this

dispensing power than when divided and lost,

as it now is, among a Board of eleven persons,
most, if not all of whom, arc usually changed
annually, and who are necessarily left without

any direct individuality in the exercise of this re

served power to suspend the operation of the

law, and revise the criminal sentences of the ju
diciary.

The financial concerns which formerly devolved

upon the Council much labor in the auditing of

accounts, and the examination of warrants have
been substantially transferred by law to another

department, that of Auditor, which must neces

sarily become a permanent department ; and thus,
this duty has ceased to require the supervision of
that body. In revising the warrants on the treas

ury, drawn by the Governor under existing laws
or resolves, the Auditor, and in all matters of
doubt touching the law, the Attorney- General,

may, with equal safety and more directness and

uniformity of decision, be substituted, or the

legislature may make other provisions thereon if

necessary, as is also provided, in all other matters
not enumerated in the resolutions.

Without entering further into a detail of the

facts and reasons that have induced the Committee
to come to their decision upon the matters sub
mitted to them, they recommend the adoption of

the resolutions herewith reported.
For the Committee,

B. F. IIALLETT, Chairman.

Resolutions relating to the Council.

1. Resolved, That the Constitution should be
so altered as to strike out the 3d section of chap
ter 2, relating to &quot;the Council for advising the

Governor in the executive part of the govern
ment,&quot; and substitute therefor a distribution of

its powers and duties to other branches and offi

cers of the government.
2. Resolved, That the powers and duties of the

Council should be distributed as follows :

First. Tlie advisory power in &quot;pardoning of

fences,&quot; to the Governor.
Second. The advisory and confirming power

in appointments of civil officers, to the Senate.

Third. The examination of returns of votes for

Senators, Representatives to Congress, Electors of

President and Vice-President, and all other cases

in which returns made by law are referred to the

Governor and Councilto a Board consisting of

the Governor, Lieutenant- Governor, the Secre

tary of State, the General Treasurer, and the

Attorney- General, or a majority of them.
Fourth. The Governor s warrants for drawing

moneys out of the treasury shall be drawn upon
the certificate of the Auditor, and in all cases of

doubt, by the advice and approval of the Attorney-
General, or such other officer or officers as the

legislature may by law direct.

Fifth. All other duties now required to be

performed by the Governor and Council jointly,
or by the Council, shall devolve on the governor
until the legislature shall otherwise provide by
law.

3. Resolved, That it should be provided in the

Constitution that whenever the oifices of Gover
nor and Lieutenant- Governor shall both be va

cant, the legislature, if in session, shall, by joint

ballot, fill tae vacancy of Governor ; but if the

legislature be not in session, then the Speaker of

the House of Representatives shall act as Gover
nor until the next annual election. And in case

of the death, disability or resignation of the

Speaker, the legislature shall be convened by
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proclamation of the Secretary of the Common
wealth, to fill the vacancy by joint ballot of both
Houses.

SYXOPSIS OP THE POWERS AND DUTIES OF THE
COUNCIL.

PART 1. Duties required of the Council by the

Constitution,

1. To assemble upon the call of the governor,
and advise him in the executive part of the gov
ernment, agreeably to the constitution and the
laws of the land.

&quot;

Ch. 2, sect. 1, art. 4. Ch. 2,

sect. 3, art. 1.

2. To advise and consent to all money warrants
drawn by the governor on the treasury. Ch. 1,

sect. 1, art. 4. Ch. 2, sect. 1, art. 11.

3. To assign, with the governor, the number of

senators to be chosen in each district, according
to the number of inhabitants in the same, every
tenth year, by the census. Ch. 1, sect. 2, art. 1.

And to examine, with the governor, the records

of votes for senators. Ch. 1, sect. 2, art. 3.

4. To apportion, with the governor, in the year
of each decennial census, the number of represent
atives which each city, town and representative
district is entitled to elect, and ascertain how
many years, within ten years, any town may
elect a representative, which is not entitled to

elect one every year. Ch. 1, sect. 3, art. 2.

5. To advise the governor in calling together,

adjourning, proroguing, and dissolving the gen
eral court, and in directing the place where the
session shall be held within the State, in case of
infectious disease or other case making a change
necessary. Ch. 2, sect. 1, art. 5

fy 6.

6. To advise the governor in pardoning of
fences. Ch. 2, sect. 1, art 8.

7. To advise and consent to the appointment,
by the governor, of all judicial officers, the attor

ney-general, the solicitor-general, all sheriffs, cor

oners, and registers of probate, and notaries pub
lic ; and to consent to the removal of notaries

public from office, by the governor, upon the
address of both houses of the legislature ; and to

advise the governor in appointing suitable per
sons to fill such military offices, as have failed to

be filled by election. Ch. 2, sect. 1, art. 9 ft 10.

8. To execute all executive powers, in case the
office of governor and lieutenant-governor shall

be vacant. Ch. 2, sect. 3, art. 6.

9. To advise and consent to the appointment,
by the governor, of a suitable person to the office

of secretary or treasurer of the Commonwealth,
when such office shall become vacant from any
cause during the recess of the general court. Ch.

2, sect. 4, art. 1.

10. To consent to the removal of judicial offi

cers by the governor, upon the address of both
houses of the legislature. Ch. ?,, art. 1.

11. To hear and determine with the governor,
all causes of marriage, divorce and alimony, and
all appeals from the judges of probate, until the

legislature shall by law make other provision,
(which has been made). Ch. 3, art. 5.

12. To attend the governor in the administra
tion of the oath of office to the senators and rep
resentatives. Ch. 6, art. 1.

22

PART 2. Duties required of the Council by the

Laws.

1. To examine and count, with the governor,
the returns of votes for representatives in con

gress, and for electors of president and vice-presi
dent. R. ,S ., ch. 6, $$ 5, 19.

2. To visit, with the governor, the State Prison

annually, or oftener, at pleasure, and supervise
its general discipline, and perform other advisory
services with the governor relating to that insti

tution. 1L S., ch. 144, 3, 4, 5, 11, 15, 49, 50,
51, and subsequent Acts upon the same subject.

3. To advise and assist the governor in his ap
pointments and duties relating to the State Lu
natic Hospital. R. ,S., ch. 48, and the subsequent
Acts upon the same subject.

4. To advise and assist the governor in his ap
pointments and duties relating to the Board of
Education. Act of 1837, ch. 241, and the subse

quent Acts upon the same subject.
5. To advise and assist the governor in his ap

pointments and duties relating to the State Reform
School. Act o/1847, ch. 165, and the subsequent
Acts upon the same subject.

6. To advise and assist the governor in his ap
pointments and duties relating to the Board of

Agriculture. Act of 1852, ch. 142.

7. To advise the governor in his appointment
of Trustees of the State Library. Act of 1850, ch.

182.

8. To advise and assist the governor in his du
ties relating to any representative districts which
may be formed by towns under the thirteenth
article of amendments in the Constitution. Act

of 1840, ch. 66.

9. To advise and assist the governor in his ap
pointments and duties relating to Pilotage and
Pilots. R. ,S., ch. 32. Act of 1845, ch. 187, and
other Acts upon the same subject.

10. To advise and assist the governor in his

appointments and duties relating to Commission
ers, and their compensation and reports, for a

great variety of purposes ; also relating to various

Trustees, and to the approval of official bonds
;

also, relating to the issue and disposition of State

Scrip ; and also relating to the various State Funds,
and many other subjects, all which are provided
for by a great number and variety of temporary
and special acts and resolves. Accounts arc now
examined and certified by the auditor of accounts.
Act o/ 1849, ch. 56, and the subsequent Acts upon
the same subject.

Removal of Justices.

On motion by Mr. WATERS, of Millbury,it

Ordered, That the Committee on the Judiciary
be instructed to consider the expediency of defin

ing more clearly the power and the manner of

removing Justices of the Peace for sufficient

cause, the same being now involved in doubt and,

wholly impracticable.

Payment of Debts.

On motion by Mr. DAVIS, of Acton,
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Ordered, That the Committee to whom was
referred so much of the Constitution as is con

tained in the Preamble and Declaration of liights,

be instructed to inquire into the expediency of so

amending the same, that no person by act of gov
ernment shall be released from paying his honest

debts, whenever he has the ability so to do
;
and

report thereon.

Mr. WILSON, of Natick. I rise for the pur

pose of make a suggestion, and I do it at the re

quest of the Messenger. He states that the

House is in a very unfit condition for our accom

modation ;
that he wishes to put down a new car

pet and clean ilp the hall, and that he can do it if

the Convention will give him this afternoon and

the forenoon of Monday, so that by three o clock

011 the afternoon of Monday he will have every

thing in readiness. I will suggest to the Con

vention, therefore, the propriety of adjourning
until 3 o clock 011 Monday for that purpose.

Mr. BROWN, of Douglas, thereupon moved

that when the Convention adjourn it be to meet

at 3 o clock, P. M., 011 Monday.
Mr. AUSTIN, of Swaii/ey, moved to amend

the motion by substituting ten o clock, A. M.

The amendment was disagreed to.

The question was taken 011 the motion of the

gentleman from Douglas, and upon a division

ayes, 137 ; noes, 32 it was decided in the affirm

ative.

On motion, the Convention then, at twenty-
five minutes past one o clock, P. M., adjourned.

MONDAY, May 30, 1853.

The Convention met, pursuant to adjourn

ment, at 3 o clock, P. M.

Prayer by the chaplain.

The Journal of Saturday s proceedings was read

and approved.

Incorporated Towns.

The following communication was laid before

the Convention. It was read by the Secretary :

Secretary s Office, Boston,

May, 30, 1853.

In compliance with an order of the Convention

of the 27th inst., I herewith present a list of the

towns incorporated since 1820, arranged in coun

ties, with the dates of their incorporation.

Respectfully, your
Most obedient servant,

E. M. WKIGHT.
To the President of the Convention.

On motion of Mr. THOMPSON, of Charles-

town, the communication and accompanying docu

ment were laid upon the table and ordered to be

printed.

Lieutenant- Governor.

On motion by Mr. FRENCH of Berkley,

Ordered, That the Committee having under
consideration that part of the Constitution relat

ing to the Lieutenant- Governor, be instructed to

inquire into the expediency of abolishing that of

fice in tliis Commonwealth.

Prison Inspector.

On motion by Mr. WILSON, of Natick,

Ordered, That the Committee to whom was
referred so much of the Constitution as relates to

the Secretary, Treasurer, and Attorney- General, be

instructed to consider the expediency of amending
the Constitution so as to provide for the election

by the people of the Commonwealth of a Prison

Inspector.

Member for Berlin.

Mr. GOURGAS, of Concord, presented a com

munication signed by the selectmen of Berlin, ac

crediting George S. Boutwell, of Grotoii, delegate

for that town.

The communication was read as follows :

COMMONWEALTH OF MASSACHUSETTS.

County of Worcester.

Pursuant to a request made to the selectmen of

Berlin, by order of the Convention for revising
the Constitution of this Commonwealth, now in

session in Boston, the qualified electors of said

Berlin, in town meeting convened, on Friday the

27th day of May, inst., did elect in the manner

prescribed by the Act calling the Convention,

adopted by the people on the second Monday of

November, A. D., 1852, George S. Boutwell, of

Grotoii, as their delegate to represent them in

the Convention aforesaid, in place of Hon. Henry
Wilson, resigned.
Dated at &quot;Berlin, this twenty-seventh day of

May, A. D., 1853.

SILAS SAWYER, &amp;gt; Selectmen

LEWIS L. CAIITER, 5 of Berlin.

No objection being made thereto the commu
nication was placed 011 file.

Mr. Boutwell appeared and took his scat.

Reconsideration.

Mr. WILKINS, of Boston. A few minutes

ago an order was referred to the Committee 011

the Lieutenant- Governor, directing that Commit
tee to inquire into the expediency of abolishing

that office. The chairman of that Committee is

not present. I will therefore move that the vote

by which it was referred to the Committee be re

considered, and that it be laid upon the table for

the present. The Committee have had the sub-
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Sanderson, Amasa

Sheldon, Luther

Sherman, Charles

Simmons, Perez

Simonds, John W.
Stacy, Eben II.

Stetson, Caleb

Stevenson, J. Thomas

Stiles, Gideon

Storrow, Charles S.

Stutson, William

Turner, David P.

Tyler, John S.

Viiiton, George A.

Wales, Bradford L.

Wallace, Frederick T.

Walker, Amasa

Waters, Asa II.

Wetmore, Thomas

Whitney, James S.

Wilbur, Joseph

Wood, Charles C.

Yeas, 289
; nays, 6

; absent, 120.

Commonwealth of Massachusetts.

Mr. WILSON, of Natick. I perceive, Sir, that

the chairman of the Committee who reported the

resolves on the subject of Elections by Plurality of

Yotes is absent, as also the chairman of the Com
mittee on the subject of Lieutenant-Governor,

and also the chairman of the Committee on the

Qualifications of Voters, and as these gentlemen
are doubtless desirous of being here when those

subjects respectively are acted upon, and as we
have other matters that we may proceed with, I

will move that the Convention go into Commit
tee of the Whole, to consider the Report of the

Committee on the Frame of Government, that

the name &quot;The Commonwealth of Massachu

setts
&quot;

ought to be retained.

The motion was agreed to.

COMMITTEE OF THE WHOLE.

The Convention accordingly resolved itself into

Committee of the Whole, Mr. Thompson, of

Charlcstowii, in the Chair, and proceeded to con

sider the resolve reported by the Committee on

the Frame of Government, that the name the

&quot;Commonwealth of Massachusetts&quot; be retained.

The resolve was adopted by the Committee

without debate, and on motion of Mr. IIALL, of

Ilaverhill, the Committee rose and reported the

resolution back to the Convention, with the recom

mendation that it do pass.

IX CONVENTION.

The Committee of the Whole having reported

as above, the resolution was ordered to a second

reading.

Mr. WILSON, of Natick, said he supposed
there would be no opposition to the final passage

of this resolution. He would move, therefore,

that the rule be dispensed with, and that it be now
read a second time.

No objection being made, the resolution was
read a second time and passed.

COMMITTEE OF THE WHOLE.

On motion of Mr. HALL, of Ilaverhill, the

Convention resolved itself into Committee of the

Whole, Mr. Butler, of Lowell, in the Chair,

on the Report of the Committee on the Frame of

Government, concerning the time of holding State

and County Elections.

Time of Holding Elections.

The Secretary read the resolution as reported by
the Committee, as follows :

Resohed, That the Constitution be so amended
as to provide that all popular elections of State

and County Officers, recurring at stated periods,
be held hereafter on the Tuesday next succeeding
the first Monday in November.

The resolution was adopted by the Committee

without debate.

On motion of Mr. EARLE, of Worcester, the

Committee rose and reported the resolves to the

Convention, with a recommendation that it do

pass.

IN CONVENTION.

The chairman of the Committee of the Whole

having reported as above, the resolution was
ordered to a second reading, and on motion of Mr.

WILSON, of Natick, the rule was dispensed

with, and it was put upon its final passage.

The resolution was accordingly read a second

time and passed.

Lieutenant- Governor.

On motion of Mr. WILSON, of Natick, the

Convention again resolved itself into

COMMITTEE OF THE WHOLE,

Mr. CROAVNIXSIIIELD, of Boston, in the

Chair, and proceeded to consider the Report of the

Committee on the subject of the Lieutenant-Gov
ernor.

The reasons reported from the Committee on so

much of the Constitution as relates to the Lieu

tenant-Governor, were read, as follows :

Article 1. There shall be annually elected a

Lieutenant- Governor of the Commonwealth of

Massachusetts, whose title shall be His Honor,
and whose eligibility to the office and qualifications

therefor, shall be the same as those of the Gov
ernor ; and the day and manner of his election,
and the qualifications of the electors, shall be the

same as arc required in the election of a Governor.
The return of votes for this officer, and the declar

ation of his election, shall be in the same manner
;

and if no one person shall be found to have a

majority of all the votes returned, the vacancy
shall Lc filled by the Senate and House of Rcpre-
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sentatives in the same manner as the Governor is

to be elected, in case no one person shall have
a majority of the votes of the people, to be Gover
nor.

The Lieutenant- Governor shall hold his office

for one year, next following the first Wednesday
of January, and until another is chosen and qual
ified in his stead.

Article 2. The Lieutenant- Governor shall be
President of the Senate when not acting as Gov
ernor, but shall vote only when the Senate is

equally divided.

Article 3. Whenever the chair of the Governor
shall be vacated, by reason of his death or absence
from the Commonwealth, or otherwise, the Liexi-

tenant- Governor, for the time being, shall, cVuring
such vacancy, perform all the duties incumbent

upon the Gorernor, and shall have and exercise

all the powers and authorities, which, by this

Constitution, the Governor is vested with, when
personally present.

Mr. BUTLER, of Lowell, moved to amend the

first article by striking out the words &quot;whose title

shall be His Honor.&quot;

Mr. WILKINS, of Boston, said that this sub

ject had been fully considered by the Committee,

and they were unanimously in favor of retaining

that title. He supposed, however, that if the

Coiiyeiition decided to strike out the title of His

Excellency, attached to the office of the Governor,

every gentleman present would also be disposed to

strike out the title of &quot; His Honor.&quot; He thought
it would be improper to adopt tbe amendment of

the gentleman from Lowell, until further action

had been taken on the subject of the title of the

Governor, and he hoped the motion would not

prevail.

Mr. BUTLER, of Lowell. As I moved the

amendment, I will state to the Committee some
of the reasons which induced me to make the

motion. A preference is expressed by the Heport
of the Committee, that the Lieutenant-Governor

shall be the President of the Senate, with the title

of &quot; His Honor,&quot; and I am rather fearful that if

we make this title constitutional as is proposed,

that when acting in his proper capacity in the

Senate, instead of being addressed as &quot;Mr. Presi

dent,&quot; the appropriate title, he will always be ad

dressed as &quot; Your Honor.&quot; Whether this Avould

be the case or not, however, I think there can be

no doubt as to what course, should be taken by
the Convention in regard to this matter of titles,

without entering into a consideration of the some

what mooted question, whether a title is or is not

in contravention of the Constitution of the United

States, it certainly is in contravention of the opin
ion of every true republican. If you adopt this

system of attaching titles to the varioiis offices of

trust, I do not know where you are to stop, and
I apprehend if you give to the President of the

Senate this title of &quot;His Honor,&quot; you will not

hesitate to confer upon the Speaker of the House of

Representatives, the appellation &quot;His Reverence.&quot;

I think, with the gentleman from Boston, (Mr.

Wilkins,) that the title &quot;His Excellency,&quot; as ap

plied to the Governor, and the title &quot; His Honor,&quot;

as applied to the Lieutenant- Governor, should

be both rejected or both be retained.

And now that we have this resolution before

us, I hope, without much debate, unless gentle

men have good reasons for retaining the title, that
&quot; His Honor,&quot; as a title, will be stricken from the

Constitution.

I think, Sir, it is no reflection upon our fore

fathers, that we now take this step ; the wonder
is they did not retain more of these titles,

coming, as they did, from a monarchical govern
ment, fresh from the titled nobility, and from
titular dignitaries, both of church and state. I

think that if the Convention of 1820 had gone
into a revision of the Constitution, instead of con

tenting themselves with amendments, they would
have stricken out all titles of every description.
But whether this be so or not, it is clearly our

duty to remove them. It is not the title in this

country that gives the honor to the officer, but it

is the qualification of the man. And I trust there

will never be a lieutenant-governor elected in

this Commonwealth, who will not be quite con

tent with the plain nominal title which his office

confers.

Mr. WILKIXS, of Boston. I wish to correct

a statement that I made with regard to the una

nimity of the Committee, in their Report. There

was one individual, as it now occurs to me, who
did not concur in the Report, and was adverse to

retaining the title.

Mr. WILSOX, of Xatick. The gentleman
from Boston tells us that the Committee were

not unanimous that one gentleman was opposed
to retaining this title. I hope, Sir, the Conven
tion will be quite unanimous in striking out the

title, and in adopting the motion made by the gen
tleman from Lowell. We have no title in our

national government, and I believe there is no

title in any State in the Union, and I really hope
that in tliis age of the world, the Convention

called in tins old Commonwealth, will not make
itself supremely ridiculous by retaining this title.

Mr. TRAIN, of Framingham. I rise not to

speak with reference particularly to the motion

made by the delegate from Lowell, (Mr. Butler,)

but simply to suggest whether these resolutions do

not require a deeper incision of the knife than

that amendment Avould make
; because I think

that in the end, the Convention will think it ex

pedient to abolish the office of lieutenant-gov-
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ernor altogether. I find in the second article of

the Report of the Committee, a provision that &quot; the

Lieutenant- Governor shall be President of the

Senate, when not acting as Governor, but shall

vote only when the Senate is equally divided.&quot; I

know from what I have heard upon this subject

from members of the Convention and others, that

there is a great objection to this article, and I have

no doubt that at some stage of the proceedings,

that article will be stricken out. I think the

Convention will be satisfied that there is an im

propriety in prescribing who shall be the pre

siding officer of, one branch of the legislature ;

and I think that office should be left to be filled

by the senators themselves, as we know a man

might be elected to the office of lieutenant-gov
ernor who would not be well qualified to act as a

presiding officer of a legislative body. If we
abolish the office of Councillors, the lieutenant-

governor would be a mere ornamental officer, a

sort of fifth wheel to a coach
;
there would be

nothing left for him to do except to preside over

the Senate. I am quite sure that that feature of

the Constitution will be stricken out by the Con
vention. It seems to me that at some proper stage
of our proceedings, these resolves should be

amended by striking out the first and second reso

lutions, and amending the third so as to provide
that whenever the chair of the governor shall be

vacated by reason of death, or absence, the duties

devolving on him shall be performed by the Pres

ident of the Senate for the time being, and in case

of absence or inability on the part of the President

of the Senate to perform those duties, they shall

be performed by the Speaker of the House of

Representatives. In the absence of the Council I

do not see any occasion for the office. Certainly
it would be inexpedient that A\ e should provide
for his being, ex-ojftcio, President of the Senate

;

and if no other one makes the motion, I will, at

the proper time, move to abolish the office of

lieutenant-governor.
The CHAIRMAN. The Chair would suggest

that after this article has been amended, if it shall

be amended, it will be in order to move to strike

out the whole of it.

Mr. WILKINS, of Boston. I have two or

three amendments which I wish to propose, which

I think would improve these resolutions ; and I

hope we may go on and improve the resolutions as

much as the Convention see fit. Then if any one

wishes to apply the knife so deeply as to destroy
the office, we can consider that point afterwards.

Mr. KEYES, for Abington. It secerns to me
that it would be better, in the first place, to find

out what the character of this office is to be, be

fore we discuss the title of the person who is to

hold it. I suppose that the original design of giv

ing these titles was not on account of the active

official duties of the lieutenant-governor, btit be

cause he was placed there to receive the mantle of

the governor, provided it should fall on his

shoulders. Before we begin this change in view
of the reports made, we should reflect on what is

to be the final result of all this. Is it the purpose
of this Convention so to take away the powers
of these officers as to take away their titles and
reduce their authority and make them contempti
ble ? It was the original idea that the govern
ment owed something to its own respect and that

of its officers, more than the laws themselves.

That class of people who generally are considered

the most adverse and opposed to titles are the

very first to follow titles and apply titles and forms.

It has been considered that these formalities and
titles had a meaning, and undoubtedly they had

;

and if they had any meaning, the question is

whether we will begin and destroy them all, take

away all this legislative and executive import

ance, and leave them without power, and without

respect. I do not consider this matter of &quot; His

Honor,&quot; as a very remarkable thing one way or

the other.

But what have the people done, without any
constitution requiring it, of their own authority ?

We have, to be sure, often given titles which
hold to a man as strongly as that proposed for the

lieutenant-governor. If a man is elected into the

executive council
;
for instance, he is called hon

orable then and forever after, however little he

may be worthy. But we can give it as much
worth as we please. It is a distinguishing mark,
it is a testimonial that that gentleman has held

some conspicuous place. I do not think it is any
more anti-democratic than it is to call a man cap

tain, or colonel, or general. Why is it ? [Laugh

ter.] Now I must say that I do not think the

author of this Report, who certainly must have

been familiar with the character of the office of

lieutenant-governor, has done himself or the other

gentlemen who have occupied that office in the

government of Massachusetts, due credit. He
says that the office of lieutenant-governor is non-

essential in this government. If so, it is in con

sequence of the failure of the officer himself to

discharge the duties that devolve upon him, and

not on account of the character of the office. I

once had the honor, Sir, of a seat in the Council.

I saw and learned an important fact, that that

Council is not a mere nothing as it is frequently

represented to be. The duties which that Coun
cil have as the Committee on Pardons alone, ren

der it one of the most important and essential

branches of this government. Yes, Sir, in that
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uncertainty which must always attend the deci

sions of the courts, with those chances which send

one man to prison and set another at large when
both are equally guilty, there must be required
the most careful study and attention of the most

humane and philanthropic minds. The lieuteii-

ant-governor is chairman of that Board, and he

participates also in the action of the governor
liiinself. Sometimes, too, it happens that in his

participation in the dvities of the governor he is &quot; a

power behind the throne which is greater than

the throne itself.&quot; How can the man who is to

fill these posts be a non-essential in this govern
ment ?

Then before I could vote for many of the things
in this Report I should want to know whether the

Council is to be retained. I think it should be
;

and if it is retained the lieutenant-governor has

no business in the Senate. The great theory of

our government was a separation of the several

functions. After comparing all other govern
ments the great success of ours has been attribut

ed to the fact that each department was kept

entirely separate from all others.

The attempt to strike out the title is like the

attempt of some of the old republics, when the

aristocracy combined to strip the crown of its

honors, because they thought that all of them
should not be enjoyed by the crown any more
than by themselves. What was the result?

It was the ruin of the republic. It occurs to me
that it would be proper to consider what other

reports have been made to this Committee. It

has been said that we shall break up the Council
;

but it seems to me it would be like breaking up
one devil, or evil which I regard as the same

thing and making seven more, worse than the

original. It would break up this Council, and
j

make three or four distinct councils. It seems to
j

me that would be 110 improvement. It would be
;

mixing up the various offices of the Common
wealth, and giving various powers to individuals

who ought to confine themselves to their special

business. I have alluded to that Report, for the

purpose of suggesting the various matters which
have been before us, that we may calculate how

|

much this first step is to cost in breaking down,

weakening, and in that respect, lessening the re

spect for the government.
Mr. EAMES, of Washington. I had the honor

to be a member of the Committee who made this

Report ; and I was the only member of that Com
mittee that advocated taking away the title from
the office of lieutenant-governor. We had the

subject under consideration for two or three days.
No one, I think, can show that the expense will

be lessened by abolishing the office altogether. I

was in favor of retaining the office of lieutenant-

governor, and the Council as they are. As it has

been observed by the gentleman for Abiiigton,

(Mr. Keyes,) I consider the pardoning duty a

great duty ; and there is a great responsibility at

tached to it; and I think councillors are needed,
to discharge that duty. The lieutenant-gov
ernor, as I understand, and have always under

stood, is the chairman of that Board. Now if you
abolish the Council, and place the lieutenant-

governor in the Senate, where are we to get our

pardoning committee r I think it will still be neces

sary that we shall have a pardoning committee.

It has been suggested by members of this Con
vention that we shall take the pardoning committee

from the Senate. I am from the county of Berk

shire, and as an inhabitant of the county of Berk

shire, I shall not be willing that any part of that

county shall be unrepresented in the Senate.

From what little experience I have had, I am in

favor of retaining the executive department as it

now stands. I think there can be no saving of

expense by abolishing the Council, as we shall

have to take other persons to fill their places, which
will make the expense greater than it will be to

retain them. On Saturday I was very urgent
that we should make greater progress with our

business, but toward the close of the session on
that day, I was led to conclude that we had al

most done what we may have to do
;
for when

toward the close of the session, there came up a

resolution to strike out the titles, His Excellency
and His Honor, I concluded we could have little

more business before xis.

Mr. FROTIIINUIIAM, of Charlcstown. I rise

to inquire whether it will not lie well to amend
the first article of these resolutions, so that it will

not determine the plurality question. If gentle
men will rend it they will find that in the last

clause it states that &quot;The return of votes for this

officer, and declaration of his election shall be in

the same manner
;
and if no one person shall bo

found to have a majority,&quot; &c. I move to amend
the article by adding, after the word &quot;manner,&quot;

the words &quot;as that of governor ;&quot;
and strike out

the words &quot;be found to have a majority of all the

votes returned,&quot; and insert the words &quot;have been

elected;&quot; so that it will read as follows: &quot;The

return of the votes for this officer, and the decla

ration of his election shall be in the same manner

as that of governor ; and if no person shall have

been elected, the vacancy shall be filled by the

House of Representatives, in the same manner as

the governor is elected,&quot; c.

The CHAIRMAN. The Chair would suggest
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that there is an amendment now pending, so that

the motion of the gentleman from Chaiicstowii is

not at present in order.

Mr. FIIOTHIXGHAM. Then as I have in

dicated what I desire, I will, while I am up,

make a remark with reference to the question of

striking out the title of &quot;His Honor.&quot; I am in

favor of striking it out
;
for I think that if it be

struck out, there will still be retained for the

lieutenant-governor a very respectable title to be

gin with. In the next place, neither the power
of an officer nor his respectability, nor the honor

in which he is held by the community, depends

upon the title, but upon the manner in which he

exercises his duty. We confer a title upon the

lieutenant-governor when we speak of him. We
call him governor ;

and that, after all, is better

by far than any title which you can confer upon
him by placing that title in the Constitution. I

remember that I found in reading the debates in

the first congress, there were long consultations

and long discussions in reference to the title which
should be given to the president of the United

States ; and then it was thought necessary, in

order that he should be respected abroad and be

held to be respectable at home, that he should

have some high-sounding title conferred upon
him, such as His Highness, or The Protector of

our Liberties, or something of that sort. But no

one could tell what title would be so much re

spected abroad, or be held to be so very respect

able at home
; and neither the Senate nor the

House the House, however, I believe did not

even entertain the proposition but the Senate

could not find out any title which would be

called respectable. Mr. Chairman, what more

beautiful, what more simple, what more admira

ble arrangement could be made than that which

was suggested at the time, to call him President

of the United States ? Who would stand up now
and venture to propose to change that title?

What an honor there is about it, and how could

that honor be increased ? No, Mr. Chairman ;

let us have no such titles in our Constitution.

We should go beyond them. Let us have the

title as simple as republican simplicity itself, and

we shall be up with the times. I am in favor of

abolishing both tire title of &quot;His Excellency&quot;

and &quot;His Honor.&quot;

Mr. WILSOX, of Xatick. I am a little sur

prised at the suggestions of my friend, the delegate

for Abington, (Mr. Keyes). My friend fears that

we are to rob the executive branch of the govern
ment of all influence, patronage and respectability ;

but I have no such fears. I hope and trust, Sir, that

this Convention will strip the executive branch of

tliis government of all the patronage and power

which it possesses, that can be put into the hands

of the people, for them to exercise. I have no

fears that by so doing we shall impair in the least

the influence and respectability of the executive

of this Commonwealth, or the confidence which
the people have in it. I fully agree with the

remarks of the gentleman from Charlestown I

believe that this Convention would make itself

ridiculous in the eyes of the people of Massachu

setts and of the country, if it should allow this

title to stand in the Constitution of this State.

The time has passed by in tins country, to retain

any title whatever, further than to let every man
bear the name and title of the office to wrhich he

has been elevated. We may call this particular

officer the Lieutenant- Governor of the Common
wealth of Massachusetts

;
and I should think

that title was honor enough for any man who
serves the people of Massachusetts in that capa

city. I agree with my friend from Framingham,
who has just addressed this body, that the second

article should be stricken out. I do not believe,

Sir, that the lieutenant-governor of this State

should be made president of the Senate, for I

wish to keep the executive and legislative

branches of this government entirely separate

and distinct. The president of the Senate must

necessarily wield great power in that body in the

appointment of committees, and not only of com
mittees of the Senate, but of the two branches of

the legislature. The president of the Senate has

to appoint a large number of joint standing com
mittees ;

and during a long session here he must

appoint something like twenty or thirty, and

sometimes perhaps more, joint special committees.

Xow, Sir, I think the president of the Senate

should be a member of that body, elected to the

Senate by the people, and that the lieutenant-

governor, if we retain that officer, should be a

branch of the executive power of the State, and

should have no connection whatever with the

legislative power of the State. Gentlemen may
refer to the example of other States, to show

what we should do in relation to this matter
; but

I do not choose to follow a wrong principle merely
because another State has adopted it. It may be

necessary, and I rather think it is necessary, that

we should have this office of lieutenant-governor.

Some three or four times in our history, the duty
of administering the office of governor of the

Commonwealth has devolved upon the lieuten

ant-governor, and the same thing may happen

again ;
but I am opposed to making an executive

officer, and one who is elected as an executive

officer, cither president of the Senate or speaker

of the House of Representatives. I think these

powers should not be thus commingled. Besides,
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Sir, a man may be selected as candidate either for

governor or lieutenant-governor, who possesses

unquestionable ability, and yet who is totally un
fitted to preside over cither branch of the legisla

ture. I hope that this amendment, which is

moved by the gentleman from Lowell, will be

sustained by the Committee and by the Conven
tion. I hope this Convention will retain no titles

whatever ; and I hope, further, Sir, that we shall

strike out the second article, and not undertake

to make the lieutenant-governor sit as presiding
officer in either of the legislative branches of this

government.
The question, being taken on the amendment

of Mr. Butler, it was agreed to.

Mr. &quot;\VILKINS, of Boston, then moved to

amend the first article by striking out of the llth

and 12th lines the words &quot;have a majority of all

the votes returned,&quot; and insert in lieu thereof

the words &quot; be elected
;&quot;

and also to strike out of

the 16th line the words &quot; a majority of,&quot; and in

sert in lieu thereof the words &quot;been elected by ;&quot;

which was agreed to.

Mr. WILSOX, of Xatick, moved to strike out

the second article, in the following words :

&quot; The Lieutenant-Governor shall be President
of the Senate when not acting as Governor, but
shall vote only when the Senate is equally di

vided.&quot;

Mr. HALLETT. I hope this subject will be

well considered before we consent to adopt that

course. I have been very desirous that a ques
tion whih lies behind this a change that has

been proposed by a report which has been referred

to the Committee of the Whole, but which has

not been reached in the order of business should

be first considered. There should be harmony in

the changes which are adopted in your Constitu

tion, if you desire to make it sustain itselfthrough
out as a whole

; although each chapter and sec

tion may have its substitute, these various substi

tutes when, put together, should make a consistent

whole. If you abolish the Council which I a7n

very much, inclined to think the Convention will
!

do when, they hear the reasons for it then you
will be obliged to hare some office like that of the

lieutenant-governor ;
and the very fact of your

being obliged to have such an officer carries with

it the necessity of assigning to him some duties.

If you take the example of every Commonwealth
in the United States, where a substitute officer for

the chief magistrate exist.-, and he is not sur- !

rounded by a council, in all such cases, without

exception, that officer is made the presiding offi

cer of the first branch of the legislative department.

Why should it not be so here ? So long as you

have a council and the governor presides there, the

lieutenant-governor acts in that body and is

necessarily withdrawn from the Senate ; but if

you do away with that body, the lieutenant-gov
ernor is the proper presiding officer of the Senate.

The suggestion has been made that a man maybe
perfectly qualified to be a lieutenant-governor,

who is not qualified to preside over the Senate.

I deny the proposition, Sir, that any man is fit to

be lieutenant-governor of this Commonwealth,
who could not perform the duties of presiding

officer in the Senate the most quiet, incidental

sort of duties which it is possible to attach to any
Chair in the world, requiring absolutely no more

talent or ability than to preside at town meetings
or over a board of selectmen. If he had to sit as

presiding officer in the House of Representatives,

or in a Convention like this, I would be ready to

admit that it would require some talent
;
but

without referring at all to recent periods, if we go
back to the ancient history of things in this State,

and look at the examples which we have had in

the Senate, I think it never need be apprehended
that the people of this Commonwealth would ever

choose a lieutenant-governor who could not pre

side there. [Laughter.] But if that should chance

to be the case if it be a possible fact to suppose
that a lieutenant-governor might be elected who
would not be fit to preside over forty men, where

they have 110 particular rules of order except what

their own convenience prompts, if the presiding

officer did not know anything about the rules of

order he would always have somebody there to

tell him
;
the Secretary of the Senate, who is

occupied there without intermission, would always
know how to advise him, if there is any appre
hension that the people of Massachusetts will not

elect a lieutenant-governor who has talent enough
to know how to discharge the duties that properly
devolve upon him. And, Sir, I think it is very

important that we should assign this duty to that

office, in order that the people may select a candi

date for the office of lieutenant-governor who has

the requisite qualifications. If he has got to pre
side over the Senate, the people &quot;would be sure to

select a man who is fitted for the duty which they
know he has to perform. You never knew the

people to fail in that respect ;
when they require

certain duties of an officer, they will find an officer

who is competent to discharge those duties
; but

if you are to take a man for a inere figure-head,

who has never got to act as captain except in case

of an accident, if the captain should be knocked

overboard, the people will say,
&quot;

any body will do

well enough for that.&quot; What is the design of

this office ? What is the lieutenant-governor for ?

That he mav advise and assist the chief magistrate
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of tliis Commonwealth ; and yet we were told,

forsooth, that the people may elect a man who is

not fit to preside over the Senate, when if death

comes to take away your governor, he is to act as

governor. Cases of that kind have happened in

the United States government; and may happen

again in our own Commonwealth. The instances

of that kind which have occurred heretofore, have

shown the people the importance of having the

second officer chosen with reference to that con

tingency ;
and for this reason I would have this

duty assigned to the lieutenant-governor, so that

the people would b.e more likely to choose a proper
man to fill that station.

&quot;Why
should he not be

presiding officer of the Senate ? The gentleman
from Framingham, (Mr. Train,) who rarely makes

a suggestion that does not make an impression

upon me, says that body should have the choice

of its own officers. That is not necessarily im

portant ; it is certainly unimportant, with refer

ence to the political relations existing in that body,
for the presiding officer of the Senate has no vote

except simply the casting vote. Then you find

great inconvenience in the Senate from another

source. It often happens now, and unless you
adopt the plurality rule, will happen again, that

your Senate has only some thirteen or fourteen

members when it is organized, and there is no
man among them who is well fitted to preside
over the body, or who would be selected if the

body was full
; still, out of the thirteen members

who are there, some individual must be chosen,

and under these circumstances, it causes great em
barrassment. On the other hand, if the lieuten

ant-governor, is the man to preside ;
in case he is

elected he will be there present ;
and in case there

is no election, the preceding lieutenant-governor

presides, and none of these inconveniences are

experienced. But I will not enlarge upon this

view of the subject. It seems to me that the rea

sons are so obvious and so numerous, that if

gentlemen will reflect upon it for a moment, they
will see that there is a fitness in this very service,

if the officer will bring his mind to it and qualify
himself for its duties

;
for there will be thereby

added to the office a dignity, employment and

position, which properly fit him to supply the

vacancy, if one should occur, in the office of chief

magistrate.

Mr. SARGENT, of Cambridge. If we are to

abolish the Council, I have yet to learn that we
have any necessity for this office at all ; and if

that should be done, I think that in the end the

Convention will abolish the office of lieutenant-

governor. As the gentleman who has last ad

dressed us has said, if we abolish the Council the

Ijeutenant-governor will be 110tiling but a figure

head
; but in my opinion he will be a figure-head

at the stern of the vessel ; and I do not think we
shall need any there. I am therefore in favor of

the amendment
;
for if we retain the officer, I

think that is the last position he ought to occupy.
The Senate, as it seems to me, ought to have an

opportunity to choose their own presiding officer
;

and if a lieutenant-governor is to be elected at

all, he is a part of the executive branch of the

government, and not a part of the Senate, for if

he were, the Senate would have forty-one mem
bers. Being, then, a part of the executive branch,
I think he ought not to preside in a legislative

branch, but that it is altogether preferable to leave

the Senate as it has been heretofore. It might,

perhaps, be well to provide, if the office of lieu

tenant-governor should be abolished, that in case

of the death or absence of the governor, the

president of the Senate should temporarily dis

charge the duties of that office.

Mr. HUBBARD, of Boston. While I respect

the Committee that reported these articles, it seems

to me that the course which has been pursued by
other committees is the more convenient one

that of making suggestions as to the modification

of the Constitution, without proceeding so far as

to embody those suggestions in specific articles, to

be inserted in the Constitution.

These articles, as reported, enter into minute

details of the mode and manner of electing the

lieutenant-governor, and as to the duties which

he shall perform. Now the whole frame-work
of these resolves or articles may have to be revised

and altered, if certain other amendments, which

have been reported or will be reported, shall be

adopted. There seems to be much doubt as to

what duties the Lieutenant-governor Avill have to

perform, even if that office is retained in the Con

stitution, as there is great diversity of sentiment

upon that point.

It has been decided already that the title, which

the present Constitution prefixes to his name,
shall be stricken out, for, if I remember right,

that vote has been taken, and it is now proposed
to strike out one particular article which the Com
mittee have proposed, after having prescribed his

duties. I submit, Sir, if, in the present state of

the question, as it stands before the Convention,

before we have determined what shall be done

with the Council, before we have determined how
the governor shall be elected, the Coiirention

should now simply declare that it is expedient
and proper to ictain the office of lieutenant-gov

ernor, and that so much as relates to his title shall

be expunged from the Constitution, we probably
shall have proceeded as far as the Convention, at

the present time, is prepared to proceed.
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If the Committee of the Whole should now
make that report, it should be placed on the table,

until other general principles are settled, and by
and by we can arrange the various matters of the

Constitution, so as to make it harmonious in its

several parts.

I therefore beg leave to submit the following

amendment, as a substitute : Strike out all after

the word &quot;

Resolved,&quot; and insert &quot; That it is ex

pedient that the office of Lieutenant-Governor

should be retained, and that chapter two and arti

cle first should be amended by expunging the

words, whose title shall be His Honor. &quot;

Mr. BUTLEll, of Lowell. I quite agree with

the gentleman from Boston, who has just taken

his seat, in the statement made by him, that the

discussion of the details of this matter, at this

time, is premature, and of course of little value.

While I might vote for his amendment, I would

suggest to him, and to the Committee, (with the

permission of the gentleman who made the mo
tion to amend,) whether it might not be the best

manner of reaching a result satisfactory to all, to

let the Committee rise, and report the resolutions

as they now stand, to the Convention. Then we
shall have the first resolution amended, and

nothing done with the second and third. Then,
in C ovention, let some gentleman move that the

resolves be again referred to the Committee of the

Whole, to take their place upon the calendar,

which would transfer them to a position after the

resolves in reference to the Council, and after the

resolves which we have before us. They will

then come up in their regular place, which I

think would be agreeable to the gentleman from

Boston, (Mr. Hubbard,) as it would meet ex

actly the point which he wishes to meet, and we
should not lose the labor we have done, in

amending the iirst article.

If the gentleman, from Framingham, (Mr.

Train,) will withdraw his amendment, I will

move that this Committee rise and report the re

solves to the Convention, with a view, when in

Convention, of moving that they be recommitted

to the Committee of the Whole, so that they then

may take their place after the resolves in relation

to the Council.

If the gentleman from Boston, and the gentle
man from Framingham, see no objection to this

course, I think it will disembarrass the Conven
tion on this matter.

Mr. HUBBARD, of Boston. I would inquire
whether ifthe amendment I have suggested should

be adopted by the Committee of the Whole at the

present time, we could not then take the course,

in Convention, which has been proposed by the

gentleman from Lowell, (Mr. Butler). Then

the resolves coming up a second time in Commit
tee of the Whole, we could append such addi

tional resolves as the subsequent action of the

Convention might render proper and expedient.

As it now stands, the resolves go back to the

Convention containing certain provisions in re

gard to the duties oflieutenant-governor and which,
if the matter again comes up before the Commit
tee of the Whole, must be amended

; but if it

goes back as a simple proposition that we have a

lieutenant-governor, without the prefix of a title,

we can then add to his name what prefix we
choose.

Mr. FHOTIIIXGHAM, of Charleston!. I

confess I could have no objection to the course

proposed by the gentleman from Boston, (Mr.

Hubbard,) did it not seem to me, that, after all,

it is not quite parliamentary to take up the re

port of a Committee, in the absence of its chair

man, and cut and carve it in any manner which

we choose to. I believe, Mr. Chairman, he is the

only gentleman who is a member of this Conven

tion, that has ever been lieutenant-governor. I

would suggest to members of the Convention

whether it would not be, after all, a mere act of

courtesy to the chairman of that Committee to

postpone farther action upon this Report, until he

shall be present. I would make that suggestion

to members all around. I think I never knew, in

the limited experience I have had in deliberative

bodies, a single instance when the report of a

committee has been taken up and considered un
der such circumstances. For one, I confess I

like to proceed in a parliamentary manner, and in

a manner as courteous to every member of the

Convention as we can, without interfering with

the business of the Convention.

I am aware of the circumstances under which

we act this afternoon, that there seems to be no

other business before the Convention
; but still

I submit whether it would not be best, on the

whole, for the Committee to rise, report progress,

and ask leave to sit again.

Mr. WILSOX, of Xatick. I agree with the gen
tleman from Charlestown, who has just taken his

seat. I understand that we can go on with Xo.

8 on the Orders of the Day, being the Report
of the Committee on Oaths and Subscriptions.

However, I will assent to that arrangement.

But I wish simply to say, while I am up, a

single word in relation to the remarks of the gen
tleman for Wilbraham, (Mr. Hallett). I un

derstood him to say that there would be no trou

ble in this matter, as the people always select men

qualified to discharge the duties of any office,

when they know what the duties arc. This may
be so. I, however, have the opinion, that in tliis
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matter it would be better to leave the (Senate to

select its own presiding officer, and that, as a

general thing, the business of the legislature

would be promoted by so doing.

I am also in favor of retaining the office of lieu

tenant-governor. Governors Sullivan and Eustis

died in office, and the duties of governor thereup

on devolved upon the lieutenant-governor. Gov

ernor Davis was elected a senator of the United

States while in office, and his duties devolved

upon lieutenant-governor Armstrong. We have

had four instances in our history of that character,

and^t may be so again ;
and I would provide for it.

I am, however, willing to assent to the arrange

ment suggested by the gentleman from Charles-

town, (Mr. Frothingham,) that the Committee

rise, report progress, and ask leave to sit again.

For that purpose I make the motion.

The CHAIRMAN. Does the Chair under

stand the gentleman to withdraw his former

motion ?

Mr. WILSON. I do.

Mr. HUBBARD, of Boston. I would inquire

if the motion made by the gentleman from Natick

would then be considered as a pending motion,

when this subject shall come up again ?

The CHAIRMAN. It would not be, as it is

withdrawn.

Mr. GRAY, of Boston. This seems to be

merely a matter of form. Upon that there ap

pears to bo unanimity of sentiment. It appears

to me, as I understand the matter, that if the

motion to report these resolves, with the amend

ment already passed, to the Convention, be adopt

ed, it will enable us to refer them again to the

Committee of the Whole, in connection with the

Report in reference to the Council. Perhaps the

Chair can inform me upon that subject. I wish

to have them referred^to another Committee, and

also to have them put into such a condition, that

that Committee can act upon both resolves to

gether.

The CHAIRMAN. The Chair would state

that the whole matter would be subject to the

control of the Convention.

Mr. WILSON. I withdraw my motion, in

order to enable the gentleman from Lowell to

make his.

Mr. BUTLER, of Lowell. I now renew the

motion before indicated by me, to wit : that the

Committee rise, and report back the resolves to

the Convention. I will further say, that when
in Convention I will move to have the second

and third resolves referred to the Committee of

the Whole, at the same time with the resolves in

reference to the Council. That will bring all

these matters up together.

Mr. HUBBARD, of Boston. Would not that

motion amount to a recommendation that the

resolves should be adopted by the Convention ?

The CHAIRMAN. Not necessarily so.

The question was then taken upon the motion

of Mr. Butler, and it was agreed to.

IX CONVENTION&quot;.

The Committee accordingly rose and the Chair

man reported that the Committee had had under

consideration, according to order, the Report of

the Committee to whom was referred so much of

the Constitution as relates to Lieutenant- Governor

and had made some progress therein, and had in

structed him to report back the same to the Con

vention, with an amendment to the first article.

Mr. BUTLER. I now move that the second

and third articles be referred to the Committee of

the Whole, for consideration, at the same time

with the report in reference to the Council.

Mr. TRAIN, of Framiiigham. I would inquire
if we recommit the second and third articles to the

Committee of the Whole, where do we get the

power, if we desire to do so, to act upon the first

article ?

The PRESIDENT. The question will imme

diately be siibmitted to the Convention, upon
ordering the first article to its second reading.

Mr. TRAIN. My own idea is that the whole

Report should be recommitted, because there are

serious considerations, which may be urged, and

will be urged, to abolish the office of lieutenant-

governor, if the Committee report in favor of

abolishing the Council. It seems to me that this

consideration should be met while the subject is

under discussion in Committee. I suggest that

the whole resolves be recommitted.

Mr. BUTLER. I have no objection to that,

and I modify my motion, accordingly.

Mr. LORD. I would inquire if, after the

Convention have adopted an article, and the

whole article is sent back to the Committee of the

Whole, whether the Committee have the power
to modify it ?

Mr. GRAY, of Boston. I suggest to my col

league, whether it would not be entirely competent
for the Committee to strike out the article, in

spite of the amendment.

The PRESIDENT. In committing an article

to the Committee the Committee have full control

over it.

The question was then taken upon the motion

of Mr. Butler, to recommit the whole Report
to the Committee of the Whole, to take their place

011 the calendar with the resolves in reference to

the Council, and it was agreed to.
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Oaths and Subscriptions.

Mr. BTJTLEll, of Lowell, moved that the Con
vention resolve itself into Committee of the Whole,

upon the resolves reported by the Committee

upon Oaths and Subscriptions.

The motion was agreed to.

COMMITTEE OF THE WHOLE.

The Convention accordingly resolved itself into

Committee of the Whole, Mr. Gray, of Boston,

in the Chair, and proceeded to consider the said

Ilesolves. They were read, as follows :

1. Resolved, That it is expedient to amend, and
alter the existing Constitution in the first article

of the sixth chapter, by incorporating the oath of

allegiance and the oath of office into one formula.
2. Resolved, That it is expedient to alter and

amend this part of the Constitution, as follows,

namely : Strike out the words, &quot;

,So help me
God,&quot; where they first occur, and in lieu thereof

insert the word &quot;and.&quot; Also, strike out in the

official oath the words, &quot;

/, A. 13., do solemnly
swear and

affirm.&quot;
So that there shall be but one

oath taken and subscribed, which, as amended,
shall read as follows :

&quot;

I, A. B., do solemnly swear that I will bear
true faith and allegiance to the Commonwealth of

Massachusetts, and will support the Constitution

thereof ;
and that I will faithfully and impartially

discharge and perform all the duties incumbent on
me as (here insert the office), according to the

best of my abilities and understanding, agreeably
to the rules and regulations of the Constitution

and the laws of the Commonwealth. So help me
God.&quot;

3. Resolved, That it is expedient to amend and
alter the proviso in this article as follows :

1. Strike out the words, &quot; of the denomination
of the people called Quakers,&quot; and insert the

words &quot;conscientiously scrupulous of taking and

subscribing an oath.&quot;

2. Strike out the letter &quot;

s&quot; in the word
&quot;oaths,&quot; which follow the words

&quot;taking the

said
;&quot;

and strike out the words, &quot; in theforego
ing form&quot;

3. Strike out the words &quot; in the first oath.&quot;

Also, the Avords &quot; in the second oath&quot; and in each
of them, the words, &quot; So help me God.&quot;

4. Strike out the words, &quot; instead
thereof&quot;

where it first occurs in said proviso, so that the

proviso, as amended, shall read as follows :

&quot;

Provided, always, that when, any person,
chosen or appointed as aforesaid, shall be con

scientiously scrupulous of taking and subscribing
an oath, and shall decline taking the said oath, he
shall make his affirmation, and subscribe the same,

omitting the word swear, and inserting the
word affirm instead thereof, and subjoining
This I do under the pains and penalties of perjury&quot;

4. Resolved, That th third article of the sixth

chapter be stricken out of the Constitution.
5. Resolved, That it is not expedient to alter,

revise, or amend the fourth and sixth articles of
the sixth chapter, but that the same stand as they
and each of them now are.

6. Resolved, Tli at it is expedient to alter and
amend the fifth article of the sixth chapter, bv
striking out the words, &quot;

they shall bear test of

the first Justice of the Court to which they shall
be returnable, who is not a

party.&quot; So that the

article, as amended, shall read thus :

&quot; Article 5. All writs; issuing out of the clerk s

office in any of the courts of law, shall be in the
name of the Commonwealth of Massachusetts

;

they shall be under the seal of the court from
whence they issue, and be signed by the clerk of
such court.&quot;

Mr. BUTLEIl, of Lowell. If the Committee
will pardon me, I will explain, perilaps a little in

detail, the resolutions which have just been read.

It will be seen that by the first article of the sixth

chapter of the present Constitution every officer

chosen or appointed under the government, must,
in substance, now take two oaths, repeating his

name twice, and having the phrase,
&quot; So help me

God,&quot; repeated to him twice, in order to qualify
him for the performance of the duties of that office.

The Committee have recommended no change in

that section of the article, except to embody these

two oaths into one. Then there is a proviso that
&quot; when any person so chosen or appointed .shall

be of the denomination called Quakers, and shall

decline taking the said oaths, he shall make his

affirmation.&quot; The Committee have simply stricken

out the word, &quot;Quakers,&quot; and have inserted, in

lieu thereof, the words &quot;

conscientiously scrupu
lous of taking and subscribing an oath.&quot; We
have thought it advisable to make this change,
because there are very many people other than

Quakers who are scrupulous in relation to taking
an oath, and we have thought proper, therefore,

to provide that all such persons shall be allowed

to make affirmation. That is all the change we
recommend in this article. The proviso will read

precisely as it now stands, with that alteration.

The Committee have made no report upon
the second article at present, localise, as the Con
vention will perceive, it relates to incompatibility
of offices, and they cannot tell what offices to ren

der incompatible until they know what offices

will be agreed upon by the Convention, and what

will appertain to the Constitution. We also

passed over a portion of the first article which

provides as tohow these oaths shall be administered

to certain officers, for the same reason, because we
cannot tell what officers the Constitution will

provide for. For instance, this article, as it now

stands, provides that the governor, lieutenant gov
ernor and councillors shall be present at the ad

ministration of certain oaths. That the Commit
tee could not report upon until it is decided

whether the offices of councillors and lieutenant-

governor are to be continued.
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The next recommendation of the Committee is

that the third article of the sixth chapter of the

Constitution shall be stricken out. The article

is the following :

&quot; In all cases where sums of money arc men

tioned in this Constitution, the value thereof

shall be computed in silver at six shillings and

eight pence per ounce ; and it shall be in the

power of the legislature, from time to time, to in

crease such qualifications as to the property of

the person to be elected into offices, as the circum

stances of the Commonwealth shall require.&quot;

Now it was deemed in the first place, by the

Committee, that the congress of the United States

had the sole and exclusive power to settle the

value of money, and for that reason the matter

should be left with them. But further, the Com
mittee did not deem that it made the matter any
more certain for the Constitution to settle the value

of an ounce of silver at six shillings and eight

pence, for I believe there were some of us who
were not able to tell how much six shillings and

eight pence was. But however that may be, we

thought that as the whole matter of determining
the value of money was with the congress of the

United States it should be left to them entirely.

In relation to the latter part of the article which

prescribes that &quot; the legislature shall have power,
from time to time, to increase such qualifica

tions as to property of persons to be elected

into offices as the circumstances of the Common
wealth may require,&quot;

the Committee had no doubt

that all property qualification would be stricken

from the Constitution entirely, and therefore, of

course, there would be no necessity for this pro

vision and it seems in this they had correctly fore

seen what the action of the Convention would be

they have therefore recommended that this provi

sion should be stricken out with the remainder

of the article.

The fourth article, the Committee have recom

mended, should remain as it now stands in the

Constitution. It reads :

&quot; All commissions shall be in the name of the

Commonwealth of Massachusetts, signed by the

governor and attested by the secretary or his

deputy, and have the great seal of the Common
wealth affixed thereto.&quot;

The fifth article the Committee recommend

shall be amended by striking out in the second

line before the last, the words, &quot; They shall bear

test of the first justice of the court to which they
shall be returnable, who is not a

party.&quot;

It is known by all gentlemen of the profession,

what is the test of a writ, but to the non-pro
fessional gentlemen of the Convention it may not

be quite so plain. It is now a constitutional

provision that every writ shall bear the name of

the first justice. In accordance with that consti

tutional provision the name of that officer is

always printed on the writ. If he were to sign
his name upon the writ it would be some evidence

of its genuineness, but as it is now it simply bears

the name of the first justice of Cambridge or Bos

ton, as the case may be, which name is printed,

so that it is no guarantee of its genuineness what
ever. It is simply a mere form

; and if it had
been an inoffensive form, the Committee would

perhaps have allowed it to remain, but it has in

many cases proved to be a matter of serious in

convenience, for when the chief justice dies, it

then becomes a question of doubt as to who is

the first justice. Many have supposed that the

oldest justice in commission instead of the oldest

in years should be the first justice ;
and if the

lawyer makes a mistake in the name to be

placed upon the writ, it becomes worthless.

But there is no object to be accomplished by any
such form whatever. It makes the process 110

more valid, and does no good to any body, besides

being many times a source of much inconven

ience. The Committee were therefore unani

mous in recommending that it be stricken out.

The sixth article is as follows :
&quot; All the laws

which have heretofore been adopted, used, and

approved of, in the province, colony, or State of

Massachusetts Bay, and usually practised on in

the courts of law, shall still remain and be in full

force, until altered or repealed by the legislature :

such parts only cxcepted as arc repugnant to the

rights and liberties contained in this Constitution.&quot;

Now, every member of the Convention will at

once see how necessary it is that this provision
should be continued in force. It continues in

force a code of laws which has received a judicial

construction, which is well understood, which

has been practised upon for a long time, and which

is exceedingly necessary in our legal proceedings.

To illustrate it : I know of no law by which you
could collect a note of hand, unless this provision

were in force. Upon this provision depends, I

think, the title to four-fifths of all the real estate

in the Commonwealth. A gentleman near me

suggests that without this you could not define any
crime at all. We have to go to the common law

to explain the use of language. For instance,

the common law says that the man who has com
mitted murder shall be punished, and defines

the nature of the crime. The statute law pre
scribes what shall be the punishment for the

crime of murder, but without the code of com
mon law which this article of the Constitution

continues in force, we should have no legal defi

nition of what the crime of murder is. I think,
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therefore, in consideration of the fact that the law

which this article continues in force, has received

a judicial construction, is well understood, and

has been long practised upon in our courts, every
member of the Convention will concur with the

Committee that the article had better be retained

in its present form.

The seventh and eighth articles have not yet
been reported upon, for the reason that until

some further progress has been made by the Con

vention, the Committee could not act upon them

intelligibly.

&quot;With these exceptions, these arc all the amend
ments which the Committee have thought advis

able to make to these articles. I have only to re

peat, what is stated in the Report prefixed to these

resolves, that the Committee were unanimous in

making their Report. These subjects were first

considered by sub-committees, and afterwards

brought before us and acted upon in full Commit
tee ; and I trust these recommendations may
meet a like unanimity in the Convention.

Mr. IIUBBARD, of Boston. I take the lib

erty of making a single suggestion in relation to

this sixth article. The various forms of govern
ment which existed prior to the adoption of the

Constitution, in 1780, are recognized in this arti

cle. All the laws in force by virtue of the enact

ments of previous legislatures it was deemed ne

cessary to adopt and recognize as valid by the

Constitution then adopted. Xow, I do not know
what course this Convention will see fit to pur
sue in the end; but if the Constitution should be

revised, put into an entire new draft, and sent out

to the people, and the old one annulled, it seems

to mo there are many laws and enactments which
receive their vitality and power from the existing

Constitution, which would not continue in force

unless a provision were inserted continuing in

force the laws existing under that Constitution,

as this article does those enacted under the forms

of government existing prior to its adoption. I

would suggest, therefore, that it would be well to

insert after the words &quot;Province, Colony, or State

of Massachusetts
Bay,&quot; the words &quot;and Com

monwealth of Massachusetts.&quot;

Mr. BUTLER. The suggestion of the gentle
man from Boston, (Mr. Hubbard,) is not a new
one to the Committee. It was considered by
the sub-committee having that matter in charge.
We had supposed, however, that such a provis
ion would be unnecessary. The article now pro
vides for keeping in force &quot; all laws which have
heretofore been adopted, used, and approved of,

in the Province, Colony, or State of Massachusetts
j

Bay, and usually practised on in the courts of I

law.&quot; If you will notice the article closely, you

23

will observe that after the word
&quot;Bay,&quot;

is a

comma, so that the words &quot; and usually practised

on in the courts of law &quot; would seem to cover

all the ground which is necessary. But whether

it would or not by implication, it is so plain, that

it is hardly worth wbile to insert a provision re

cognizing the Commonwealth of Massachusetts.

I believe that this is to be a pretty thorough rev

olution. I do not allow any one to go beyond
me in that

;
but while I believe that, I cannot be

lieve that it will go to such an extent as to re

quire any special recognition of this Constitu

tion, or a particular assertion that there was ex

isting heretofore such a government as the gov
ernment of the Commonwealth of Massachusetts,

in order to make any of its provisions or acts

valid under the new government which we are

about to form. I understand that it is a species

of common law which we are to incorporate into

this article, and that the government which comes
in as a government of succession, comes in sub

ject to all the immunities and franchises of the

government which preceded it, unless those im
munities and franchises are altered by the express

provisions of the fundamental law of the succeed

ing government. I suppose this is well under

stood, but I may be wrong, and there may be

weight in the suggestion of the gentleman from
Boston. If I am mistaken, I should like to be

corrected.

Mr. IIUBBARD. I have had no opportunity
of seeing these resolves until they were brought in

this afternoon, and I have been so much engaged in

attending to the discussion, that I had not perused
them with any degree of care. I was not aware

that the subject to which I alluded, had been

brought to the notice of the Committee in their

deliberations
;
I therefore thought proper to call

the attention of the Convention to the fact ; and
if it docs no good, it will do no harm. As I read

the article under consideration, it recognizes and
continues in force all the laws which were in use

in the Colony, Province, or State of Massachu
setts Bay ;

and in addition to that, those which
have usually been practised on in the courts.

If the gentleman supposes the phrase
&quot; and

usually practised on in the courts of law in

cludes all which is necessary, then what goes be

fore is superfluous and entirely unnecessary. I

stated that I did not know what course would be

pursued by the Convention in sending the re

vised Constitution out to the people. Suppose
the new Constitution should contain a provision

by which, as soon as it went into effect, the old

one should be annulled
;

it strikes me that unless

there were some special provision inserted contin

uing in force the laws and enactments under the
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old Constitution, those laws and enactments

would cease to be in force until some new pro

visions were made to supply the defect.

Mr. DAXA, for Manchester. I think the re

marks of the gentleman who has just taken his

seat, (Mr. Hubbard,) are grounded upon the sup

position that it is necessary when we change our

Constitution, that we should also provide for

continuing in force the laws made under the pre

vious Constitution. Now it strikesme and upon
consultation with legal gentlemen around me, I

am confident that I must be right that when

you adopt a new Constitution, it is never necessary

to provide for continuing in force the laws under

the old Constitution. The new one does not re

peal those laws, because they subsist by virtue of

acts of legislation, which it does not annul. I

think this is a matter which is well settled. And
the reason why this sixth article was introduced

here at all, was that it might be perfectly under

stood that the common law should subsist, and

that we were not to be driven to statute law alone.

By inserting this article in the Constitution of

1780, it was to be understood that we adopted

common law as well as the statute laws, and the

reason which then made such a provision neces

sary was, that we had then gone through an actual

revolution. The old laws were made by the au

thority of the crown, but now laws were to be

made by a different government not by the same

sovereignty acting under a different form, but by
a different sovereignty, and it might have been a

question of a good deal of doubt, whether Mas

sachusetts, when she rebelled against Great Brit

ain, threw off her yoke and formed a new gov

ernment, was bound by her own laws, which

were enacted while under the crown. Under

these circumstances, therefore, it would become

necessary that the laws under the preceding gov
ernment should be recognized by the new one, in

order to continue them in force.

&quot;We put our sanction at once upon all those

royal laws under which we had lived, upon all

those laws which the provisional government
had sanctioned, which the people had acted upon,

and adopted once for all, until repealed by the

legislature. That, I submit to my friend from

Boston, is the reason why this article was adopted

in the Constitution, and it does not go so far as to

require us, whenever we are called upon to amend

or revise the Constitution, to provide that all prior

laws shall continue in force.

Mr. HALLETT, for Wilbraham. I wish to

offer an amendment by adding at the end of the

second section, the following,
&quot; and I, A B, do

solemnly swear that I will support the Consti

tution of the United States.&quot; It has perhaps

not occurred to gentlemen who are revising the

Constitution that we are under no obligations by
our own Constitution to support the Constitution

of the United States. The Constitution of Massa

chusetts Avas formed in 1780, before there was any
United States government, and of course no oath

of allegiance to the Union was required. Subse

quently the Constitution of the United States

was adopted, and in article 6th of that instrument

it is declared that &quot; the Senators and Representa
tives before mentioned, and the members of the

several State legislatures, and all executive and

judicial officers, both of the United States and of

the several States, shall be bound by oath or

affirmation to support this Constitution.&quot;

If we intend to respect the Constitution of the

United States, we are bound by our own Consti

tution to no oath of allegiance to the United

States, and it depends simply upon the provision

in the Revised Statutes, which the legislature may
repeal at any moment, and thus abolish our alle

giance to the Union. I think, therefore, that

there can be no objection to my amendment,
which provides, in all our obligations, after taking
an oath of allegiance to the Commonwealth, and

the oath of fidelity in office, that it should be fol

lowed up by the oath of the individual that he

will solemnly swear to support the Constitution

of the United States. I wish to make that a con

stitutional provision, and I trust that there will

be no objection to it.

Mr. CROWNINSHIELD, of Boston. As I

understand the question, I am opposed to the

amendment, for the reason that this oath, which

the gentleman proposes to incorporate into the

Constitution of Massachusetts, is now already

provided for by the Constitution of the United

States. All the officers of this Commonwealth
arc bound to take that oath, and they are obliged

to do it by the Constitution of the United States,

which is the supreme law of the land, and is

therefore, a higher power than our own law. It

is not at all necessary that we should incorporate
this oath into our Constitution. The act of doing
so would not give any sanction to it, because we
are bound by imperative terms in the Consti

tution of the United States, which, in the 6th

article provides that &quot; this Constitution and the

laws of the United States, which shall be made in

pursuance thereof, and all treaties made, or, which
shall be made, under the authority of the United

States, shall be the supreme law of the land
;
and

the judges in every State shall be bound thereby,

anything in the Constitution or laws of any State

to the contrary notwithstanding.&quot;

The senators and representatives before men

tioned, and the members of the several state



20th day.] OATHS AND SUBSCRIPTIONS. 357

Monday,&quot; BUTLER CROWNINSHIELD HALLETT. [May 30th.

legislatures, and all executive and judicial officers,

both of the United States, and of the several States,

shall be bound by oath or affirmation to support
this Constitution, c.

The members of the legislature, in either branch,

when they meet, always take the oath to support
the Constitution of the United States, by force of

the Constitution of the United States, and I think

the adoption of the amendment proposed will be

rather taking away from the obligation of that

oath than adding anything to its value. Whether

it does or not, the Constitution of the United

States is the supreme law of the land, and I re

collect, that in subscribing to the forms of oath

which I have done, that instead of using the word

solemnly, Sec., as we do under the oath im

posed by our own Constitution, we simply say that

we swear, c., leaving out the word &quot;solemn

ly.&quot;

Mr. BUTLER, of Lowell, I will suggest one

other difficulty, and that is that the words &quot; so

help me God &quot;

are left out of the oath of the

United States, because it is intended in the Con
stitution of the United States to impose no religi

ous test whatever.

Mr. CROWXIXSIIIELD. I believe those

words arc left out. This oath is imposed by the

supreme law of the land, and we cannot add to or

diminish its binding force, and therefore, I am
opposed to inserting in the Constitution the addi

tional oath proposed.
Mr. HALLETT. I did not expect nullifica

tion from that quarter, and I did not expect to find

a disposition upon the part of the gentleman to

bring into conflict, allegiance to this Common
wealth and the United States. Will that gentle
man tell me, as a lawyer, how any provision in

the Constitution of the United States executes or

enforces itself without statute or constitutional

lav,- ? The Constitution of the United States de

clares what is proper to be done, and then it pre
sumes that the States will do what is proper to be

done under state constitutional provisions. Docs
the gentleman desire to bring the Constitution of

the United States and Massachusetts directlv in

conflict : If lie does not, let him read his own
Constitution, which says,

&quot; Xo oath, declaration,
or subscription, excepting the oath prescribed in

the preceding article, and the oath of office, shall

be required of the governor, lieutenant-governor,

councillors, senators, or representatives, to qualify
them to perform the duties of their respective
offices.&quot;

By the Constitution of Massachusetts and it

was the proper Constitution, before the Constitu
tion of the United States was adopted you pre
scribe in your oaths a form of allegiance to the

State. You declare that your governor and other

officers shall take an oath to support, the Consti

tution of the Commonwealth, and you also de

clare that they shall take no other oath but that.

Here you have two provisions, one of which says
that every officer shall swear to support the Con
stitution of the Commonwealth, and the other

says, that they shall take no other oath but that of

allegiance to the State. Attorneys of your court

take an oath to support the Constitution of the

United States. Why do they perform this duty ?

Because there is a statute which provides for it.

So by your Ilevised Statutes, this rule applies to

all officers who are to take office, and the oath to

support the Constitution of the United States is

therefore prescribed bv statute.

Mr. BUTLER. Does the gentleman mean
that any part of the oath is prescribed by the

statutes of Massachusetts ?

Mr. HALLETT. I say that oaths to support
the Constitution of the United States are imposed

by statute. But there is no imposition either by
the Constitution, which requires any person to take

the oath here to support the Constitution of the

United States. I mean your governor or your

legislative officers. Xow, suppose that the legis

lature, and it has not been a very unsupposable

case, designing to throw off all allegiance to the

United States, shall declare, that no oath shall be

taken to the United States ? How arc you going
to impose it ? How is an officer of the United

States to indict a man for not taking the oath
;

and if you carry it to your own courts, how can you
punish a man under the declaration which you
have made, that he shall not take another oath

but that of allegiance to the State ? Then it

leaves the matter precisely at the will of the legis

lature, and so far as they pass any law or unau
thorised act, the governor who comes in here and

takes that seat, imposes upon the representatives

that enter here every year an oath which lie has

no authority to do. What is my proposition ?

Simply to incorporate into the Constitution of t .e

State the additional oath of allegiance to the

United States
;
and then when you say that no

oath but those above prescribed shall be required,

you have first an oath of allegiance to the State,

and then an oath to support the Constitution of

the United States. I am sure, unless gentlemen
desire to bring Massachusetts into conflict with

the United States, that they will adopt the amend
ment I have sugge.-ted.

Mr. CROWXIXSIIIELD, of Boston. The

gentleman, for Wilbraham asks me if I am in

favor of nullification. Xo, Sir; I am the last

man in the world to be in favor of any such non
sense as that. But I am opposed to the amend-
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ment of the gentleman, nevertheless. I will an

swer the inquiry he has put, by asking another

question. Suppose the Judges of the Supreme
j

Court of this State should undertake to adminis-
(

ter their duties without having taken the oath to
;

support the Constitution of the United States,

could it be done? No. Why? Because the

Constitution of the United States is the supreme
law of the land, and they must give their allegi

ance to it. And if any magistrate or any
Mr. IIALLETT. Does the gentleman mean

to say that any officer in this Commonwealth

could not perform his duty without taking the

oath of allegiance to the United States ?

Mr. CROWNINSHIELD. I will answer that

by asking another question. Does the gentleman

suppose, or does he mean to say that a judge of

the supreme court could perform his duty with

out having first taken the oath of fealty to Mas

sachusetts ?

Mr. IIALLETT. No, Sir.

Mr. CROWNINSIIIELD. Then he could not

do it without taking the same oath with regard to

the United States.

Mr. IIALLETT. How ?

Mr. CROWNINSHIELD. In the same way.
Mr. IIALLETT. I do not understand the

gentleman.
Mr. CROWNIXSIIIELD. If the oath of

allegiance to Massachusetts is precedent to the

execution of any office in Massachusetts, so it is

necessarily precedent to the execution of that

office, that the oath of allegiance to the United

States, should be taken. Why is it so ? Because

in the one case he is bound to take the oath of

office to Massachusetts, and in the other case, he

is bound to take it to the United States. Does

the gentleman mean to say that the Constitution

of the United States is not the supreme law of the

land ? I would just as soon think it necessary to

insert in all the municipal charters in this Com
monwealth, a provision in their by-laws, that all

the officers should should take the oath of alle

giance to Massachusetts. What additional sanc

tion would that give ? What additional sanction

would it give to say that all the officers of Massa

chusetts shall take the oath of allegiance to the

United States, when they are bound by a higher

law to do it ? Arc we not all bound by the Con

stitution of the United States? That exercises

itselfproprio vifjore ; its own vigor is sufficicntfor

its own execution. It needs no addition to it at

all. It executes itself ;
and any man is basely

derelict to his duty, if he is not liable to some

penalty, who undertakes to exercise any of the

powers given by the Constitution of the United

States, if he does not take that oath first. But

the gentleman asks if we have not a provision that

qualities that ? It does, if the gentleman please ;

but when did it ever have any force? It was

overridden when the Constitution of the United

States was adopted, and has never had any force.

Was there ever a legislature assembled in this

Commonwealth that did not first take the oath of

allegiance to the United States ? Did they do it

by mere courtesy, or was it done as a high obli

gation to the United States ? Did any governor
of this Commonwealth ever enter upon his duties

without first taking the oath of allegiance to the

United States ? And does he do that out oi mere

courtesy and respect lor the United States? I

apprehend not, Sir; I apprehend he doe.-- it by
force of the highest law known to the people of

this country, the supreme law of the land. And
can anything that the I had almost said the

petty State of Massachusetts, in comparison with

the great American nation, can do can anything
that we, sitting here, can do, add to the force of

that high authority ? Most assuredly not. The

same law, the greater law which requires an officer

first to take the oath of allegiance to Massachusetts

requires him fir4 to take an oath of allegiance to

the United States also. I am, therefore, opposed
to inserting any provision to carry into effect the

Constitution of the United States. If the Con

stitution of Massachusetts contains any provision

repugnant to that of the United States
;

if the

Constitution of Massachusetts contains any other

than republican principles, strike that out
;
but

do not insert any provision that we will enforce

the Constitution of the United States. 1 shoiild

be sorry to raise any question or any shadow of

doubt that the Constitution of the United States

executes itself by its own. vigor and authority.

Nothing that we can do will add c:&amp;gt; its force, and

therefore nothing which the gentleman for Wil-

braham, lias said has convinced me at all. If we
add the amendment which lie proposes, it is mere

surplusage, and has no effect, and no binding force

whatever, because the party is already bound to

do that same thing, by the supreme law 01 the

land, which overrides everything, since the Con

stitution of the United States says that it shall

have full force and effect notwithstanding any

thing that may be done by the States.

Mr. KELLOGG, of Hadley, said I desire,

Mr. President, to remind the Convention that the

first congress of the United States, which assem

bled after the adoption of the Federal Constitution,

(that of 1789,) by their very first act prescribed

the form of an oath or affirmation to support
that Constitution, and provided that the same
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should be, and by what officers, administered to

the vice-president, senators and representatives

of the United States, members of the legislatures

of the several States and all executive and judicial

officers both of the United States ar.d the several

States, the president of the United States alone

being exceptcd, for the reason, no doubt, that the

form of an oath of the same import to be taken

by that officer is contained in the Constitution

itself. That Act of congress was evidently passed
in order to carry into full effect the sixth article

of the Constitution referred to by my friend the

gentleman from Boston, (Mr. Crowninsliield.)

Now, Sir, the federal constitution and every law

of congress, made in pursuance of it, being the

supreme lmv of the land, and all our executive,

legislative and judicial officers being bound there

by by oath to support it, how can it be necessary
that a mandatory provision for taking the same

oath should be introduced into the Constitution

of the Commonwealth ? Would it furnish any

stronger evidence of the anti-nullification senti

ment of Massachusetts than she gave by the

original adoption of the Federal Constitution ; by
her administration of the oath to support it, to

every one of her executive, legislative and judi
cial officers, for the long period of sixty-four

years ; and by going beyond its requirements,
arid exacting by statute an oath of iidelity to it,

from her military officers and her &quot;

gentlemen of

the green bag r
&quot; Would such a provision, if in

serted in our State Constitution &quot;make assurance

doubly sure,&quot; or impose any stronger or addition

al obligation upon any of our olliccrs, civil or

military, than now exists r Clearly not, Sir , its

insertion would be only a work of supererogation,
a mere &quot;

carrying of coals to Xewcavtfc,&quot; and I

hope the amendment proposed by the gentleman
for Wilbniham will never be interpolated into

the Constitution of Massachusetts.

On motion of Mr. FROT1IINGIIAM, of

Charlestown, the Committee rose and reported

progress and asked leave to sit again.

ix COXVEXTIOX.

Leave was granted.

Mr. BATES, of Plymouth, inquired whether
the hour to which the Convention should stand

adjourned had been fixed.

The PRESIDENT. The Chair understands

that the Convention has by its order, fixed the

hour of meeting of the Convention at 10 o clock

in the morning and at 3 in the afternoon.

On motion of Mr. CHURCHILL, of Milton,
the Convention, at twenty minutes past six,

adjourned.

TUESDAY, May 31, 1853.

The Convention assembled at 10 o clock,

A. M., pursuant to adjournment.

Prayer by the Chaplain.
The Journal of yesterday was read.

Petition.

Mr. GREENE, of Brookfield, presented the pe
tition of Josiah Henshaw and 80 others, of West

Brookfield, praying that the wrord &quot;male&quot; be

stricken from the Constitution, and on his motion

the said petition was referred to the Committee

on the Qualifications of Voters.

Qualification of Voters.

On motion by Mr. MARVIN, of Winchen-

don, it was

Ordered, That the Committee to whom so much,
of the Constitution was referred as relates to the

Encouragement of Literature, be instructed to in

quire into the expediency of so amending the

Constitution as to require that all persons who
may be admitted to the right of suffrage after the

year 18oG, shall be able to read the Constitution
of this Commonwealth, printed in the English
language.

School Fund.

On motion by Mr. POWERS, of Lowell, it

Ordered, That the Committee on the Encour
agement of Literature be instructed to inquire
into the expediency of so amending the Constitu
tion that the School Eund, belonging to the Com
monwealth shall never be appropriated or applied
to the support of any sectarian schools, or schools

founded upon sectarian principles.

Removal of Officers.

On motion- by Mr. DANA, for Manchester, it

was

Ordered, That the Committee on the Judiciary
consider the expediency, in the event of the Coun
cil being abolished, of amending the provision for

the removal of judicial officers by address, so as to

require a vote of two-thirds of one or both branches
of the legislature.

COMMITTEE OP THE WHOLE.

On motion by Mr. BUTLER, of Lowell, the

Convention resolved itself into Committee of the

Whole, Mr. Gray, of Boston, in the Chair, on

the unfinished business being the Report of

the Committee on Oaths and Subscriptions, &c.

The pending question being on the amendment

proposed by the member for Wilbraham, (Mr.

Hallett,) to add at the end of the second section

the following :
&quot; And I, A B, do solemnly swear
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that I will support the Constitution of the United

States.&quot;

Mr. IIALLETT, for Wilbraham. In discuss

ing any topic that arises before this Convention,

Mr. Chairman, it seems to my judgment that we
should all be impressed with the gravity and dig

nity of the occasion ; and that we should endeavor

to act upon the subject with candor, and enlight

ened by all the information which we arc able to

obtain. I have to confess, Sir, that under the

circumstances somewhat of surprise in which

this question arose yesterday, in the Committee

of the Whole, I was not as fully informed in

regard to it as I ought to have been, and should

have been, had I intended to discuss the question

at all. I had not seen the Report of the Commit

tee, until we were in Committee of the Whole,
and was not aware until then, that they had fallen

into the same omission which marked the Com
mittee of 1820, in relation to the recognition in

the Constitution of this State, of an oath of fidelity

to the Constitution of the United States.

Now I consider, Sir, that this oath is one of the

highest importance connected with our iidelity to

the other States, and to the Constitution of this

Union of States, and I supposed that the simple

proposition of its incorporation into the Constitu

tion, would at once have met the sanction of every

delegate in this Convention. I confess I was

surprised at the objection which arose from a

quarter I did not anticipate, from the gentleman
from Boston, (Mr. Crowiiinshield,) whom I re

gret to see is not in his seat, but whose objection
I am confident, and wish it to be so understood,

arose in his mind, not from any intention to

weaken the bonds of union between this and the

other States of the Republic, but from an appre
hension on his part that there was some sufficient

provision of law already existing, which covered

the case. Now I deem the answer to his objec

tion to be conclusive, (without at all referring to

the Constitution of the United States, or to any
of the laws of Congress, passed under that Consti

tution,) that there is a great duty imposed upon
the conscience of every citizen whenever he sol

emnly takes the oath of office, to support and

maintain the laws and the Constitution of Massa

chusetts, that he sl.ould just as solemnly swear to

support and maintain the Con.stitution of the

United States, and it is an oath, therefore, which

ought to be incorporated into the Constitution of

our State. At the present time, I deem this a

most significant and important obligation. I have

stated the historical fact that the Constitution of

Massachusetts, having been adopted in 1780, be

fore the Constitution of the United States was

adopted, it followed of course, that no such oath

was incorporated into the formula. Subsequently
it was not introduced in 1820, doubtless from the

mere fact that it did not previously exist. The

consequence was, therefore, that upon every oc

casion when the legislature assembled in this Com
monwealth, and the governor for the time being
assumed the chair and administered the oath of

office to the members elect, and they each of them

solemnly swore to support the Constitution of the

United States, and subscribed their oath, there

were probably few representatives or officers in the

legislature, (including, perhaps, His Excellency

himself,) who could have told distinctly upon what

authority it was required, and how its observance

was to be enforced. And had they turned to the

Constitution of the State for the authority, it would

have seemed that it was in direct violation of it,

because the Constitution of Massachusetts ex

pressly declares that no other oath or subscrip

tion should be required of any person to perform
his official trust except that which was set forth in

the formula of the Constitution, which was an

oath of allegiance to the State, and an oath of

fidelity in the discharge of official duties.

Now I propose to remove that apparent incon

sistency, by making it a part of the formula that

the oath of fidelity to the Constitution of the

United States, shall be introduced into the Con

stitution of Massachusetts. It is manifest you
must do one of two things ; you must either in

corporate this oath in your Constitution, or you
must strike out of your formula, or amend that

declaration which says that no other oath shall be

administered than the oaths herein set forth. This

was consistent at the time when there was no Con
stitution of the United States, and when Massa-

chxisetts made her Constitution as an entire sov

ereign State ;
but it has become inconsistent by

the adoption of the United States Constitution.

Mr. Chairman, I have looked at the law upon this

subject since the adjournment, and I find that the

venerable gentleman from Hadley, who stated

yesterday in Committee of the Whole, that there

was an act of congress, requiring the oath, is

strictly correct ;
and on turning to the laws of the

United States, which were passed by congress in

1789, section first, there is precisely this provision,

that the oath which is prescribed by the Consti

tution to be administered to representatives and

other State officers, shall be administered in the

following form :
&quot;

I, A B, do solemnly swear or

affirm, (as the case may be,) that I will support
the Constitution of the United States.&quot; That Act

of Congress declares that the members of the sev

eral State legislatures, and the executive and

judicial officers of the several States, shall, before

they proceed to execute the duties of their office,
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take such oath or affirmation, which shall be ad

ministered by the persons, who by the law of the

State shall be authorized to administer to such

officers their respective oaths of office.

That was the original act of congress, but there

is, at least, a ground for doubt and cavil, whether

it had any binding force or effect in the State of

Massachusetts, unless there was some act recog

nizing it here, because it was an act within the

exercise of our own legislative and judicial State

authority ; and it would be a very great question
in my mind, whether, in case of the neglect or

refusal of the governor to administer, or the mem
bers of the legislature to take and subscribe such

oath, it would be possible to render it an indictable

offence, or a ground of criminal proceed ng in. our

own courts, or in the United States courts, unless

there were some recognition of it by the State

itself. At all events, as a friend of State Rights,

and also of constitutional rights, I desire to avoid

any possible conflict of this kind
;
and it can be

very easily avoided by the State simply recog

nizing the formula of this oath, either in its Con
stitution or by its laws. It so happens, however,

that the Commonwealth of Massachusetts, has

never in its Constitution or in its laws recognized
this oath of fidelity to the Union, and I ask you,
Mr. Chairman, whether it is not time, that we
had it incorporated in the Constitution, not but

that it has been heretofore administered correctly
and lawfully, under the United States Constitu

tion and laws, but administered without the direct

sanction of that State law or constitutional recog
nition which I desire to see given to so important
a transaction.

In the Revised Statutes, chapter 13, section 57,

page 154, there is this provision : That

&quot; The governor, with the advice and consent of

the council, shall appoint a suitable number of

commissioners to administer to public officers ap
pointed under the Constitution of this Common
wealth, the oaths required by the said Constitu
tion ; and all public officers, except those for

whom a different provision is made, in such case

by the Constitution, may take and subscribe such
oaths, either before the governor or lieutenant-

governor, or any two members of the council, or

any two of the said commissioners.&quot;

Now, it will be seen by its terms that this re

fers entirely to the oaths of public officers ap

pointed under the Constitution of this Common
wealth, and exclusively to the oaths required by
the State Constitution alone

;
and I do not per

ceive that it refers to in terms, or that, except by
a very broad construction, it would cover the

oath of fidelity to the Union, provided that oath

is not embraced in the Constitution
;
but if it be

so embraced, then you have a supreme law to

cover it, and with it the system of laws relat

ing to it. This would be a sufficient reply, it

seems to me, to any objection which has been

raised upon this floor, because it is a matter upon
which there can be no doubt. As to the duty
devolved upon us, in our relations, as citizens of

the United States, to the whole Union, I repeat,

this is a sufficient answer to any objection that

can be raised upon this point, because it is a mat

ter in regard to which there should be no doubt ;

and it is not surplusage, it is not supererogation,

to insert this form of oath in the Constitution,

any more than to insert your form of oath of

fidelity to the State, or to swear faithfully to dis

charge the duties of any office. If there were,

then it might be worth while to go into an argu
ment on the subject of what is called allegiance

to a State ; and we we should get into the abstract

and nice distinctions upon that subject, and we

might arrive at the conclusion that the oath of

fidelity and of allegiance to the Union was an

oath that totally absorbed the oath of allegiance

to Massachusetts, as a sovereign State outside of

the Union
;
for although there is a fidelity which

every man owes to his own Commonwealth, yet
there is a higher and absorbing obligation which

he owes to the Union as long as that Constitution

stands which binds the Union together.

Now, I wish for a State Constitution in which
it shall not seem that AVC recognize the oath of

allegiance to the State as the absorbing oath, while

we seem to leaAre as a mere matter of courtesy
or custom the higher and broader oath of allegi

ance to the Union. When we are revising our

Constitution rather let us do what has been done

by nearly all of the other States of the Union,
which have incorporated into their Constitutions an
oath of allegiance to the United States, as well as

to their respective States. The Act to which I

have referred in the Revised Statutes, cites a pre
vious Act of the 17th of November, 1780. That,

however, is not material, because it related to the

formula of oaths, before the adoption of the Consti

tution, and could not apply to the Constitution of

the United States ;
so that, in fact, all that exists

in relation to this subject, is this Act of the first

congress of the United States, of doubtful appli

cation whether it imposes any penalty that could

be enforced in any court
;
and then the general

provision in the thirteenth chapter, which relates

expressly to this required oath of allegiance to the

State and her Constitution. So much, then, as to

the legal bearing of this matter. Then, as to its

moral influence upon the community, the Revised

Statutes of Massachusetts will show the impor
tance which is attached to the oath to support the
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Constitution of the United States ;
and the legis-

lature has, from time to time, provided for the

requirement of that oath. Thus, in chapter

eighty-eight, section twenty-first, page five hun

dred and forty-two, it is provided that every per

son who is admitted as an attorney, shall take the

following oath :

&quot; You solemnly swear that you will conduct

yourself in the office of an attorney according to

the best of your knowledge and discretion, and
with all good fidelity, as well to the courts as to

your clients. So help you God.&quot;

&quot; You solemnly swear that you will support the

Constitution of the United States.&quot;

So that you impose, by law, upon a citizen who
is merely an attorney to try causes between man
and man, an oath of fidelity to the Constitution

of the United States ; and yet you have no State

law which requires that oath to be imposed upon
the governor, lieutenant-governor, senators, and

representatives themselves, who are your law

makers. So in regard to militia officers, an oath

is prescribed, as follows :

&quot;I, A B, do solemnly swear, that I will sup
port the Constitution of the United States.&quot;

In the form of oaths prescribed for members of

Courts Martial, Judge Advocate, Courts of Inqui

ry, &c., is incorporated an oath to support the

Constitution of the United States. That is the

interpretation which our legislature has given

upon this subject ; and the reason why it did not

pass an act requiring this oath from governors,

senators, and representatives, was, because the

practice had been adopted without any objection ;

doubtless under the sanction of the 6th article

of the United States Constitution, and the law

of congress, but not with a direct State sanction.

Now, I will refer to the practice of the other

States of the Union, which is a contemporaneous
and subsequent exposition of this very subject,

from the time of the adoption of the Constitution

to the present hour
;
and I will show how Massa

chusetts stands in that respect. Maine, when she

went from Massachusetts, in 1820, did much
more wisely than our Convention of 1820, when

they revised our Constitution, and omitted this

matter. She incorporated this provision in her

Constitution, thus :

&quot;I, A B, do swear, that I will support the

Constitution of the United States, and of this

State, so long as I shall continue a citizen thereof.

So help me God.&quot;

Rhode Island, which has recently made a Con

stitution, has incorporated an oath to support the

Constitution of the United States. Connecticut

has the same oath as Maine
; New York has the

same
;
New Jersey, in her recent Constitution,

has the same. In Pennsylvania there is an omis

sion. She did not, in the revision of her Consti

tution, adopt this clause, doubtless because it was
not in her Constitution before the Union. It is

there a statute Act. Her Constitution was adopted
in 1776 ;

some amendments were made in 1790,

and in 1838, and that subject did not happen to

come under the consideration of the Convention.

Georgia has a provision that the legislature shall

prescribe the form of oath. Florida has a direct

injunction to support the Constitution. In Ala

bama the oath is,
&quot; to support the Constitution of

the United States and of Alabama. So help me
God.&quot; Mississippi has the same. Louisiana has

the best form of oath that I have seen in any of

these Constitutions, and I beg leave to submit

that, as the very best condensed formula, if a sin

gle oath is desired, adopting the whole of these

obligations, with less form than any which I hove

seen if gentlemen desire to dispense with forms

though I am inclined to think that these old forms

should be preserved. The form of the oath in

Louisiana is this :

&quot;I do solemnly swear (or affirm) that I will

support the Constitution of the United States and
of this State, and that I will faithfully and im

partially discharge and perform all the duties im

posed on me as , according to the best of

my abilities and understanding, agreeably to the

Constitution and Laws of the United States, and
of this State. So help me God.&quot;

There the form embraces the laws and the

Constitution of the United States, and the laws

and Constitution of the State. Tennessee has a

similar form, to support the Constitution of the

United States. Ohio and Indiana have the same.

Michigan, Missouri, Mississippi, Texas, Iowa,

have the same. And last, California herself,

coming into this Union so far out of it, that we
have to stretch our hands and arms to their ut

most extent to reach her
; yet California says in

her Constitution that every officer shall take an

oath to abide by and support the Constitution of

the United States as well as that of the State

itself. What a shock would it have given, to

every lover of the Union, if, in looking over the

Constitution of California, he had found no allu

sion in it to the Constitution of the United States.

Then, Sir, let me ask, shall Massachusetts ex-

liibit less fidelity to this Union than South Caro

lina? Let me refer you to the Constitution of

South Carolina and her formula of the oath of

office; aye, Sir, adopted too in 1790, and never

since changed. South Carolina is one of those
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States which has stood by her old forms, and
never changed them for new ones. Her Consti

tution has never been changed to this day. Her

Constitution, on this subject, speaks thus :

&quot; I do swear (or affirm) that I am duly quali
fied, according to the Constitution of this State,
to exercise the office to which I have been ap
pointed, and will, to the best of my abilities, dis

charge the duties thereof, and preserve, protect,
and defend, the Constitution of this State, and of
the United States.&quot;

There the oath is taken by every officer to do

this to the best of Ms ability. And shall Massa

chusetts, after coming into this Convention, go
out of it with a less asseveration of her fidelity to

the Union than South Carolina ? The result is,

that there are twenty-tlrrec States in this Union
which have a formula of oath of fidelity to the

Constitution of the United States. The only
States that have the omission of it, are New
Hampshire, Vermont and Massachusetts, in New
England ; Pennsylvania, which has it in her stat

ute laws, Delaware, North Carolina, Arkansas,
and Virginia, which last State has never had any
form of oath whatever in her Constitution.

There are eight States, including Massachusetts

and Virginia, and six States, excluding those two,
in which this oath is omitted ; and now I have

only to ask, in conclusion, shall Massachusetts

remain one of those eight States without this oath

of allegiance to the Constitution of the United

States, or shall we join the other twenty-three
States and stand pledged solemnly before God to

sustain this Union and support its Constitution

and laws ?

Mr. BUTLER, of Lowell. In my judgment,
Sir, the trouble which has arisen in the mind of

the learned gentleman who represents AVilbra-

ham, comes from a mistake of fact and a mistake

of law. He mistook the historical fact yesterday,
and in my judgment he very much mistakes the

law to-day. He stated yesterday, with some

heat, that this was nullification that unless we
put into our fundamental law an oatli of allegi

ance to the Constitution of the United States, we
are guilty of nullification

;
and he said to the

learned gentleman from Boston, (Mr. Crownin-

shield,) who ventured to suggest some objections
to the proposition, that he did not expect nullifi

cation from that quarter. Now, Sir, I do not

mean to be either dragged into bad fact or bad
law by any threat of nullification, when I remem
ber that the State which has got the most strin

gent oath of allegiance to the Union, where they
swear to serve, preserve, protect and defend the

Constitution of the United States, is South Caro

lina, whose very name is now the synonym of

nullification. &quot;We find from this, in the first

place, that oaths do not make allegiance oaths

do not prevent nullification
;
and if we have no

other pledge of fidelity to the Union than these

high professions, I am very much afraid they
will fall short when we come to apply to them the

rule, &quot;By
their works ye shall know them.&quot;

Massachusetts should stand upon her works, and
not upon her professions ;

and I trust that gen
tlemen in this Convention will be content to take

their stand upon their works and not upon high-

sounding professions of attachment to the Union,
for I think that a little less of those would be in

quite as good taste. Now, Sir, the learned gen
tleman who represents the highest laws of the

United States in this district, told us ye.sterday

that he did not know how to indict a man who
should refuse to take an oath of allegiance, and
should undertake to discharge the duties of an

office without doing so. I am sorry, Sir, for that

confession, for it may be that we shall be in dan

ger of having nullification instilled into us by the

taking away of the fear of prosecution. I cannot,

of course, presume to instruct the great ability

and learning of the district attorney of Massachu

setts, but I would like to ask whether he could

sustain any indictment for misdemeanor, nonfea-

sance or malfeasance in a public officer. The

gentleman says he docs not see how it could be

done except by United States statute. I will

ask him how he, as an United States officer, is

going to prosecute in the United States court for

iionfcasance or malfeasance under United States

law r &quot;Will that help him in any way ? Can the

district attorney go any further under United

States law than he can under State law ?

Mr. IIALLETT. If the gentleman will allow

me, I would like to have him tell me whether, iu

the United States courts, officers can indict any
man at common law :

Mr. BUTLER. Without presuming to be

either a Daniel or a Solomon, I will say that

they could not. I never heard that they did.

Mr. IIALLETT. Very well. If they cannot

indict under common law, they cannot indict for

misdemeanor or malfeasance except as the statute

specially imposes a penalty for an offence com
mitted.

Mr. BUTLER. There I take issue, distinctly

and decidedly. It is a well settled principle of

law in every land, that where a statute imposes a

duty and omits the penalty, the non-performance
of that duty in the officer on whom it is imposed,

is indictable as a misdemeanor by virtue of statute

law that law which follows disobedience of all

statutes. But without going into that, I Avill say
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that here is the first statute passed by the first

congress of the United States ;
and what duties

are imposed in the first section of the first chapter

of that statute ? It imposes an obligation to take

the oath of allegiance upon every executive and

judicial officer of every State, and upon all mem
bers of State legislatures. Now the gentleman

says that Massachusetts has provided that attor

neys at law shall take the oath of allegiance to the

United States
;
and why should she do that ? If

judges are not obliged to take that oath under

Massachusetts law, why should she make attor

neys take it ? It is because it is intended to re

lieve a doubt whether attorneys were either exec

utive or judicial officers. Then he says, we have

by statute imposed an obligation on militia offi

cers to take this oath. That is very true
; but,

Sir, it is because militia officers are neither exec

utive officers nor judicial officers. In these two
instances we have imposed an obligation on these

two classes of officers to take an oath of allegiance
to the United States, which they were not re

quired to take by the statute which has been

referred to, or by the Constitution. The Consti

tution of the United States in its sixth article

expressly provides that &quot;the senators and repre
sentatives before mentioned, and the members of

the several State legislatures, and all executive

and judicial officers, both of the United States

and of the several States, shall be bound, by oath

or affirmation, to support this Constitution.&quot;

And, Sir, I say again, that the very first section

of the first act which was passed under this Con
stitution, provided what form of oath should be

taken by the officers who were named in this ar

ticle of the Constitution. This Constitution of

the United States and the laws of the United States

made in pursuance of the Constitution, are made
the supreme law of the land by the same article

of the Constitution from which I have just read
;

and does the gentleman mean to say that if we
put this provision into our Constitution we can

make it anything more than the supreme law of

the land ? It is now high above all laws which
we can make, and will the insertion of this pro
vision in our Constitution make it any more so ?

Here is a distinct and well-defined provision of

the Constitution, under which we have lived ever

since 1789, and we have always acted upon it.

Now I must say, that I think it fell from that

gentleman with something of a bad grace, to say
that he doubted whether the executive officers of

this Commonwealth, or the members of the legis

lature, when they were swearing to support the

Constitution of the United States, knew where
that provision came from. It is usually safe for

him to suppose that what he does not know,

nobody else does
; but in this particular instance,

I must beg him to excuse me.

Mr. HALLETT. If the gentleman will allow

me to interrupt him, I would ask him to have the

kindness to inform me when he learned that fact

and if he knew it yesterday, why he did not

enlighten the Convention ?

Mr. BUTLER. I tried to get the floor, but

did not succeed. I did enlighten one gentleman
who sat near me

; but the gentleman from Wil-

braham and the gentleman from Boston had the

discussion all their own way, and I coitld not get

the floor. That is the reason that I did not en

lighten the Convention yesterday. Sir, I knew
this ever since the time when, as justice of the

peace, I swore in the first militia officer. I then

had to make out a certificate to the following

effect, and I have made a great many since :

&quot;This may certify that A. B., commissioned
as within, on this day of

,
A, I). ,

personally appeared and took and subscribed the

oaths required by the Constitution and laws of

this Commonwealth, and a law of the United

States, to qualify him to discharge the duties of

his office.&quot;

I have known this ever since then
; that was

in 1836, and I commenced my first tour in that

business sometime in 1840. Now, Sir, let us go
back and get the history of the matter right. We
were told yesterday by the learned gentleman,
and he has repeated the same thing in substance

to-day, that in the first Convention, when this

Constitution was framed, no other oath was re

quired than that of allegiance to the Common
wealth of Massachusetts, because there was no

Constitution of the United States at that time, and
therefore there was no occasion for it. The gen
tleman is again mistaken both in the fact and the

law. The provision therein contained that no
other oath shoxild be taken, was not put in the

original Constitution, but was reported by the

Committee on Oaths, Subscriptions, &c., of which
Daniel Webster, somewhat known as a constitu

tional lawyer, was chairman. That was reported
in 1820, after we had been living for thirty years
under the Constitution of the United States

; and
to make the fact still worse for the gentleman s

argument, there was in the original oath a recog
nition of the authority of the congress of the

United States, which was put in by the first Con
vention. The gentleman was misled by looking
at the revised Constitution only, which we are

allowed to read and refer to by permission of Judge
Cashing ; but if he had gone back to the original
document he would have found this, which I will

read for his information.
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Originally there were two oaths required ; the

first of them is that &quot;I, A B, do declare that I

believe the Christian religion and have a firm per
suasion of its truth,&quot; &c. The other oath is as

follows :

&quot;

I, A B, do truly and sincerely acknowl

edge, profess, testify and declare that the Com
monwealth of Massachusetts is, and of right

ought to be, a free, sovereign and independent
State ;

and I do swear that 1 will bear true faith

and allegiance to the said Commonwealth, and
that I will defend the same against traitorous

conspiracies and all hostile attempts whatsoever
;

and that I do renounce and abjure all alle

giance, subjection and obedience to the king,

queen, or government of Great Britain, (as the

case may be,) and every other foreign power
whatsoever ; and that 110 foreign prince, person,

prelate, state, or potentate, hath or ought to have

any jurisdiction, superiority, pre-eminence, au

thority, dispensing or other power, in any matter,

civil, ecclesiastical or spiritual, within this Com
monwealth ; except the authority and power
which is or may be vested by their constituents

in the congress of the United States.&quot;

It will thus be seen that our fathers in 1780

put in a recognition of the power which had been

placed in the congress of the United States, and

the remainder of the oath is nearly as we now
take it. In 1787 the sixth article of the Constitu

tion of the United States provided for an oath of

allegiance to itself as independent, and in 1789,

the first Act under the Constitution was passed,

providing for the form of oath to be administered,

and ordering all members of State governments to

take it, omitting, however to include attorneys-at-

L.iw and militia officers ;
but another law of the

United States was subsequently passed applying
it to the militia. Thus stood the law until 1820,

when the matter came under revision, and great

trouble arose in the Convention of 1820 upon
this subject, to decide whether the oath of alle

giance should be struck out or kept in. Mr.

&quot;\Yebriter, on that occasion, made a report which

was attacked on all hands ;
and his report was,

that no oath except that of allegiance to the State

and for a faithful discharge of duty should be re

quired in this Commonwealth, leaving, of course,

the supreme law of the land the Constitution of

the United States and the laws of the United

States to stand where it did before. In that

Convention, Sir, with Judge Parker in the chair,

and consisting of a roll of honored names, whose

works, and not whose professions, have made them

truly national, no man ever suggested that there

was any danger, or any nullification anywhere in

consequence of the adoption of such a proposition
as this. I think this is perhaps a enough to cause

us to criticize the statement of the gentleman

when he says that we have fallen into the same

error that the Convention of 1820 fell into. The

query is, whether they fell into an error. They
were men not likely to err their minds were ac

tive and acute ; and although they might err in

some respects with regard to political matters, as

perhaps the gentleman and I would readily agree,

yet upon a matter like this, as to the allegiance

which we owe to the general government, I think

they were quite as careful as we can be.

Now, Sir, we have then, that Convention called

upon this subject, and that great man, whom

my friend for Wilbraham, (Mr. Hallett,) will

agree was sufficiently national to the day of his

death, Daniel Webster, reporting that no other

test or oath should be required. NOAV, what did

that mean ? It was simply designed to cut off

the oath in relation to the Christian religion, and

that of abjuration. The time had come, in 1820,

when it was not necessary for anyman to swear that

the Commonwealth of Massachusetts is, and of a

right, ought to be free, a sovereign and indepen
dent State. The time when such an oath was re

quisite, had passed by. Nobody thought there

was any necessity to swear any such thing. It

was an opinion which swearing would not

strengthen, would not make more fervent in its

action, would not more firmly settle.

Now, I pray my friend for Wilbraham, why
cannot lie let the oath of allegieiice to the United

States stand, where the Convention of 1820 left

the oath of abjuration ? Strike it out for the

reason, that swearing to it will add nothing to it.

It stands binding of itself, by the supreme law of

the land, and I give it full force. I trust there is

no man in this Convention or out of it, who can

pay to me, &quot;stand back, I am holier than thou&quot;

in adherence to the Union. I want no such argu
ment addressed to me.

I have had occasion, and often too, to take the

oath of allegiance to the United Slates, and, Sir,

I am in no danger of disobedience to the laws of

the Union, even, if the gentleman s theory be

correct, that he cannot indict me if I break that

oath, and until he can show me a better effect of

the oath of allegiance, than we find in our sister

State of South Carolina, when it is well known,
she swears most and does least ;

I pray he

shall not insist upon its being incorporated into

the Constitution. Let us swear less and do more,

and ask them to swear less and do more.

Now, Sir, I have endeavored to give you a

history of the matter as it stands. I have en

deavored to give it as it appears to me, and I stand

upon the position, whether this oath is in or out

of the Constitution, it is still the supreme law of

the land. If we put it in, do we add anything ?
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No. Take it out, and do we take away anything ?

No. It is still the supreme law of the land by
the Constitution of the United States. If we
should pass a resolution to this effect to-day, and

it should be adopted by the people, it would be

blank paper, and even worse, and of no binding
force whatever, for we have a provision in the

Constitution of the United States, to the effect

that all laws and provisions in contravention

of that Constitution shall become wholly void,

and that all laws repugnant thereto, shall be void.

Where is the occasion for this provision ?

I grant you, Maine has put it into her Consti

tution. I grant you, that Rhode Island, and

some other States, have put it into their Constitu

tions, and, that they have inserted it in a manner,
to which the gentleman for Wilbraham did not

object yesterday. When the Chair suggested to

the gentleman, whether the oath to support the

Constitution of the United States might not be

put in after the oath of office and as a part of it,

the gentleman said, with some heat,
&quot; No

;
this

is too important an oath to be put in a parenthesis.

I want it to stand by itself.&quot; Yet, he produces
the oath of allegiance of the State of Louisiana, as

the best form of this oath. Now, what is that

oath ? Those who take that oath do not swear

any allegiance to the United States. All they
swear to, if criticized closely, will be found to be,

that they will do their duties according to the best

of their ability, according to the laws of the

United States, and the laws of the State of

Louisiana. There is no oath of allegiance in it.

It simply provides that he shall do his duty in a

particular manner. There is no &quot;

defend,&quot; no

&quot;preserve,&quot; no
&quot;protect,&quot; as there is in the oath

of allegiance of the State of South Carolina.

In the Constitution of Louisiana, it is not only
in parenthesis, but it is hardly that, and yet, the

gentleman says it is the best form of the oath. I

pray the gentleman to consider why we want it

at all. It is the supreme law of the land, made
so by the Constitution; our State officers have

always obeyed it, and we have lived under it for

sixty years, and no complaint. And, really, does

he think it would make Massachusetts any more

true to the Union if we should put it into the

Constitution ?

lie says, we should recognize it. We did, Sir,

when we sent the great men, whom we did send,

to assist in forming the Constitution of the United

States. We have recognized it ever since. We
recognized it when the gentleman for Wilbraham
wras sworn into office, as attorney and counsellor

of law of the United States. We recognize it

every time a military officer takes the oath of

office. We recognize it every time our legislature

comes together. And whether we recognize it or

not, it is the supreme law of the land, and, like

the law of gravitation, will operate of itself.

I see 110 occasion for this amendment. In New
Hampshire, they have not inserted it into their

Constitution, nor have they in Vermont. In.

Virginia, there is no oath of office contained, either

in the Constitution formed in 1830, nor in that

formed in 1851. In neither of those Constitutions

can I find any oath of allegiance. And will the

gentleman accuse the Commonwealth of Virginia

Avith being a nullifying State ?

In the Convention of 1830 were Madison, and

Monroe, and Chief Justice Marshall. Why was

it that they did not find out that Virginia would

not be in the Union, unless the oath of allegiance

should be inserted in their Constitution ? Why
was it not discovered by them, and especially by
that pryer into everything John Randolph
who never left any stone unturned, even if it lay

just as well the other side up ?

Now, Sir, I have cited these examples of other

States, and without followingmy friend (Mr. Hal-

lett) into his rhetoric about our young sister State,

California very beautiful and effective, undoubt

edly and without attempting to answer that

which was not capable of being answered, it being

too well put and agreeing that she, (California,)

being a young, and a new State, and being a little

doubtful as to where she belonged, it was well

that she should swear allegiance, I would say

that for vis, who have known for sixty years

where we belonged, it is not necessary to have

such an oath.

I am still of opinion that neither good taste

because I would be governed by that, that

neither the law of the land for that is supreme
over us, that neither a manifestation of fidelity

to the Union, or any other consideration, requires

us to put that oath into the Constitution. We
have lived well for sixty years under it, and why
should we alter it ?

But as the learned gentleman for Wilbraham
who has addressud the Convention upon this sub

ject, has put two questions to me, one, upon a

matter of law, which I tried to answer, and the

other upon a matter of fact, which it was easy to

answer, he will allow me to put one question to

him, to which I should like a categorical answer.

Will he tell me where the United States Dis

trict Attorney gets a single scintilla of authority
from the State legislature, constitutional or other

wise, to indict a man in the State courts ? And

suppose we put this oath into the Constitution,

will he show me the form of an indictment for

violating the oath ? because, I think for he is

quite correct in matters of common law I think,
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I say, that he will find it still more difficult to

frame an indictment under a State law, in the

courts of the &quot;Tinted States.

Air. IIALLETT. Under the laws of the Uni

ted States, no person can he found guilty of any
oifcnce, unless it is set forth in some statute, the

penalty for the transgression of which must he

specified. Xow the Act of 1789 attached no

penalty for perjury in the courts of the United

States, in reference to the oath to support the

Constitution of the United States. No law of

the State requires that oath. Consequently it is

not perjury in the courts of the United States, or

in the courts of the Commonwealth. When it

shall be incorporated in the United States Consti

tution, then it will become an oath administered

in our own jurisdiction, and it would be cogniza
ble as perjury in the State courts.

Mr. BUTLER. I asked for bread, and he gave
me a stone. I asked the question, where does

the District Attorney of the United States get the

authority from the State legislature to indict a

man in the State courts r

Mr. IIALLETT. I answered the general ques
tion legally, when I said that no indictment could

be made of offences, unless the penalty was at

tached. Of course, no district attorney could in

dict. When, therefore, I referred to the fact that

there was no United Stales law defining the

crime and penalty of the offence under consider

ation, of course the gentleman would know that,

in the United States courts, there could be no in

dictments under State laws.

Mr. BUTLER. I admit the gentleman did

offer an argument in answer, and I ought to have

understood the argument.

Then, I understand him to agree that no State

legislature can enable him to indict any body for a

violation of this oath. What, then, becomes of

his argument of yesterday, that he wanted this

oath because there was no power now to indict,

for, unless it was inserted, lie did not know how
to indict a man r

I agree with him that there is none, and if we
insert it, it does him no good, and it does no one

any good. And I ask him whether, in the L nited

States courts, the State courts, or in any other

courts under heaven, he ever heard of an indict

ment for perjury for a violation of the official

oath r If he has, I should like to see the page of

that law hook which records it.

I undertake to say that no indictment ever yet
was framed for perjury upon the official oath.

For certain derelictions of official duties, indict

ments can be framed, but perjury on official oath

is hardly one of those crimes.

For all these reasons, because it gives no

greater power or efficiency to the United States

officers
;
because it will not aid in executing any

United States law in this Commonwealth
;
be

cause it is not required by good taste, good law,

or good logic, I trust that the Report of the Com
mittee, which has, at least, the merit of being

precisely in the same terms as the Report of the

Committee already referred to, under the lead of

Daniel Webster, will receive the unanimous sup

port of the Convention, as it did the unanimous

support of the Committee who reported it.

Mr. IIALLETT. I wish to say one word in

explanation. I did not come here to measure

swords with the gentleman who has just taken

his seat, as I might upon the stump, if we were

engaged in a canvass upon political points. I

came here with different views, and I am entirely

willing to concede to that gentleman now, and for

the remainder of the session, all that extreme

smartness which he is so ambitious of acquiring
a reputation for in this body. lie shall be pro
nounced the smartest man at repartee upon this

floor, and whatever expense I may be at, in his

acquiring that rcpivtation, I shall not regret it.

The only point he has undertaken to make is

really that it is of no consequence that after all

it amounts to nothing whether it be put into the

Constitution, or kept out of it. If it be strictly a

matter of indifference, then it seems to me the

predominance is decidedly in favor of giving the

oath a form in the Constitution.

As it respects another suggestion of the gentle

man, upon the point of law which he has raised

in regard to the prosecution of officers, I believe

and hold it to be law, that in this Commonwealth
a party who falsifies any oath which is prescribed

by law, becomes liable to indictment for perjury.
If no such indictment has been framed in this

Commonwealth, it is because public officers have

performed their duties with fidelity, and have not

committed perjury. Officers are guilty of perjury
in the violation of the oath of office. If this were

not so, why does he take the oath of fidelity ? If

he is only liable to prosecution and civil suit, for

acts of office, why take the oath at all, for he

could be indicted and prosecuted in the same way,
without the oath as with it.

Another suggestion which is made, is that this

matter was embraced in the old Constitution.

Why, Mr. Chairman, the old Constitution had,

in it the oath of abjuration, the effect of which

was to renounce all allegiance to Great Britain.

There was also in that Constitution an oath to

support the Christian religion, or declaring a belief

in the Christian religion. But in consequence of

a concurrence in the powers of the congress of

the United States, relative to this matter, the oath
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of abjuration became of no importance in 1820.

The oath to support all those laws or delegated

powers which were given to the congress of the

United States, had ceased to be of any importance,

because it was originally inserted under the old

Confederation, previous to the adoption of the

Constitution of the United States, which renders

such an oath upon the part of officers of particular

States, unnecessary. When the subject was be

fore the Convention of 1820, the amendment

proposed, was simply in the form of an oath of

abjuration of allegiance to Great Britain, which,

it provided for &quot;abolishing ;
the adoption of the

Constitution of the United States, having rendered

that oath unnecessary. It also proposed to abolish

the oath requiring a belief in the Christian relig

ion. The discussion in that Convention, so far

as I am able to ascertain, upon this matter, was

confined to this oath of abjuration, and as to the

right of the Commonwealth to require a declara

tion upon the part of its officers, of belief in the

Christian religion. In the report of the Debates

of that Convention, which I have before me, I am
not able to find one word with reference to an

oath of allegiance to the Constitution of the United

States. I shall therefore conclude that the sub

ject was not brought to the attention of the Con

vention of 1820 at all. I do not think that it

entered into the mind of Daniel Webster, or of any
other gentleman in that Convention, that they
were either leaving out or putting in this oath.

The matter was not suggested at all, but passed

over without notice, as it did in a number of other

States, when revising their constitutions. But,

Sir, if you will look at the constitutions of the

States which have been formed since the adoption

of the Constitution of the United States, you
will find that not a single one, (I mean, not a sin

gle original Constitution,) has been formed since

that time which does not contain an oath of alle

giance to the State for which the constitution was

framed, and of fidelity to the Constitution of the

United States. Let us then follow the example
of those States, and when we put into our Con

stitution an oath of fidelity to the Constitution of

the Commonwealth of Massachusetts, let us also

declare our fidelity to the Constitution of the

United States.

And now, Mr. Chairman, let me say in conclu

sion, that if that distinguished man, to whom
allusion was made by the gentleman from Lowell,

(Mr. Butler,) were to stand here to-day, full of

the love of this Union, with which he retired

from his public labors, and the question were to

arise, whether we should place in our Constitu

tion an oath of fidelity to this Union, need I ask

what would be the voice of that great man ? Sir,

his answer would be, as I am sure no gentleman
in this Convention can doubt &quot;

put it into your
Constitution.&quot;

Mr. BIRD, of Walpole. I desire to make a

single statement in relation to a remark of the

gentleman for Wilbraham, (Mr. Ilallctt). That

gentleman made the statement that only eight

States in the Union had omitted this oath of alle

giance to the United States from their Constitu

tions. Now, Sir, I have looked over the Constitu

tions of the several States with some degree of

care, and I find there are seventeen States which,

require the oath of allegiance to the Constitution

of the United States, and fourteen which have no

such requirements. I may, of course, be mis

taken in this. I may have overlooked that pro

vision in some of the Constitutions where it ex

ists
;
but I have been unable to find it except in the

Constitutions of seventeen States ; while in the

Constitutions of the other fourteen States I find no

such requirements whatever. I repeat, that I may
be mistaken, but I make the statement, and let it

go for what it is worth. I am unable to find this

requirement in the Constitutions of New Hamp
shire, Vermont, Massachusetts, Pennsylvania,

Delaware, Virginia, North Carolinia, Georgia,

Ohio, Indiana, Missouri, Arkansas, and WJbscon-

sin.

Mr. IIALLETT. I think the gentleman from

Walpole has made a mistake in his calcu

lation. I have before me a list of the States

which have such requirements in their Constitu

tions, with the passages containing them quoted.

I do not wonder at the gentleman s error in mak

ing the calculation, for this provision in some of

the Constitutions, is so connected with other mat

ters that it is difficult to find it in a hasty search.

The only States which have not this constitu

tional provision, are New Hampshire, Vermont,

Massachusetts, Pennsylvania, Delaware, Mary
land, North Carolina, and Georgia ;

and Georgia
has left the regulation of the matter to her legisla

ture. I have here before me the provisions in the

Constitutions oi Indiana, Tennessee, Missouri, and

Arkansas, requiring tiiat such&amp;gt; an oath shall be

taken ;
and I will refer the gentleman more par

ticularly to that in the Constitution of Ohio,

which is a very significant form of oath, and di

rectly to support the Constitution of the United

States. So tiiat I am very certain I am correct in

saying that there are only eight States where this

requirement is omitted in their Constitutions ; or

nine, if that of Virginia is included
;
and in that

State 110 form of oath whatever is prescribed,

either to support the Constitution of the United

States, or to support that of the Commonwealth.

Mr. KEYES, for Abiiigton. It occurred to
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me, yesterday, when this amendment was pro

posed, and was being discussed so profoundly by
the legal gentlemen of the Convention, that an

amendment might very properly come in some

thing like this. &quot; I swear to support the Consti

tution of the United States as I understand it.&quot;

[Laughter.]
Now. Sir, I believe there is very high authori

ty for such an amendment as that. If I am not

mistaken, Andrew Jackson, who was a man of

some consequence, in the estimation of the gen
tleman for Wilbraham, at least, proposed this

very measure, or at least acted upon it him

self, and therefore, I suppose, recommended it to

the people of the United States.

But, Sir, I have been very much gratified to

hear the gentleman for Wilbraham profess him
self a States Kights man, as he has done to-day.

There was a time when he talked very differently

upon that subject. I recollect well when I saw

that gentleman in one of the halls of this govern
ment when we thought the Constitution and Ju

risdiction of Massachusetts and those of the Unit-

ted States were likely to come in conflict, when
he spoke in terms of the most utter contempt of

the authority of Massachusetts. I remember well

witli what indignation he spoke of the pretensions
of a Massachusetts justice of the peace when the

officers of the United States were about with

their commissions. But now, Sir, if he has got
to think that Massachusetts has any influence

in this matter, that she has any rights to be re

spected, I am glad to know it.

Then there was something said about nullifi

cation, as if it would amount to that and I am
not sure but it would in theory, if the article were

permitted to stand just as it is now. I would not

be in favor of putting anything into the Consti-

txition which should prevent our taking the oath

where the laws of the United States required us

to do it. Certainly not. But I do not know

why that gentleman, under the present circum

stances, should be much alarmed even if we were

nullificationists. Look at the Cabinet of the

United States to-day, which has the support of

the gentleman for Wilbraham, and I doubt not

his confidence too. If I understand it, there are

in that cabinet two of the mo.st notorious nullifi-

ers in the United States, men who have held con- I

ventioiis a thousand times more disloyal than was
the Hartford Convention. They have threatened

nullification and denounced the government of

the United States over and over again, but they
*are now high in office, and enjoy the confidence

of the gentleman s president, and I doubt not of

the gentleman himself. But there is no danger
in being a nullificationist if you happen to live

south of Mason and Dixon s line. Such men can

enjoy the confidence of the President of the Uni
ted States and of all good and loyal citizens as

much as any other men, but it is that nullification

which sometimes whispers in the remote regions
of the north which is so terrible.

But, Sir, I believe that to hold office under the

United States, or to enjoy the confidence of the

high officers of the United States, is very likely
to make a man love the Constitution of the United

States, and the Union, a little better than one who
is merely a citizen and docs not enjoy those hon
ors. It may be that the gentleman for Wilbra
ham thinks more of the Constitution of the United

States than the rest of us, and Sir, perhaps he can

afford to love the Union a little better than some

of the rest of xis. [Laughter.] I recollect that a

brilliant orator of Massachusetts, when the ques
tion was before the legislature, at the last session

but one, of the annexation of the city of Iloxbury
to the city of Boston, in speaking of the testimony
which had been adduced against annexation, said

that it nearly all came from the office holders of

Iloxbury ; that the mayor loves his $800 a year,
and the city clerk loves his $1,200 a year. Now,
those gentlemen who love the Union so well have

reason to love it a little better than the rest of us.

But, Sir, I think there is no danger upon that

ground. No, Sir. The facts which were alluded

to by the gentleman from Lowell, (Mr. Butler,)

provide a complete answer in regard to the neces

sity for these oaths. I would certainly do nothing
in the way of nullification in any manner, but I

do not think we are called upon for any such

reason to* require that these oaths shall be admin
istered to the officers of the Commonwealth of

Massachusetts. When we disregard or disobey
the Constitution or laws of the United States,

there is a power in the government of the United

States which can take care of us. That govern
ment has never yet found much difficulty in se

curing the administration of its laws, and I do

not imagine it will so long as it holds the spoils

in its hands, which arc sufficient in themselves to

buy up soldiers enough to conquer all the oppo
nents it is likely to have.

But, Sir, the gentleman for Wilbraham has told

us of the States which have incorporated into their

Constitutions, oaths to support the Constitution

of the United States, and he pronounces an es

pecial eulogium upon those of South Carolina and

Louisiana. Why, those are the very States which

have trampled that Constitution under foot more

than any other States in this Union. Sir, there

are States which any gentleman, with a proper
and due respect for old Massachusetts, should

never mention but to denounce. They are States
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which have not only trampled under foot the

Constitution of the United States, but which have

passed such laws, relative to citizens of Massa

chusetts, that if she were to pass an edict to im

prison every slaveholder who should appear within

her limits, it would only be meting out to them

precisely the measure which they have meted out

to us. But with what horror would such a propo
sition be received ? And even South Carolina is

held up to us as affording an example for us to

follow ! The very argument which the gentleman

presents is of itself the strongest reason why we
should not atlopt his amendment. Now, Sir,

while we should do nothing which will violate

the Constitution and laws of the United States,

we should not, in my opinion, make ourselves

&quot;unnecessarily officious, at times when it is not

needed, in volunteering such unremitted devotion,

and in professing such obligations, to the Consti

tution of the United States. Why, Sir, we are

necessarily bound to respect and obey the Consti

tution and laws of the United States, and if we
violate them we can be punished. But when
there is no danger of any such violation, and

when the Constitution is being constantly disre

garded by other States, in utter violation of our

rights, I cannot think it is exhibiting a proper re

spect for ourselves to be so unnecessarily and so

unceasingly constant in our praises and our pro
fessions of devotion to the Union.

Mr. FRENCH, of New Bedford. I would ask

the Chair to inform me what is the question now

pending ?

The CHAIR. It is the amendment of the

gentleman for Wilbraham, (Mr. Hallett).

Mr. FRENCH, of New Bedford. I am op

posed to the amendment, and I sincerely desire

that it may not prevail. I can discover no good
reason in any of the arguments to which I have

listened why the oath to support the Constitution

of the United States should be inserted in a Con
stitution of this Commonwealth. There arc gen
tlemen in this Commonwealth, and there may be

some in this Convention, who, if elected to office,

might be very unwilling to take an oath of that

kind, unless the proviso was also incorporated,
&quot; as he understood it.&quot; Why should they be

called upon to take that oath under the circum

stances ? Do they enjoy the rights and privileges

of the Constitution of the United States ? The

Constitution of the United States provides that

the &quot; citizens of each State shall be entitled to the

privileges and immunities of citizens of the several

States.&quot; Do citizens of the Commonwealth of

Massachusetts enjoy those rights ? Before we in

corporate into the Constitution an oath of that

kind, and make it therefore obligatory upon every

individual holding office to take that oath, would
it not be well to have the question answered,

do the citizens of each State enjoy the privi

leges and immunities of citizens of the several

States ? There are gentlemen in this hall, proba

bly, with letters, if not in their pockets, in their

secretaries, inviting them south of Mason s and
Dixon s line to take a coat of tar and feathers ;

to be hung up, perhaps, between the heavens and

the earth, and for what ? For violating any of the

provisions of the Constitution of the United States,

or any laws of the United States ? No, Sir, not

at all. But it was simply because they would

not conquer their prejudices and assist in carrying
out in good faith the odious, abominable, uncon

stitutional, and detestable so-called fugitive slave

lav,-. I am not for incorporating into the Consti

tution any such provision as gentlemen ask here.

I have no hesitation in saying that I will support
the Constitxition of the United States, as I under

stand it, but I am totally unwilling, and am not

prepared, to swear to supportthe Constitution ofthe

United States as other gentlemen undertake to in

terpret it. Besides, what is the Constitution of the

United States to-day ? Is it binding upon us as

individuals or as a State ? We have been told by
that same authority which has been alluded to in

such solemn tones of voice, that where an instru

ment, to which there are several parties, had been

disregarded and disannulled by either of them,
that the other parties were under no obligation to

be governed by it. How stands that matter with

regard to the Constitution of the United States ?

Is that the supreme law of this land, and do all

the citizens of Massachusetts enjoy the rights and

privileges intended to be secured by it ? I look

at those States in the south which swear to sup

port and defend the Constitution of the United

States, and I find that they have burned at the

stake citizens of free States. They have burnt

them by a slow fire, and for what ? Because they
had violated any of the laws of the United States ?

Because they had discarded the Constitution ?

No, Sir
; but simply because they believed in the

doctrines of the New Testament, the Declaration

of Independence, and the Constitution of the

United States, as interpreted by the fathers of the

Republic, and happened to be suspected of holding
to that belief.

Are persons in Massachusetts who are entitled,

under that clause of the Constitution to which I

have referred, to travel the length and breadth of

these United States if they demean themselves

properly, and who have a perfect right to give their

views with regard to the Constitution and laws

of the United States, permitted to do so ? No,

they are not. No gentleman will undertake to
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say here that citizens of Massachusetts can avail

themselves of that right and that they are permit

ted to enjoy it. We are all familiar with the

case of one of our citizens, an accredited agent of

this Commonwealth who went to South Carolina

to prosecute a suit at law, in order to bring the

general rights of citizens of Massachusetts, before

the highest tribunal in the country. What did

they do with him in South Carolina ? They vir

tually kicked him out of that State, and said to

him go home about your business, you shall not

stop here to accomplish the purposes for which

you were commissioned ;
and they said to us we

will imprison your citizens as often and as long

as we please, and you cannot help yourselves.

Massachusetts pocketed the insult, and to this day
has never stood up and declared her determina

tion to take such measures as she ought to have

taken under the circumstances. It may be pleas

ant for some gentlemen to talk about the preser

vation of this glorious Union, and all that. In what

is this Union glorious ? Is it in the fact to which

I have alluded, that men dare not stop south ofMa
son s and Dixon s line for fear of being hung up by
the neck ? Very many of the constituents of the

delegates to this Convention would be shocked at

the introduction of the oath to support the Con
stitution of the United States into our own Con

stitution under these circumstances. Are they
called upon to take it if they were elected to office ?

They are as free to-day, Mr. Chairman, as you
and I are, as eligible to office too, and as much
entitled to life, liberty and the pursuit of happi

ness, but they do not know how soon the hand

of some one claiming to be a man may touch

them upon the shoulder, seize and hurry them
before a ten dollar commissioner who will

send them down. South into intolerable bondage.
I hope the motion of the gentleman for Wilbra-

ham, (Mr. Ilallett,) will not prevail, and that we
will incorporate no such oaths as that recom

mended by him into our Constitution.

Mr. GOOCII, of Melrose. I do not rise for

the purpose of discussing this question at length,

but simply to make a single suggestion. It seems

to me, in making and framing a Constitution, that

the frame-work, the structure, should be indepen
dent and perfect of itself. If that be true, then I

am opposed to the amendment now before the Com
mittee for the same reason that I was opposed to

the resolution the other day, requiring as a quali
fication for the office of governor of Massa

chusetts, that he should be a citizen of the United

States, because it makes our Constitution depend
in part upon some other government upon a for

eign government. This would be true as regards
the question now before the Committee. If we

24

require that a man before he shall perform the

duties of governor of Massachusetts shall take

an oath not only to support the Constitution of

Massachusetts but shall also take an oath to sup

port the Constitution of the United States, we
then require him to take an oath to support some

foreign government some government which
has nothing to do, strictly speaking, with us as a

State -some government which may alter or vary
at pleasure or some government which may or

may not last as long as the Commonwealth ofMas
sachusetts shall last. I am the last man in the world
who desires that there should be any dissolution of

this Union, or that its powers and functions should
be impaired in any degree. It might be a conceiv

able thing that the governor of the Commonwealth
would be required to take an oath to support the

Constitution of the United States when there was
no such Constitution in existence. In relation to

this duty of officers to swear to support the Con
stitution of the United States, they are obliged to

do it and they must do it by the very terms of

the instrument, so long as the Constitution lasts

and so long as Massachusetts remains a part of

the United States. They must do it in common
with every other State, and it seems to me that to

incorporate into our Constitution the additional

oath required, adds nothing to our obligations,

imposes 110 new obligation upon us, but impairs
the unity of our own Constitution. I think it ia,

better to provide that our own officers shall swe?uy
to support the Constitution of Massachusetts^,

leaving the Constitution of the United States ex

actly Avhere it leaves itself. It has power to. it

self, and there is power enough in the United
States to extend it over us so long as the Cojostitu-

tion remains in force.

The question was then taken upon the amend
ment of Mr. Ilallett, and it was decided in the

negative.

Mr. WHITNEY, of Boylston. I suppose that
there is no individual in the house who will be
more affected by the passage of these resolutions
than myself, and therefore, I feel it due to myself, to
make a simple statement and offer an amendment,
if it be in order. It so happens, that I am one
of perhaps, five hundred men, who, for fifteen

years have been disfranchised in consequence of
the oaths of allegiance being required to be ren--

dered to the State and the United States. Itjs.

not, because myself, tind those with whom I act,,

are men who do not believe in governments, but,
because these Constitutions have required us to do

something which, as Christian men, we could not
do. The Constitution of the United States has

required, that under certain circumstances, we
should take human life and destroy our fellow-
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men. This, we have believed and do believe to

be incurring something that we cannot do our

selves under anv circumstances, and therefore, we

cannot appoint other men to do it for us. I do

not feel that it would be proper for me to go into

any argument to show that we are right, but I

desire to make a single statement, and offer an

amendment which would cover the ground of our

difficulty. I may be permitted to say, however,

that, in the discussion which has taken place here

this morning, I have received new confirmation of

what I have always believed to be true, that

official oaths are not only unnecessary, but hurt

ful. &quot;We iincl that men all over this Union, who
are ready to swear oaths of allegiance to the Con

stitution of the United States, are the first to

trample under their feet the very instrument

which they are called upon to support. We need

not go to France, to show that official oaths do

not bind men.. The amendment which I desire

to offer, reads as follows :

&quot;

Iiosoloed, That it is expedient to amend and
alter the existing Constitution, by leaving out the

official oaths and subscriptions.&quot;

The question was taken upon Mr. Whitney s

amendment, and it was decided in the negative.

Mr. HOPKINSON, of Boston. I do not rise

to make a speech, for the Committee are evidently

weary of the discussion on this subject, but I

wish to amend the Report of the Committee, by

striking out all the resolves except the 4th article

or clause in the 3d resolve, and the 4th resolve.

The reasons which I have to give for offering

the amendment are very brief. With all due

respect to the Committee, the discussion in regard

,to the wording of the resolves, appears to me to

be idle business. It is in my opinion amending
for the sake of elegant composition, good gram
mar, or something of the kind, and I choose,

rather than spend the time of this Convention in

-debating this subject, or that of the people in

voting upon it, to leave the matter as it is. These

verbal amendments appear to me to be immaterial

jnatters, not deserving the attention given to them.

.1 have 110 feeling in regard to the clause in the 3d

sresolve, concerning the oaths required to be taken

by officers of the government.

But, believing that some people, who are not

Quakers, prefer taking a different form of oath,

on account of their feelings upon the subject, I

would be willing to adopt the amendment which

has relation to that matter. The 4th resolve has

reference, I believe, to the value of the money, by
which we shall fix the property qualification. If

you abolish these qualifications it does not seem,

aiecessary to fix any standard of money. There

fore, these two amendments seem worth retaining.
In all other matters, I think it is not worth while

to lay our hand upon the present charter under
which we live.

The question was taken on the adoption of the

amendment of the gentleman from Boston, (Mr.

Ilopkinson,) and it was decided in the negative.
Mr. WILSON, of Natick, then moved that the

Committee rise and report the resolutions to the

Convention.

The motion was agreed to, and the Chairman,
Mr. Gray, of Boston, reported to

THE CONVENTION

That the Committee of the Whole, to whom
was referred certain resolutions in relation to so

much of the Constitution as is contained in the

first eight articles of the 6th chapter thereof, had
had said resolves under consideration, and had
directed him to report them back to the Conven
tion without amendment.

The Report was concurred in, and the resolu-

I tions were then ordered to a second reading.

Plurality in Elections.

Mr. HOOPER, of Fall River. I now move
that the Convention resolve itself into Committee
of the Whole upon the resolves on the subject of

elections by plurality.

The motion was agreed to, and the Convention

proceeded, in

COMMITTEE OF THE WHOLE,

Mr. Sumner, for Marshfield, in the Chair, to

the consideration of the resolutions.

The CHAIRMAN. The original resolve re

ported by the Committee is as follows :

&quot;Resolved, That it is expedient so to revise the

Constitution, that in all elections by the people of
officers named in it, the person receiving the

highest number of votes shall be deemed and de
clared to be elected.&quot;

That resolution, the gentleman from North

Brookfield, (Mr. Walker,) adopting the proposi
tion of the gentleman from Worcester, (Mr.

Knowlton,) has moved to amend, by inserting in

the second line after the word
&quot;that,&quot; as follows :

&quot; In the election of governor, lieutenant-governor,

senators, and representatives, a majority of all the

votes cast shall be necessary to a choice
; and the

election of all other officers shall be by a majority
or plurality of votes, as the legislature shall deter

mine, unless otherwise specially provided for in

the Constitution.&quot;

To that amendment of the gentleman from
North Brookfield, the gentleman from Framing-
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ham, (Mr. Train,) has moved to strike out the

clause : &quot;In the election of the governor, lieuten

ant-governor, senators, and representatives, a

majority shall be necessary to a choice,&quot; c.
;
and

in the following clause, to strike out the word
&quot; other

&quot; and insert the word &quot; civil
;&quot;

so that it

will read as follows: &quot;And the election of all

civil officers,&quot; &c.

The question is now, on the motion of the gen
tleman from Framingham, to strike out and insert.

Mr. TRAIX, of Franiingbara. I beg leave to

wit! 1
.draw the motion to amend which I made the

other day.

The CHAIRMAN. The question then recurs

on the proposition of the gentleman from North

Brookfield, which is in the nature of a substitute

to the original resolution, as reported by the Com
mittee.

Mr. MORTON, of Taunton. Mr. Chairman.

I am opposed to that provision in the amendment
which authori/es the legislature hereafter to pre

scribe the rule of determining who arc elected.

I think that in all cases the rule ought to be

fixed and settled. I propose to occupy a short

time in making a few remarks in reference to that

proposed amendment ;
and if it may not be be

yond the latitude allowed in Committee of the

Whole, I desire also to add a few remarks in re

lation to the general question. I object to that

amendment in the iirst place, because it leaves the

rule uncertain. You may have one rule of elec

tion to-day, and another rule to-morrow. The

legislature having the power to deiiiie it, may
change it from year to year. I believe the gen
tleman who first proposed this principle, sug

gested that it might be left to the legislature, as

the right of defining the mode of balloting is left,

under the Constitution; that is, the right to vote

by secret or by open ballot. I could not have hit

upon an illustration which would have better

given ray idea than that very thing ; because it

seems that already, on that subject, there have

been in a few years several changes, and tlie.se

changes are so made that it is very difficult for the

honest people in the Commonwealth to determine

how they are to vote ;
at least this was the case

before this Convention Avas called.

I am opposed to referring these matters to the

legislature ; because, as I have stilted, it leaves

matters in an uncertain and fluctuating state, and
it leaves the decision to persons who may be, and

probably are, most interested in the very ques
tions which they are about to decide. I am op

posed to it also, because that body is particularly
liable to be under the training of party discipline.

It almost inevitably follows in such a body, that

certain individuals will obtain a controlling influ

ence over the members generally, either on account

of their wisdom or their learning, their talents or

their superior integrity, or their adroitness in

management. Somehow or other certain indi

viduals get the control, and have an influence,

and that necessarily increases the binding force of

the party. These individuals, though they may
be the most honest and best individuals in the

community, stand in something the same position

to their party which the commanders of military

forces occupy ; and, though doubtless governed by
patriotic considerations, they have an inducement

and a power to control the bodies with which

they are connected, and after a series of actions,

it results that these bodies come to be influenced

very much honestly no doubt by these persons,

and thus they are rendered unfit to prescribe rules

for themselves or their successors.

I do not intend to press this matter very much,
but still, I should like to look back a little way in

the history of this Commonwealth, and see how
I

this matter stands. I trust that in bringing before

|

this Committee some illustrations, I shall not be

supposed to make any personal or party reflec

tions. But I think it will be perfectly apparent that

party feeling will be more liable to prevail in any
legislative body, and especially that a large one is

more likely to be blind to reason and patriotism

than the people themselves. But without going

fxu-ther, I ask this Convention to refer to some
instances in the history of this State, which I

think will sustain the position which I have laid

down. Sir, party is unreasonable, it is short

sighted, and it is blind
;
and while regarding the

interests which are represented by it, it almost in-

variably, through its blindness, destroys itself.

Sir, please to remark the famous Gerryman-

; deriiig of old, in which the very loose districting

of this Commonwealth occurred, and other in-

j

stances which have occurred, in which the very

j

short-sightedness of the parties, in their attempt

j

to gain an undue influence, has reacted upon the

; authors themselves. This reference will show
how the best men in the community deceive and

|

mislead themselves when acting on this subject.

j

In the first case to which I have referred, this

j

Commonwealth was so districted for senators, that

I

in the first election, before the operation of the

j

system was explained, you had two-thirds, nay,

; you had within a fraction of three-fourths, of the

Senate on one side, and amajority of the whole peo-
! pie and the governor and House of Representatives

|

on the other side. Now, I am not going to say
that the individuals who formed that districting

system were not actuated by honorable and pat-

riotic motives. But when the people saw the

I operation of the system, they supposed that
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could not have been altogether accidental, that

it it was not undesigned. What was the effect ?

It reacted with tremendous power upon the au

thors, and that horrid animal, the Gerrymander,

which the people supposed was going to devour

and destroy their opponents, as elephants tread

down all before them, in war, instead of devour

ing their opponents, at the very next election it

swallowed us all up. This is almost the neces

sary consequence. But, Sir, I see some of my
democratic friends making wry faces, and a little

smile in the corner of the eye from our oppo
nents

;
but I intend to be impartial on this sub

ject. I do not apply my remarks any more to

one party than to another. I speak of general

principles ;
and although I do not recollect an

instance quite so large on the other side, yet I do

recollect a fine little town, beautiful, highly cul

tivated, with rich soil, with most honest and

intelligent inhabitants in the whole community,
which is exactly four miles square about as

nearly square as it could be made where it so

happened, that from the very days of the Revolu

tion, they had adopted and retained, with an irre-

sistable tenacity, certain sentiments
;
and they

never could be overcome by any person who vis

ited them. Yet, at a time when party spirit ran

pretty high, it was thought necessary that that

little town of four miles square should be made

into two corporations, and it was accordingly

done. A line was run through it so crooked,

that it was said that it tested the tortuosity of the

snake to follow it. But it was done, and one side

of the town was on one side of the political line, and

the other side was upon the other side of that

line. Now, it so happened, either by accident or

by design, that all those on one side in politics

were on one side of the line, and all upon the

other side in politics were on the opposite side of

the line. Upon a little reflection, the people

thought, whatever may have been the object, that

it was not accidental that it should have turned

out in that manner. They thought it was unjust,

unrighteous arid unequal in its operations ;
and

when the people found it to be unjust and unrea

sonable, after an intense struggle, in which the

reasonable were on one side, and the obstinate on

the other, the town was convinced of the folly of

the change, and sought to be united again ;
and

they accordingly applied to be taken back so as to

make but one town. Since that time, I believe they

have gone on as peaceably as any town in theCom
monwealth. But when did this singular little

circumstance happen ? It was at a time of great

interest in this country ; it was at a time when

your proudest leaders in the battles of your

country were fighting on glorious fields
;
when

the cannon of the Chesapeake were reverberating
on your shores, and when every heart beat with

intense interest. I say it was at that time, and

the matter cannot be better understood than by
the very name which was given to this town,
under these circumstances.

Yes, Sir, it was under these circumstances that

this ill-starred bantling was brought up to the

baptismal font, while every heart was throbbing
with suffering or excited at the thought of the

scenes of glory on our frontiers, and this child

was christened in honor of the commander-in-

chief of the forces of our enemy,
&quot;

Wellington.&quot;

I did not select these as extraordinary instances,

although I believe that they are somewhat remark

able. I did not select them as cases where the zeal,

ardor or ambition of young men carriedthem away,
or Avhere interested office-seekers were trving to

put their hands into the public chest no such

thing ;
but these transactions were in the best days

ofour Commonwealth, and were participated in by
our best men. Who attended to the districting to

which I have referred? Men of distinguished

talents, who devoted their means to the service

of their country, and who poxired out their blood

upon the frontiers
; gentlemen were agents in that

business who were eminent in the judicial history

of this country, who were ornaments not only
to this country, but who would have been orna

ments to any other country, gave their sanction to

that act, and among them was a gentleman who
was one of those that sanctioned the Declaration of

Independence and the Articles of Confederation,

and who has been vice-president of the United

States. These were the men who gave their sanc

tion to that ;
and now let us see who were the

men that took a part in the government when the

latter act was done, and when the law was passed

creating this extraordinary town. They were

the most talented and distinguished, the most dis

creet and sober men that could be found in the

whole community. In looking over the list of

persons who approved these acts you will find

two individuals who were afterwards governors of

this Commonwealth ;
five individuals who were

senators of the United States
;
three individuals

who were mayors of the city of Boston
;
two in

dividuals who were judges of your highest court

one who was chief justice of the highest, and the

other of the second court all of them men dis

tinguished for sobriety and coolness of delibera

tion, and yet they gave their sanction to that act.

And who was the governor who affixed to it his

signature ? One of the purest men, probably, that

ever lived in the Commonwealth a passionless

man, a sober, serious, conscientious, considerate

man Governor Strong, if I may be permitted to
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call him by name. Now I simply mention these

cases to show the operation and effect of these

things ;
and if such influences operated in times

past upon those who were acknowledged by all to

be pure and wise and good, we have no right to

suppose that any other legislative body, even our

own, would not be subject to this kind of influ

ence. I have pursued this subject far enough,
and I hope we shall decide this question one way
or the other, so as to lay down the rule which is in

future to govern the people of this Common
wealth, and not leave it to be an exciting topic

for those who may become partisans in our legis

lature.

I propose now, Sir, to discuss very briefly the

general question ;
and if I recollect the design of

these amendments, the precise question which I

should call the general question is presented here

in the elections of these various officers. It is not

my purpose to reply to individuals who have

argued this question. I acknowledge that they
have debated it with great ability and with great

fairness
; but I do not intend to enter into dis

cussion with any individual here, for my imple
ments of controversy have been resting idle too

long to be readily used, and to make it advisable

for me to come forward to enter into a contest with

younger men. I beg leave to refer to some few

things that have occurred in the course of the

debate, which I will endeavor to do as briefly as

may be. As I have said, I have no doubt that

this question has been dissussed on both sides

with fair intentions, and with entirely honest

views ; but some views have been presented here

which I wish to look at for a moment, and if pos

sible, to correct. I know that no gentleman rises

to advocate his side of this question, be he on the

one side or on the other, by bringing forward

here, what, in the language of the inaugural ad

dress of Mr. Jefferson, would be called &quot;false

facts
;&quot;

but seeing my friend from Worcester,

before me, whom I respect and esteem as highly

as any man, and whose authority stands as high
as that of any one, I beg leave to refer to one or

two statements that were made by him. In the

course of the discussion gentlemen referred to

what had been the practice of other States in other

parts of the country. It was stated by several

gentlemen, and I think I was among the number,
that in almost all the other States the system o

elections by plurality had prevailed, and some

weight was placed upon that as showing the

superiority of that system ; but as I understood

the gentleman from Worcester, in his reply to

this statement, he denied the proposition, and said

that the plurality system was an exception to the

rule, instead of being the rule laid down in the

several States. I confess that struck me with a

good deal of surprise, for I had supposed that it

was well understood that the universal practice

in more than three-fourths of all the States was

that the person having the greatest number should

be elected ; but yet, coming from so high an

authority, I must say that I was somewhat stag

gered by the statement. However, this is a matter

which is capable of being decided by reference to

history ; and I hope gentlemen will take the

trouble to look over the Constitutions of the sev

eral States, and see if they can point to any one

State except the State of South Carolina, west of

the Hudson River, where a majority is required
in elections by the people ;

and if they can, I

will confess that the practice is not so universal as

I had supposed.

Before leaving that subject, I may be allowed

to refer to some other positions which have been

taken here. It was stated by my friend that the

majority rule, as they call it, was a test of de

mocracy, and the minority rule the reverse
;
in

other words, that a State which had adopted a

rule requiring a majority of votes for a choice

was democratic, and one that did not adopt that

rule was anti-democratic. I suppose it is a fair

mode of testing arguments to pursue them to their

practical results
;
and let us, therefore, look at the

results of this rule which has been advanced. It

struck me as being a little surprising, because

that mode of reasoning proved some things, which,

I must confess, were contrary to the notions which

I have entertained during the whole of my life.

The rule that a majority of the whole number of

votes shall be necessary to a choice, makes a dem
ocratic State ;

and on the other hand, the rule that

less than a majority shall prevail, makes an anti

democratic State that is the principle laid down.

Then, Mr. Chairman, Massachusetts has always
been a democratic State, and Virginia has always
been an anti-democratic State, if that principle is

correct. I shall inquire directly whether, if such

consequences result from a rule when it is carried

out, this should not lead us to question its sound

ness. Not being corrected with regard to my
statement, I shall assume that I am right as to the

prevalence of the plurality system among the va

rious States, and that more than three-fourths of

all the States of the Union twenty-five out of

thirty-one have adopted that system. I believe

three out of the remaining six adopted it in part,

and only three adhere to the old rule requir

ing a majority of the whole number. If this be

so, is it not a matter of actual experience and ac

tual practice upon which we can safely rely in

forming our opinion ? Let us look upon it in

another aspect. This rule has been adopted all
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over our country, and by two very different

classes of citizens ; by the slaveholders on the one

side, and the emigrants from New England, who
have gone out to the western States, on the other ;

and can any man furnish me with one single in

stance where it has proved inconvenient after they

have resorted to it ? Is there one case where it has

been tested, and they have become sick of it, and

desired to return to the old mode ? On the con

trary, in all these States and notwithstanding
the reasoning which is brought forward here, I

must assume most of them to be democratic

States wherever this plurality rule has been

adopted, they have continued it and maintained it

up to the present time
;
and I have yet to learn

that any citizens have made the least complaint
about its operation anywhere. Shall we be gov
erned by this experience or shall we reject it ?

Why should we not follow the example of our

democratic brethren throughout the Union ? Is

there any danger in it, or any want of safety in

it? I think not; and without going at length
into this matter, I shall leave it for the considera

tion and reflection of gentlemen of this Committee.

There is another thing to which I desire to ad

vert. It has been said here that we are now lay

ing down a perpetual rule, and one that is to

bind ourselves and our children and our chil

dren s children forever. Is it so, Sir ? Cannot
j

the same power which adopts this rule render it
j

void if desired, after it is reported to the Conven
tion ? Have we not the same power to rescind it

that we have to pass it, if we should subsequently
conclude that it was not advisable to adopt it as

one of the amendments to the Constitution ? 13ut

that is not all. What are we sent here to do

what can we do r We can simply adopt it as one

of the amendments to be proposed to the people
for their sanction

; but we have 110 power to bind

the people or their children to anything. We
have merely authority to lay the matter before

the people for them to act upon it, and they will

do as they please either adopt the plurality rule

or retain the present rule, just as it happens to

suit their views of their own interest and con

venience. I want to test this matter as fairly as I

can by experience, for I think that is a good test

to apply to it. I am one of the last men who
would wish to venture upon experiments ;

still I

do not want to shut my eyes to improvements.
We are situated here in a very fine part of the

world
;
we have started our government machin

ery ;
we have good motive power, and we have

good hands
;

all the material parts are perfectly

sound, but the only difficulty is, our machine

was made a good while ago. In its very outset

there was some little jarring in it, which has been

felt from that time to this
; and our neighbors

have some improvements which could be put in

without any injury and which would make it

work smoother. Now the question is, shall we
adhere to the imperfect details of our old-fash

ioned machine, or shall we adopt the improve
ments which our neighbors all around us have

adopted ? How do manufacturing people manage
their affairs ? Can the old factories keep pace with

new ones, unless they adopt the new machinery
and the improvements which are invented from

time to time ? And if we wish to nourish, must

we not do the same ? It is then best for us to

inquire whether there are any defects in our ma
chinery, and whether there is any remedy for

this little jarring. We find, Sir, that we fail to

make choice of our officers
; again and again has

this happened, and we have in consequence been

subjected to great expense and delay in tLe or

ganization of our government. Modern experi
ence proves that all this is true. It has been

stated that this has been only of recent occur

rence, owing to a peculiar state of things which

might pass away that we might not have a third

party for any length of time, and therefore that it

is unnecessary to make a change in the Constitu

tion merely to remedy a temporary evil. Hut is

this the case ? This trouble existed in the very
outset. In the A cry first election in this State,

the people failed to elect a lieutenant-governor,
and elected only about one-half of their senators.

In more than one-half of the instances, from that

day to this, you have failed to elect some of your
officers ; and the consequence lias been that while

you have sometimes been fortunate enough to get

in plurality men, in a great many cases you have

got in men who did not have even a plurality

men who were in the minority. My recollection

may be in fault, but I believe wo once Lad a lieu-

teiiaiit-governor who only received about 1500 or

1600 votes of the people in tl;o Commonwealth
;

lie was fairly and properly chosen, but was the

system under which, such a circumstance could

occur, the best system ? And from that tiuic to

this, instances have been happening, not only in

the Senate but in the two highest offices, where

the people failed to elect, and where individuals

were elected, some of whom had a plurality and

some of whom had only a minority. I have

known an individual sent to the Senate who was
the fourth in number on the list ; and yet he was

constitutionally chosen, for they might have cho-

any body on the list. As I said just now, in ref

erence to the permanency of it, all that we have

power to do is to submit the proposition to the

people. My friend from Pittsfield very properly

remarked, how very profuse we are here in stating
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how much confidence we have in the people, and

how much we desire in every respect to conform

to their wishes ; but he also stated that we our

selves possessed no power, hut whether we did or

not, the people would do just as they pleased. I

am sorry to differ with that gentleman, and I

trust I do not differ with him essentially ;
I have

no doubt that his remark, as to our not having

any power, is perfectly true in one point of view,

while in another, I think it was entirely incorrect.

Sir, we have a power, a tremendous power if

we choose to exercise it. True we have no posi

tive power, because we cannot amend the Consti

tution, or alter a single line of it. But we have

the power to prevent amendments, a power which

I hope we all shall exercise with very great reluc

tance. To exercise the power of withholding
from the people a proposition, wrests from them

the power of passing upon it. That I consider a

very important power, and I am glad to hear ex

pressions of love and confidence in the people,

expressed here again and again ;
and I hope it

will be exemplified in our actions. I hope we
shall not be afraid to submit to them any reason

able proposition, and leave it with them to adopt
or reject.

Mr. Chairman, my principle object in rising at

the present time and discussing this general sub

ject, was not so much to go into the general mer
its of it as I have done. It has been discussed

with great propriety, upon its merits. Is this

proposed amendment a sound one, is it a wise

one ? It was proper to discuss it in that light,

but when we have done that, let us come back

and see what is the real question before us. It is

not merely that these are wise and proper and

salutary improvements. We cannot decide those

questions. The question for us to decide is, shall

the people have an opportunity to pass upon
them ? And if I doubted whether these amend
ments were sound, or even if I supposed that

they were not, I should not dare to come here and

say that the people had no right to give their

opinion upon them. If they are sound, the people
will take care to adopt them, and have the benefit

of them. If they are not, the people will reject

them. Are we placed in our present position to

say that we will not suffer the people to act upon
these propositions ? I believe not.

This is not a proposition just started in this

Convention, the effect of which has not heretofore

been considered, and in relation to which the

views of the people are unknown. This has been
a subject of agitation throughout the community,
and I believe the voice of the people has been

distinctly manifested on the subject. True, it

becomes me to speak on a limited scale, but as far

as my observation extends, there is a great degree

of unanimity of sentiment among the people in

relation to this subject. How does this thing
come before the Convention? The matter was

discussed in the legislature, and a learned and

able committee, to which it was referred, reported

upon it, which report was adopted by the legisla

ture, and a bill was passed, based upon this re

port, to send the matter to the people. This re

port of the committee to the legislature, presented
the arguments in favor of the Convention, and

pointed out the subjects which would probably
be brought forward for its consideration, in order

that the people might be enabled to judge of the

propriety of calling a Convention. What were

those subjects? One was a change in this very

subject of election, and the propriety of a change
to the plurality system, and the reasons why it

should be adopted. And, Sir, I doubt exceed

ingly whether this Convention would ever have

been called, had not the plurality subject been

presented in that report.

Mr. DAVIS, of Worcester. I would ask the

gentleman whether that address which went out

to the people upon that subject, proposed to have

the plurality system prevail in all cases
;
and

whether it alluded to the more popular branch in

any way ?

Mr. MORTON. I believe thougli I have not

the report by me I believe the report of the

committee in relation to the plurality rystem,
went to the whole length. But the gentleman

certainly knows better how that is, than I can be

supposed to know. I am sure it covered the

main ground. It spoke of a great number of offi

cers, as well as of governor, lieutenant-governor,
and senators.

Mr. DAVIS. I will furnish the gentleman
with a copy of the report.

Mr. MOHTOX. Well, Sir, here is the report,

and I see that it says, among other things, in the

sixth place,
&quot; we recommend the adoption of the

plurality system in more of our elections. To
what extent the Constitution should be revised

on this subject, and how far the system should be

carried will remain for the Convention to decide.&quot;

If we follow the subject throughout the report,

we shall see that the whole matter is left open to

the consideration of the Convention, and of the

people at large.

Mr. ASPINWALL, of Brookline. With the

gentleman s permission, I would call his attention

to a few remarks further on. They are these :

&quot; But the time and money which is now expended,
and the party animosity which is engendered by
the numerous and unsuccessful attempts to elect

the various state, county, and town or city offi-



378 ELECTIONS BY PLURALITY. [21st day.

Tuesday,] MORTON KINSMAN. [May 31st.

cers, have become grounds of repeated and loud

complaints in all portions of the Commonwealth.&quot;

And still further on :
&quot; The election of secretary

of the Commonwealth, treasurer and receiver-

general, auditor of accounts, and executive coun

cillors by the people, with an application of the

plurality principle to these officers, as well as to

the governor, lieutenant-governor, and state sen

ators, would do much to remedy this evil.&quot;

Mr. MORTON. I had but a few remarks to

make, and I am sorry to be interrupted, and if I

have made a mis-statement, as there seems to be

some little question between the gentleman and

myself the Convention will take up the report

and look at it, to see whether I have made the

statement too broadly or too strongly. It seems

to me, however, that the report goes generally in

avor of plurality in the election of officers.

I was saying, when I was interrupted, that this

question of a Convention was sent out to the peo

ple. They examined and acted upon it, and in

one hundred and twenty-five thousand voters of

this Commonwealth, six or seven thousand ma

jority prevailed in favor of the Convention, and

from what I have heard in relation to this matter

of plurality, it seems probable, that but for that

question being involved in the questions before

the Convention, the question submitted to the

people would not have obtained a majority. That

was one of the subjects recommended to the peo

ple, under the recommendation for a Convention.

Well, they determined upon this Convention,

and appointed delegates to come here, and the

question I wish to present to every individual is,

whether, when the people sent us here, having
confidence in us, we have the right to say that we
will not send these things to the people that there

is something so alarming in these things, that we
will not send them to the consideration of the

people ? Can we not trust them ? Why not send

it to them r If the people should govern, let them

prescribe the mode. If we have confidence in

them, let us trust them with these questions.

I think, from the langauge which has been

used, that there has been a mistaken view incul

cated on this matter. We have been talking of

majority and minority principles. There is no

minority principle here. The question is, which

mode of election will best insure the freest ex

pression of the views of the majority of the peo

ple ? If I thought that the action of the majority

principle would best secure that result, I would

go for that ; but, being convinced that the plural

ity system will more certainly accomplish that

end, I am in favor of that.

I have heard the highest authorities of the coun

try quoted here to-day, in favor of the majority

principle. We have heard the names of Jeffer

son, Patrick Henry and Madison quoted, to sup

port the principle that a majority should always

govern. How do we know what those men un
derstood by the term &quot;

majority r&quot; It has or may
have one meaning at the north, and another at

the south. I am not disposed to say that we have

the right meaning, but I am very strongly inclined

to adhere to the old Yankee meaning.
What is a

&quot;majority,&quot;
as established by our

lexicographers ? The first definition is, that it is

a &quot;

greater part.&quot; Well, Sir, the southern man

says that &quot;greater part&quot;
means a part which is

greater than any other part, however many differ

ent parts there may be
; and this is not a strange

construction. We say that it means a part great

er than a half of the whole. These two different

meanings being well understood in the different

sections of the Union, gentlemen at the south talk

about a majority just as we do here. That they

understood it in the sense which I have repre

sented, is shown from the fact that Henry, and

Madison and others, went into the Virginia Con

vention and inserted a provision into the Consti

tution of that State, that a plurality should elect.

But I have detained the Convention much

longer than I intended. I simply wish to have

this matter presented fairly to their minds, and to

have them understand distinctly, when they vote

upon the pending question, that it is not whether

we will adopt this provision, not whether we will

settle the principle, that the man having the great

est number of votes shall be chosen, but simply

whether we will trust our constituents to act

upon the subject. Let us confide this question

to the people for their decision, and in that de-

cion I shall cheerfully acquiesce. All I wish is

that the question may be submitted to them, that

they may say yes or no to the proposition.

Mr. KINSMAN, of Newburyport. I have

been anxious to have the question taken, and

have used my efforts to accomplish that object,

and if I had not failed in those efforts I certainly

should not have trespassed upon the Convention

with any remarks of mine. But as the Com
mittee seem disposed to listen to further discus

sion, I will venture to occupy their time a few

moments.

The two prominent arguments adduced against

the proposed change are these : First, it has been

urged by the gentleman for Wilbraham, (Mr.

Hallctt,)and by the gentleman from Lowell, (Mr.

Abbott,) that it was tearing up the foundations of

the Constitution, and expunging from it the ma
jority principle, which is its corner stone. I take

issue upon that point.

In the first place, although I admit that the
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majority is a favorite principle of the Constitution

and of the people, but yet it is not the principle
which lies at the foundation of a republican gov

ernment, which is this : that the people are capa
ble of governing themselves, and, having the

power of self-restraint and self-control, they may
determine whether that government should be car

ried on by the minority, the plurality, or the ma

jority system.
The other argument, which has been pressed

with great force, and reiterated again and again,

is, that this custom, that a majority should govern,
is an old custom, and therefore entitled to respect
and reverence.

I will consider the argument of the gentleman
for Wilbraham first. I join issue with him upon
that point. I say this is no departure from the

majority principle, and I think I can show it.

How was the legislature, which presented this

question of a Convention to the people, chosen ?

By a majority of the legal voters. How did that

legislature pass upon the question ? By a ma
jority of both branches present, and voting there

on. How did the people respond to this ques
tion ? By a majority of votes. How does this

Convention act ? By a majority, and any amend
ments we submit to the people will be by a ma
jority vote. And how will the people finally act

upon it ? By a majority. And when the people
are tired of this change, should we make it, they
will have another Convention and change back

again, still by a majority. So that the majority

system runs throughout, and is recognized at

every step. Not only is the majority principle

recognized at every stage of all these proceedings,
but more than this, it is recognized in the action

of the legislature in every law which is made
;

nobody proposes to change that principle in the

proceedings of that body.
The change we propose, then, is a mere modifi

cation, such as was recognized when we provided

by law that sixty members should constitute a

quorum of the House of Representatives, and that

sixteen should constitute a quorum of the Senate.

We adopt the change, not by any means to abol

ish the majority principle, but for the purpose of

giving it validity.

Formerly, nearly all elections were decided by
a majority upon the first ballot, but recently, from
various reasons not necessary to mention, re

peated failures have happened in elections, and
to guard against them we propose to modify this

majority principle. Where are the most frequent
failures ? In small country towns. In large

towns, where the population is compact, the

voters can easily be got together ; and you will

find that there have been many more failures

in small towns than there has been in large

ones.

NOAV, Sir, let us see how these failures operate

upon the people of these small towns. It will be

admitted, I suppose, that there are three princi

pal objects of legislative action.

The first is that large class of general laws,

which relate to the distribution and transfer of

property, the punishment of crimes, the preserva
tion of order, and all that class of laws which

operate upon the whole people alike, in every

part of the State. It is of little comparative con

sequence whether those laws are made by a full

legislature or not, because they operate upon the

constituents of those who make them, as well as

upon those who are not represented, on account

of the failure of election, as before mentioned.

Another description of legislative action is that

which takes place in the passage of resolutions

upon certain matters of opinion, and which do

not end in any law, such as resolutions upon
the subject of slavery, &c. &c.

The third class of legislation is that which ope
rates locally, and is the most important of all.

And here is the point where the plurality system
will operate the most favorably to the small

towns. That sort of legislation may be illus

trated by the case of the Charlestown Free Bridge,

and by the case of granting the credit of the

State to the Eastern Railroad Company, and by
that of the law prohibiting the sale of spirits,

which though a general law in its design, yet, as

we all very well know, operated more seriously
in Boston than anywhere else. Well, Sir, when
the case of the Charlestown Bridge was under con

sideration, Charlestown had her full quota of rep
resentatives in the legislature. Not one was ab

sent
;
and the same is true of Boston, while the

law for prohibiting the sale of spirits was under

consideration.

A MEMBER. There were five members ab

sent from Boston.

Mr. KINSMAN. A gentleman says there

were five vacancies. Well, Sir, they were nearly
all here, and, for the purpose of my argument,
that answers just as well.

Now, there is a great question (the Hoosac

Tunnel question) at this moment pending, in

which all Franklin County, the north part of

Berkshire and Worcester, and a portion of Mid

dlesex, are all interested, comprehending some

hundred towns, more or less, and entitled proba

bly to about that number of representatives. Now
does any body doubt that if all the people of these

towns were inhabitants of one town or city, that

that town or city would not send up here the whole

hundred representatives in solid column, to
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vote in favor of this measure, if regarded by
them as of vital importance to their interest and

prosperity ?

Being, however, subdivided into so many small

towns, the chances are, that owing to the great

division of parties, they will lose some fifteen or

twenty representatives, and, perhaps, lose their

favorite measure in consequence.
It is to restore this equality between the large

.and small towns, and to secure to the latter their

rights, that we wish for this plurality system.

These, then, are the reasons for which, though
contrary to th*e opinions of the gentleman for

Wilbraham, I shall vote for this plurality propo
sition.

I will now proceed to consider the second

prominent argument against the plurality system,
which is, that the present majority mode of pro

ceedings is an old one, and ought, on that ac

count, to be preserved. I will endeavor not to

travel over the ground which has been taken by
other gentlemen advocating the plurality system,

except, perhaps, briefly to refer to their argu
ments. This argument of antiquity is a good
one as far as it goes.

If a custom is old, it has every presumption in

its favor. If a usage has continued for a hun
dred and fifty years, or for any great length of

time, it is reasonable to suppose that such an usage
was not founded without good reason

; and such

being the presumption, the burthen of proof is

with those who de.sire to alter it, to show that

there is reason for a change. Now, we have
heard from another gentleman, (Mr. Griswold, for

Erring,) the whole history of the inconveniences

attending these repeated contested elections, and I

do not think it is necessary to add anything to it,

because the argument has not been answered. I

will briefly enumerate the reasons he stated to

show the inconvenience of the present law. The
first was, that these repeated elections engender
party animosity and party strife. I suppose ev

ery gentleman will admit the truth of this, and
that it is a reason, so far as it goes, for a change.
The next objection made to the present

system by the gentleman for Erving was, that

it was unnecessarily expensive ; and I suppose
there is no gentleman in the Convention, who,
however much he may differ as to the amount,
who will not agree that there is something in the

argument that these repeated elections do occasion

a great deal of expense. But, Sir, the gentleman
from Lowell, (Mr. Abbott,) to whose speech I

listened with a great deal of attention and inter

est feeling, as he said, that we were about to tear

down the very framework of the Constitution

exclaims in language somewhat like this :
&quot; Shall

I, like Judas, sell my master for thirty pieces of

silver ! Shall we, whose fathers crossed the At
lantic to secure for themselves and their posterity
the blessings of liberty, barter it away for the

sake of a little money !&quot; Well, Sir, I would not

sell my birthright any more than the gentleman
from Lowell, but we must consider the nature of

the case. This is not a change in principle which
we propose. It is not a radical change, it does

not touch anything vital in the Constitution, but

is a mere question of convenience and expedi

ency, and therefore the question of expense comes

in very properly and very naturally. But gen
tlemen say this matter of expense is a mere tri

fling matter, not worthy of being taken into con

sideration. Gentlemen do not talk in this strain

upon other questions equally important. When
the legislature is in session in this capitol, there

is not a day nor an hour that Ave do not hear this

continual cry about expense. It is the burthen

of their song from morning till night Expense !

expense ! And we see bills introduced for the

purpose of lessening the expense, to grind down
the compensation of jurors and witnesses, and
even the judges of our courts, to the very point
of starvation. And the compensation of your

judges of probate is fixed at a point at which, it

seems to me, 110 liberal man would place it.

When the gentleman from Natick, (Mr. Wilson,)

opposed an adjournment the other afternoon, and

why ? he opposed it because, he said, it would
cost the State some four or five hundred dollars ;

and not a man in this hall dared perhaps that is

scarcely a decorous term but not a man thought
it expedient, or was willing, to rise and say that

a few hundred dollars was a mere bagatelle, and

not for a moment to be compared with the im

portance of amending the Constitution of the

State ! We have had the Constitution appealed

to, and very properly, by those who are opposed
to this change. I also, will appeal to it ; for, if I

am not mistaken, there is something in that in

strument pertinent to this subject. I will just

read one clause, from the eighteenth article of the

Bill of llights : &quot;A frequent recurrence to the

fundamental principles of the Constitution, and a

constant adherence to those of piety, justice, mod
eration, temperance, industry and frugality, are

absolutely necessary to preserve the advantages of

liberty and to maintain a free government.&quot; That
is the point, and frugality is a term somewhat

stronger than economy. I say, then, in answer
to the argument of the gentleman from Lowell,
that this matter of expense is a very prominent
one, and a constitutional argument also.

The third reason given by the gentleman for

Erving, in favor of this change, was that, where-
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as formerly, elections seldom, if ever, failed to

take place ; yet, within the last fifteen or twenty

years, there have been frequent failures. Now,
that fact is a very notorious one, so much so that

it is hardly necessary to repeat it. And I would

not have done so if the gentleman from Worces

ter, (Mr. Allen,) had not boldly denied it. He
said that it was not so ; that these failures were

mere accidents, and not the result of the system.

Sir, there has been one election within my knowl

edge when there was not a quorum of the Senate

elected. And instances of failure in the election

of governor, lieutenant-governor, and represent

atives have been repeatedly stated in the course

of this debate, and are well known. If the times

continued as they were formerly, the case would

be a different one. The venerable gentleman from

Beverly, the Nestor of the Convention, (Mr. llan-

toul,) can tell you of the time when every town

had a good old deacon, or some militia colonel,

who was sent here year after year, many years in

succession. That gentleman himself, if I mis

take not, has been a representative in this hall for

more than twenty years ;
and he will tell you,

that in the earlier periods of our history, it was a

very rare occurrence for a town to be unrepre

sented, unless it voted not to send on account of

the expense, as the towns in those days paid their

own representatives ;
but in consequence of vari

ous causes, there has been an astonishing change ;

and as the times change, so we must change with

them.

Another argument of the gentleman for Erving,
in favor of adopting the plurality system, was,

with reference to the election of members of con

gress, I suppose the system to be adopted in those

elections will follow and be determined by the

decision of this question. And in relation to this

argument, I have some few facts which I prepared,

when engaged in the discussion of this question

upon a former occasion ;
to which I ask to direct

the attention of the Convention. The election of

members of congress in all the States out of New
England is made by plurality. I suppose that

fact is not denied. The congress of the United

States is made a tribunal where the interests of

the whole country are discussed and decided. It

may be considered as a sort of court, the grand
tribunal of the nation, and does the State of Mas
sachusetts wish to be without counsel in that

court where all the other States in the Union are

always fully represented? When the names of

all the States are called in that court shall Massa
chusetts not be there ? To use the familiar pro
fessional illustration of the delegate for Wilbra-

ham, when the cases on the calendar of congress
in which Massachusetts is interested are called,

shall she be defaulted for want of counsel ? But,

Sir, the condition of Massachusetts has changed

very much in that national legislature. In the

first congress, out of sixty-five members Massa

chusetts had eight, a little less than one- eighth of

the whole number. In the second congress she

had fourteen, a little more than one-eighth. In

1803 she had seventeen representatives, but now
she has less than one-twentieth of the whole num
ber. In the mean time, what is the condition of

Massachusetts ? She has been increasing in wealth

and in commerce. Her interests are vast and

diversified. She is herself an epitome of all the

interests of the Union, the slave interest, of course,

excepted. Some of the States are commercial,

some are agricultural, some are engaged mostly in

the fisheries, and others in manufactures. Mas
sachusetts represents all those interests. There

is no sea where her enterprise has not penetrated,

and no land which does not contribute to her

wealth. There is scarcely a habitable spot upon
earth where her voice has not at times been

heard, and where her name is not honored all

these interests arc to be protected and defended

in the national congress ;
and how important is it

that Massachusetts should be represented there.

How important that she should keep her delega

tion full.

There is one other matter to which I wish to

allude, and that is, as to how this question stands

with the people. It has been represented by a

great many persons in this hall that the people of

Massachusetts were very much attached to the

present system, and would be perfectly shocked

at a change. Well, Sir, I have heard this same

cry before upon similar subjects when reform or

change was proposed. You all recollect the

forms we xiscd to go through in the administra

tion of the government with reference to the Ex
ecutive Council. The people elected forty per
sons to be senators and councillors. The House
and Senate subsequently assembled in Conven

tion and chose nine of their number as coun

cillors, and all those gentlemen then gravely de

clined, and then there wras a Convention to choose

nine more councillors from the people at large,

and thus, much time was consumed before the

government could be organized. Well, Sir, when
it was proposed to change this system, the same

cry was raised, that we were going to overturn

your Constitution, you would have thought, to

hear the language of some persons, that if any

change in this matter were made, the world would

come to an end, that the sun would stand still in

Gibeon, and the moon in the valley of Ajalon.

The change, however, was made, and the skies

did not fall and nobody was hurt, and I do not
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believe there are twenty people in the Common
wealth who would now return to so monstrous an

absurdity.

In 1834, when I was a member of the legisla

ture, this plurality question came up I do not

know how many times it may have come up be

fore but it was agitated during that session, and

I was then, as I have ever been since, an advocate

of that measure. At that time, all the members
of the House, from the eastern portion of the

State, with a few exceptions, voted in its favor.

In 1849, the question came up again, and I

think it had come up once or twice during the

time, when I was not a member. Now, what
was the state of things at this time ? Why, Sir,

the different sections of the State had completely

changed positions only four members from the

city of Boston went for it, while the members
from the country generally, voted in its favor.

We encountered the most violent opposition, both

in this House and from the press of this city, but,

we carried it through the House triumphantly,

taking the yeas and nays upon it three several

times, upon motions to reconsider, and on one

occasion having a majority of twenty-four in its

favor. The following Avere the majorities for it

in the different counties :

Essex,

Middlesex, -

Worcester, -

Franklin, -

Bristol,

Plymouth, -

Dukes,

Nantucket, -

Barnstable, -

There were only five votes against it in Worces
ter County, two in Franklin, and four each in

Bristol, Plymouthand Barnstable Couiities,and not

one vote against it in either Nantucket or Dukes.

Gentlemen may perhaps say that all this proves

nothing, but just thatcertain persons have changed
their minds. To me it proves a good deal more

for when gentlemen tell me that the people of

the Commonwealth look upon this change as a

very hazardous one, one which shocks all their

old prejudices, if I can show that almost all parts

of the State, either at one time or another, have

voted for it, it shows conclusively that the people
do not regard this matter with any particular

reverence, but look upon it as a custom to be al

tered at any time when convenience or expedi

ency may require.

Mr. Chairman, I am much obliged to the

Convention for the attention which it has indul

gently given to me, and will not at this late stage
of the debate trespass upon their patience, but to

say one or two words more. It seems to me that

gentlemen ought to be cautious how they allow

themselves to be influenced by a veneration for

what is old. This veneration, generally accom

panied with strong prejudices, has always stood

in the way of human improvement. No reform

was ever suggested, which was not at the outset

encountered by this very objection you are

unsettling foundations ! removing land-marks !

This was the very objection made by the Scribes

and Pharisees to the introduction of Chris

tianity, and the instances in history of a similar

opposition to reforms and improvement are so

very frequent that it would be superfluous pe

dantry to enumerate them.

One word as to the amendment. I have con

sidered the resolution as the subject matter before

the House, although in point of strict parliamenta

ry usage, it is the amendment which is directly

before us. This amendment I hope will be re

jected and all other amendments
; let us have the

naked question unembarrassed by any insidious

proposition, intended, under the guise of an

amendment, to defeat the resolution. If these

gentlemen think with me, that the modifica

tion proposed, is really no radical change of

a principle fundamental in the Constitution,

but only such a change as the people may very

properly make Avhcii the state and condition, of

society demand it. If they believe that, in con

sequence of the ill-feeling and bitterness, the ex

pense and inconvenience occasioned by frequent

elections, the change is desirable. If they believe

that the change, instead of repudiating the major

ity principle, will tend to confirm it, and give it

new life and validity, I hope they will vote for

the original resolution, as reported, without alter

ation or amendment.

Mr. OLIVER, of Lawrence. I only rise to

make a single inquiry. I desire to know wheth
er the gentleman from Framingham, (Mr. Train,)
has withdrawn his amendment to insert the word
&quot;

civil&quot; before the word &quot; officers
&quot;

in the amend
ment ?

The CHAIRMAN. The gentleman from Fra

mingham did withdraw that amendment.

Mr. OLIVER. Then I move to insert the

word &quot;civil&quot; between the words &quot;of&quot; and &quot;of

ficers,&quot; in the resolve, so that the resolve will

then read :

Resolved, That it is expedient so to revise the

Constitution, that in all elections by the people of
civil officers named in it, the person receiving the

highest number of votes shall be deemed and de
clared to be elected.
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I make that motion because the resolve will

otherwise probably interfere with the action of

another Committee, and furthermore because I

deem it inexpedient to apply the plurality princi

ple to the election of military officers.

Mr. DAXA, for Manchester. As it is rather

late, as the Convention has agreed to adjourn to

meet again at three o clock, and as we could not

possibly have time to take the question now, if

no other gentleman desired to debate it, I move
that the Committee rise, report progress, and ask

leave to sit again.

The motion was agreed to.

The Committee accordingly rose, and the Pres

ident having resumed the chair of

THE CONVENTION,

The Chairman, (Mr. Stimner, for Marshfield,) re

ported progress, and asked that the Committee

have leave to sit again.

Leave was granted.
On motion by Mr. EARLE, of Worcester, the

Convention then adjourned until three o clock,

in the afternoon.

AFTERNOON SESSION.

The Convention met at 3 o clock.

Time of Holding Elections.

Mr. BRIGGS, of Pittsfield, offered the follow

ing resolution :

Resolved, That the Committee on the House of

Representatives be instructed to inquire into the

expediency of so altering that part of the Consti
tution which relates to the time of choosing rep
resentatives to the General Court, as to provide
that representatives may be elected at any time
before the day of the final adjournment of the

legislature to which they are to be elected.

On motion of the gentleman from Pittsfield,

the resolution was referred to the Committee of

the Whole, to take its place on the calendar with
the majority and minority reports on the House
of Representatives.

United States Senators.

On motion of Mr. WHEELER, of Lincoln, it

was

Ordered, That the Committee on so much of
the Constitution as relates to the Frame of Gov
ernment and the General Court, consider the ex

pediency of incorporating into the Constitution a

provision that Senators in Congress shall be
chosen by joint ballot of both branches of the

legislature, assembled in convention.

The Governor.

On motion by Mr. WILSON, of Natick, it was

Ordered, That the Committee to whom was re

ferred so much of the Constitution as relates to

the Governor, be instructed to consider the ex

pediency of amending article 7th, of section 1st,

chapter second of the Constitution, by substituting
therefor the following words, to wit : The Gov
ernor shall be Commander-in- Chief of the Militia

of the Commonwealth, and of the Army and

Navy.

Senators in Congress.

Mr. HATHAWAY, of Freetown, moved a re

consideration of the vote by which the order sub

mitted by the gentleman from Lincoln, in relation

to the election of United States Senators, was

adopted.

The motion was agreed to.

The question recurred xipoii the adoption of said

order,

Mr. HATHAWAY. I am opposed to the

adoption of this order, and my reasons are very
few and very plain. If the Convention adopt it,

in my judgment, it will be doing an act which is

in direct contravention of the Constitution of the

United States. I hold that Constitution to be

paramount to all other organic law that can be

instituted in this country, and I am perfectly sat

isfied that neither this Convention nor the people
of this State, have any power over the subject
that is embraced in this order. It is beyond our
reach entirely. The matter has been settled by
the United States Government, and having been
so settled, it matters not what your Committee

may do in regard to it
; their action must neces

sarily be void if it come in conflict with the pro
visions of the Constitution of the United States.

If this Convention were to adopt a measure which
conflicts with a provision of the supreme organic
law of this country, the measures so adopted must

necessarily be inoperative. Would it be proper,

then, to consider any proposition that would ne

cessarily be void, provided it were adopted. If

gentlemen will look at the first article of the

Constitution of the United States, they will see

that this whole matter has been disposed of, not

only in reference to senators, but in reference to

the elections of members of Congress, about the

inconvenience attending which so much has been

said, and so many arguments drawn in favor of a

change from the majority to the plurality system
of voting at elections.

The Constitution of the United States declares

&quot;that the times, places, and manner of holding
elections for senators and representatives shall be

prescribed in each State by the legislature thereof;
but the Congress may, at any time, by law, make or

alter such regulations, except as to the place of

choosing senators.&quot;

This provision of the Constitution directs in
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what manner these elections shall be regulated ;
it

is to be done, not by the people, not by a body

assembled to frame an organic law, but by the

legislature of the State. The matter is fixed and

determined ;
it is just as well settled and as irre

vocable and unchangeable, so long as the Consti

tution of the United States remains in existence,

as the laws of the Modes and Persians.

I maintain, therefore, that it would be perfect

nonsense for us to refer this matter to a committee

perfect nonsense for us to attempt to make

any constitutional provision in relation to it, and

still more npnsensical would it be for the people

of the State to pass upon such a provision. Sir,

it is the province of the legislature to act in this

matter. Suppose we undertake to prescribe a

rule for the people to act upon in regard to the

election of United States Senators. Suppose this

Convention choose to say that the two houses of

the legislature shall meet in Convention for that

purpose, and that when the legislature comes to

gether they take a different view of the matter,

and say they will not meet in Convention but that

they will act separately, while we require a con

current vote of both branches. &quot;Who then is to

decide which course shall be taken ? Are not the

legislature not only the judges, but the sole

judges in reference to this matter ? Hence I say

it is perfectly useless, in my judgment, for us to

attempt to make any provision in regard to it. If

we do so it will amount to nothing, and I trust

the order will not be referred.

Mr. WHEELER. I hope the Convention will

indulge me in a few remarks in reply to what has

been said by the gentleman from Freetown. The

proposition that I have made is a mere matter of

inquiry, and it will be for the Committee to con

sider whether any such provision as is indicated

would be proper to be introduced.

There are gentlemen upon that Committee who
have more experience in matters of legislation

than I have, and I would like to have their views

in relation to this point. One other remark only

I will trouble the Convention with ; it is simply

this. Some other States of this Union have a

provision in their Constitutions founded upon this

provision in the Constitution of the United States.

If the gentleman will look at the Constitution of

the State of Louisiana, he will find that it is pre

scribed that in the year in which a regular election

of a senator of the United States is to take place,

the members of the General Assembly shall meet

in the hall of the House of Representatives, and

proceed to the said election. I can see no impro

priety in requesting our Committee to inquire into

this matter, and make such report as may seem

to them to be proper and right.

Mr. HATHAWAY. I am aware, Sir, that

the order is not imperative in its terms, that it is

a mere matter of inquiry, but the gentleman does

not answer my proposition at all. I care not if

the people of the State of Louisiana have said that

the qualifications of the voters for members of

Congress shall be different from those of the

voters for members of the most numerous branch

of their State legislature ;
a thing that would be

in contravention of the Constitution of the United

States, because it prescribes that the qualifications

of electors shall be the same precisely in the one

case as in the other. Would that be any author

ity for us ? Not at all ; yet the gentleman has

introduced the action of the people of the State of

Louisiana as authority here. And although there

is such a proposition in the Constitution of the

State of Louisiana, I would inquire of the gentle

man, whether if the legislature of that State come

together and the two branches agree that they will

choose their senators by a coiictirrent vote of the

two branches, instead of under the article of the

Constitxition which the gentleman has read, which

course would be right ? Which would be valid ?

Who would be sustained, the people or the legis

lature? Or, suppose they appoint some other

place ? The whole matter lies in a nut-shell. It

is comprehended in one single question, is it a

matter for the people to regulate, or does it belong

to the legislature, under the provision of the Con

stitution of the United States ? That is the ques

tion and the only question.

I am totally averse, Sir, to referring to a com

mittee matters with which we have nothing to do,

matters over which we have no power. Some

other matters have been referred, over which, I

doubt if we have any power under the Constitu

tion of the United States. Perhaps the gentleman
has answered my proposition satisfactorily to him

self, but his answer has not satisfied me. It does

not meet the objection I have raised. Hence I

hope the proposition will be rejected.

Mr. BIRD, of Walpole. I trust the Conven

tion will pause before they reject a proposition for

inquiring into a matter which any member may
desire to be enlightened upon. If we arc to dis

cuss all propositions that are mere matters of in

quiry where is to be the limit to debate ? I have

no doubt that orders of inquiry have been adopted,

to which just as weighty objections exist as to

this. If this order is to be rejected on this ground,

a large number of others might be objected to

upon the same giound, and there would be no

end to discussions tending to no good purpose.

I hope the order will be referred.

Mr. WHEELER. I find that I have opened
a field of debate that I little expected when I pro-
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posed this order. I should like to be informed by
the gentleman from Freetown whether this Con

vention has the power to make a Constitution

that shall control the legislature of the State ? I

supposed that it had that power. But if the le

gislature is to determine the time and places of

choosing senators, does it then follow that this

Convention cannot direct the legislature how they
shall do it. I was under the impression that this

Convention had power to control the legislature,

but the gentleman seems to have seen some new

light regarding the powers of this body.
The question was then taken and the order was

adopted.

Adjournment.

Mr. SHELDON, of Boston, moved that when
the Convention adjourn, it be to meet at 9 o clock

to-morrow morning.
Mr. OLIVER, of Lawrence, said he hoped the

motion would not prevail. There was such a

thing as getting along too fast. He was a mem
ber of a committee that had had five or six meet

ings ;
but he had been called away in the early

part of the session by a domestic calamity, which

kept him absent about ten days. Since that time

the Committee had endeavored to be together at 9

o clock every morning, which they had assigned

as their regular hour of meeting, but if this mo
tion should prevail they would have no other

opportunity for holding their sessions, as several

who resided in the country, went home at night
and returned in the morning. He thought if the

motion was adopted it would be crowding the

Committees too hard, and he hoped the gentleman
would not insist upon it.

Mr. SHELDON said that in view of these con

siderations, he would withdraw his motion.

COMMITTEE OF THE WHOLE.

On motion by Mr. BIIOWN, of Dougla.s, the

Convention resolved itself into Committee of the

Whole, Mr. Simmer, for Marshrield, in the

Chair, and proceeded to consider the unfinished

business, being the subject of elections by plu

rality of votes, the pending question being upon
the amendment offered by the member from North

Brookfield to insert in second line after the word
&quot;

that,&quot; as follows : &quot;In the election of governor
and lieutenant-governor, senators and representa

tives, a majority of all the votes cast shall be ne

cessary for a choice
;
and the election of all other

officers shall be by a majority or a plurality of the

votes, as the legislature shall determine, unless

otherwise specially provided for in the Constitu

tion.&quot;

Mr. WALKER accepted the amendment to his

amendment, offered by the member from Law
rence to insert the word &quot; civil

&quot;

before the word
&quot;

officers.&quot;

Mr. II. II. DANA, Jr., for Manchester. I re

gret very mucli that the first time I have had the

honor to address this Convention, except a casual

word yesterday, I should be obliged to address it

under circumstances of some embarrassment and
some disadvantage. For I am very much afraid,

from indications which I have ;-cen about me, that

I shall be obliged to vote and speak so as, to

separate me, in this instance, from the greater part
of those in this Convention with whom I have

had the pleasure of acting during the last six years.
I regret to be obliged to allude to any such cir

cumstances, but certain it is, and honestly we
cannot shut our eyes to the fact, that no man with

the least power of reading ^he signs of the times,

can question that upon the point we are now con

sidering, we are fast forming ourselves into party
lines. When this Convention opened, it was said

on all sides, that we came here not as party men,
but to lay down organic laws which should survive

all parties, and those .sentiments met with general

approbation. But there is &quot;a law in our mem
bers wan-ing&quot; against the lead of our better rea

son, which seems to have prevailed, and it can

not be denied that we are fast falling into recog
nized party lines on the question now under
consideration. It is not long ago that some gen
tleman, (I am happy to say that I forget his name,)
desired to know under what colors members
sailed in this body. If by that question he

wished to know our opinions, I am ready to give
mine anywhere ; but, if the gentleman wished to

know who sailed under party colors, he may as

well understand, so far as I am concerned,

though I expect to be a very humble member
here, that lie will not be able to ascertain my
opinions in that way.
About four years ago my attention was directed

to this great question of plurality and majority.
I then examined a certain document which ray
friend the member from Brookiine, (Mr. Aspin-
wall,) seems to have taken into his especial charge,
and to have committed to memory. I confess I

was greatly influenced by the reading of that

document, and in fact that document almost per
suaded me to be the advocate of the plurality sys
tem. It went far towards it, removed many
of my objections, presented to my mind a,

great many sound reasons for its adoption. Now
because a good many advocates and signers of

that document have changed their position, it does

not follow that I must change mine. I may .sur

vive my teachers, and follow instructions which

those who gave them have ceased to follow.
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When I looked at this subject a few years ago, I

found a large class of persons (I mean no party al

lusions now) who considered themselves, par excel

lence, the conservative part of the community, wed

ded entirely to the majority system. Because those

gentlemen have all gone to the right about, and arc

supporting the plurality system, it does not follow

that I should not support it. I do not think thatmy
position here is to be determined by either the po
sition of those who have heretofore argued zeal

ously for the plurality and have for some reason

or other changed their position to the support of

the majority system, or of those who have argued

for the majority principle and have changed their

position to the plurality system, and that the

course which gentlemen may have taken on

either side ought to drive me this way or that.

Yet it cannot be denied that these considerations

are having very great influence in this assembly.

We are dealing with a matter of organic law,

with a law which ought to survive parties. It is

a very great evil in a republic that the same party

lines should last a very long time, for they do,

after a time, degenerate into factions. It is one

of the blessings of our institutions that here, in

this widely extended country, party lines become

greatly broken up, party associations become

weakened, and party names lose their efficacy.

Therefore it ought to be borne in mind, that we
are legislating here upon something which shall

survive all these party lines, names, and con

siderations.

The Committee will permit me to observe I

hope that I do not indulge in any assumption by
so doing that I think we allow ourselves to

some extent to be the subjects I will not say the

victims of a slight fallacy upon the question of

plurality and majority. It seems to have been

conceded, that by adopting the plurality we do

some violence to the great principle that majorities

govern. I suppose there is no man in this Com
mittee who does not agree to the great principle

that majorities must govern, and majorities only.

What is the meaning of that great maxim ? I

understand it to be a maxim aimed at the govern
ment of the few, against aristocracy, against

oligarchy, against monarchy. I understand it to

be a great republican principle the meaning of

which really is, that numbers shall govern ; not

the strongest nor the richest, not those who pro

fess to call themselves the best, but that the gov
ernment shall be the government of numbers, and

that the greater number shall prevail. This is

perfectly true. Whenever you put a proposition,

yea or nay, the greater number prevails. Still

further behind that lies this question. When
you are voting for a number of persons, A, B, C,

and D, what do you mean by the term majority
then ? Why it means that the greater number
should govern. It does not mean, that any one man
must have more votes than all the others put to

gether. I beseech the calm judgment of the Com
mittee to the fact, whether the proposition that one

candidate shall have more votes than all the others

put together, is not a device and contrivance I do

not mean to speak disparagingly of it, because I

like it in most cases a device or contrivance of a

conservative nature, made to secure the highest

possible expression of public opinion. What is

the natural mode of voting ? We are to vote for

a candidate for governor. The question is not

whether A B shall be the governor. If so, the

votes would be all yeas or nays, and the major

ity would govern. The question is, who is gov-
vernor when one candidate has ten thousand votes,

another nine thousand, and another four thou

sand. The natural result is this, that the one who
receives the highest number of votes prevails.

That is the natural mode of doing the business,

and the contrivance, that one man shall have more

than all the others put together, is a contrivance

of a conservative nature, as I said before, made to

answer a special purpose. We have a great

many devices of various sorts. In juries we

require unanimity. So in a board of selectmen,

and certain commissioners, we require unanimity.
In some cases we require a two-third vote.

What are these but conservative devices and con

trivances ? In some cases we go not quite so far,

and say that there shall be a majority of all the

members, not merely of the members voting.

What is that but a conservative device and ar

rangement ? Some allusion was made the other

day to the election of the President of the United

States. I think gentlemen were acting under

some misapprehension as to the manner in which

the President shall be elected. The rule provides

that there must be a majority of the votes of all

the electors chosen, and not merely of all the

electors voting, so that if any electors die, or for

some reason are not able to vote, the President of

the United States is not to be chosen by a majority
of the votes of the electors, but he must have an

absolute majority of all the electors chosen. What
is that rule ? It is but a device and contrivance

of a conservative nature, having for its object the

securing of the strongest expression of public

opinion.

What has been the device of New England or

Massachusetts ? It is, that men to be chosen to

office, shall have more votes than all the others

put together. We eall it a majority. In Eng
land, as was remarked by the gentleman from

Brookline, (Mr. Aspinwall,) in their popular elec-
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tions, they give the election to the one who has the

greatest number of votes, and they call it major

ity. They have called it so for six hundred years,

and they have believed that they supported the ma

jority principle, because they gave the election to

the one who had the greatest number of votes.

If you trace the meaning of the word through
the books, (as, pardon, me, I do not mean to do,)

you will find that it has always been applied to

the greatest number. So it is in almost every
State of this Union. They say that the majority
shall prevail, and they mean the greatest number ;

and I should be glad to know why it is not a ma

jority. The principle upon which we act ought
to be called the maximum principle. Majority is

a comparative, and not an absolute term. It

means the greatest, or the greater number. If

you take up the newspapers from the middle and

the southern States, you will find they state that

Governor Hunt, or Governor Jones, is chosen by
5,000 majority, meaning that he has 5,000 more

votes than any other candidate. That is the legit

imate use of the word &quot;

majority.&quot; I make this

argument for the benefit of the Committee, merely
to caution them against the idea that, because we
have adopted the technical term

&quot;plurality,&quot;

therefore we are violating the majority principle.

When we adopt the plurality system, we do not

at all violate or touch the great maxim, that ma

jorities shall govern. I do not desire to make any

personal allusion, but I recollect of reading one

of the strongest arguments which I have seen

against the plurality system, in the newspaper
known in Boston as especially &quot;respectable,&quot; in

which the writer said that we violate by the plu

rality principle the great principle that majorities

shall govern. It immediately occurred to me,
here is a fallacy. The term that the majority shall

govern, is used in a general sense, and then, it is

applied in its restricted and technical sense. And
I submit to the judgment of the Committee if there

has not been a good deal of argument like this used

here, first employing the term &quot;

majorities shall

govern,&quot; in its widest sense, and then afterwards

in its restricted sense. This is a verbal argument,
but perfectly good for answering a verbal position.

If my position is a true one, it is a que.-tion of

mere expediency, and no question of deep prin

ciple, whether we shall adhere to this device of

requiring a man to have more votes than all the

others, or whether we shall take the simple and

natural mode of saying, that he who gets the

greatest number of votes shall be elected. I grant
that in smaller bodies where there is no embar
rassment in frequent votings, and votes may be

taken by suprise, I would require an absolute

majority.

25

But, the question is, whether in great popular

elections, when we are voting by tens of thou

sands, when we are voting on fixed and settled

days, known and established in the Constitution,

for well-known officers, and where frequent
elections are a great inconvenience

; the question

is, whether we ought in these elections, to adhere

rigidly, in all ca^e, to the majority system. That
is your rule now, because, as your Constitution

now stands, you must adhere to the majority rule

on every occasion. Now, I have not yet heard

the first member of this Convention, say that he
is in favor of making the majority rule absolute in

all cases. I put it to the Committee
; has the

first man said that lie would be in favor of making
the majority rule absolute, irremediable and un

changeable in every case ? I think there has not

been one. I submit it to the good judgment of

this Convention, if the question were now put,
will you provide that there shall be an absolute

majority of voles in every case, and that neither

the legislature, nor any body else shall touch it,

would there be fifty men to stand up in this Con
vention and sustain it ? Almost every-body says,.

tli ere are cases where we had better have a

plurality. If I am right, that almost all so think,
and that the general impression is, that we must
discriminate then, there is an end of the argu
ment that we camiot violate the majority princi

ple. Is it not the general impression in tins Con

vention, that in some eases we should introduce

the plurality system r What is the cause of our

being here to-day : I would like to know to-day,
if the present Constitution, as it relates to the

choice of senators and members of the House of

Representatives, has not been the occasion of the

calling of this Convention r The fact, that the

House of Representatives chose a part of the

Senate, and that tlie House of Representatives
and Senate together, cho,-&amp;gt;e the governor, has.

produced this eifect, in a great measure. So far as

I have been conversant with the public sentiment

as expressed in private conversations, on public

platforms, and in toe newspapers, that has been

the chief cause assigned for the calling of this

Convention, and that has been the one which led,

me to sustain the Convention. What did that

arise out of? Out of the general ticket system,,

and the majority system combined. Now, say

gentlemen, let us not have that any more. I have

not seen any persons in favor of choosing the

governor and representatives in this hall. It is.

said we must make some change in this respect-

Does any body want to have three or four

gubernatorial elections in a year ? No man wants,

them. Then, if by the majority system, you do.

not elect a governor by the people, twice in ten
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years, you do elect the governor here. He ought
not to be elected here. You elect a part of your
Senate here, because you fill all vacancies here.

You may yet adopt the district system for the

choice of representatives. What will you do

then ? You will have few elections at the first

trial, because gentlemen must bear in mind that

if they have the district system, they cannot have

elections three days in succession. If you adopt
the district sytem, your choice of representatives

will fall into the same category with that of the

choice of senators ;
and you will then have to call

frequent district meetings, or there will be many
vacancies in the House of Representatives, which

will have to be filled here on this floor. I would

now ask gentlemen whether they are prepared
to fill up the House of Representatives on this

floor. Whether they are prepared to fill up
the Senate here on this floor, and to elect

your governor here on this floor ? Are you pre

pared to elect your judges, if they are made elect

ive, as I hope they never Avill be ? But if they
are made elective, are you prepared to elect them

on this floor ? Are you prepared to elect your
sheriffs and coroners, your registers and clerks of

courts, on this floor ? It strikes me we must

come to that, if we adhere to the majority system.

Now, gentlemen will say, we agree we must

depart from the majority system. And then the

question comes back, How far are you willing to

depart, and where will you make the discrimina

tion ? I understand there are two plans before

the Committee : one is, that we shall discriminate

here ;
and the other is that which was made by

the gentleman from Frammgham, (Mr. Train,)

and which is now withdrawn
;
but which will be

renewed by and by, that we should leave the

power to the legislature. So that the question

narrows itself down to this : Who shall dis

criminate ? Shall the Convention discriminate,

or shall the legislature discriminate ? Now, with

all the jealousy that I can have of legislators,

and the conduct of some legislators has not been

such as to inspire me with the greatest respect,

with all the want of confidence I should have in

their judgment, is there not a great objection to

our discriminating here ? If the legislators make

a false discrimination, it is amendable ;
if we make

a false discrimination, it is not. Gentlemen have

said that we can amend the Constitution. So we

can. But I submit, if amending the Constitution

is not a great work, involving not only many dif

ficulties, but great expense ;
if it is not the med

icine, and not the daily food of the State. Do
the people of Massachusetts wish you to put a

provision into this Constution, which would re

quire that it should be amended very often ? I

apprehend not. Therefore I would not put de

tailed discriminating provisions into a law, which,
like the law of the Medes and Persians, altereth

not.

Shall we discriminate ? How shall we do it ?

Shall we say that A, B, X, Y, and Z, shall

be elected by a plurality, and that C, D, E, R,
and W, shall be elected by a majority ? If we
make that discrimination, it is irrepealable. Im
agine that such a proposition is sent out to the

people of the State, for their consideration. One
man says, I would rather have the governor
chosen by a plurality, and another says he would

prefer to have him chosen by a majoritv, and the

Senate chosen by a plurality. The people will

differ to an indefinite extent on these proposi

tions, and the probability is, that the whole plan
will be swamped, because the people do not like

the means, though they like the end to be reached.

That is one evil which will result from our dis

crimination. Another evil would be, that we
should introduce too much of detail into the

Constitution. In the State of New York they
now agree that they made a great error in carry

ing their Constitution too far into detail. Let us

beware of that error
; let us assert general prin

ciples, and make general provisions ; let us say
that we will have a majority in all cases, or a

plurality in all cases, or else leave the whole

thing to the legislature. I do not mean to say
that if gentlemen can draw a definite line, not

like that between A, B, C, and D
;
but like that

between military and civil officers, or between

executive and judicial officers, I might not sus

tain them. But the kind of amendment now

proposed by the gentleman from North Brook-

field, I must say, does not strike me as judicious

for a permanent organic law.

I would be willing to go the whole length, and

say, let us introduce the plurality system out

and out. Why ? Because I look upon it as one

of those undefinable political necessities which

every man feels to be hanging over the State, but

for which he cannot quite give the reason. I do

believe there is an over-ruling political necessity

which will bring us to adopt the plurality sys

tem. Public opinion has been going in that

direction. I do not refer to the changes of recent

occurrence in this body, for they may all be

changed back again. The next November elec

tions may change them all back again. But

public opinion has been turned towards the

plurality system. We have adopted it in con

gressional elections in certain cases, and it has

been well received. I do not know of any ob

jections to it, and I believe that &quot; to this com

plexion must we come at last.&quot; I believe that
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now we have met together and we may never

meet again in this generation to act upon organic
law we had better regard the signs of the

times, and say we will have the plurality system
out and out. Twenty-five of the States of the

Union have adopted it wholly, and three have

adopted it partially, and we are going toward it.

Let us make clean work of it.

But the people are to pass upon it ! I do not

quite agree with the proposition, as I understood

it, of the late chief magistrate, the member from

Taunton, (Mr. Morton,) that we may put propo
sitions for the people to act upon, Avhich they may
negative or not. I think that every proposition

we put to the people, we recommend
;
and we

ought not to put any proposition to the people, that

we do not think ought to be adopted, or that we
do not think the people themselves wish to adopt.

We should not put propositions to them merely to

try them ; they will have enough to do without

that. As I understood the member from Taun

ton, that was his ground.
Mr. MORTON, of Taunton. I meant to con

fine it to those propositions which are stated in

the recommendation of the Convention.

Mr. DAXA. The people are to pass upon it,

and they have abundant time to consider and re

flect upon it. Now, I think, as the representa

tive of a town which has done me the honor to

go out of its regular limits to send me here, I

would like rather to go back to them and say,

we have put it in your power to adopt the plu

rality if you choose, or to reject it if you choose,

than to go back and say to them, there can be no

change this thing you are not to touch. They
will say, we have heard a great deal about it, we
are in. favor of it, other States have tried it and
like it, and we would like to try it. I think the

Committee and every gentleman will be better

satisfied to go home and say, here is a proposition
which you may pass upon, and take or reject as

you think best.

I do not like to trespass upon the attention of

the Committee, but I would like to say a Avord

or two with reference to the argument of the

member from Worcester, (Mr. Allen). His argu
ment was not made with reference to existing
third parties, for he was very careful to keep en

tirely clear from them
; but he referred to third

parties in all times. The mission of third parties

is, when the two dominant adhere to something
that a portion of the people think is not right, or

when they refuse to sxipport something which they
think is right and of great importance, for the dis

sentients to continue together and act. They
usually combine for some moral or political pur
pose, or at least, that is their profession, and they

cannot live long unless they have something bet

ter to live on than pretence. I grant that they
should be respected, and they will be respected in

a community of thinking men, like our own.

I agree that by the majority system, we feel

the pulse of the community; we look at the

thermometer and barometer, after every election,

and ascertain how the community stands
;
and

we have the power to say to the great parties if

you will not adopt this course which we desire

and recommend, you shall not be represented. I

agree that non-representation is better that mis

representation.

But I know that in England, where they have

had the plurality system, the people, allowing for

the form of government under which they live,

have done wonderful things through their elec

tions. How were the corn laws carried, how was
Catholic emancipation effected, and the abolition

of slavery in the West Indies ? It was done by
the influence of the plurality system. The great

whig and tory parties run neck and neck. In one

town five hundred voters say we want Catholic

emancipation, and they say we will not go for

any candidate unless he is in favor of it. The

whigs say that unless these five hundred men
stand by the whig ticket, the tories will elect their

candidate, and so they nominate the man to suit

the third party. I heard another reason given by
a gentleman, not in debate, but not out of this

hall. He was a man experienced in party tactics.

He said that where the plurality system prevailed,

and two parties were running their candidates,

and one has a majority of five hundred over the

other party, if there are some four or five hun
dred men who have a notion of anti-slavery, or

temperance, or something of that sort, and they

go forward and say, we will not vote for your
candidate, we will throw our votes away or put up
another candidate. Thus they set at defiance the

dominant party, which, becoming terrified lest so

many shall leave them, as to give the plurality to

the other great party, it will put up the candidate

preferred by the third party, and he will be elected.

Under the majority system, the dominant party
will say, we will not listen to you ; you cannot

elect any one. The worst that can happen is a

non-election. Our adversaries shall not succeed,

and you will not succeed. We will go to the polls

and we will keep you there
;
and the public do not

sympathise with long, protracted elections, nor

with small minorities ;
and bolting is not very

popular. In that way they will hold these men
down, as they have done heretofore in this Com
monwealth, until they have wearied them out, or

wearied out the public.

Now, gentlemen have in their minds certain
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districts in this State. I do not think that things

have operated there as they suppose. I think the

majority system has enabled the dominant party

to use the minority of their own number while

they will not listen to them. Here, for instance,

is a party convention called, of some two hun

dred men ;
and thirty or forty of these men are of

a particular way of thinking upon some great

question. The majority say
&quot; we will not listen

to you you cannot alter the result of the election,

for at best you can only make a non-election.&quot;

This result follows : there is no election, and con

sequently we have towns and representative dis

tricts in this Commonwealth deprived of their

representation. I do not think it is the third

party which keeps them unrepresented ;
I regard

it as the dominant interest in one of the two great

parties which keeps them unrepresented. Two-

thirds of the dominant party say that they will

not listen to the remaining third, and the conse

quence is the district is unrepresented. Under

the plurality system the one-third says, &quot;You

must listen to us, for if you do not if you per

sist in keeping the party lines too taut, we will

vote for a third candidate.&quot; In order to prevent

the election of the opposition candidate the domi

nant interest will give way. Is not this so ? I

appeal to the calm judgment of memberb1 of

this body to say whether there is not a good
deal of truth in it. I will illustrate by an

example. There has been a third party, for Let

ter or for worse, for right or for wrong, in this

Commonwealth. It is said that that party would

not have existed without the majority law. Pos

sibly not ; possibly it would ;
at any rate it exists

in other States where they have the plurality law.

But admitting that it would not have existed,

does it follow that the principles of that party

would not have been as far advanced as they are

now ? Does it follow that these forty thousand

men, with whom I had the honor of voting in

1848, would not, under the plurality system Lave

made themselves felt in the two old parties, so

that we would have got as large a proportion of

the eleven representatives as we have got to-day ?

If this be true, that the plurality system does not

destroy the independence of the third party, one

great argument is gone. TIow do we propose to

manage great parties r Suppose you arc in the

minority of one of the great parties. Under the

majority system, youlea\e that party and organ

ize a third party ;
but under the plurality system

we propose to fight them in conventions, hi com

mittees, in caucuses, and we frighten them on

election days. It is only a change of tactics.

We all know that for better or for worse, pub
lic affairs have got to that stage in this country

that the great fight is not at the ballot-box but at

the conventions, and the committees, and the cau

cuses, which precede the opening of the polls.

The ballot-box determines which of two men
shall be chosen that is about all which it deter

mines
; but which, out of twenty millions of men

those two candidates shall be, is determined by
conventions and. caucuses. In this Common
wealth the .ballot-box determines whether Mr.

A. or Mr. B. shall be governor ;
but the ballot-

box does not determine which two out of the five

hundred thousand men in the Commonwealth of

Massachusetts shall be nominated for that office.

That is usually the most important question, and

that question is decided at caucaises and conven

tions
; and I do not expect to live long enough to

see that system abandoned in this country. I

know there are evils connected with it, which

were ably set forth by my friend from Na-

tick, (Mr. Wilson,) the other day. lie said the

more he saw of these caucuses, caballings and

intrigues, the less he liked the system ;
but after

all, we would much better have this system than

none. It strikes me, then, Mr. Chairman, that the

question really is, not whether independence shall

exist under the plurality system, but how that

independence shall manifest itself, and through
what channel it shall come. I therefore beg
those gentlemen who sympathise either with

present or with possible future third parties be

cause we must not act with reference to the pres

ent entirely to consider whether it is true that

we shall need this majority system to give us

power I do not say existence, for what do I

care about the existence of my party ? Nothing
at all. What does it exist for ? It exsits for

certain ends, and if I can accomplish the ends

wi thout the party, that is enough ;
I will not sac

rifice the ends to the means, and if my ends can

be answered without the existence of the party,

then I would just as lief answer them without

it, and perhaps rather. If we would do better

without third parties, and if personal independ
ence can be maintained under the plurality sys

tem, then the greatest argument against that

system is gone. There is then but one question

left, as it strikes me ;
shall we adopt the plurality

system or shall we leave the matter to be settled

by the discrimination of the legislature ? As I

said before, I do not find the first man who says

that the people should not act upon the question

not one; and why should we not leave it to

the discrimination of the legislature ? It is said

that we should not trust the legislature ;
and

there is great force in the argument which was

advanced in reference to that matter ; it affected

my mind very considerably, and I must say that
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if I supposed there would be this log-rolling and

caballing, this contriving and &quot;swapping,&quot; to

use an expression which has been used already in

this discussion if the matter was left to the legis

lature I would never let it go to them in the

world.

The gentleman from Boston, (Mr. Schouler,)

argued with great force, that this is something
which ought not to be left to the legislature. He
went on to instance one case, with regard to the

adoption of the plurality system for the choice of

electors of president. But it seems to me, that

instead of being an argument in his favor, it

turned against him, for the truth was, that the

thing failed. I believe it passed one branch, but
if I remember right, it was stated by the gentle
man himself that it could not make any progress
in the lower branch. And why was it that it

fell almost dead in the House of Representatives ?

It was because the legislature felt that it was a

vital question which had been settled, and which

they could not turn into a log to be rolled in

other words, the log was too heavy for the legis

lature to roll. That is my impression now
;
I

think this log will be too heavy for the legislature

to roll. If the legislature next year adopts the

plurality system, it will not be in the power of

any legislature, with the executive signature, to

change it, for the purpose of making a change in

the influence of parties. There have been in

stances, I know, where the legislature have done

things of this kind ; and the distinguished gen
tleman from Taunton mentioned what might
sound like an ancient fable to the younger part
of the Convention, the Gerrymander. He told us

also what was the effect of all such log-rolling,
and showed that schemes of this kind react to

the injury of any party that undertakes to ad
vance itself by resorting to such means. That
was a lesson to the legislators of that clay, and it

may be a wholesome lesson to the legislators of

all future tune. But after all, Sir, these things
relate to such small matters as running town and
district lines

;
and let me ask, gentlemen, have

we found that the legislature of Massachusetts

has ever been disposed to turn great fundamental

questions into log-rolling for political purposes?
If that is the case, I confess that my confidence

in the legislature would be very much dimin
ished. I will not say that such cases may not
have happened in a few instances. I think there

was such a case the last year, which the gentleman
from Boston might have mentioned, but did not,
in the change of the secret ballot law of 1853.

There was a case in which I think party was
carried into the consideration of a fundamental

question, and in a very serious manner, too
;

because, if the doctrine be true which has been

maintained here, that the legislature of 1853 had

a right to alter in any material part the law

calling the Convention, they had a right to pro
hibit the meeting of the Convention entirely, by
repealing that law

;
and if the doctrine be true,

as maintained here, that the legislature had the

right, even the week or the day before they ad

journed, to pass an Act for the dispersal of this

Convention, then they had the right to change
the manner of election. But the important con

sequences of that doctrine may easily be shown.

If the legislature had a right to enact a law

ordering the dispersal of this Convention, and
should see fit to exercise that right ; and then, if,

as I very much fear would be the case, this Con
vention did not disperse, it would remain here in

a state of insurrection, and the next duty would
be to communicate the fact to the president of

the United States at Washington ;
and his duty

would be to recognize the government de facto,
and to order out the militia of Rhode Island and

Connecticut, to suppress the insurrection. This

is an extreme case, but it tests the principle.

There can be no doubt but that if the legislature

of 1853 had a right to repeal the Convention Act
of 1852, and they had exercised that right, and
the Convention had still chosen to continue its

sessions, it would have been an insurrection ;

and the president of the United States would
have been bound to put it down by the bayonet,
if necessary. I did not get the floor upon that

great question ; it was very ably discussed, but

it did strike me that if the doctrines which were

advanced by some gentlemen, were true, they
would lead to some results which gentlemen did

not dream of. Now, Sir, the seventh article of

the Bill of Rights declares that the people have a

right to alter or amend their Constitution. The
Constitution authorizes the legislature to make
&quot; all needful and wholesome laws

&quot;

for Constitu

tional purposes ;
and I believe that the Act of

1852, calling the Convention, was a constitu

tional Act, because it was a wholesome and

needful law, for the purpose of enabling the

people to make such changes in their Constitu

tion as they desired. The ninth article provides
that particular and specific amendments may be

made in a certain manner; but that does not

destroy the force of the seventh article of the Bill

of Rights. That is binding \ipon every legisla

ture, and they cannot limit the power of the

people in such a manner as to prevent their call

ing a Convention if they desire it. The people
had expressed a desire to have a Conrention, Mid
if the legislature of 1853 had passed an Act to

prohibit it, they would have done that which
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they had no right to do ; but they had a right,

and were bound to pass all wholesome and need

ful laws to expedite and carry forward the Con

vention.

I am sorry to digress from the subject which is

now under consideration, but I alluded to this

matter as an illustration, to show that while it is

true that there have been cases where the legisla

ture have gone beyond their province ; yet I think

they have learned a lesson, and I do not believe

any subsequent legislature would try to do the

same thing or anything at all resembling it, for

party purposes. If the people of this Common
wealth shall say to the legislature,

&quot; We confide

to you the power to make a provision for the plu

rality system or the majority system, as you
shall think best,&quot; I do not believe that a bill could

be got through both branches of the legislature

and get the signature of the governor, which

would make a political foot-ball of that question.

If that should be done, however, it would be, I

will not say the death of the party which should

attempt it, for I do not have quite so much con

fidence in the early death of political parties as I

used to have
; they have great vitality, long after

the cause for their living has ceased
;
but it would

at any rate be a very serious injury to the politi

cal party Avhich should attempt to do it. No

majority or plurality principle could save such a

party, and I think the good sense of the legisla

ture would convince them of that fact. Upon the

whole, therefore, I am rather inclined to leave this

matter in the hands of the legislature, and also for

another reason which I have not mentioned. If

the legislature does not see fit to touch it, the ma

jority rule is still in force, as it always has been,

but if the legislature should adopt the plurality

rule in any one case, or in all cases, I will ask

this Convention whether they have the least idea

that such a step would ever be retraced ? Does

any one believe that if the plurality system is

once adopted, we shall go back to the old system ?

Has any State ever gone back after having adopted
that rule ? I do not know how that may be, but

I ask for information. If it be true that in no

one instance, after having adopted the plurality

principle, has a State gone back to the majority

principle, then, Sir, that is a strong argument

why we should abolish the majority principle and

elect our officers by pluralities. State after State,

to the number of five-and-twenty, have adopted
this system, and no one has ever gone back. Can

any gentleman point out a single instance in any
one of these five-and-twenty States, where it has

been seriously proposed to go back to the old

rule ? I would not argue that old Massachusetts

should follow a multitude to do evil ;
I do not

think she should follow five or even five-and-

twenty States to adopt a wrong principle, but

when it is regarded as a question of expediency, I

submit it to the judgment of members of this

Committee whether it is not rational and wise to

look at the experience of other States and other

men
; and if you find States, of all political com

plexions, north and south, five-and-twenty in

number, one after another adopting the plurality

principle, and not one going back not one serious

proposition even, to go back to the old system is

not that a strong argument in favor of the position
that the plurality system works well, and conse

quently that it is not likely to be turned into a

political foot-ball ? Sir, is there a State in this

Union in which the plurality or the majority sys

tems have been used for political purposes ? I

apprehend, not one. And is Massachusetts be

hind these other twenty-five States, in point of

good faith, honor and integrity ? Will any man
tell me that in these five-and-twenty States 110

men have been found base enough to turn this

into a changing party question, and yet that we
cannot trust the legislature of old Massachusetts ?

I should be very sorry, Sir, to hear that said. I

do not pretend to be a political prophet, but my
own impression is that if we do confide this power
to the legislature, within two years almost every
officer will be elected by the plurality system.

They may make a discrimination in favor of

towns, if we lay down the town system of repre

sentation
;
that is very possible ;

but I put it to

gentlemen whether they do not see pretty strong
indications as clearly as we can see anything in.

the future that the plurality system must be

adopted in this State, and if it is once adopted
that it will be retained.

I trust that we shall not follow party lines in

reference to this subject. We should endeavor to

break away from parties at once and the first

step is the easiest ;
we should set out with the

understanding that we do not mean to make our

organic laws with any reference to parties, or what
is still worse, under the dictation of parties.

By adopting the plurality rule, we follow good

examples, and we save a great deal of trouble.

We not only save elections upon this floor, but
we prevent the frequent recurrence of elections,

which I believe is not judicious, and not desired

by the people. I admit there are some who caD.

themselves the friends of the people, who desire

frequent elections, but my experience has led me
to observe that there is a vast difference between
the people and the friends of the people. I have
found a great difference between the wishes and
notions of the people, and the wishes and notions

of the friends of the people.
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Now, it is for the interests of editors of news

papers I do not mean to speak disrespectfully of

that powerful class
; heaven forbid ! I should be

ruined [laughter] it is for their interest, and for

the interest of politicians, the men. who eat, and

drink, and breathe politics, whose hands, waking
or sleeping, are on the political wires, and I would
not speak disrespectfully of them either, for they
hold us all in their hands [laughter] it is for

their interest to have elections every week in the

year ;
to pile district upon district, town, county,

representative and congressional districts upon
each other, until at last they so overlap and overlay

them, that nobody but a mathematician can afford

to live under such a system until men like myself,
who have held no office whatever, men who stay
at home, and have but few hours to devote to the

subject, cannot understand it.

The result of all this system is, that power steals

from the many to the few, and the caucus becomes

predominant. In a republican, educated com

munity, like that of Massachusetts, there is no

danger that power will pass into the hands of a

privileged class, for we have none such
;
but there

is danger of power passing into the hands of in

terested and expert politicians.

I put it to the judgment of every man here to

day, whether, in presidental elections, it is not

true that the people have nothing to say but which
of two men shall be President ? But who de

termines who those two men shall be ? Nobody
can tell. There are state committees, and district

committees, and national committees, and national

caucuses, and you may pry into these in vain to

discover the power which is responsible for the

selection of the two candidates. I say the power
is stealing away from the many to the few

; not

to the aristocratic and noble, but to the men who
have time and motive enough to devote them
selves to understanding our complicated systems,
and we poor, simple citizens have nothing to do

but to register one of two edicts.

I believe the people desire to have the elections

few and simple. I do not mean one in ten years,

but two or three a year. I made it my business,

for the last year, to converse with every person I

could find, who stayed at home and minded his

own business, for there are a few such, upon this

subject, and I asked them whether they wanted a

great many elections, a great many districts, and
a complicated mode of choosing officers

;
or

whether they preferred few elections and a simple

system. I have received almost one uniform

answer. They say, let us have the March meet

ing for town affairs, and the November election

for State officers, and perhaps one or two others.

They say, give us few, simple and leading elec

tions, and we then can understand them, and can

rescue ourselves from the power of caucuses and

committees, and can elect the men whom we
know. We are willing to confide all necessary

power to them, especially as they hold but for a

year or two.

It seems to me that the majority system makes

elections numerous, and tires and distracts the

people, and adds to the power of politicians.

Under the plurality system, the people will know
of a surety that there will be but one election,

and on that day some man must be chosen. They
will therefore come up to the polls with more

alacrity. Not only so, but they will be more

likely to attend to the important preliminary meet

ings, where the candidates are selected, and the

policy of the party shaped, because they will be

sure that there can be but one meeting.
Let us then recommend to the people the plu

rality system as a uniform rule, and let them pass

upon it. If we cannot establish it as a uniform

rule, and must discriminate, I am ready to leave

the power of discrimination with the legislature.

Mr. ADAMS, of Lowell. I do not rise to ad

vance any thing particularly new upon this sub

ject, or to reply to the arguments of the gentle

men who have addressed the Committee during
the several days that this question has occupied
its attention, I wish briefly to give a few of the

reasons which will influence me in giving the

vote I shall upon the proposition now before the

Committee.

I have been a very attentive listener to this

discussion, and I believe the Committee will bear

me out in saying that every gentleman who has

addressed the Committee, from the beginning to

the end, has avowed, either directly or indirectly,

the opinion, that in his judgment, the majority

system, as generally understood, is the true sys

tem upon which, to form republican governments,
and that, were it not for some insuperable objec

tion which he had found in his way, he would

advocate and adhere to that system. Now, I

start with the same proposition, and with

out any question in my own mind, that the

majority principle is the true system on which to

form republican governments, and upon which

the people of this Commonwealth ought to act,

unless it can be shown that there is some strong

reason why, in any particular case, that principle,

or measure, or rule, whichever you choose to call

it, should be departed from.

Then comes the question whether the public

exigency does now exist, which justifies a depar

ture from that principle or measure in every in

stance. In my judgment it does not. I am not

one of those who believe that there are not in-
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stances in which we should be justified in a de

parture from that principle ; yet I submit, if there

are not certain elections in which we should ad

here to it. Take the election of governor, for in

stance. It is admitted, on all hands, that if it can

be made expedient, that principle should be ap

plied here. I submit that we do not find that

exigency to exist, in the attempt to elect the chief

magistrate, which requires us to depart from the

majority rule, because nobody anywhere has ad

vocated the idea that we should have a second trial

of that election by the people. How, then, is he

to be elected&quot;, in case of failure of election by the

people ? Of course, by the legislature, there be

ing no other Avay that I can conceive of. Then

let us have that election by the legislature. There

is, in that case, no such exigency as I have named.

Some gentlemen seem to speak as if they sup

posed that the state of parties in the Common
wealth, as they now exist, will continue to exist

for all time to come. I doubt very much wheth

er the diversity of opinion which now prevails

among us, will continue for any great length of

time.

What is true in relation to the chief magistrate

is true of the lieutenant-governor, if the office is

continued. The same is true of the secretary of

state, treasurer, attorney-general, and auditor, if

that office shall be made a constitutional office.

If so, then in reference to those officers, there

does not exist that exigency which requires a de

parture from the majority principle.

In the next place, we come to the case of the

election of senators. Here, I confess, there are

strong reasons why the plurality system should be

adopted, at the second trial perhaps at the first.

I should not be driven from the Commonwealth,
if this Convention should recommend, and the

people should adopt the proposition, to elect sen

ators by a plurality on the first instance
;
but

still, I think, on the whole, we had better adhere

to the present system.
When we come to the election of representa

tives, my opinion is clear that we ought not, and

the people of tliis Commonwealth do not expect
us to recommend their election by a plurality. I

submit, whether the people of the small towns,

whose elections are liable to be distracted by a

variety of questions, would not go into their elec

tions with more doubt, and more hesitation, than

they now do, if they knew that they must make

a choice upon the first ballot ? There may be two

hundred voters in the town, and there may be

half a dozen questions to divide it
;
and by going

to the polls, under the plurality system, the can

didate elected may not receive one-sixth the num
ber of votes cast.

I submit, that this Convention will not apply
that principle to the election of representatives,

however much they may be inclined to apply it to

senators.

The point I make is this : that you cannot show
that such an exigency exists in the matter of the

election of the general officers of the Common
wealth, as to justify the application, to them, of

the majority principle, when the universal declar

ation received from every gentleman who has ad

dressed the Convention upon the subject, is, that

the majority principle, as it is understood in Mas

sachusetts, is the correct rule, where it can be

applied.

Mr. KEYES, for Abington. It struck me this

morning, before the adjournment, that some re

marks had been made that ought to be replied to

by somebody. They have not, in all cases, been

reached by reply, but one gentleman who spoke

this afternoon did allude, in a proper manner, to

one sentiment which has been uttered by several

gentlemen, upon this floor distinguished gentle

men, and therefore worthy of confidence, and

undoubtedly having great influence and that

was, the referring questions to the people which

we were in doubt about. I do not understand

that that is a part of the duties of this Convention.

We are sent here for the purpose of being the

mouth and the understanding of the Common
wealth ; and, as the gentleman from Manchester

said, our decision is to be regarded as a recom

mendation to the people. Sir, I have heard, in

this Convention, gentlemen who opposed the

reference of the liquor law to the people, because

the legislature were appointed to make it, argue

in favor of referring this question to the people.

This same question came up in the Convention

of 1820, and it was answered in this way : We
arc the organs of the Commonwealth, sent hereto

discuss the difference between things which seem

to the people to be the same, and therefore our

office is to decide precisely in the same manner as

if the results of this Convention were to become

the law of the land.

Now the gentleman from Taunton, (Mr.

Morton,) in carrying out his argument, said that

there was great danger of leaving the question to

the legislature, because they were corrupt, and

corrupt in proportion to their size. If he should

carry out his argument, and suppose the legisla

ture to be composed of all the people, they would

be more corrupt still. But he said that the people

were the most honest. I think that the true

principle is, that the larger the legislature the less

liable it is to corruption and bribery.

Then there was also something said about this

plurality principle being a democratic principle.
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I am perfectly willing to confess that it has been

adopted in some States, called democratic, that is,

States which vote what is called the democratic

ticket. That does not, however, make it demo

cratic. Take the two States alluded to, Virginia

and Illinois. Neither of them are democratic

States. Both of them are governed by laws

which would disgrace Austria and Russia, and

more tyrannical and anti-democratic.

Now, Sir, the gentleman from Taunton, (Mr.

Morton,) alluded to the fact that parties often

revolutionize upon this question. I sxippose he

refers to the fact that the coalition party, from,

being in favor of the plurality system, have come
to be in favor of the majority system, and that

the whig party, from being in favor of the major

ity system, have come to be in favor of the

plurality. Now, Sir, this is true to some extent ;

but it so happens that many of the coalition party
who were in favor of the plurality system are of

the same opinion still ;
while not one voice of that

great party which held the power of this Com
monwealth for years, is heard in favor of the

principle of the majority. They are all dumb
as silent as death itself on the subject. Now this

state of things is a remarkable circumstance to

me. I have -trespassed upon the time of the

Convention much more than I should otherwise

have felt at liberty to do, to see if I could not in

some way explain this tremendous phenomenon.
But it has all

(

becn in vain. How is it ? Where
are our editors ? Where are our lawyers ? Where
is that eloquent gentleman who, in the Senate a

few years ago, amazed the people of the Common
wealth with his eloquence in opposition to this

plurality system r Silent, Sir, as the grave, al

most. Now I Avould like to have this question
worked out. It is to me a very great phenome
non. The gentleman from Taunton, ( Mr. Morton, )

said it was owing to a new order of things ; that it

was owing to circumstances which have lately

operated in the Commonwealth, to produce this

result. Yet the same gentleman said, in a mo
ment after, that these difficulties had existed ever

since the organization of the government of the

Commonwealth.

Mr. MORTON, of Taunton. I apprehend the

gentleman misunderstood me entirely. Instead

of saying that this result had grown out of a

new ord6r of things, I endeavored to combat that

idea. I said that these difficulties had always ex

isted from the very foundation of the government.
Mr. KEYES. Well, Sir, how is it that the

gentleman from Taunton, and this government
has existed for seventy years, and have never dis

covered this remedy before ? Indeed, I am wil

ling to go back for two hundred years, for I have

no doubt that the same difficulties have existed

all along. But the people have been satisfied

with the majority system, and have never once

thought of changing it. How is this ?

But there is another phenomenon which has

taken a strong hold of my mind, which I am en

tirely unable to explain. I mean the speech of

the gentleman for Manchester, (Mr. Dana). Why,
Sir, I have always regarded that gentleman as

extremely conservative in his opinions. We have

always regarded him as one of the jewels of the

party to which I belong. We have all along been

trying to hang on to his skirts without any hope
of being able to keep pace with him. Yet, now
that gentleman comes forward and proposes to

overthrow the whole foundations of the govern
ment

; to upset it all at once by establishing a new
order of things. But, Sir, what did lie say at the

conclusion of his speech, just now r He closed

that speech by saying that the people had been

imposed upon by the politicians, because they
had been called out to so frequent elections. Why,
Sir, would he recommend the people in silence

and quiet to go home to their ploughs and there

remain for nine, ten or eleven months in the year,

and that they should not be called out but upon
one single occasion in the year, to go to the polls,

and then that the simplest forms and the simplest

machinery it was possible to invent, should

be used, so that everything should go off as

quietly and with as little trouble as possible ?

Is that the manner in which the people are to be

roused to guard their liberties, to hnd out the

juggleries, the tricks and the selfishness of our

politicians ? No, Sir, this very quiet is the way
to make slaves of every-body to these very pol
iticians. It is by the constant agitation of the

political questions which most concern the people,

by bringing these politicians constantly before the

people, by exposing their tricks, that the people
are to understand how much these politicians are

worth, and how much virtue and sincerity there

is in their pretended patriotism.

But it is said that this plurality system has been

adopted by the English for the last two hundred

years. Yes, Sir, it has
;
and it is a very good ac

companiment to the rotten borough system. And
what has produced that system? I do not know
that to the adoption of this plurality system may
be ascribed all the evils which grow out of

the English elections
; but it is well known that

the elections in England for members of parlia

ment, is, and has been for a long time, the most

corrupt in the world. Bribery and the use of the

money power is there stronger than anywhere
else. Tins plurality system in England has cut

down all the third parties which she is in a con-
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dition to raise up and which she would raise up
at any time, provided the majority system should

prevail.

But, another matter, and one of great impor
tance and information, if it be true, has been

brought forward by the learned gentleman from

Taunton, (and inasmuch as we are going to

abolish all titles, I suppose we shall all have to

join the lawyers, and address each other as &quot; my
learned friend,&quot; or, &quot;the honorable&quot;} He has

made a discovery more remarkable than anything I

ever read of and I never read very much of any

thing, but, 1 have read somewhere of what are

called philosophers, and what John Adams calls

philosophers upon government, and I find that

when they are talking about civil government,

they always characterize a free government, or a

free Commonwealth, as a government where a

majority of the people rule. Now, if the dis

covery which my learned friend from Taunton

has made, be correct, it seems that, for the last

two hundred years, these old philosophers upon
government in England and America have been

in utter ignorance upon this subject ; they were

mistaken as to the meaning of the expression.

My friend says, there is no difference between a

majority and a plurality, and yet, he goes on to

argue in favor of a plurality. Now, why does he

argue in favor of the plurality, and against the

majority system, when there is no difference be

tween them ? Sir, I think, there was never any

thing plainer than the definition of this term

majority. It means it has always been under

stood to mean, and always so well understood

that no explanation has been deemed necessary

the people, and that a majority of the people
should rule in all the free governments in the

world
;
and when a system is introduced, by which

you give the power into the hands of a small mi

nority, it changes the basis of a republican gov
ernment entirely.

The gentleman from Newburyport, (Mr. Kins

man,) this morning, also, alluded to a very

strange circumstance in reference to the conven

ing of this Convention. He admits, that the

legislature first, by a majority, passed an Act

submitting it to the people, whether a Convention

should be called
; that the people, by a majority,

referred it back to the legislature ; that the legis

lature, by a majority, again returned it to the

people to elect delegates to the Convention, that

the people elected delegates to the Convention by
a majority ; that we are to pass upon the amend
ments which we propose to the Constitution by a

majority of the members of the Convention, that

the people will then adopt or reject our recom

mendations by a majority; but, he desires to

place a provision in the Constitution, by which

no majority vote can again be taken.

Mr. KINSMAN. I believe the gentleman
for Abington, gives more force to my expression

than I intended. I said, that this Convention

sprung from a majority of the people, that a

majority of the people would be required to adopt

any amendment we should propose, and that if

the people were dissatisfied, they could at any
future time, by a majority, call another Conven

tion.

Mr. KEYES. Well, Sir, the gentleman s ex

planation, I suppose, has been heard by the Con

vention. Now, let us see how this system will

operate. I am willing to admit that it may be

proper for the legislature, upon some occasions,

to adopt this system. It may be proper for some

small bodies to do it, but never for the people ;

and when the gentleman for Manchester, (Mr.

Dana,) asks for one person who is opposed to this

system, in all cases when applied to the elections

by the people, to present himself, I offer myself
as one. I say that in all cases where the people

are concerned, without any exceptions, the major

ity should rule and no other power whatever.

Now, I say again, that this plurality system
restricts the power of the people. Instead of

being democratic, it is aristocratic, because it

checks the power of the people. For example,

there are five candidates in the field. I go to the

polls where the plurality system prevails and vote

for my first choice. So far I exercise my right of

voting, but when I find that I cannot elect my
favorite I may have a second choice among the

balance, but here you destroy my right and take

away so much of my liberty by not permitting

me to vote again. To illustrate the subject and

there is 110 difference in the principle suppose

there are three propositions before the Convention,

all relating to the same subject but differing from

each other, and by an arrangement we are to vote

upon them all by one vote, and suppose we should

agree that the one which had the most votes

should be adopted. Is not that the plurality sys

tem exactly ? If we did not succeed in carrying
our favorite project by the first vote, we might
have a choice between the other two and we
should wish to express our preference for one

over the other by our votes. That is precisely

the privilege we desire to leave to the people.

But, gentlemen say the people cannot afford to

waste so much time by these frequent elections.

Why, Sir, it is by these elections that the people
derive their instruction. It is the means of edu

cation for the whole people. If you throw away
these repeated elections you throw away the prin

cipal school for the education of the great mass of
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the people of Massachusetts. Where do our

young men who leave school when they are fif

teen or sixteen years old acquire their education r

It is through the newspapers, by means of these

elections, because they are the means of exciting

in them a desire to understand the great political

questions upon which the elections turn. This

leads them to the columns of the newspaper, and

tlirough this medium they learn to read other

matter besides that relating to politics. Why,
almost all the literature which is read by the great

masses of the people is that which comes through
the columns of the newspaper, and you take away
the great incentive for this kind of reading when

you deprive the people of these repeated elections

by establishing this plurality system.

Now, such a system as the gentleman for

Manchester, (Mr. Dana,) proposes, which is to

break up all this complicated machinery ;
which

is to break up these repeated elections and substi

tute in their place the most simple machinery, is

precisely such a system as the Czar of Russia

would like. It is such a system as any tyrannical

government would like, and the simpler the

better. Why, the school, the asylum, the hos

pital and all our public institutions in Massachu

setts have grown out of politics. They have all

in their turns been made political questions and

issues between the political parties, and have been

brought by those parties before the people for the

purpose of obtaining their political ends. These

are the instrumentalities which have given every
man in every school district in Massachusetts an

education and a degree of intelligence which so

distinguishes the people of this State from those

of all the other States in the Union. Go into any
of the counties of the south, and even go into

some of the towns of the State of New York, and

you will find the same result, the people arc in

different in matters of politics, and they are pro

portionately lacking in information.

Mr. Chairman, I have certainly great reason to

ask pardon of the Convention, for having con

sumed so much of its time in relation to this sub

ject, but I confess that I have been struck by the

phenomenon to which I have already alluded. I

have also been struck with the fact, that those

men whom I have heretofore needed to hold me
back, have gone altogether out of my reach in

this matter. Instead of my being fanatical, radi

cal and agrarian, in the sense in which we use the

word, we have altogether changed positions, and

I have become altogether conservative.

The gentleman from Tauiiton gives this reform

as the principal reason which was brought to op
erate to induce the people to call this Convention.

I do not think that was the principal nor the

most important reason. There was no particular

reason. If gentlemen want to know why I went

in favor of the Convention, or why I made any
effort to induce others to go for it, it was because

a certain party in Massachusetts denied the right

to call it. That s all. [Great Laughter.] I do not

believe one man in fifty in the Commonwealth

ever read the Report of the Committee in the

Senate, signed by the gentleman from Worcester,

(Mr. Davis,) and others. The gentleman from

Brookline, (Mr. Aspinwall,) who now seems very
familiar with that Report, I believe, was one of

the minority upon that Committee. He could

not concur at all in it then, though I believe, he

too, is now of the opinion thas it was one of the

most weighty arguments in inducing the people

to call this Convention, and that it is a document

worthy of the attention of the people of the Com
monwealth. I do not know but I am wrong in

all this ;
but my impression is, that he voted

against the plurality law, when the question came

up in the Senate. I never was fitted for the

leadership of any party ; the people never would

trust me as their leader in party matters, because

I was sometimes found upon the side they did not

wish to go, but, if my voice could have prevailed in

relation to this plurality law, it should never have

passed the legislature. Many of those who voted

for it, since, however, have confessed their sins,

and I trust they have reformed. [Laughter.]
I have the greatest veneration for ancient

things, and when the gentleman from Boston

alluded to the idea of preserving some, at least,

of the rust of antiquity, I liked the idea very
much. I think it is not best to strike out every

thing old and adopt everything new and gaudy ;

because the respect which the people owe to the

government for its age and character, and for the

reason that it was made by our ancestors in whom
we have confidence, is stronger, a thousand times,

than the laws themselves. You make govern
ment contemptible, and of what use are the laws ?

If your officers of government are placed in posi

tions where they have powers and such responsi

bilities as to cause them to demean themselves

properly and command the respect of the people,

they arc worth a thousand times more than the

statutes which the people despise in proportion

as they come into conflict with their interests. It

does seem to me, that the adoption of this plural

ity system will have a tendency to break down

the respect which the people have for the govern

ment, and I am decidedly opposed to the adoption

of a system with which we are not acquainted,

where less than a majority of the people shall

rule. It is upon that ground, and that alone,

without pretending to possess any knowledge of
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this subject, that I have thus trespassed upon the

kind attention of the Committee.

Mr. HURLBURT, of Lee. I will detain the

Committee but a few moments, at this stage of

the debate. I have arisen three times in my seat

to address the Chair, but not having been recog

nized, I have resximed my seat, while other gen

tlemen, who had already spoken, again had the

privilege of addressing the Committee. I shall

trouble you with but a few of the reasons why I

am opposed to the resolves and the amendment,
neither of which meet my views. The amend
ment contemplates electing a class of officers by
the majority principle, who might better be

elected by the plurality principle. If gentlemen
will except from the operation of that principle

only the last named class in the report, viz. : the

representatives to the general court, I will make
no objection to the rule that the remainder be

elected by the plurality principle, although I

have a preference that they should be elected by
the majority principle. I consider that to be a

principle of vital consequence to this Common
wealth a principle that has ever been acknowl

edged, and which I, for one, representing as I do,

the feelings and views of my constituents, am
unwilling to surrender. But if there is a division

and distinction made, I would prefer that the

distinction commence with the representatives to

the general court, that they shall be chosen by
a majority of the votes, as heretofore, and that

the other officers named in that amendment be
chosen by a plurality of voters. I agree with the

gentleman from Taunton, (Mr. Morton,) that

this is the place, the time and body in which to

arrange this matter, and not the legislature ;
and

that it is our prerogative to recommend to the

people of this Commonwealth a form of gorern-
ment for them to accept or reject. If I under
stand the amendment, I would call the attention

of gentlemen to the expression &quot;all the officers

named in
it,&quot; including the selectmen of our

towns, the town clerk and other officers, are to be
chosen by a plurality. I call the attention of

gentlemen particularly to this point, representing
as I have the honor to do, a country town

;
and

I ask them if they are ready to say and recom
mend to the people that the officers elected in our

towns shall be elected by a plurality. As has

been already stated, there are various causes op

erating in the towns of this Commonwealth, by
which the voters arc divided, and opportunities

presented for designing individuals to secure im

portant offices. I ask gentlemen to stop and

ponder before they cast their votes for such an

application of the plurality principle, and ask

themselves if they are ready to give their sanction

to the principle that in important town elections

the very first ballot shall decide the election of

the officer who is to record the acts and doings of

their town, and that of the officer who shall con

stitute the chairman of your board of selectmen,
and if they are ready to sanction the principle
that the very first vote shall determine the elec

tion of all the other officers to be elected. I am
opposed to the application of the plurality system
to the election of our town officers, and am deci

dedly in favor of the principle that all our officers

shall be chosen by a majority ; but if there be a

line of demarcation to be drawn, let it be drawn

differently from that proposed by the Committee.

Let those officers, such as the governor, lieuten

ant-governor, and others that have been enumer
ated here, be elected by the plurality system, but

when we come to representatives to the general
court and the officers who are to transact the

business of our towns, let them be elected by the

united good sense of the sober and honest ma
jority.

Mr. &quot;WHITE, of Quincy. I would not pre
sume to address the Committee at all if gentle

men, who have spoken in favor of elections by
plurality, had not wholly omitted to urge a reason

which, it seems to me, ought to have weight in

deciding the question before us.

It is unnecessary for me, here, in this Com
mittee, where there are so many who are ever

ready to assert and maintain the equality of men,
and to plead for their equal rights and privileges,

to go into an argument to show that the voters of

this Commonwealth are entitled to an equality of

power, one with another, in the choice of the

supreme magistrate of the State, and of the

lieutenant-governor, and senators. Whatever

may be the rights of towns and cities as corpora

tions, or of the people in their individual capacity,

to elect representatives in the general court, I

think it will not be denied, that in the election of

the higher officers, such as I have spoken of, the

electors ought to have equal rights and power.
Such is not the case by the rule of election pre

scribed by the present Constitution.

It is well known, that during the last ten years
the election of governor, lieutenant-governor,
and a large part of the senators, in a majority of

instances, has devolved upon the House and

Senate, in default of an election by the people.

So it will 1)0 hereafter, unless we change the

mode of election
;
for the tendency of the public

mind is to increase, rather than diminish, the

number of parties.

Now, what I object to, and what I would par

ticularly call the attention of the Committee to is,

the House of Representatives is so constituted,
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and there is reason to believe will be so constituted,

at the termination of the labors of this Conven

tion, that it does not and will not, fully and

equally, represent the electors. The House is not,

and never lias been, a true exponent of the public
mind. I do not propose to inquire into the basis

of representation. That vexed question will

arise in due season. The House of Representa

tives, for certain purposes, mav be wisely organ
ized. I am speaking of the election of the highest
executive officer of the State, and of senators, by
that body. For the House virtually determines

the choice in such elections. I assert, without

the fear of denial, that the inhabitants of Quincy,

Roxbury, Lowell, Boston, and other large towns

and cities, are not equally represented in that

body, with the inhabitants of more than a hun
dred and fifty other towns, in this Common
wealth. For instance, the town of lloyalston,

with 1,700 inhabitants, is entitled to one repre

sentative. If lloyalston, with 1,700 inhabitants,

is entitled to one representative, the town of

Northampton, with 5,200 should have three repre

sentatives. It now has two. Lowell, with 32,-

000 inhabitants should have eighteen representa
tives. It now has ten. Boston, with 138,000

inhabitants, would be entitled to eighty. It now
has forty-ibur. Surely no one will pretend that

a House thus constituted is a true expression of

the popular voice, and gives to the electors an

equal power in the choice of governor effected by
it. I have not selected illustrations most favorable

to the view I am endeavoring to present. A more

critical examination and analysis would show a

much greater inequality of representation.
To me, a system of election, so unequal and un

just in its operation, ought to be changed and

subverted. A citizen of one town ought to have

an eqxial weight in. the political scale with a citi

zen of another, especially in the election of officers

who have command of all the military forces of the

State ; who have the great power of pardoning
offences

; who have the appointment of all judi
cial officers

;
who have the ordering and directing

the affairs of the Commonwealth, affecting the in

terests and welfare of a million of inhabitants.

The House of Representatives and Senate was
not designed to be an electoral college for the

choice of officers, excepting in a contingency.
Little did the framers of the Constitution contem

plate that the governor would, in a majority of

cases, be chosen by these bodies, while the contin

gency or exception should be an election by the

people. They sought to incorporate into the Con
stitution the principle that the majority of electors

should determine the choice of officers. Their

design and intent have been frustrated and de

feated, year after year, by the continued existence

of three distinct parties, each voting for its own
candidates. The present system has resulted, in

two elections, in the choice of a governor who had

not received even a plurality of votes. A fortu

nate event in those instances does not warrant us

in inferring that it is safe to depart so far from the

principle that a majority should govern. I desire

a government of men, such as our fathers in

tended if it is impracticable or impossible if

political questions shall give existence to a third

political organization having its own candidates,

thereby preventing a choice by the majority ; I

desire to approximate as nearly to the majority as

possible. I wish, last of all, for the government of

the minority for the principle leads irresistibly

to the government of one man to despotism.

Gentlemen have asked why we seek to subvert

this ancient principle of the Constitution. We do

not desire to destroy a living and an active prin

ciple. The principle that a majority shall govern
as was contemplated by our fathers, is inoperative,

is dead and cannot be restored to vitality except
in the extinction of third parties an event not at

all probable. We desire to cut out the rotten

parts lest the element of decay and corruption
shall extend to the more vital parts of the Consti

tution.

I shall vote for the lleport for another reason,

because it will prove, I believe, a measure of

public economy. It was said in debate on this

subject last week, that if the people are tired and

sick of voting, they had better give up the right

and privilege of voting they had better call in

the French Emperor to relieve them from their

burdens.

The people are impatient and disgusted with

long drawn out contests, which degenerate into

struggles for personal triumphs. It wastes their

time and substance without benefiting the State.

They complain of a system which enables a few

individuals to frustrate and disappoint their best

intentions and efforts to serve the public good.

The great mass of the electors have no feelings in

the quarrels of politicians and wish to have none.

They desire to do their whole duty to the State

to do it fully, promptly, and at once. I think

it is our duty to provide, so far as we can, a sys

tem which will interest them in public affairs,

and, at the same time, enable them to vote with

the least possible expenditure of time. This, it

seems to me, is wise economy.
The present rule of elections has tended to pros

titute and degrade the right of voting in their

eyes to divest it of its importance and sacred

obligations. It is because I wish to preserve and

perpetuate that right and privilege, because I
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wish to concentrate in the single act of voting, the

highest interest and importance, that I shall vote

for elections by plurality.

It has been urged repeatedly, that the adoption

of the principle of elections by plurality would

operate adversely to the existence of third parties,

and would virtually render nugatory the right of

suffrage to those who cannot conscientiously vote

with either of the other parties. Such are not

the results in other States. Such a principle does

operate to the extinction of third parties in New
York, Ohio, Wisconsin, and other Western and

Middle States. Whether the right to vote is of

value or not, it is exercised by thousands and tens

of thousands. So far as voting is an index of

principle, and a vindication of it, I think the

position and influence of those men, who oppose
the two great political organizations of the coun

try, is honorable, and all that is desirable. When
they shall have disseminated their opinions and

sentiments to such an extent, that they shall be

approved, and adopted, and acted on by a plural

ity of the voters of their respective States
; they

will have the control of the governments of those

States. To ask for more, is inconsistent with the

theory of our government, it is to claim that the

minority shall give direction to public affairs.

I hope the great body of the voters of the State

will be permitted to meet and transact the public

business promptly and efficiently. Let those who
cannot assent to the views and principles of either

party, and yet, wish their votes to have some

direct influence in the elections, cast their votes

into either scale of the political balance according

as they believe the public interests demand. For

these reasons, I shall vote for the Report of the

Committee.

Mr. WALKER, of North Brookfield. As the

gentleman from Worcester, (Mr. Knowlton,) who
offered the amendment is now absent, perhaps, I

may be allowed to make a few remarks, in addi

tion to what has been already said. It has been

my misfortune to have my mind remain un

changed during the whole of this discussion. We
have had over forty speeches upon this matter

already, and they have been very able ; and the

subject has certainly been discussed in an ad

mirable manner. I am sure that both sides ought
to be satisfied, I am, at least, so far as the side

to which I belong is concerned ;
and I think that

by this time, intelligent opinions have been form

ed as to the merits of the question, and that we
are now quite as ready to act upon it as we shall

ever be.

I listened with great attention to the learned

gentleman from Cambridge, (Mr. Dana,) who,

represents Manchester, on this floor. His argu

ment seems to me, Sir, quite unanswerable, for

he gravely contends that majority and plurality
are one and the same thing, that majority is

plurality, and plurality majority that they are

synonymous ! Now, Sir, if we were discussing
the nature and peculiarities of the different colors,

and a gentleman were to insist that black was
white and white black, that they were &quot;

svnony-
mous,&quot; I don t see how, that his argument, if

such it could be called, would admit of any reply.

We could only deny the truth of his proposition.

But, although the gentleman maintains the

identity of the two systems, he is in favor of

plurality, in order to put a stop to a horrible

caucus system, which rules the country.
Mr. Calhoun, in a large posthumous work,

lately issued, maintains Avith his usual clearness

and force, that this great system of caucuses and
conventions which has grown up in our national

politics was never contemplated by the framers of

the Constitution, and that such conventions, do

in fact, thwart the original design and intentions

of that instrument. Of the truthfulness of this

view of the subject there can be no doubt. This

convention or caucus system was never antici

pated. Commencing in small beginnings, the sys
tem now pervades the Union, overrides the Con

stitution, gives law to the nation, and an entirely

different character to the government, from that

which was originally intended.

Now, Sir, with the growth of this caucus sys

tem, has grown up the plurality system in elec

tions. Majorities were found to stand in the

way of political managers. They must be got rid

of. Under the lead of wily politicians, one State

after another has been induced to provide that a

plurality may elect, at least, in regard to national

officers, and the majority has now ceased to be

the governing power in this republic.

What do we find as the result of this state of

things ? We find that our national politics are

corrupted, that the few govern the many, and

that the people are at the mercy of politicians.

This has become so palpable, so monstrous, that

we begin to hear loud complaints of the working
of the system. At the last election, so great was

the dissatisfaction on account of this, that it

seemed, at times, that the people woxild rise in

their might, and repudiate the system altogether.

Now, Sir, the plurality principle is the legitimate

child of this great caucus system, and instead of

preventing or thwarting its operations, as the

member for Manchester, (Mr. Dana,) seems to

think, serves, above all other things, to strength

en and perpetuate its rule. Yes, Sir, grant that

one boon, the rule of the plurality, and your

professional politicians ask nothing more. They
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can manage the people just as they please, and

those who do not see fit to follow their dictates,

will be drummed out of the party. That is a

great historical fact.

The gentleman asked what State had ever gone
back and adopted the majority system. A very

pertinent inquiry. I reply, they have but just

adopted it. But I undertake to prophecy if that

gentleman should live to old age, he will see the

greatest struggle that was ever made in this coun

try, to get back to the true democratic principle,

of the rule of the majority. I know that the

people have departed from this great principle,

but they will rue the day when they did so, and

they are beginning already to see it. They will

find that it is totally and entirely subversive of

the great and true idea of a republican democra

cy, which gives to every man his full weight in

the public councils. Therefore I venture to pro

phecy that within thirty years, the time will come

when an immense struggle will take place all over

this Union, to get back to the sound, original,

democratic principle of the majority rule.

Now, Sir, gentlemen for the last half dozen

days have entertained us here with the terrible

operation of what, Sir? Why, Sir, the old

Constitution. They have told us, however, that

it is the operation of the majority principle.

That is what I entirely deny. All the strength

of the argument upon that side, Mr. Chairman,
is derived entirely from the fact that the old

Constitution, our present Constitution, is de

fective ; that under its operation a plurality some

times rules. And by presenting these facts here

before us in a thousand different forms, and by

endeavoring thus to influence the minds of men,
some may be led to believe that these inconven

iences are inseparable from the majority rule.

Why, we came here for the purpose of removing
those evils from the Constitution

;
and when we

have made that instrument what it ought to be,

these evils will disappear. The argument on the

plurality side has really rested on the fact that

the present Constitution is not what it ought to

be
;
that it is not equitable ;

in that it allows the

minority to rule the majority. I hope gentlemen
will look over the case, and review the arguments
which have been made, and I am sure that they
will come to the conclusion that all the so-called

evils of the majority system are nothing but the

evils of our old system relating to senatorial and

representative elections, which enables a minority
sometimes to rule the State. NOAV I submit,

whether we shall jump off to the plurality sys

tem, when we can remedy the evil existing in

the present system, by adopting a new mode of

electing senators, and by making the representa

tive system such that the people will be fairly

represented, and one which will never give the

minority the power to rule the majority.

As an illustration of the anti-democratic char

acter of this plurality principle, bear in mind that

efforts have been made in some parts of Massa

chusetts to get a ten hour system of labor. Now,
under the plurality system, I would like to

know what power the party that advocates that

system can secure. To what party will they go
for assistance ? It will be of no use to go to

cither. Neither party will care anything about

them, since one or the other will certainly have a

plurality withoiit their help. So it will be Avith

any small party struggling for what they regard
as an important interest. They will be entirely

powerless.

With regard to the amendment now pending, I

will say only a few words. What docs the

amendment propose ? Simply this
; to substitute

for the resolution of the Committee, a resolution

providing that the governor, lieutenant-governor,

senators and representatives, shall be chosen by
the majority, and that all other officers, the secre

tary of state, treasurer, auditor, county officers,

&c., &c., may be chosen by the plurality, pro
vided the legislature shall so determine. Does
not that leave the question just where it ought
to be left ? It provides that those who are to

govern the State shall be chosen by a majority,
and then the legislature have power to order all

the other officers, not named in the amendment,
to be chosen by a plurality, if they choose to do

so. It seems to me that is a fair compromise ;

that it is as just a proposition as can be made ;

and I may say that, because I did not originate

it. It originated with my very worthy friend

from Worcester, (Mr. Knowlton,) whose judg
ment we all respect. It appears to me that that

is precisely what this Convention should do

namely, preserve intact the old mode of electing

the governor, lieutenant-governor, senators and

representatives ;
and then leave the mode of

electing the other officers to the wisdom of the

legislature.

Mr. HATHAWAY, of Freetown. I am
rather inclined to the belief that I had better

do as the gentleman from Warren said he was

about doing on a former occasion, which was,

holding his tongue. But there are certain views

which I have taken of this matter Avhich have not

been fully presented here, and I am rather in

clined to present them to the Convention.

Another reason, or rather, perhaps, the princi

pal reason, why I had better hold my tongue

is, that I find by a reference, that was pointed

out to me by a friend, to some remarks made by
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me when we met in the Music Hall, in some

portions of them I am made to say everything

that I did not say, and to utter propositions ex

actly the reverse of those which I did maintain

precisely the opposite, and there is no mistake

about it. I never should have known it for I

have not taken the trouble to examine the reports

had it not been pointed out to me by friends

who took the pains to show it to me, and who at

the same time said that they understood me to

say precisely the reverse of what the reporter un
derstood. I am certain that I never made the

remarks, for .the propositions which were put into

my mouth I never thought of maintaining for a

moment. But probably the mistake occurred in

consequence of the echo, of which something was

said, and the reverberations, or perhaps, as the

gentleman said with reference to the gentleman
for &quot;Wilbraham, some spirit rappings caused it.

If it was so, be it so.

But to the proposition. And before I proceed
I should like to know precisely what is meant by
this proposition in the resolution and the propo
sition of the gentleman from North Brookneld,

(Mr. Walker). It is necessary, perhaps, that we
should understand each other, and know what

are the precise propositions, in order that we may
discuss them understandingly and with profit to

ourselves. If I understand the original propo

sition, Sir, it is this, that all the officers that are

named, or rather it is in these word? &quot; that it is

expedient so to revise the Constitution that in all

elections by the people of officers named in it, the

person receiving the highest number of votes shall

be deemed and declared to be elected.&quot;

I svippo.se that the proposition must refer to the

Constitution as intended to be presented to the

people by this Convention, and to such Constitu

tion as they may adopt. The amendment, if I

understand it, which is proposed by the gentle

man from North Brookneld is this to substitute,

instead of the resolution, the proposition that all

civil officers, except the governor, lieutenant-

governor, senators and representatives, shall be

elected by a plurality, and that these officers shall

be elected by a majority.

The CHAIRMAN.
*

The Chair will read the

proposition :
&quot; That in all elections of governor,

lieutenant-governor, senators and representatives,

a majority of all the votes cast shall be necessary
for a choice ; and the election of all other civil

officers shall be by a majority or a plurality of

votes, as the legislature shall determine, unless

otherwise specially provided for in the Constitu

tion.&quot;

Mr. HATHAWAY. I did not go through
with the proposition, but as far as I went I

merely reversed the position of certain officers.

But still the principle is there as I said. That is

to say, the governor, lieutenant-governor, sen

ators and representatives are to be chosen by a

majority of votes. And when I use the word

majority I do not mean plurality, I do not mean

minority ;
I mean the old fashioned sense in

which we used to take the word majority, that

the individual elected shall have more votes than

all other persons voted for on that occasion. I do

not believe the words majority and plurality are

synonymous, as the member for Manchester, (Mr.

Dana,) has argued this afternoon. I go for the

good old principle of majorities for what the

people understand by the word majorities.

If the amendment should prevail, let us see how
we should stand in reference to the present Con

stitution. The words &quot; civil officers,&quot; I suppose
are intended to cover and reach all the officers

except the military officers, that are elected
;

whether they be magisterial, executive, judicial,

or otherwise, all except military officers, and all

except the governor, lieutenant-governor, senators

and representatives, may be elected by a plurality

vote, if the legislature so choose. If the gentle

man intended to cover by the words &quot; civil offi

cers
&quot;

every judicial officer, let him say so. If he

means to exclude them, let him say so, and then

we shall know what we are discussing. That is

one of the difficulties in discussing this question,

that we do not know how far the proposition

reaches, nor Ayhere it stops. But I shall proceed

as though the judicial officers were to receive

their offices under an appointment, for I think

this the appropriate course, and not the appoint

ment at the polls by a plurality. But if they are

to be appointed at the polls, I would by no means

have a judge upon the bench, unless he had a ma

jority of the votes of the whole people.

But let us see what the proposition, as now pre

sented, applies to. We have heard a great deal,

and great complaint, in reference to election of

members of congress, and the convenience of the

plurality rule, growing out of the great number
of town meetings for the election of members of

congress. I put it to the Convention, what in

the name of heaven are we to do with that subject.

Do gentlemen propose here to incorporate a cer

tain organic law in reference to members of con

gress ? Sir, there is a higher law than all that, if

I may be permitted to use the expression. I

speak now of the organic law, the Constitution of

the United States. What can this Convention

do, and what have they to do on that subject ?

No matter how much the people may have suf

fered with reference to that subject, can we cure

it, can we touch it ? Can we prevent those incon-
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veniences growing out of the right of representa

tion and the choice of representatives in congress ?

Complaint has come from all quarters ;
from the

gentleman from Taunton, (Mr. Morton,) who

opened this debate in favor of the plurality sys

tem, to the mover of this amendment, (Mr. Walk

er,) and from that gentleman down to almost the

last person who spoke in favor of it, certainly

down to the time that the gentleman from New-

buryport, (Mr. Kinsman,) spoke in reference to

this matter. I wish, gentlemen, to turn to the

fourth section of the first article of the Constitu

tion of the United States, and see if this Conven

tion have any right to touch this matter, or to lay

their linger upon it, and whether, if they do

amend the Constitution in reference to the plural

ity svstem, we can touch that clause at all. I say

you may incorporate as many principles of plu

rality as you please, and after all, if the legisla

ture choose, they may incorporate the majority

principle into the laws for the choice of members

to congress ; they are to judge, and not we, nor

the people of this Commonwealth.

The language of that fourth section of the first

article of the Constitution of the United States, is

this :

&quot; The times, places and manner of holding
elections for senators and representatives, shall

be prescribed in each. State by the legislature

thereof;
&quot;

not by the people, not by the Constitution mak
ers. No such thing. But instead of that,

&quot; the

times, places and manner of holding elections for

senators and representatives, shall be prescribed
j

in each State by the legislature thereof, but con-
j

gress may&quot; may do what? They may assume i

the power of prescribing the times, places and

manner ;
and the Constitution gives them the

power, and the right to take it from the legisla

ture. &quot; But the congress may at any time, by
j

law, make or alter such regulations, except as to

the place of choosing senators.&quot;

Now, can anything be more certain ? And be

cause the people in this Commonwealth have ex

perienced great inconvenience in consequence of

the numerous town meetings which have been

held for the election of members of congress, is

it a fair and legitimate argument that in conse

quence of this inconvenience, you should incor

porate into this system what ? That you will

avoid your town meetings for the election of re

presentatives to congress : Is it so ? Can you do

it ? Is it a fair matter of argument here ? Not
at all. That matter is settled, and settled by a

law paramount to any law that we or the people
of this Commonwealth can make about it.

26

There is no question about it
;

it is settled be

yond all question. Hence the argument that may
be derived from that matter, as it seems to me, is

illegitimate upon this occasion. The question has

been asked here, why this Convention was called,

and various answers have been given to that ques
tion. I snppo.se that what may have influenced

my mind, and what may have influenced the

minds of the constituency whom I represent here,

may not have influenced the minds of other gen
tlemen or of other constituencies. I suppose that

the great reason of calling this Convention was on

account of the inequality of individual portions

of this Commonwealth, in administering the leg

islative branch of the government. I presume
that is the principal reason of the calling of this

Convention, although other reasons may have

operated in connection with that. I will illustrate

the inequality to which I refer by an example.

By the provisions of the Constitution, in 18-10,

and every once in ten years thereafter, a census

was to be taken, and your Senate and House of

Representatives were to be based upon that census ;

but under the Constitution, you could not put the

knife into the cities you could not district them. ;

and the consequence is that if I happen to be a

resident of the city of Boston, wluch is entitled

to forty-four representatives, in the course often

years, I vote for four hundred and forty represen&quot;.

tatives ;
but if I should happen to live in Hull, ac

cording to the operation of this decennial census,. I
should have a chance to vote for only one represen
tative in ten years. Thus my individual power in.

controlling the legislative departments in this

Commonwealth, if I happen to live in the town of

Hull, is only 1-140 of what it is if I happen to

live in the city of Boston
; my individual power

is entirely dependent upon the locality where I

reside. I presume this consideration had great
influence with the people of this Commonwealth
in determining- them to call a Convention to re

vise fie Constitution. That was what influenced

me, and I have no doubt that was the prominent
reason in the minds of my constituency. Gentle

men have said that we stood here as upright,

plain-spoken men that we have come here for a

high purpose that we have come here as states

men, &c.

Now, Sir, it is not for me to judge whether
these declarations are in good taste or otherwise.

It is not proper that I should say that all this is

in very bad taste, and that we would better leave

our neighbors to say this of us than to say it

ourselves ; but. Sir, there is one thing that I will

say. I do not come here to represent any party;,

my election happened to be rather owing to the

good-will not to say good sense of my con-
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stituency, and against the combination of almost

all parties, perhaps ;
and I came here for the pur

pose of endeavoring to amend this Constitution, if

possible, and to do it in such a manner that its

principles should correspond to those principles

which I have every reason to believe are the foun

dation ofour American system ofgovernment ;
and

one of those is the majority principle. The gentle

man from Taunton the other day, when this debate

was opened, gave us a very instructive lesson in

reference to the origin of government. He went

back to the foundation of the matter, and said

that in a state of nature we were all equal ;
if

two men meet in a state of nature, one has no

right above the other. Nobody controverts that

proposition, Sir. If you should put the question

tc twenty millions of people, you would not

probably find the first man Avho would deny that.

But the gentleman wrent on and said that if three

men were to meet in a state of nature, they would

all be equal ;
that is true, Sir

;
but when you

come to put these three men together, it is neces

sary that there should be a government, and what

does he say follows next ? When men are to be

governed, the next thing is a compact ;
and those

who are governed, are governed by their own con

sent. Well, Sir, that was the old doctrine, I

confess
;
but it is the doctrine of tyrants, after

all. Let me ask that gentleman what we were

discussing. We were discussing and are discuss

ing the great American principle of the right of

self-government ;
and in forming our Constitu

tion, we are to base it upon the principle of self-

government. Let me tell the gentleman that

even in England they have the elective franchise,

they have the right of suffrage, and choose their

electors
;
but would gentlemen call that a demo

cratic republican government ? Not at all. Why,
,Sir, even the wily Frenchman, Louis Napoleon,

crecognized the right of suffrage. He was in fa-

uror of the right of suffrage when it answered the

purpose of electing him, and admitted the right

of the people to alter or change their government ;

but when he became Emperor, one of his first acts

-was to send his army into Italy to put down the

people there. When the people of Home took

away the civil power of the Pope, Louis Napoleon
sent his army there to restore it to him. There

is the doctrine of the consent of the governed !

But, Sir, that is not the system which we are dis

cussing here ;
we are discussing the question of

Amercan rights, upon wrhich we are to base our

action in revising the Constitution. I have been

brought up in this old-fashioned doctrine re

specting the American system, that government is

instituted by the governed and for the use of the

governed ;
and I have not yet learned that it is

an erroneous doctrine. We were all equal in a

state of nature
; but when men came to be gath

ered together in communities, as the population
increased and they were extended over a larger

extent of territory, it became inconATenient for

them to assemble in their primary capacity there

to administer and make laws for themselves.

What was the next step ? Wlicn they could not

matters connected with the administration of their

go into their primary assemblies to arrange all the

affairs, they then delegated power to form a Con
stitution. They delegated powers to their agents
to institute the different branches of government.

They thus instituted the executive department,
and the legislative department, and the judicial

department of the government, and to each of

these branches they delegated certain powers ;

and these powers are liable to be recalled when
ever those Avho delegated them think proper to

recall them. That is the old doctrine of the

American system, as I understand it.

The question of the sovereignty of the people
now comes up ;

and in whom does that sover

eignty rest ? The bare proposition that the sov

ereignty of the people does not rest in the major

ity, but that it rests in the minority, is and must
be a contradiction in terms. I have always been

taught to believe, and until this discussion came

up I always did believe, that there was a princi

ple as well as a rule involved
;
and that that was

the great American principle, upon which all

our governmental machinery is based. In fact,

it is the great motive power that carries us along.

Our ancestors adopted the principle ;
and having

adopted it, what complaint has ever been made in

reference to this matter until very lately ? Let us

take it as far as they extended it in the Constitu

tion. I will say, in the first place, that we have

nothing to do, in the consideration of the subject

before us, with the election of members of con

gress ; that is a matter which belongs to the legis

lature. They have exclusive control of the time,

place and manner of the elections of members of

congress ; and if the people of this Common
wealth wished to take the direction of that matter,

they could not do it. Then, I say, Sir, the peo

ple first delegated power ;
and what is the first

machinery which they used in the delegation of

this power ? I will remark, that when I say

&quot;people&quot;
in this relation, I mean every living

human being within the limits of the jurisdiction

of government. In the first delegation of power,

authority is given in trust to certain individuals

who arc to be electors for the whole people ; all

those who are not electors have delegated the

power to act for them, to those who are electors,

and this power is held in trust for all those who
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do not go to the polls. That is the first portion

of the machinery of government ;
and what is the

next .
J These electors represent the whole people,

and they hold the power that is conferred upon
them, in trust for the whole people ;

and they go
to the ballot-box and endeavor to elect a gov
ernor, senators and representatives, to carry out

the Constitution which has been made. Well,

Sir, do they elect them ? In most instances they
have elected them. Has there ever been any
complaint from the people because they did not

make an election ? Really, Sir, I have never

heard any. Allow me tc say here, for I may as

well say it here as in any other place, that the

Constitution of 1820 provided that the legislature

should have power over all special matters in case

the people were not satisfied, and could propose

any amendments which they might find expedi
ent ; but has there been any dissatisfaction in re

lation to this matter ? Who ever heard of there

being any complaint or petitions presented to the

legislature because the people had failed to make
their elections ? Who ever heard that they wanted

any change in their organic law, which was man
ifested by a petition to the legislature or anything
of the kind r If the legislature had had any rea

son to believe that the people were dissatisfied on

account of a failure in making choice of their

officers, or dissatisfied with the decision of the

legislature in reference to these matters, they

might certainly have sent their complaints to the

legislature, and the legislature would have made
a proposition to the people for an amendment of

the Constitution in that respect, and thus intro

duce the plurality system. Has there ever been

any such tiling ? Not at all. The matter comes
here for the first time. But who are the officers

to whom it is proposed to apply the plurality

principle? All your municipal officers maybe
elected by the plurality system as the Constitu

tion stands now. As I understand the Constitu

tion, there is nothing there forbidding the legis

lature to enact a law whereby the whole of the

municipal officers of the several towns and cities

may be elected by the plurality rule. The mem
bers of congress you cannot reach if you want to;

and t!ie municipal officers and county officers can

be reached without any amendment of the Con
stitution of this kind

; and now what is it pro

posed to amend the Constitution for, unless you
intend to reach judicial officers, who are now
appointed by the governor ?

I confess, Sir, that upon re-examination of the

Constitution, I cannot but admire the symmetry
and beauty of that system which our fathers have

bequeathed to us for our guide. What is that

system ? It is that a majority of the whole people

shall, in the first instance, endeavor to elect a

governor and lieutenant-governor. Suppose they
fail to make an election, what is to be done

next ? Then it is the representatives of the peo

ple not the representatives of these municipal

corporations, but the representatives of the people
who are to make these elections. These dis

tricts for the elections of members of the House
of Representatives are made and appointed for the

purpose of convenience and nothing more. The

representatives still remain the representatives of

the Commonwealth ; they legislate for the whole

Commonwealth. The representatives of the city
of Boston do not legislate for the city of Boston

alone, but they legislate for the whole Common
wealth. There is no representative from any town
who undertakes to legislate for that town, instead

of legislating for the whole Commonwealth.

Well, Sir, there is the beauty of the system.
These small districts choose a representative for

the whole people, because it is convenient
; and

it is nothing more than a mere matter of conven
ience. The districts are reduced in size, in

order to be certain of their representation. The
next step is that your House of Representatives,

who represent the whole people, and who are the

most numerous branch of the legislature, are re-

required to select two from the four highest can

didates who have been balloted for, for the office

of governor or lieutenant-governor, and send

them to the Senate for an election. In doing
this, the House, who arc the delegated agents of

the people through their electors, virtually say,
&quot; The people desire that one of these two men
shall be Governor, and ask you to choose which
of them it shall be.&quot; And what comes next ?

Well, gentlemen will tell me, in the first place
to fill up the Senate before you make the election

of governor. And how arc the senators chosen ?

By districts, and why ? Because it is convenient

to choose them by districts. But are the senators

of those districts, when chosen, the representa
tives of those districts, or representatives of the

people r Are they the senators of the people or

of the district? They are the senators of the

whole people, and the Constitution so calls them.

They legislate for the people, but in a different

chamber from the House of Representatives, and
that is the reason why, when there is a vacancy
in the Senate, it is required that a selection be

made from those candidates who have the highest
number of votes in the districts where there have

been no elections, amounting to twice the num
ber of senators wanting, and that the senators be

chosen from that number, in a joint convention

of the Senate and House. Here you have the

whole people, through their delegated authority,
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making choice of these senators, who, in fact, rep

resent the people. It is nothing more or less

than the action of the people throughout, from

beginning to t
v e end, and it is the action of the

majority of the people, too. Such is the princi

ple
1

,
such the theory, and such the fact.

Well, Sir, what next ? Why, after the House

send up to the Senate two candidates for governor,

from the four highest, the senators make the

selection. And how is it done ? Why, the ma

jority of the people, through a majority of the

senators, say that such a man shall be governor.

The people* do it through a delegation of their

power. It is the people who do it, just as much
as if they decided it at the polls by an election

there. Just as much precisely, and no more ;

and it is a majority of the people throughout, and

ever as been.

Well, Sir, if t
1

-is be so, and you have a judi

ciary, appointed in t &amp;lt;e manner in which it is now

appointed, t is resolution cannot apply, so far as

a plurality principle is concerned, to any officers

except t^ose enumerated in t^e amendment. It

can apply to no other, because, under t ~e present
Constitution you have t

1

e rig
v
t to elect your

municipal officers by a plurality vote. You have

the right to elect all county officers by a plurality

vote, only kt t&quot;; e legislature will it. But, if you

change t e Constitution at all, t
1

e plurality sys

tem muvt apply to senator-; and representatives.

Now, Sir, as to t e frequent town meetings
wHeh gentlemen rave spoken of. You can have

but one meeting in t. e year tor t ..e election of gov
ernor, under t e Constitution. Do gentlemen
want any les&amp;gt; t an t at? Do they want a meeting

only once in ten year-, or would t;ey have it

annually r

How is it in reference to the election of sena

tors r You c.ni have only one meeting each year
for that purpose. I have never heard any com

plaint about the Constitution, in this respect. If

other gentlemen have, they have bcard more than
I have.

But, Sir, there have been some propositions
maintained here, which struck my ear rather

singularly, that is, in reference to tie exoense of

these town meeting- , and the con uim ..-tion of

time. Why, Sir, the-e meetings are t: e schools

of the democracy. In former times, and before

t e days of the Revolution, and when t at matter

was in embryo, w ere dhl the peo le learn the

principles o; freedom ? Wa&amp;gt; it not in t ie.se meet

ings? Wa-s it not in F.uieuil Hall t at James

Otis electrified the people in the doctrines of pop
ular government ?

Aud what impropriety is there in these frequent

elections, if the people do meet together often

and canvass the merits of the several candidates ?

As to their demoralizing influence, I never heard

of it before. Because a little spirit may be arous

ed, in the discussion of the various principles in

volved in the election, and of the merits of the

various candidates for office, are these meetings

thereby rendered demoralizing in their effect ?

The people go there to learn, and there they have

the right to examine into the fitness or uiifitness

of the candidates for office.

Mr. Chairman, I hope every part and parcel of

the old Constitution may remain, unless it be

in those parts waich have worked evil in the

community, and where the community demand a

change, and properly demand it. For my own

part, I fail to see the requisition or demand for a

change in this ca-.e, so far as respects your execu

tive and legislative branches of the government.
I know of no demand for a change of the princi

ple upon which the courts are established. If

there is anything in the Constitution which re

quires an amendment, while I by no means would

lay violent hands upon the Constitution, yet, I

would not lay a trembling band upon it, but

would take care that it was amended in those

respects. But, Sir, 1 do not deem this a matter

in which the people have required an amend
ment.

Mr. BUTLER, of Lowell. I move that the

Committee rise, report progress, and ask leave to

sit again. At t ;is late hour, (six o clock and

fifteen minute ~, P. M.,) it is evident that there is

not time to take t c question, even if the Com
mittee were so disposed.

l\^e question was then taken, and the motion

was agreed to.

The Committee accordingly rose.

IX CONVENTION.

The Chairman, Mr. SUMMER, reported that

t^e Committee 1 ad had under con idcration the

Report aiid resolution o:a the subject of elections

by plurality, and &amp;gt;&amp;gt;ad directed him to report

progress and ask ler.ve to sit again.
Leave was grafted.

Mr. BUTLER, of Lowell, moved that the

debate in Committee of the Whole, u-xrn the

re-olves 031 t .e subject of elections I y plurality,
cea-e to-morrow at eleven o clock.

Mr. DURGIN moved to amend that motion

by substituting 12 o clock.

Mr. Butler acce; ted the amendment, and the

motion ax amended wa-&amp;lt; adopted.

On motion of Mr. UNDERWOOD, of Mil-

ford, t e Convention, at a quarter past six o clock,

adjourned.
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WEDNESDAY, June 1, 1853.

The Convention assembled at 10 o clock, A. M.,

pursuant to adjournment.

Prayer by the Chaplain.

The Journal of yesterday was read.

Leave of Absence.

Mr. FAY, of Southborough, from the Com
mittee on Leave of Absence, presented a report :

That leave of absence be granted to the follow

ing members, for the term of time speciiied, viz. :

Mr. T. E. Aldrich, of Barre, for two weeks,

commencing May 31.

Mr. Sampson Reed, of Boston, for twenty

days, commencing on Friday next.

Orders of the Dai/.

Mr. WILSON, of Xatick, moved that the

Convention now proceed to the consideration of

the Orders of the Day.
Mr. GRAY, of Boston. I have a question

upon a point of order, which, if the gentleman
will allow me, I will ask of the Chair. It re

lates to the order of business.

Mr. WILSOX withdrew his motion.

Mr. GRAY. My inquiry is, Sir, in regard to

the subject which has been so much debated here

of late, and which is now the subject of consider

ation in Committee of the Whole. I mean the

subject of elections by plurality of votes. An
order was passed yesterday, on the motion of the

gentleman from Lowell, (Mr. Butler,) that all

debate on that question shall cease in Committee

of the Whole at twelve o clock to-day. I beg
leave to say, that so far as I am concerned, I have

no objection that the vote shall be then taken. I

have been indulged in my fair share of debate

certainly. I have no complaint to make on that

score; and while I am always ready to hear

other gentlemen, I have no desire to debate the

question any further myself; but I apprehend,
at least I am not clear, that when we have voted

to stop debate in Committee of the Whole, it will

not also preclude the offering of amendments. I

understand the rule and the practice in congress

to be, to stop dobato in Committee of the Whole

at a given time, but not to prohibit the offering

of further amendments ; and these amendments

are adopted or voted down, as the case may be,

without debate. I will inquire, therefore, wheth

er the Chair gives that construction to the rule,

that is, whether other amendments may be

offered after the debate is terminated, or whether

all further amendments will be precluded.
Tiie PRESIDENT. The Chair understands

that when, the Convention orders debate to cease

in Committee of the Whole, the amendments

pending are to be disposed of, but it must be done

without debate.

Mr. GRAY. May other amendments be

moved.

The PRESIDEXT. The Chair understands

that others may be moved and voted upon without

debate ; the rule of congress gives to the mover

the privilege of speaking for five minutes in sup

port of his amendment, and any gentleman who

gets the floor is allowed five minutes to speak in

opposition to such amendment. The Convention

has adopted no such rule, and, the danger is, that

when amendments are adopted without any
bate at all, they may be adopted without a propel

understanding of them, and the Committee wil.

thus preclude itself from giving the best consid

eration to the subject presented.

Mr. GRAY. I am anxious, Sir, for no other

object than that the Committee may not be pre

cluded from doing that which they intended to

do in substance, by any difficulty which may
arise on points of order. It appears to me, and

the opinion has been confirmed by the suggestion
of the Chair, that it might be well to allow a little

time for gentlemen to offer their amendments,
and I am sure that the Convention would readily

indulge gentlemen in a word or two of explana
tion. I think I am equally warranted in saying
that there is no member of the Convention who
would Avish to trespass upon its indulgence, or

take one moment more of time to consider the

question than is strictly necessary. Xow if it be

in order to offer a resolution which I will read to

the Convention, I will offer it, and I trust it will

be adopted ; but if it be not in order, I hope the

gentleman from Lowell, (Mr. Butler,) will consent

to reconsider the vote fixing the time for taking
the vote upon this question at twelve o clock in

order that my proposition may come within the

rules of order. The proposition which I wish to

offer is, that debate shall cease at half past eleven

o clock, and that amendments may then be pro

posed, which amendments shall be disposed of

without further debate than a short explanation

of such amendments.

The PRESIDENT. Before the question upon
the proposition of the gentleman from Boston can

be taken, it will be necessary that the vote

ordering that debate in the Committee of the

Whole upon the subject cease at twelve o clock,

be first reconsidered.

Mr. GRAY, of Boston. I do not differ with

the Chair upon that point and I am perfectly

willing to substitute the hour of twelve for half

past eleven, or any other hour which the Conven

tion may decide upon. I will move, therefore, a

reconsideration of the vote of yesterday by which
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the Committee fixed the hour of twelve for the

termination of the debate.

Mr. HILLARD, of Boston. It appears to me
that the interval of half an hour is of very little

consequence, and I hope the Convention will not

reconsider its determination because many gentle

men 110 doubt have made arrangements to be here

at twelve o clock for the purpose of voting upon
this question who would be disappointed were

the vote to be taken at half past eleven. Under
these circumstances, I think as half an hour only

intervenes, that we had better adhere to the origi

nal resolution-.

The PRESIDENT. The Chair understands

the effect of the order to be simply this, that at

the hour of twelve the debate must cease, but

that any member of the Committee may have the

privilege of offering amendments at and after that

hour, which amendments, however, must be dis

posed of without debate. The order does not

preclude the offering of amendments, but simply

precludes debate after that hour.

Mr. GRAY. I had no intention to disappoint
those gentlemen who may be in expectation that

the vote will be taken at twelve o clock, and am
perfectly willing to substitute that hour. My de

sire was merely to make the rule conformable to

the rule of congress, as I think it will facilitate

the business of the Convention.

Mr. SARGENT, of Cambridge. I simply
wish to inquire whether, if we adopt the order as

proposed by the gentleman from Boston without

reconsidering the other, it will not close the de

bate upon the present amendment at half-past

eleven, and leave gentlemen half an hour to sub

mit other amendments and debate them up to the

hour of twelve, when the question is finally to be

taken. If this is the case, I think there will be

no conflict between the two orders. The only

question in my mind is whether in case no further

amendment should be offered after half-past eleven

the question would nevertheless be taken at twelve

o clock.

The PRESIDENT. It is not quite within the

province of the Chair to explain the effect of an
order which is to take effect only in Committee of

the Whole, but in the opinion of the Chair the

course of the Committee will be this : At the

hour appointed debate will cease, and if no other

question be presented, the sense of the Committee

will be taken on the main proposition. Amend
ments may be proposed after the hour named, but

must be decided without debate. The Conven
tion cannot stop debate before the hour named
but by a reconsideration of the vote adopting the

order.

Mr. GRAY. I am obliged to the Chair for the

suggestion. Points of order are intricate ques
tions and should be settled for the general con

venience of the Convention. What I meant to

imply by my proposition was that any gentleman

might, after the general debate had ceased, offer

an amendment but not debate it, and that what
remarks were made would be by the indulgence
of the Committee.

Mr. BUTLER, of Lowell. If I understand

the suggestion of the Chair, it is this : that when
the debate shall cease at twelve o clock, it will still

be in order to move amendments without debating
them. That being so, I do not see any occasion

for reconsidering the order on this subject already

adopted. Let the debate stop at twelve o clock

and if any gentleman has an amendment to offer

before that time, let him offer it if he can get the

floor
;

if not he can offer it afterwards without

debate. I am also opposed to a reconsideration

for the reason that the action of the Committee of

the Whole is not final in its character. We after

wards go into Convention when we can reject or

adopt any amendment as wre feel disposed.
Mr. GKAY. As I understand the Chair to de

cide that the order for closing debate as it stands

at present does not preclude the offering of amend

ments, but only precludes debate upon them, I will

withdraw my motion.

The motion was accordingly withdrawn.

The PRESIDENT. The Chair begs permis
sion to make an explanation in reference to this

subject. On a former sitting of the Convention,

upon the motion submitted by the gentleman from

Cambridge and by the general consent of the Con

vention, the Chair admitted a motion for the post

ponement of an order of assignment that a ques
tion might be taken at a particular hour. No ob

jection was taken to this course at the time but

upon reflection and reference to the proceedings
of that body, from which the practice in this re

spect has been taken, the Chair thinks the motion
to postpone the order of assignment is irregular.
A motion to reconsider the vote making an as

signment, in the opinion of the Chair, would be

the proper motion. As the question may arise

hereafter, the Chair wishes that it may be under
stood.

Mr. BUTLER, of Lowell. I now renew the

motion that was made by the gentleman from

Natick, (Mr. Wilson,) that the Convention pro
ceed to the consideration of the Orders of the

Day.
The motion was agreed to.

Oaths and Subscriptions.

The PRESIDENT stated the first subject in

the Orders of the Day to be the resolves on the
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subject of oaths and subscriptions ; the question

being upon the final passage of the resolutions

as amended. The question was taken and the

resolutions were passed.

On motion of Mr. WILSON, of Natick, the

Convention then resolved itself into

COMMITTEE OF THE WHOLE,

Mr. Sumner, for Marshfield, in the Chair, on
the unfinished business, which was the Report
and the resolves on the subject of elections by
plurality, the question being on the adoption of

the amendment offered by Mr. Walker, of North
Brookficld.

Elections by Plurality.

Mr. HUBBARD, of Boston. Some days since,

when the amendment of the gentleman from

Plymouth, (Mr. Bates,) was under considera

tion, I gave notice of my intention to propose an

amendment after that should be disposed of. A
delegate on the left of the Chair proposed an

amendment to the amendment of the delegate
from Plymouth, which the Chair ruled to be out

of order, intimating at the same time that that

amendment would be in order when the one then

under consideration should be disposed of. Sup
posing that that amendment would come up im

mediately when the amendment of the gentleman
from Plymouth should be disposed of, I did not

then seek to obtain the floor. The consequence
was, that the member from North Brookfield,

(Mr. Walker,) obtained precedence of me and
offered his amendment.

Mr. WALKER. I will withdraw the amend
ment which I offered.

It was accordingly withdrawn.

The question then recurred upon the adoption
of the original resolution reported by the Com
mittee.

The resolution was read, as follows :

Resolved, That it is expedient so to revise the
Constitution that in all elections by the people of
officers named in it, the person receiving the

highest number of votes shall be deemed and de
clared to be elected.

A MEMBER. I would inquire whether there

was not another amendment pending, of the gen
tleman from Lawrence, to the amendment of the

gentleman from North Brookfield.

The CHAIR. The amendment of the gentle
man from Lawrence was accepted by the gentle
man from North Brookfield, and consequently
made a part of his amendment.
Mr. HUBBARD, of Boston. I will now read

the resolution which I propose to submit as a

substitute for the resolution reported by the

Committee. Strike out all after &quot;

Rcsolced,&quot; and
insert as follows :

That it is expedient so to amend the Constitu
tion as to provide that the persons respectively
having the highest number of votes for Governor
and Lieutenant- Governor shall be elected

; but in
case two or more shall have an equal and the

highest number of votes for Governor or Lieuten
ant-Governor, the Senate and House of Repre
sentatives shall meet in convention and choose
one of the said persons so having an equal and the

highest number of votes for Governor or Lieuten
ant- Governor, and the person having the highest
number of votes in the convention of the two
Houses shall be elected.

Resolved, That it is expedient so to amend the
Constitution as to provide that in the election of

Senators, the person having the highest number
of votes in each district shall be elected ; but in
case two or more shall have an equal and the

highest number of votes in any district, the Senate
and House of Representatives shall meet in con
vention and choose one of the persons so having
an equal and the highest number of votes for
Senator of said district, and the person having the

highest number of votes in the convention of the
two Houses shall be elected.

Mr. HUBBARD, of Boston. Mr. President,
it will be perceived that the resolution I have pro

posed provides for three distinct officers recog
nized in the Constitution, and for these three offi

cers, in regard to the election of whom so much
difficulty has been experienced during the past
few years, and at frequent former periods in the

history of this Commonwealth.

My objection to the resolution proposed by the

Committee is, that it is so uncertain as to what
will be its practical operation, that I, for one, am
not prepared to vote for it. I wish to adhere to

the majority principle in Massachusetts, as it has

been understood in Massachusetts, and so far as

the operation of that principle is practical and

practicable. But where, by reason of change in

the political condition of the Commonwealth, we
find it impossible to carry out that principle in its

practical and legitimate sense, I wish to get that

system which, in my judgment, is the next best

that is, that the man that has the largest num
ber of votes for any office shall be elected. I

wish, when a substitute must be made for the

majority principle, to take that course which

practically is nearest to that principle.

Now, Sir, the resolution proposed by the Com
mittee speaks of all officers named in the Consti

tution. I have taken the oppportunity of looking
into the Constitution, for the purpose of seeing
what officers are named therein, and I have found

that there are some twenty different officers in all,
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and in regard to whose election, and the manner

in which they shall be elected, the Constitution

contains no provision clerks of courts, sheriffs,

coroners, registers of deeds, register of probate,

selectmen of towns, &c.

Now, what is to be the practical operation of

the principle introduced by the Committee ? Are

all these officers named in the Constitution to be

elected by a plurality. Under the existing Con

stitution, a large number of these officers are ap

pointed by the executive, others by the legisla

ture, and still others by the courts. But, Sir, as

the changes which may hereafter be made in re

gard to some of these officers, are not known,
I prefer to wait until I see which of these

officers are to be elected by the people, before

we decide that a plurality system shall apply to

them.

I suppose that, so far as there is any general

agreement among members, in regard to any

principle proposed by the Committee, they are

probably more extensively agreed as to the three

officers named by my resolution, than in regard

to any other. If the Committee should adopt the

amendment which I have proposed, it will be in

order hereafter, if it is thought proper, to extend

the principle to the House of Representatives,

and to other officers who may be specified in such

proposed amendments, and whom it may be deem

ed expedient to bring within the operation of the

rule. For one, I am not disposed to go further at

the present time, than to apply the plurality prin

ciple in such cases only as the necessities of the

case seem to require. When any other cases shall

appear, in which this same necessity shall be

found to exist, I shall be prepared to extend it to

them also.

I have not arisen, Mr. Chairman, for the pur

pose of discussing the merits of the question, but

for the purpose of explaining the operation of the

resolutions which I have had the honor to sub

mit, in order that gentlemen, seeing the bearing
of the subject, could act according to their own

judgment. My attention has been called this

moment by my colleague, (Mr. Gray,) to the

fact that the resolution I have introduced intro

duces the plurality system. It provides, that from

those who have the highest and an equal num
ber of votes, the convention of House and Sen

ate shall choose the governor, lieutenant-govern

or and senators. Now, Sir, it is not probable

that it will often happen that any two will have

an equal number of votes
;
but if that should

happen, then the one who shall be elected will be

elected by a majority principle. If there should

be three having an equal and the highest number

of votes, which is a remote probability, then

in the election from that three the plurality sys

tem would apply, and in 110 other case.

Mr. GRAY, of Boston. As my colleague has

referred to something which I said to him, I

desire to understand the exact meaning of his

amendment. I understand it to be, that if there

are two candidates before the legislature, be

cause there is a tie in the popular vote, then, in the

election by the legislature he requires a plurality

of the votes cast, and not a plurality of the con

vention composed of the two Houses.

Mr. HUBBARD. A plurality of the votes

cast, where there are only two candidates to be

elected from, must be a majority of the whole.

My colleague will admit that.

Mr. GRAY. Certainly.

Mr. HUBBARD. I do not go so far as to re

quire a major part of the convention, but only

that a plurality of the votes cast shall elect a can

didate ; and if there are two, and only two, for

whom the convention can vote, a plurality evi

dently must be a majority. But the plurality

system, so termed, as distinguished from the ma

jority, would apply only where there are three can

didates having an equal and the highest number

of votes ;
and if any of us expect that we, or our

children s children for the next generation, will

see such a contingency happen, it is necessary to

make some provision to obviate that difficulty.

But it is hardly within the range of probabilities,

that such a state of things will ever happen ;
there

fore, when the matter of election comes into the

Convention of the two Houses, for all practical

purposes, the majority rule operates.

Mr. CHURCHILL, of Milton. I do not pro

pose to occupy more than five minutes of the

time of the Convention at this late stage of the

debate. I have listened attentively during the

whole debate, and I do not find, in the first place,

that it is contended by any body here on behalf of

any system, that the majority rule is not a sound

and correct one.

If the plurality system is adopted, I do not see,

from any arguments I have heard, howr third or

minority parties are to retain the rights and privi

leges which they have heretofore enjoyed in the

Commonwealth.
As far as third and minority parties are concern

ed I do not speak of those which exist at the

present time only, but of such as may have an

existence hereafter the privileges, rights and lib

erties thus far enjoyed in this Commonwealth,
will be abridged. Thus far we have had the

right of voting for whom we pleased, and our

votes have counted, whether we belonged to the

dominant party or to the weakest party.

But adopt this principle and you virtually dis-
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hand and pleading not guilty to the indictment,

and of saying a word or two in defence to the

charge.

It is most true that I did speak against the ap

plication of the plurality rule to the election of

members of congress. My offence hath this ex

tent, no more. All that I said was directed,

directly or indirectly, to this one issue of congres
sional elections. Sir, I then resided and still

reside in a constituency which has felt as yet no

inconvenience from the working of the majority
rule in the election of members of congress, and

therefore I could not give my personal testimony
in favor of the change, founded upon the ground
of inconvenience.

In the course of that argument I contended

that it was a matter mainly within the prov
ince of the United States themselves to decide.

The Constitution of the United States had not

made it imperative that there should be a full

representation in the lower house of congress ;

that whenever there was a triangular contest in a

congressional district, and the members of the

third party and by that, I mean the party which
is numerically the smallest chose to go the polls

and vote for an impossible candidate, they, in

point of fact, voted that they would not be

represented at all, and that that was a right which

the Constitution of the United States and our

Constitution secured to them, and that the adop
tion of the plurality rule would in point of fact

disfranchise the majority. For I then contended,

and I now contend, that absolute iioii-repre-

sentatioii is a right as sacred to the majority as

that of representation. But if the Constitution

of the United States had said, that in default of

an election by the people, of a member of con

gress, the vacancy should be filled by appoint
ment by the governor, or by a man chosen by
the legislature, I should have felt that an entire

new aspect of the case was presented ; that the

Constitution, in default of one rule, had pre
scribed another ; that there was then an alterna

tive presented, either for the people to choose a

representative for themselves, or for another

power to appoint one to represent them
; that as

the right of the majority, to be non-represented,
had been taken away from them, it became the

duty of the people, in default of an election by a

majority, to have established a rule by which still

a representative should be chosen by the people.

But through a plurality, the rule for the election

of members of congress has been changed. AVe

have applied the plurality rule to their election,

and I submit to that law, for it is my temper of

mind to submit to laws, whether passed in Bos

ton or in Washington. I have no doubt that

the people of the Commonwealth, are well satisfied

with the result. Certainly every one must be

satisfied that it has operated in some districts to a

very great saving of time and of money ; but
what is to be the practical working of the rule in

future, whether we are to send men of the same

ability, men of the same high character, as the

men who have done us so much honor heretofore

in the council of the nation, is a matter of doubt

upon which I am by no means satisfied. So
much for personal explanation.

Sir, I was then, as I am now, attached to the

majority rule. I cling to it with tenacity, be

cause, among other reasons, it is a rule which
comes down to us, sanctioned by the traditions

and hallowed by the associations of more than

two hundred years. I am, by my mind, and
still more by my temperament, a conservative. I

am not of that sanguine mould which belongs to

more vigorous health and higher animal spirits.

I am sometimes compelled to see shades where
other men see sunshine. The ways in which oiir

fathers walked
; the rules which guided them in

all their course ; the laws which they passed ;

the institutions which their pure hands reared ;

all these things are to me as sacred as a mother s

grave. I listened with peculiar pleasure to the

remarks which fell from the gentleman from

Natick, (Mr. Wilson,) the gentleman for Wil-

braham, (Mr. Ilallett,) and the gentleman from

Worcester, (Mr. Allen,) upon this subject, when

they said we should approach with reverent

hands the institutions of our fathers, and not

lightly change the inheritance they have trans

mitted to us. Sir, I responded from my heart of

hearts, as they, like so many well-tuned instru

ments, swelled the general chorus of conserva

tism. And I said to myself, may the same spirit

which now prompts their thoughts and hangs

upon their lips, go with them to the end, and

may they approach every part of the Constitu

tion with the same reverent steps, and lay upon
it the same gentle hand.

Sir, if it had been my task to mould this or

ganic law, under which we and our fathers have

lived so long and so happily, I would not apply
the rule of the plurality with iron, unbending,

unyielding rigor, to all elections whatever. By
no means. I would discriminate, I would select,

I would modify. I favor the amendment which has

jxist been offered by my colleague, (Mr. Hubbard.)
It is a very easy matter, by a single stroke of the

pen, to say that in all elections a plurality vote

shall decide. But, Sir, these simple rules which

are so fascinating to speculating minds, often

prove, when you apply them to the business and

the bosoms of men, a source of much inconven-
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ience and discomfort. As a general rule, the

more complex, the more artificial and difficult the

mode of administration, the more beneficent are

its results. You must have a rule which is

flexible when you are going to apply it to the

interests, the passions and the sympathies, nay,
the prejudices of men. Take a French com

mune, for instance. There is but one official

there, the Mairc, and how much more simple
does this form appear than the complicated ma

chinery of a New England town, in which you
mu?t have not less (I believe) than nineteen

magistrates and officers, and yet who does not

feel that for all the practical purposes of life
;

that for all the objects for which men form them
selves into a state of civil society, the machinery
of a Xew England town is an incomparably bet

ter instrument than, that of a French commune ?

But, Sir, I would not now apply the majority
rule to the election of governor, lieutenant-

governor, nor of members of the Senate, and for

this reason : In its application I would discrimi

nate between those parts of the Constitution

which are governed by the rule of must have, and

those which are governed by the rule of may
have. We rmist have a government for the pro
tection of the rights of persons and property. By
our organic law, we must make that government

every year. By that same organic law, the ma
terials or parts of that government, are made up
of the executive and legislative departments. And
unless you have a governor, lieutenant-governor,
and a quorum of the Senate the whole State is like

a stranded ship, entirely useless for all the pur

poses of a State. The Constitution has provided
for that difficulty. If you fail to bring about this

result which is necessary, of organizing the gov
ernment by one rule, it prescribes to you another.

And the issue that is before us is not, as has been

stated again and again here in debate, whether

we shall give up the majority rule, but it is,

whether in case the majority rule has entirely
failed to accomplish its purpose, you will resort

to one substitute or another ; whether you will

have recourse to the purely artificial mode which
now prevails, or whether you will have recourse

to the plurality system. For the matter of hav

ing recourse to some expedient or substitute, is a

matter of indispensable necessity. Mr. Chairman,
the profession to which you and I belong are fa

miliar with a rule which is designated as cy pres
and from the number of lawyers in this Con

vention I shall not be deemed guilty of pedantry
in using it as an illustration. It is a rule by
which the direction given by a testator to a par
ticular fund has become impossible, and the court

having it in charge gives it the direction which

shall as nearly as possible carry into effect the

original intent of the testator. For instance, sup

pose a man, many years ago, left by will a certain

sum of money for the redemption of Englishmen,
from slavery in Turkey. In course of time, there

cease to be any English slaves in Turkey. The
court of chancery then, inasmuch as it cannot

carry out the will of the testator, applies the

money to such other charitable purpose as shall

carry out the will as nearly as possible. That is

precisely the rule I desire to apply in our elec

tions of these officers. If you cannot elect them

by a majority principle which is the true princi

ple I would much rather apply the plurality

principle. I certainly would not obtrxide this

rule upon the election of town officers or the de

liberations of town meetings. There is much
force in the suggestion which fell from the gentle
man from Bedford, (Mr. Simonds,) that in

all of these bodies a majority must rule, from their

unlimited power to adjourn, and from the fact,

that in the election of representatives the majority
has at any rate the power of voting. But apart
from that, I would guard with jealous care the

independence of these local assemblies, the town

meetings, which are the fairest growth of liberty

and in which the best security for its protection is

to be found. Our greatest blessings lie at our

feet and no higher political boon was ever be

stowed upon a people, than that which we enjoy
in the town organizations of New England.
Without municipal institutions, there is no con

stitutional liberty. These local, separate and in

dependent assemblies through which the life

blood of the national heart flows and circulates

in which matters are discussed important enough
to awaken interest but not important enough to

arouse ambition, are the fountains from which

our political prosperity has flowed. May they
ever remain as pure as they have hitherto been.

What is the primal excellence of this Common
wealth, that we all so honor and love r It is that

it is an aggregation, and not an interfusion of

these local communities ? The several towns that

make up this Commonwealth which do not, like

drops of water, part with their own identity to

swell the general stream, but they rather blend

like flowers in a garland, or stars in a constella

tion, each retaining its own light and its own

beauty, but each contributing to the light and beauty
of the whole. There is 110 term used among men
for the designation of political assemblies, no Par

liament, Congress, States General, Amphictyonic

Council, or Wittenagemote, which to me comes

invested with more venerable, more sacred asso

ciations, than the homely word, Town Meeting.

Whatever may be done here, whatever measures
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may be here adopted by powerful pressure brought
to bear upon a small body, so long as those little

independent legislatures all over the land are

guided by the same spirit of honor, the same

spirit of integrity, the same spirit of patriotism,

the same fear of God, which have hitherto guided
their deliberations, all that we value is safe. I

would not, for these reasons, apply the plurality

rule to elections of representatives, if we shall

adopt the principle of town representation. If

we should adopt the district system I would also

not apply it. The line of argument which I had

the honor of . explaining to the Committee, and

which I employed about three years ago in refer

ence to congressional constituencies, applies equally
well to a district representative constituency, and
I contend that the majority there have the right

to say that they will not be represented upon this

floor. I do not believe that party zeal or party
tactics can ever go so far as to render it impossible
in the popular elections of this State that we
should not have a quorum here to do business,

and all that the Constitution requires at our hands,

is, that we shall send a quorum here, not that we
shall send any certain number.

Mr. HALE, of Bridgewater. I wish to offer

an amendment to the proposition now pending,
in relation to the election of representatives.

&quot;

Also, that in all elections of representatives to

the general court, where there shall be a failure

to elect by a majority of all the votes given in on
the first meeting for that purpose, the person or

persons where more than one is to be chosen,

having the highest number of votes at a meeting
for that purpose, on any subsequent day, when
such meeting may be constitutionally liolden,
shall be elected.&quot;

Mr. WILSON, of Natick. I propose to detain

the Committee but a few minutes. I am very

thankful, at least my friend for Erving, (Mr.

Griswold,) ought to be thankful to the gentleman
from Boston, (Mr. Hillard,) who has just ad

dressed the Committee. That gentleman has made
a splendid and brilliant argument in favor of the

majority Report of my friend for Erving upon the

House of Representatives, and I hope it will have

decided weight upon this Committee. He has

spoken of the importance of these town organiza-
tions of Massachusetts, and of preserving their

rights and powers, and in that view of the subject I

entirely agree with the gentleman. I am not in fa

vor of the amendments which have been proposed.
It is evident that a portion of the Committee are

opposed to the original proposition for adopting
the plurality rule, and that another portion of the

Committee are strongly in favor of that rule. Now
as an opponent of the plurality rule, and as a

friend of the majority system which has existed

in Massachusetts for more than two hundred

years, I am ready and willing to adopt a compro
mise in this matter, which I think will correct all

the evils of which gentlemen have complained.
If the friends of the plurality and the friends

of the majority systems will accept a mixed sys
tem which will do away the evils complained of

in the majority system, and at the same time pre
serve most or what, we who contend for the ma
jority system wish to preserve, perhaps we can

all of us obtain something which we should pre
fer. I will read the resolutions to which I would
be willing to assent. It is not in order now, and

I do not intend to offer them now, but I will

read them for the information of the Committee.

&quot;

Resolved, That it is expedient so to amend the

Constitution that all vacancies occasioned by fail

ures to elect senators and representatives by
a majority on the day of the annual election,
shall be filled by elections to be held on the 2d

Tuesday of December by a plurality of votes.

Resolved, That it is expedient so to amend the

Constitution as to give tlie legislature authority to

provide by law that county and municipal officers

may be chosen by a plurality of votes, such law
not to take effect until two years after its pas
sage.&quot;

Now, Sir, I am willing to agree to something
of that character. We preserve the majority sys

tem in regard to our State affairs. If there are

vacancies occasioned by a division of sentiments

in the senatorial districts at the annual election,

such vacancies may be filled up live weeks after

wards by a plurality vote. That will give the

people of these districts an opportunity to review

their action to come together and elect a senator

that will express the sentiments, probably, of a

large portion of the voters of the district. It will

also give to the towns that have failed on the

first day to elect their candidates, an opportunity
to come together and elect by a plurality, and it

will give an opportunity to all, on the first day of

that election to vote for their own principles,

their own men, and then after having expressed
their sentiments, to vote for their own first

choice.

They will have then an opportunity to review

their decision and obtain the most they can,

with deference to the wishes of others. I do

hope that we shall not introduce the sweeping

proposition here to elect all our officers bv a plu

rality. I believe the whole tendency of that sys
tem would be to introduce a choice of evils at all

times and on all occasions into political affairs,

and to enthrone and make powerful the caucus

and the convention, which have already stepped

in between the people and their government, and
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now dictates and controls the policy of the coun

try. Many of the great statesmen of the country
have denounced the caucus and convention sys

tem. Mr. Beaton, in a speech recently delivered

upon this suhject, took strong ground against the

system of caucuses and conventions, which, have

been introduced in recent times ; and every man

acquainted at all with the political affairs of Massa

chusetts, or the country, knows that they are

already too powerful. I believe that in those

States where the majority system prevails, that

such influences are the least powerful, hut in

those States where the plurality system is adopted,

their influence is more powerful and omnipotent.

I was rather surprised at the course of the re

marks made yesterday, by the gentleman for

Manchester, (Mr. Dana,) upon this suhject. That

gentleman, I think, assumed upon this matter an

entirely erroneous position, which is not sustained

by the practical operations of these two systems
in the country. The gentleman complained of

our repeated elections here. Why, the men who
framed the Constitution, incorporated the idea

into the Constitution, that frequent elections were

necessary in order to preserve liberty. We have

a system of annual elections in this State, but in

some of tiie States where they have adopted the

plurality system, they have gone so far as to have

their governors elected for the term of two, three

and four years. Thev do not vote at annual

elections, and they do not desire an expression of

the popular will. I believe long terms of oflice

and the plurality system are just what the politi

cians of this country wish to see established, and

not a system wiiicn brings out and develops the

purer, nobler and better sentiments of the people
themselves. I am willing, as I said before, to

make a compromise between the two systems. I

am willing to say, if we do not elect these officers

at the annual elections, that the vacancies may be

filled by the people themselves at some subse

quent day. A;-; to the question of elections by
the legislature, 1 know of no very great evils

which have arisen from this system. I venture

to say, that no man has een elected governor of

this State up to this year, by the legislature, un

less he represented the wishes of a large majority

of the people oF the State. I would ask those

gentlemen who are complaining of this system,
who have suffered by it, if they know of any such

case ? I hope gentlemen will be inclined to vote

down the proposition introduced by the Com
mittee, and adopt something like what I have

proposed in the resolutions which I have read,

and which I am willing to offer as a compromise
between the two systems.

Mr. BLTLEii, of Lowell. Having occupied

but some five or eight minutes of this Convention

upon this question, I trust that a few words of

explanation of the vote I shall give, after having
heard the full discussion, may not be out of place.

I have listened, Sir, with all the attention I am able

to give, to the various propositions ;
I have listened

to the various arguments, and I would beg leave

to examine for a moment the proposition of the

gentleman from Boston, (Mr. Hubbard). His

proposition is, that we elect the governor, lieuten

ant-governor, and senators by a plurality, and

t at is all the amendment he proposes to the Con

stitution in this behalf. He then, leaves the elec

tion of representatives wholly unprovided for by
the Constitution ;

and if that election follow, in

the same way that it has followed the majority

system, that leaves the election to a plurality ; and

therefore, while I might agree with him in part, I

must vote against t-ie amendment, for I have

found nothing yet to shake the view which I

presented to t ic Committee, that we should vote

down this resolution, which ties up our hands to

a plurality, and t.^en elect the given oflieer by a

plurality, or by a majority, as the Convention

shall deem fit.

Now I have a word to say in this debate upon
the course which it has taken. I grant there is a

great division among parties. No, Sir, I take

that back; I am not quite correct. In the

reform party, that had the honor to originate and

carry through this Convention, I find there is a

great division ; but among the opponents of the

Convention I find they are a phalanx of iron

men in behalf of the plurality system. Why, on

my right sits the eloquent gentleman from Bos

ton, (Mr. Ilillard,) with a beautiful conservatism,

whose extent he is fain to excuse with ill health ;

and on my left is the gallant gentleman, my
friend from Boston, (Mr. Schoulcr,) who wished

to rub off all the rust and have no conservatism

at all. I find that upon this question both of

them agree. Why is it? What is the meaning
of this agreement between young America, Sir,

on the one side, and the very phantom of a sick

ened fancy of conservatism on the other. [Laugh

ter.] Perhaps my friend will excuse me when I

say that, perhaps, after all, the effect of the doc

trine which he explained to us as being known to

our profession as &quot;

cy pres,&quot;
is only this, to wit:

in common language, vvheii a man cannot do as

he would, he will do as near it as he can. Per

haps, when the feeling of conviction comes that

they can no longer govern Massachusetts by a

majority rule, tney will do it as near as they can

by a plurality. Is not that the application of the

doctrine of
&quot;cy pres ;&quot;

is no* that about what the

gentleman from Boston means, when the doctrine
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is expressed in good, common, plain, old Anglo-
Saxon language like that of the town meeting ?

The argument of the gentleman on my right,

(Mr. Ilillard,) as I understand, is that we must

have a government. I do not understand it so
;

we want to be let alone. We do not want a gov
ernment much while we behave well

;
if the old

government had held over for one year I should

have shed no tears. Therefore, I doubt very
much the necessity of having a governor or a

lieutenant-governor.
I agree with much wluch was said by my

friend for Erving, (Mr. Griswold,) and I ap

preciate the difficulty of his position. I under

stand well that, having put his name to that

Report he must defend it. I like consistency, it

is a jewel ;
and therefore I can excuse him for

differing from me, although we go together gen

erally. I suppose that if my name was there, I

should either keep silence, or make pretty much
such a speech barring the ability as the gentle

man for Erving did. But at the same time I

admire the manly independence of the gentleman
from Worcester, (Mr. Davis,) who, when he saw

that a change of sentiment was right, changed ;

when he found that those who had opposed the

Constitutional Convention and the Constitution

were ranking themselves contrary to their own

preconceived conservative opinions ;
when he and

others found that the sickened fancy of my friend

from Boston, (Mr. Ilillard,) had changed, I do

not wonder that they changed, and that the gen
tleman for Abington, (Mr. Keyes,) changed, in

order to be opposed to them still.

I think our friends who signed that report have

taken altogether too tamely this charge of incon

sistency. There was a minority report, which I

will commend to the remembrance of the gentle
man from Boston, (Mr. Schouler,) signed by a

gentleman who writes himself in full length,
William Schouler, agreed to by my friend from

Brookline, (Mr. Aspinwall).
Mr. ASPINWALL, of Brookline. No, Sir.

Mr. BUTLER. Not dissented from.

Mr. ASPINWALL. Yes, Sir.

Mr. BUTLER. Not by anything I can find

here, Sir.

Mr. ASPINWALL. I desire to say, that

when a majority of a committee make a report,

and sign their names to it, and certain gentlemen
make a minority report, and sign their names to

it, I suppose the gentlemen who sign no report

are supposed to dissent from both, which was the

fact in my case. I refused absolutely to sign

either.

Mr. HOPKINSON, of Boston. I desire to ask

the gentleman from Lowell upon what evidence

the i conservative party by which I suppose he

means the whig party are supposed to have been

against the plurality rule. In 1845, they had a

large majority in the House of Representatives,
and that body voted in favor of the plurality rule

in the election of members of Congress. Every
member from Lowell, I believe, and almost every
member from Boston also, voted in favor of the

plurality rule.

Mr. BUTLER. Will any more gentleman
make inquires ? [Laughter.] If no other gentle

man wishes to put a question, I will proceed.
To the gentleman from Brookline I will say, that

I supposed he might have been absent or sick

rather than that he actually dissented from both

reports, because I supposed that if the gentleman
did not agree with either one or the other, he

would have brought forward some proposition

that he did agree to. I am glad that he did

not agree to either. He did not agree to a plu

rality rule. Now he has come round ami agrees

to that. He did not agree to the unconstitutional

part of the report, and I am happy to see that he

does not now.

But I will give you what was said by the gen
tleman, from Boston, (Mr. Schouler) :

&quot; It
is,&quot;

said he,
&quot; a plain inference, also, from

the first paragraph of said opinion, that a Conven
tion would not be a constitutional measure, but a

measure beyond the Constitution, in other words,
in violation of it, and to be justified only by that

imperious necessity which would involve the

general question of natural rights, and the in

herent and fundamental principles upon which
civil society is founded.
The whole matter then, resolves itself into the

following inquiry, viz. : is the Commonwealth
in a case of so great emergency, or has the exist

ing Constitution so obviously tailed to accomplish
the objects for which it was designed, a-- to justify
a disregard of it, notwithstanding our oaths to

support it, and authorize a resort to revolution

ary violence ?

How can any man, who has witnessed the un

paralleled prosperity of Massachusetts for toe

last fifteen years, in all its interests, social, indus

trial, and political, give an affirmative answer to

this question r&quot;

This, Sir, is the sentiment of the gentleman
from Boston.

Mr. SCHOULER. I would ask the gentleman
if he finds anything against plurality there ?

Mr. BUTLER. That is not what I propose to

find. The question is one of inconsistency. The

gentleman may have been a very consistent plu

rality man, but very inconsistent convention man.
He thought it was unconstitutional, that the Con
stitution would not allow it at all. Now he
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thinks it is constitutional and &quot;wishes to rub off

the rust.

Mr. SCIIOULER. If the gentleman from

Lowell will examine the records lie will find that,

on the first day, I introduced into the legislature

a series of resolutions to make important amend
ments to the Constitution.

Mr. BUTLER. I remember it, and I do not

forget that the idea I had of the matter, was that

it was a side thrust to kill the Convention, which

the gentleman saw in prospect. I never hud any
doubt where those resolves came from.

Mr. SCIIOULER. The gentleman should re

collect that the people killed the Convention the

fall before.

Mr. BUTLER. Yes, Sir, I recollect that ;
but

I cannot stop to comment upon it now ;
but I

will not forget it in the course of time.

The gentleman from Boston, (Mr. Hopkhison,)
wants to know the evidence that the Whigs were

opposed to the Convention. What did they do

in favor of it ? And did we hear anything said

by them about it except that the Constitution did

not need touching. True, they went in favor of

the plurality rule in the election of members of

congress, as I understand
;
and if it would not be

considered as trespassing too much upon the time

of the Committee, I would tell why they did so.

There was a reason for it. But that very case,

the gentleman from Boston has told us this morn

ing, was an exception to the general rule, and he

has excused himself this morning for his course,

on the ground that it was simply an exceptional
matter.

I have now a word or two to say, with the

leave of the Committee, going on from the point
where I was first interrupted. I was very sorry
to differ from the learned member for Manches

ter, (Mr. Dana,) in his view of this matter. I

thought, Sir, he chose to be called a plain citizen

for Manchester, and he seemed to know very little

of political action and conventions, and seemed

to care little about them. I agree with him. I

think the profession to which he belongs is much
the most profitable, to say the least of it, and a

much more pleasant occupation. I agree with him,

Sir, but when he told us that twenty- five States

had adopted the plurality rule fully, and then

that the government, the whole government of

the country, in making a president, had passed
into conventions, did it occur to him that the

plurality rule was the cause ? Did it occur to him
that the great majority who have gone for the plu

rality rule are those that make the presidents, and

that tills caucus system had grown up where,
Sir ? Where did it orginate, where is the hot-bed

of it ? Where is the beginning of national con

ventions, if you please r Did they originate in

Maine, or New Hampshire, or Rhode Island, or

Connecticut ? Did they originate where the ma

jority principle prevails ? No, Sir, but they origi

nated in New York, where the plurality rule

prevails. The old sticklers for plurality are there,

from beginning to end. Is it not a matter of history
that national conventions commenced from New
York caucuses, from the men who have always
lived under a plurality system ?

I thought there was another fallacy in the gen
tleman s argument, which was this : He says,

point me to any State that has gone back from the

plurality system. I would like to state the case

the other way : I would say, point me to a State

j

that has gone back from a majority system to a

i plurality system. Look at the people in the

southern and south-Western States, which are

mostly off-shoots from Virginia. Where did they
i take their institutions from ? The people of Vir

ginia took theirs from England, and they now

vote, r,ica rove ; every body docs that except the

deaf and dumb ; and they have made a provision
that they may vote by ballot. Plurality and viva

vocc voting went hand in hand in those States.

The settlement in Virginia was by the Cavaliers,

and this in Massachusetts by the Roundheads.

There is the difference. In the first place, we
voted with the v% hite and black bean

; they voted

viva rocc, taking their pattern from England. All

the southern and western settlements took their

bias from Virginia. The Dutch who settled New
York, took the same. Will the gentleman tell

me of a State, then, that has altered its Constitu

tion from a majority to a plurality system ? Not
New York, not Virginia, none of all these. They
have retained the old system. What is the rea

son r Why, the gentleman told us in one word.

He said they did not know the meaning of the

word majority. Ay, Sir, but we do
;
we arc not

ignorant of it. They do not know the meaning
, of the word majority, and do not know the result

I of the action of the majority principle. But we

do, and therefore we have no excuse for abandon

ing it. They did not know it, and therefore they
have stood by the Constitution of their fathers, as

we ought to stand by the Constitution of ours.

And I am sorry that it has devolved on me, who
am as radical as my friend on my right is conserv

ative, to defend this time-honored institution. It

would come more properly, much more so, from

him.

Then let us pass 011 and notice another very
remarkable feature of this debate. The great

argument which has been put forth has been as

to the expense in small towns. Frequent elec

tions, the expense in congressional districts from
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frequent elections, has been represented as the

great difficulty. &quot;Where has that loud cry come

from, in the main ? Why, Sir, it has come from

the philanthropic gentlemen in Boston, where

there never was a second election, hardly ;
or

from those who live in Ncwburyport, where

everytiling has gone one way pretty much, up to

about this time ;
from those who live around in

the large towns. My respect, Sir, will not even

allow me to mention the gentleman from Taun-

toii, (Mr. Morton,) in this connection. But

from the small towns, those towns Avhieh are all

to be taken care of by these very philanthropic

gentlemen, we do not hear of any diiliculty ;
and

we find the members from them actually from
them, not for them do not make this complaint.

Now here is my friend on my left, (Mr. Dana,)
while he ably represents the town in every re

spect, yet he has lived too long under the sound

of the Old South clock almost, as it echoes across

Charles River, not to partake of the sentiment

which comes from under that sound. Then, I

ask, where are the gentlemen from small towns,

from the rural districts, with the single exception

of my friend for Erving, who represents a town

small enough but then he has his character for

consistency to maintain where are the gentle

men from small towns who speak so strongly

against the evil of the expense which is conse

quent upon frequent elections ? I have not seen

them ;
I have not heard of them ; they yet re

main to show themselves by their votes. Of
course it is not for me to bring in party politics

here. They came in here, however, before I

spoke upon this question, and they have been

here side wise. Gentlemen will not talk about

any third party, existing at present, but a third

party to exist sometime hereafter. We are deal

ing with things now ;
and honesty and frankness

teaches us to speak right out.

Now, Sir, if I thought the plurality rule would

kill a third party, as a politician and I am not

speaking in any other sense I would vote for it

with both hands up.

But I consider t .iat in voting to make a Consti

tution, we do s,o without any view to parties now
or parties hereafter, for things change so much
that I do not know where I shall be found fight

ing directly not that I mean to charge the Con

vention with so many changes, but 1 do not know
who will be upon my side. 1 trust I shall not

hurt any body s feelings in the city of Boston,

which voted for a democratic President, by these

remarks
; but I will merely say that I do not

know where I shall be. I cannot tell under

what flag I shall sail, except that I shall always
be found under the flag of progress and reform,

and against the flag of conservatism. With one

further observation I will relieve the patience of

the Committee, for I see that the time fixed for

the taking of the question has nearly arrived. I

had hoped something from some quarter of the

old conservatism. I had great hopes from the

western part of the State, but they were blasted

early in the debate. I had still more hopes from

old Essex, but they were blasted. I had hopes
from my very conservative friend upon my right,

(Mr. Ilillard,) but they were blasted. I had

hoped to have heard the eloquent gentleman upon

my left, (Mr. Choate,) raise his voice upon the

question of the majority principle ; but, &quot;like

lambs dumb before their shearers, so opened they

not their mouths.&quot; Not a word, not a syllable

have I heard from the conservative side here upon
this question ; and, while the gentleman for

Erving and myself differ ; -while the gentleman
from Natick and the gentleman for Manchester

differ ; while the reform party have differed upon
all sides, with the single exception of my young
and ardent friend from Lawrence, (Mr. Parsons,)

I have heard no man upon the conservative side

utter one word in favor of the majority principle,

so far as I recollect. What is the explanation

of all this ? Is the gentleman from Boston now

answered, when he asks me how I know that the

conservative side, who were originally for the

majority principle, are all going one way? He
shakes his head. Ifhe is not answered now, then I

cannot answer him
;
but here is the fact. And I

would like to ask my other friend from Lawrence,

(Mr. Oliver,) who instructed me about military

science and I am afraid I have not pro iited much

by his instructions, but if so, that is my own
fault I would like to have him tell me, when he

presses his amendment here, minute after minute,

and hour after hour, why he is not willing to in

clude military officers as well as civil. If it is a

good thing that civil officers should be elected by
the plurality system, why should not t:iC same

rule apply to military officers likewise ? I know
what his answer will be. I know him to be a

good military officer. He will say that it is best

that the commander of a company, or the com
mander of a battalion or a brigade snould have the

confidence of a majority of those whom he is to

command, at least. I agree with him, Sir. So

he should
;
and then, why not the commander-iii-

chief of all the military and naval forces of this

Commonwealth ? wny snould not he have the

confidence of a majority of tiio.se whom he is to

command ? But, Sir, as the gentleman upon my
left, (Mr. French, of Berkley,) wishes to make
a proposition before the expiration of the hour, I

will not pursue this strain of remark further
;
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but I really hope my friend from Lawrence, if he

gets an opportunity, will tell us why this princi

ple should not be applied to military as well as to

civil officers. I agree with him that it should

not be applied to military officers, and I think

that it should neither be applied to the civil or

executive officers of this government.
Mr. FRENCH, of Berkley. As the hour has

yery nearly arrived for taking the question, I

shall only make a few remarks. I have paid

particular attention to the debate on this ques

tion, and I have heard a good deal of oratory

an attempt at imitations of Demosthenes and

Cicero ;
but I have sometimes thought that I

heard more oratory than reason ng. It is said,

Sir, that the people want the plurality system ;
it

may be so in some places, but I believe there are

more disappointed aspirants who want this plu

rality system, than the people themselves. I am

opposed to all the amendments that have been

proposed to tac Report of the Committee, and 1

am opposed to the Report itself; for I hope we

shall continue to follow the old standing rule of

majorities, and I do not want to see inserted into

our Constitution a hermaphrodite principle.

Mr. HOOPER. I wish, Sir, to have an op

portunity of stating, as briefly as possible, the

reasons for the vote which I shall give upon this

question. I shall be under the necessity of

voting against the gentleman s amendment, with

a view, if that amendment is rejected, of oifering

an amendment for the purpose of enabling gen
tlemen to discriminate, as that seems to be the

wisri that has often been expressed here. I shall

propose an amendment in such a form that the

question can be taken separately on the several

classes of officers, and thus gentlemen can have

an opportunity of discriminating between them.

In order tliat the proposition may be understood,

I will read it, and in case the amendment under

consideration shall be voted down, I shall then

submit it. It is to strike out of the second line

of the resolution, the words &quot; officers named in

it,&quot;
and to insert in lieu thereof,

&quot;

governor and

lieutenant-governor, senators in the state senate,

representatives in the general court, all county

officers, and all municipal officers,&quot; so as to take

the question upon each separately. I desire to

give gentlemen an opportunity to gratify their

own wishes in relation to the matter ; and if we
cannot carry the whole, I hope we shall at least

carry a large portion of them. There are reasons

which will apply to the election of some cf these

officers by the plurality system, which will not

apply to others
;
for instance, your governor and

lieutenant-governor may fail of an election by
the people, and they may be elected by the

27

representatives of the whole people, assembled in.

the legislature. Your senators cannot be so

elected ;
under the existing provision in relation,

to the election of senators, if the people fail to

make a choice, the election is taken away from.

that constituency, and transferred to another

constituency entirely foreign to them. This is a

thing which should be obviated. Besides, Sir, if

we arc to have forty separate and distinct sena

torial districts, there will have to be as many
elections by the legislature as there may be va

cancies to fill, and the expense will be thereby
increased in proportion

The sound of the Chairman s hammer an

nounced that the hour of twelve o clock had

arrived, when debate on the subject of elections

by plurality of votes must cease, agreeably to the

order of yesterday.

The question being on the amendment offered

by the gentleman from Bridgewater, to the

amendment of the gentleman from Boston.

The question was taken on the amendment to the

amendment, and it was decided in the negative.

The question then recurred on the amendment
of f:ic gentleman from Boston, being the resolu

tions offered by him as a substitute for the Report
of the Committee.

The question was taken on that proposition^

and it was decided in the negative.

The question recurred on the original resolve

reported by the Committee.

Mr. HOOPER moved to amend the resolve by
striking out the following words, &quot; officers named
in

it,&quot;
and inserting the following, &quot;governor

and lieutenant-governor, senators in the state

senate, representatives of the general court, all

county officers, and all municipal officers.&quot;

Mr. HOOPER. I should like to state to the

Committee

The CHAIRMAN, (Mr. Sumner, for Marsh-

field). No debate is in order.

Mr. SCHOULER, of Boston. I rise to a ques
tion of order. My question is, whether it is in

order to offer amendments after the debate has

closed r

The CHAIRMAN. The Chair considers that

question to have been settled in Convention this

morning, by the President, and now rules in ac

cordance with that decision, that amendments

may be offered, but 110 debate is in order.

The question being on the amendment proposed

by the gentleman from Fall River.

Mr. ALLEN, of Worcester. I would like to

have a division of this proposition, if it is capable

of division, so as to have a vote taken upon each

of the officers named in it.

Mr. HUNTINGTON, of Northampton. Is it
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not the proper mode to take the sense of the Com
mittee first, upon incorporating this amendment,

and afterwards to take the vote upon each class of

officers named?

Mr. HOOPER. It appears to me that that

would be the proper mode.

Mr. ALLEN&quot;. I am. perfectly willing to assent

to that course.

The CHAIRMAN. The Chair in this matter

will follow the direction of the Committee ;
but

the Chair does not think that the amendment of

the gentleman from Fall River, is in its nature

divisible. It may, however, by general consent

be so treated ; and if it be the desire of the Com

mittee, the Chair will proceed to put the question

in that way.
Mr. SARGENT, of Cambridge. It seems to

me, the whole difficulty can be removed in this

way. If any part of the proposition be not

agreeable to the Committee, a motion can be

made to strike out that part.

The CHAIRMAN. Certainly ;
such a motion

would be in order. The question is now on

Etriking out and inserting an aggregate of words.

The gentleman from Worcester, may make his

motion in this form, viz. : to strike out from the

pending amendment, any particular words, as for

instance, the governor,&quot;
or the &quot;lieutenant-

governor,&quot;
or any other officer named in it. That

will be an amendment to the existing amendment.

Mr. ALLEN. 1 move then to amend the

amendment of the gentleman from Fall River, by

Striking out the words &quot;

governor, lieutenant-

governor, senators in the state senate and repre

sentatives in the general court.&quot;

Mr. 1IUBBARD. 1 rise to make an inquiry.

Should the proposition of the gentleman from

Fall River be adopted, and the original resolution

be so amended, the question then recurs on the

passage of the resolution as amended. Then, it

will be in the power of the Convention to amend

it by striking out a part as from the original

resolution. I understand that to be the better

course, and my inquiry is, whether it is in ac

cordance with the decision of the Chair.

Mr. BRADBURY, of Newton. I do not

understand the rule to be as stated by the gentle

man from Boston, (Mr. ILubbard,) but the re

verse. What is here an aggregate of words is a

Compromise proposition. The gentleman from

Worcester, docs not like it
;
he wishes a different

get of words to be inserted. I apprehend that

after the Committee have adopted one class of

names, and inserted them as an amendment to

the original resolution, the proposition thus in

serted will not be divisible. I recollect a ruling

by Judge Story, many years ago, which was this,

that when you have amended a proposition by
inserting certain words, you cannot strike out a

part of the words so inserted without first recon

sidering the vote by which they were inserted.

Mr. BANKS, of Waltham. I undca-staud the

practice to be this : that when a motion is made to

strike out a paragraph or section and insert a par

agraph or section, it is permitted that the part to

be stricken out be first perfected, if the Committee

choose, by amendment, and the part to be inserted

be first perfected, if they choose, by amendment,
and when the part to be stricken out or the part

to be inserted, or both, arc thus perfected by
amendment, then the question is upon striking

out and inserting, and that question is indivisible.

This is the practice of every deliberative body.
Mr. GRAY. I will make this suggestion :

whether the gentleman from Worcester will not

attain his object by allowing the question to be

taken upon the proposition of the gentleman from

Fall River, voting against that proposition him

self, and if the majority be against him lie will

have to submit, as we all have to do in like cases
;

but if he succeeds in rejecting it, then I suppose
he can move to strike out and insert something

else, because if the Committee take the question

upon striking out and inserting A, they may af

terwards take the question upon a motion to

strike out and insert B.

Mr. ALLEN. I wish to conform to the raling

of the Chair, and at the same time to avoid the

difficulty that seems to stand in the way of attain

ing my object. I will change my proposition so

as to strike out first the &quot;governor&quot; only, and

will afterwards make a similar motion in reference

to the others. I believe that may be done, Mr.

Chairman.

The CHAIRMAN. Undoubtedly.
Mr. PARKER, of Cambridge. I rise to make

a suggestion for the consideration of the gentleman
from Worcester, and of the gentleman from Fall

River, by which I think this matter may be sim

plified. If the gentleman from Worcester will

waive his motion to amend, and the gentleman
from Fall River will modify his motion so as to

first strike out the words he proposes to strike

out, and then if the Committee decide to strike

them out, move lus proposition for inserting, so

that the different branches of it may bo voted

upon separately, it strikes me that the object which

both gentlemen have in view will be readily at

tained.

Mr. HOOPER. I prefer the proposition as it

now stands to the proposition of the gentleman
from Worcester, and I hope the question will be

taken upon it, as it stands.

Mr. CROWNINSHIELD, of Boston. I do
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not believe there is any real difficulty in this mat

ter. I am sorry to say that I am compelled to

differ from the Chair somewhat. It is said that

any member may have any question divided that

is capable of being divided. The rule is this, or

rather the practice, that when a proposition is

complicated, if it be composed of different parts or

propositions which may each stand independently
of the others, any member may ask for a division

before the vote is taken upon its adoption, but

when once adopted as a whole, it is not afterwards

divisible. When the quo-lion is once taken upon
the proposition entire, it. will be too late to move
to take away a part of it. Xo\v, it strikes me that

the true way to get at this question or division of

the question, whichever you please to call it, in

asmuch as some gentlemen desire to take the

question upon the &quot;governor&quot; alone, others upon
the &quot; governor and lieutenant-governor,&quot; with

out including the other persons named in the

original motion, is to move to insert each of these

officers separately, beginning with the governor,

and so on throughout tho series. That I believe

to be the only true course.

The CHAIRMAN. The Chair does not doubt

that, as a general rule, the course pointed out by
the gentleman from Boston is correct ;

but it is

not strictly applicable to the case of a motion to

strike out and insert. Such an amendment

can be amended in three different ways, namely :

by striking out, as is now proposed ;
or by insert

ing ; or by striking out and inserting. It does

not appear that it can be divided. P&amp;gt;ut it is clear

that the gentleman from Worcester will accomplish

his precise object by h ; s motion as at present

modified.

Mr. HOOPER. Will the Chair state the ef

fect of striking it out r

The CHAIRMAN. The effect of striking out

the word governor will be to exempt that officer

from the operation of the Report of the Com
mittee, in favor of election by plurality.

The question was then, taken, on the motion to

amend the amendment of the gentleman from

Fall River, by striking out the word &quot;govern

or,&quot;
and it was, upon a division ayes, 17o ;

noes, 17&amp;gt;&amp;gt; decided in the negative.

So the amendment to the amendment did not

prevail.

Mr. ALLEN then moved to amend the amend
ment by striking out the words &quot; lieutenant-

governor.&quot;

Tne question was taken upon that motion, and
it was, upon a division, ayes, 183

; noes, 181

decided in the affirmative.

Mr. ALLEN. Under the apprehension, Sir,

that there is some mistake in the former vote, I

ask for a reconsideration of the vote by which

the Committee refused to strike out the governor.
Mr. CROWNINSIIIELD. Is that motion in

order ?

The CHAIRMAN. The Chair understands

that the motion of the gentleman is in order.

Mr. HALLETT, for Wilbraham. Docs the Chair

decide that a motion to reconsider a vote upon one

branch of a proposition is in order while we are

upon another branch of the same proposition ? I

wish to say that as I understand the question, I

I

have been wholly unable to vote, as I think the

i

Committee have involved themselves in some diffi-

j
culty, and it is almost impossible to know what
the result will be. Therefore I sat still. I was

waiting to sec whether, the Committee would ex

tricate themselves from the cross purposes, and
intricacies in -which they were involved, with a

view of submitting an amendment to except
from the operation of the system proposed, mem
bers of the general court and municipal officers ;

and if the Chair regard it as a rule to be followed

I here, to pass through the several subjects now be-

I

fore us, and decide them, and that then the gen
eral proposition will be open to amendment, I

I should like to make that amendment.
The CHAIRMAN. The amendment of the

I gentleman for Wilbraham is not now in order.

j

The Chair understands that the motion of the

gentleman from Worcester is in order.

The question, was then taken on the motion to

reconsider the vote on striking out the word

&quot;governor,&quot;
audit was, upon a division ayes,

19 i; noes, 1G7 decided in the affirmative.

The question then recurred upon the motion to

strike out the word &quot;

governor,&quot; and being tak

en, it was decided in the affirmative : ayes, 186 ;

noes, 173.

Mr. ALLEN then moved to strike out the

words &quot; senators in the state senate.&quot;

The q;icstioii was taken and it was decided in

the negative: ayes, 167 ; noes, 193.

Mr. ALLEN moved to strike out the words
&quot;

repre -entativcs in the general court.&quot;

The question, upon that motion was decided

affirmatively : ayes, 18(5; noes, 171.

Mr. THOMPSON, of Charlcstown, moved to

strike out the words &quot; all county officers.&quot;

Upon a division, the question upon this motion

was decided in the negative: ayes, 90 ; noes, 203.

The question recurred on the original amend
ment of the gentleman from Fall River, as

amended, to strike out the words &quot; officers named
in

it,&quot;
and insert &quot; senators in the state sen

ate, all county officers, and all municipal
officers.&quot;

Mr. SPOONER, of Warwick. Is it in order
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to move to amend the amendment by striking out

the words &quot; municipal officers
&quot;

r

The CHAIRMAN. It is in order.

Mr. SPOONER. Then I make that motion.

The question being taken, it was decided in the

negative : ayes, 153
; noes, 154.

Mr. SPOONER. Under the impression that

there was some misapprehension in regard to this

vote, I will move that it be reconsidered.

Mr. DAWES, of Adams. I would inquire if

the gentleman voted in the affirmative.

The CHAIRMAN. That is not necessary un
der the rules of the Convention.

The question was taken, and the motion to re

consider prevailed : ayes, 183 ; noes, 157.

The question recurred on the motion to strike

out the -words,
&quot; and all municipal officers,&quot; and

being taken, it was decided in the affirmative :

ayes, 178 ; noes, 164.

The proposition of the gentleman from Fall Riv

er, as amended, was then read, as follows : Strike

out the words &quot; officers named in
it,&quot;

and insert

&quot; senators of the state senate and all county
officers.&quot;

Mr. TRAIN, of Framingham, asked for the

reading of the proposition as it would stand after

being amended by the proposition of the gentle

man from Fall River.

It was read as follows :

Resolved, That it is expedient so to revise the

Constitution that in all elections by the people of

senators in the state senate and all county offi

cers, the person receiving the highest number of

votes, shall be deemed and declared to be elected.

Mr. CHURCHILL, of Milton, moved a recon

sideration of the vote that had been taken upon
the motion to strike out &quot; senators in the state

senate&quot; from the amendment.

The question being taken, the motion did not

prevail: ayes, 116; noes, 200.

The question recurred on the amendment of

the gentleman from Fall River, as amended.

Mr. CROWELL, of Dennis. I would inquire

whether the words &quot;all county officers&quot; arc in

tended to apply to officers that have heretofore

held their offices by appointment, or only to such

as have been elected ?

The CHAIRMAN. The inquiry of the gen
tleman is not in order, as it partakes of the nature

of debate. It is certainly not in the power of the

Chair to inform the gentleman. His duty is to

state the question ;
not to expound it.

Mr. HOOPER. I would like to put a question

to the gentleman.
The CHAIRMAN. No debate is now in or

der, and the gentleman can only put his question

by the general consent of the Committee.

Cries of &quot;

question&quot; were heard.

Mr. LAWTON, of Fall River. I move that

the vote whereby the Convention decided not to

strike out the words &quot; all county officers,&quot; be re

considered.

The question being taken, there were 26 ayes,

176 noes
;
so the motion did not prevail.

The question was then taken on the amend
ment of the gentleman from Fall River as amend

ed, and upon a division : ayes, 159
; noes, 130

it was decided in the affirmative.

The question recurred on the adoption of the

resolution reported from the Committee as amend
ed.

Mr. HALE, of Bridgcwater. Is it in order to

move a reconsideration of the vote last taken ?

The CHAIRMAN. It is.

Mr. HALE. I move that that vote be recon

sidered.

The motion did not prevail.

The question being on the resolution reported

by the Committee as amended.

Mr. WILSON, of Natick. I will move, if it

be in order, to add the following words, namely,
&quot; upon a second trial.&quot;

Mr. BATES, of Plymouth. I woiild inquire
if the resolution would not, if so amended, read

that those officers shall be deemed and declared to

be elected at the second trial ?

Mr. WILSON modified his motion so as to

insert the words which he had proposed, after

the word
&quot;receiving,&quot; instead of adding them at

the close, so that the resolution, as amended, would
read as follows :

&quot; the person receiving, at the

second trial, the highest number of votes, shall be

deemed and declared to be elected.&quot;

The question upon this motion being taken, it

was decided in the negative: ayes, 156; noes, 176.

Mr. HALLETT moved to add to the original

proposition, the following wrords: &quot;but in all

elections of representatives to the general court,

and of town and municipal officers, a majority of

votes shall be required to elect.&quot;

The CHAIRMAN. The motion of the gentle
man from Wilbraham docs not seem, at this stage,

to be in order. If the Chair understands its

nature, it is identical with propositions already

passed upon by the Committee in previous votes

upon the various motions of the gentleman from
Worcester.

Mr. HALLETT. Will the Chair allow me to

say a single word in explanation ? The proposi
tion before the Committee at present is to revise

the Constitution so that in all elections by the

people, certain officers named may be chosen by
the greatest number of votes. That is one prop
osition. My proposition is that certain other offi-
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cers not now named in the proposition before the

Committee shall be elected by a majority of votes.

The Chair has decided that it is not in order so to

amend the proposition now before the Committee.

The CHAIRMAN. The Chair is obliged to

the gentleman for his explanation. The Chair

now recognizes his proposition as in order, and

will put the qxiestion upon it.

Mr. HALLETT. It is simply a new provision

to protect your municipal officers against the op
eration of the plurality law.

Mr. HOOPER. I would inquire if this prop

osition is debatable ?

The CHAIRMAN. It is not debatable.

Mr. GARDNER, of Seekonk, moved that the

Committee rise, report progress, and ask leave to

sit again.

The motion did not prevail.

The question being on the motion of the gen
tleman for Wilbraham

Mr. HATHAWAY, of Freetown. As I un

derstand the rule as adopted by the Committee,

it is that this question is not divisible.

The CHAIRMAN. The gentleman may move
to strike out any part of the proposed amend

ment, and this will accomplish his purpose equally

well.

Mr. HATHAWAY. I move, then, to strike

out the words, &quot;and of town and municipal offi

cers.&quot;

The question being taken, the motion was re

jected.

The question was then taken on the amend
ment proposed by the gentleman for Wilbraham,
and upon a division ayes, 154 ; noes, Io9 it

was decided in the negative.

The question recurred on the original resolve
j

reported by the Committee, as amended, and be

ing taken, it was by ayes, 17-5; noes, 170 de

cided in the negative.

So the resolution, as*amcnded, was rejected.

Mr. BATES, of Plymouth. I move that the

Committee now rise and report to the Convention

that the resolution, as amended, ought not to pass.
|

Mr. NAYSON, of Amesbury. It seems to me
the proper mode would be to report that the reso

lution which has been under consideration has
J

been rejected which is the literal fact.

Mr. BANKS, of Waltham. I move that the

Committee rise and report to the Convention the

resolution, with the amendment which has been

adopted by the Committee.

Mr. FROTHINGHAM, of Charlestown. I

rise to ask what amendment has been adopted,
and what resolution the Committee have adopted?
The CHAIRMAN. The amendment was that

offered by the gentleman from Fall River, to

strike out certain words and insert certain other

words.

Mr. FROTIIINGHAM. Has not the whole

thing been rejected since ?

Mr. BRIGGS, of Pittsfield. I understand,

Sir, that the motion of the gentleman from Fall

River was to amend the resolution reported by
the Committee.

The CHAIRMAN. The Chair so understands

it.

Mr. BRIGGS. That amendment was adopted

by the Committee.

The CHAIRMAN. It was adopted.
Mr. BRIGGS. Then the question was upon

the adoption of the resolution as amended. Upon
that question the Committee voted. Did we not ?

The CHAIRMAN. So the Chair under

stands.

Mr. BRIGGS. By that vote the resolution

was rejected ; and it seems to me, therefore, that

when the Committee of the Whole make their re

port to the Convention, they must report that the

resolution was rejected ; because such is the fact.

We are to report the actual result to which we
have come ; and if that is the actual result, that

is the thing to be reported.

Mr. HALL, of Havcrhill. It appears to me
that the proper motion, if gentlemen desire the

Committee to rise, is this ;
That the Committee

rise and report that they have had these various

propositions under consideration and recommend
that they do not pass.

Mr. BANKS. If the gentleman chooses to

make that motion, I will withdraw the motion

which I have made.

Mr. BATES, of Plymouth. I will state what

my idea was as to the motion proper to be made
under the circumstances. In the first place the

motion was made by the gentleman from Fall

River to amend the original resolution. That

motion, after being amended, was adopted by the

Committee, and the Committee afterwards, when
called upon to vote upon the resolution thus

amended, rejected it. This I take to be a suffi

cient expression of the sense of the Committee

that the Convention ought not to adopt the res

olution. I therefore move that the Committee

rise and report that it ought not to pass.

Mr. BRIGGS. I rise to ask for information.

Suppose we rise and report the resolution with

the recommendation that it do not pass, and the

Convention refuse to accept our report, what then

will be the state of the question before the Con
vention ?

The CHAIRMAN. The Chair understands

that the Convention is not bound by the action of

the Committee.
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Mr. KINSMAN. I rise for the purpose of i

submitting a motion which I think will relieve
j

us from all embarrassment, that is to reconsider

the vote by which the Committee refused to adopt

the resolution as amended.

Mr. ALLEN. I will suggest the motion

which I think is a proper one. It is that the Com
mittee rise and report that the resolution ought j

not to pass. The Convention knows nothing of I

the action of the Committee.

Mr. MORTON. I was not fortunate enough
to hear distinctly the remarks of the gentle

man from Worcester, but it seems to me, Sir,

that the motion which has been made is perfectly

in order, and that the matter now stands rightly

before the Committee and will stand rightly be

fore the Convention. The motion, as I under

stand it, is that the Committee rise and report the

resolution with the recommendation that it do not

pass. The question will come up before the Con

vention whether it shall pass or not, notwithstand

ing the recommendation of the Committee.

The CHAIRMAN. The Chair understands

that, in Conventions like this, the practice has not

been uniform. For instance, in the recent Con

vention for the revision of the Constitution of

New York, the practice was for the chairman of

the Committee of the Whole to report to the

Convention all the propositions made in the Com
mittee, whether adopted or rejected, so that the

report presented a complete history of what

passed in Committee
;
but this practice has not

prevailed in other conventions, and it has not

been followed here. In this body the final result

only has been reported. The question will be on

the motion of the gentleman from Plymouth,
that the Committee now rise and report to the

Convention that they have had under considera

tion this resolution and that it ought not to pass.

Mr. CROWNINSHIELD. I move to amend

that motion by striking out the word &quot;

not.&quot;

Mr. KEYES, for Abington. I would inquire

whether that motion is in order. It seems to me
that we have just voted upon that question, and

decided it by a large majority, and that it is the

duty of the Committee to report according to the

facts of the case.

Mr. CROWNINSHIELD. I made the motion,

with the view of ascertaining whether the vote

of the Committee upon the resolution as amended

was a deliberate and correct expression of the

sense of the Committee. However, as this whole

matter will be passed upon by the Convention, I

will withdraw the motion.

The question recurred on the motion of the

gentleman from Plymouth, that the Committee

rise and report that the resolution ought not to

pass, and being taken, it was decided in the

affirmative.

The Committee accordingly rose, and the Pres

ident having resumed the Chair of

THE CONVENTION,

the CHAIRMAN of the Committee of the Whole

reported that the Committee had had under con

sideration the Resolution on the subject of Elec

tions by Plurality, and had directed him to re

port to the Convention that the same ought not to

pass.

Mr. FRENCH, of New Bedford, moved that

the Convention concur in the Report of the Com
mittee.

Mr. MORTON, of Taunton. This body, act

ing in Committee of the Whole, have passed

upon this subject, but there seemed to be a very

equal division, and, in order to bring tlie question

directly before this body, that we may act upon
it intelligently, and come to a correct result, I

hope the proposition I am about to make will be

decided by yeas and nays, that we may sec pre

cisely how we stand. I propose then to strike

out the resolution that is before the Convention

and substitute the following :

&quot; In the election of the several civil officers,

herein required to be chosen by the people, the

person receiving the greatest number of votes

shall be deemed and declared to be duly elected.&quot;

I have no desire to press this proposition at all,

or to have it at once adopted. I should hope,

however, the Convention will consent to have it

printed that they may all see what the proposi

tion is.

Mr. BUTLER moved that the Convention do

now adjourn.
Mr. MORTON. Docs the gentleman consent

that my proposition shall be printed ?

The PRESIDENT. The Secretary will direct

that it be printed.

The question was then taken on the motion

to adjourn, and decided in the affirmative, and at

eight minutes past 2 o clock, the Convention ad

journed.

AFTERNOON SESSION.

The Convention met at 3 o clock, P. M.

Reports from Committees.

Mr. ALLEN, of Worcester, submitted the fol

lowing Reports,which, on his motion,were severally

referred to the Committee of the Whole, and were

also ordered to be printed, except that relating to

the Loan of the State Credit, which was accepted,
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and the accompanying order was referred to the

Special Committee 011 that subject, as follows :

COMMONWEALTH OF MASSACHUSETTS.

In Convention, May 31st, 1853.

The Committee on so much of the Constitution

as relates to the Frame of Government, &c.,

upon an Order ofMay 18th, relating to the perma
nent establishment of the scat of government at

Boston, Report that it is expedient for the Con
vention to act thereon.

13y order of the Committee,

CHAKLES ALLEN, Chairman.

COMMONWEALTH OF MASSACHUSETTS.

In Convention, May 31, 1853.

The Committee on so much of the Constitu

tion as relates to the Frame of Government, &e.,

upon the Order of the 16th inst., concerning a

limitation of the time for the reception of peti

tions by the legislature, Report that it is inexpe
dient for the Convention to act thereon.

By order of the Committee,

CHAIILES ALLEN, Chairman.

COMMONWEALTH OF MASSACHUSETTS.

In Convention, May 31, 1853.

The Committee on so much of the Constitu

tion as relates to the Frame of Government, &c.,

on an Order of May 17th, respecting the origi

nating of bills and resolves in the House of Repre
sentatives, Report that it is inexpedient to act

thereon.

By order of the Committee,

CHARLES ALLEN, Chairman.

COMMONWEALTH OF MASSACHUSETTS.

In Convention, May 31, 1853.

The Committee on so much cf the Constitution
a:; relates to the Frame of Government, &c.,

upon an Order of May IGth, Report as follows :

Resolved, That it is expedient to provide in the

Constitution, that in all elections made directly

by the legislature, or either branch thereof, the
viva voce mode be adopted.

By order of the Committee,
CHAIILES AI.LP.X, C/Mi?mxn.

COMMONWEALTH OF MASSACHUSETTS.

In Contention, May 31, 1853.

The Committee on so much of the Constitution

as relates to the Frame of Government, &c.,

upon an Order of May 17th, on the subject of

limiting the power of the legislature in loaning
the credit of the State and contracting debts, Re

port that they recommend the reference of said

Order to the Special Committee having those

subjects in charge.

By order of the Committee,
CIIAKLES ALLEN, Chairman.

The Order was referred accordingly.

Presentation of Petitions.

Mr. IIOYT, of Decrficld, presented the fol

iowing petition. :

To the Delegates of the People assembled in

Convention, for the purpose of Revising the
Constitution of Massachusetts.

The undersigned, citi/cns of Massachusetts, and
inhabitants of Deerncld, ask for the insertion of

a declaration, supplementary to, in conformity
with, and for their affirmance of, the &quot; Declara
tion of the Rights of the Inhabitants of the
Commonwealth of Massachusetts,&quot; that no per
son within this Commonwealth, who is claimed
as having escaped from a service in another State,
to which he is alleged to be held by the laws of

the same, shall be delivered up, or suffered to be
taken from the jurisdiction and protection of
this Commonwealth, when the claim of service

due is founded on the relation of slavery, or the

pretended right of owning man as property.

The petition was signed by J. A. Saxton, and

thirty-two others, citizens of Deeriield.

On motion by Mr. IIOYT, the foregoing peti

tion was referred to the Committee on Bill of

Rights.

Mr. PEXNIMAN, of Chelsea, presented the

following petition :

To the Commissioners appointed to Revise the
Constitution of Massachusetts.

Your petitioners, citixens of Massachusetts,

respectfully pray that the laws of this Common
wealth may be so modified, that no able-bodied

male citi/en may be forbidden or prevented from

serving or holding office or commission in the

militia, on account of his color. And as in duty
bound, they will ever pray.

The petition was signed by John P. Coburn

and one hundred others.

OH motion by Mr. PENXTMAN, it was re

ferred to the Committee on Bill of Rights.

Report from a Committee.

Mr. WHITNEY, of Conway, presented the

following report :

COMMONWEALTH or MASSACHUSETTS.

In Convention, June 1, 1853.

The Committee to whom was referred an Order

to consider the expediency of making constitu

tional provision, requiring that corporations shall

not be created by special act, except for munici

pal purposes, and in cases where the objects of

the corporation cannot be obtained under general

laws, have considered the same, and Report the

subjoined resolution :
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Resolved, That it is expedient to incorporate
into the Constitution a provision that corpora
tions may be formed under general laws, but

shall not be created by special act, except for

banking or municipal purposes, or where the ob

ject of the incorporation shall not be attainable

under general laws.

Per order of the Committee,

JAMES S. WHITNEY, Chairman.

The lleport was referred to the Committee of

the Whole, and was ordered to be printed.

Elections by Plurality.

Mr. BUTLER, of Lowell. I move that the

Convention resolve itself into Committee of the

Whole, for the purpose of taking into considera

tion the majority and minority Reports of the

Committee, to whom was referred the resolutions

relating to the apportionment ofthe House ofRep
resentatives. I pass over the Report of the Com
mittee on the Qualifications of Voters, which takes

precedence in the Orders of the Day, for the

reason, that a gentleman who is deeply interested

in the subject, and who has examined it at great

length, and who is very desirous of addressing the

Committee upon it, is absent, and wishes the

matter to be postponed, and we can proceed to

other subjects without the least difficulty.

Mr. KEYES, for Abingtoii. I would ask the

gentleman from Lowell, if he will be kind enough
to withdraw his motion for one moment, for

purpose which I will state for his information

and that is, that I may move that the subject re

lating to elections by plurality, reported from the

Committee, and the amendment offered by the

gentleman from Taunton, (Mr. Morton,) be re

ferred back to the Committee who formerly had

it in charge.

Mr. BUTLER. I will withdraw my motion,

Sir, to accommodate the gentleman.
Mr. KEYES. I will make that motion then,

and my reasons for doing so are these. It has

seemed to me from the votes which have been

taken here to-day, if I rightly understand their

significance, that there has actually been no

proposition before the Committee of the Whole,
which was satisfactory to any considerable num
ber of persons. There have been a great variety

of propositions submitted by different individuals,

but there has been no plan suggested which was

at all satisfactory to any considerable number of

those who voted. It seems to me, therefore, that

the information which has been obtained from

those votes, and from the discussions which have

taken place, will enable the Committee who made

the Report in the first instance, to prepare and

report another plan, and one upon which mem

bers of this Convention can unite with a greater

degree of unanimity ; for I take it to be highly

important, that any proposition made by this Con
vention to the people, should carry with it more
than the force of a bare majority. We have now
cleared away everything that was before the Con
vention

; and have a perfect carte blanche to begin
with anew. And I am satisfied from the remarks

of the chairman of the Committee who had it in

charge, that he has acquired new views upon the

subject, from the votes which have been given
here to-day. If we were to begin at the begin

ning, and start a new platform or plan, it would,
no doubt, consume a great amount of time, and

perhaps, lead to no satisfactory result. I do not

desire this
;
but I hope that inasmuch as this

question is an important one, we will refer it back

to the Committee, that they may assist the Con
vention in arriving at a definite conclusion. The
same necessity exists now that existed in the first

instance. With the exception, that we have ac

quired some knowledge of the views of the mem
bers of this Committee, we are just where we

began. It will consume no time, but I think will

save a vast amount of time if this whole matter,

including the amendment proposed by the gentle

man from Taunton, (Mr. Morton,) be referred

again to the same Committee which has had it

under consideration.

Mr. HOOPER, of Fall River. I hope the

Convention will not recommit this subject to the

Committee. It seems to me that we are as ready
to proceed and finish up this business now as we
shall be at any future time. I am not aware that

such information has been derived from the votes

or from the discussion which has taken place here,

as will enable the Committee to present it in any
different shape from that in which it has been

presented to us and considered in Committee of

the Whole. I hope we shall have an opportunity
to take a vote upon the proposition by yeas and

nays, and that we shall then let it rest. As for

myself, I am perfectly satisfied and shall bow with

deference to the decision of the majority ;
if they

say there shall be no plurality system adopted, I

am willing that that should be the decision, but I

do not see any necessity for recommitting the sub

ject. From the votes which have been given, I

supposed that the Committee had decided in favor

of adopting the plurality system, so far as it re

lated to the election of senators and county offi

cers, but when they came to vote upon the ques
tion whether these two propositions should be

incorporated in the resolutions to be reported

by the Committee, it was decided in the negative

by an overwhelming vote. I see no reason then

why gentlemen should desire to refer the matter
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again to the Committee. I hope it will be allowed

to stand as it is, and that the yeas and nays will

be taken upon it.

Mr. KEYES, for Abington. I can inform the

gentleman that he is mistaken if he supposes that

a correct conclusion can be drawn from the votes

which have been taken in Committee of the Whole
as to the final disposition of this question. I voted

against the adoption of this resolution, but not

because I am unwilling to meet the other mem
bers of the Convention who entertain different

views from mine in regard to this matter. I am
in favor of the majority system in all cases, but I

have not set down my foot with a determination

that I will not agree to anything else. That

would be highly improper.

Now every member of this Convention knows,

that in order to arrive at a complete system that

shall be satisfactory to a majority of this body,

not less than forty votes must be taken. Sup

pose, for example, I was in favor of such a system
as this, and the vote this morning indicated that

it might be practicable, I would agree that the

governor and lieutenant-governor should be

elected by a majority, and in case of non-election,

they should be elected by the legislature. We
have adopted a resolution which provides that the

State shall be divided into forty senatorial dis

tricts, a number not too large nor too small ; you
have two ballots ;

in case of failure to elect by the

first ballot, which is by a majority, let the plural

ity rule apply at the second ballot. The effect of

this will be to increase the privileges of the people ;

it will give them the privilege of a second instead

of confining them solely to the first choice. I do

not think that this system will be very inconven

ient, and believe the people will be satisfied with

the compromise. I would put the House of Kep-
resentatives precisely upon the same basis ; that

in the first instance, representatives should be

elected by a majority, and in case of the failure to

elect by the first ballot, the second election should

be by a plurality. I would leave the rest of the

questions in the power of the legislature to settle.

Now this seems to be a system which, if I can

judge from the significance of votes given here

to-day, would be satisfactory to a larger part of the

members of the Convention than any that has

been suggested. But if we arc to undertake to

manufacture the plan proposed, or any other plan
in this large Committee, we can see difficulties

that will obstruct us at every step. By replacing

it in the hands of the Committee everything of

this character will be avoided ; we shall take a

new start, ab initio, as the lawyers say ; the same

reasons that induced us to refer the question to

the Committee at first, exist at the present time,

and under the circumstances I see no cause why
the suggestion I have made should not be adopted.

I have not made this motion for the purpose of

altering the opinion of any body, but I believe it

was a doctrine that prevailed in the Convention

of 1820, that if the Constitution did not need al

tering in regard to any particular point, and if any

proposed alteration was not agreed to by a large

majority, it had better be let alone. The majority

system has answered a good purpose so long, and

if there is such a difference of opinion in relation

to amendments as has been expressed hereto-day,
we had better let it be altogether. Now I pro

pose, being in favor of the majority system, to

surrender something to compromise the question

and let the Committee have one more chance to

form a project that will unite the members of the

Convention upon this subject, if it be practicable.

Mr. SCIIOULER, of Boston. If the gentle

man for Abington has conic to any definite con

clusion from the votes taken this morning, I

tkink he has arrived at a point that no other

member has. In the first place we voted that the

governor should be elected under the plurality

rule, and in about three minutes afterwards we
voted that the lieutenant-governor should be

elected under the majority rule.

Mr. KEYES. If the gentleman will allow me
to explain, I would say there was a mistake, as I

understand,- of two votes, which would have

changed the result of the question.

Mr. SCIIOULER. The gentleman seems to

suppose there was a mistake ;
I wish merely to

state facts. In about three minutes after the

Convention had decided to elect the lieutenant-

governor under the majority rule, the gentleman
from Worcester moved a reconsideration of the

amendment relating to the governor ; and it was

reconsidered, and we have gone on voting and re

versing xintil we have got to the end of the tale.

We then found that there was a decided majority

of the Committee in favor of electing senators,

and county and municipal officers, by the plural

ity system, but on taking another vote they deci

ded we should not elect any body by plurality.

Now, the gentleman says, that from the votes

which have been taken, we have come to a very

definite conclusion. In my judgment, we have

come to no conclusion at all ; and I am opposed

to referring this matter back to the Committee. I

think we had better settle it in this place, I did

not hear the motion made by the gentleman from

Taunton, (Mr. Morton,) but I understand it to be

substantially the original resolve reported by the

Committee on this subject.

Mr. MORTON, of Taunton. It was intended

to be substantially the original resolve reported
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by the Committee, but with some little change,

as, for instance, the omission of the municipal
and town officers.

Mr. SCIIOULER. I understand that this

proposition is in the possession of the Conven

tion. For my part I should like to have some

starting point something fixed
;

I dislike this

shifting about from one position to another, here

this clay and there the next. Let us take a yea
and nay vote upon the proposition of the gentle

man from Taunton, and then I think we shall

ascertain more certainly what is the opinion of

the Convention upon this question of plurality.

If the majority of this Convention deeicle that all

officers shall be elected under the majority rule,

they will say so ; and if they decide that all offi

cers shall be elected under the plurality rule, then

they will say the same thing. I would ask the

Chair what is the first subject in the Orders of

the Day r

The PRESIDENT. The first item upon the

Orders of the Day is the subject of elections fty

plurality.

Mr. SCHOULER. I would ask if a call for

that is in order r

The PRESIDENT. It is.

Mr. SCIIOULER. Then I move that the

Convention proceed to the consideration of the

Orders of the Day.
The motion was agreed to, and the Convention

proceeded to consider the first subject on the

Orders of the Day, viz., the resolve on the subject

of elections by plurality of votes.

Mr. BUTLER, of Lowell, mowd that said re

solve be recommitted to the Committee from

whom it had been originally reported.

Mr. BUTLER. I rise to renew the motion of

the delegate for Abington : and the reason I do so

is this. We have now discussed this subject for

a number of days, and we have had a scries of

votes upon it to-day, which, although they had

no significancy to the mind of the gentleman from

Boston, (Mr. Schoulcr,) yet have a great deal of

signilicancy to my mind. I tliink it has come

exactly to this result, that we are very nearly

equally divided upon this great subject that is

settled beyond all question. I think it would not

be desirable, situated as we are now, to settle the

question in relation to a proposition of such mag
nitude, because a difference of one or two votes is

sufficient to decide some of the amendments pro

posed. We have heard the discussion
;

each

member of the Convention has time now to think

about the matter
;
we have time to compare

opinions ; we have time to reconcile differences in

our own minds
; we have time to agree to com

promises and if my friend for Abington will say

that he agrees to a compromise, you may be sure

that a good deal of good has been done, for he is

not a compromising man ; if he agrees to it, it is

only because he wishes for harmony, and that the

Convention should do something. Now, Sir, I

think the Committee, if they will examine the

votes, will find that in all matter^ of convenience

the plurality system would be acceptable, and in

some matters the majority system would be ac-

ccptible ;
and perhaps they may be able to make

a system which will command the votes of a large

majority of the Convention. I am aware that the

gentleman from Boston, (Mr. Sehouler,) may wish

to press this thing through now, because, perhaps,

he finds a division among the friends of reform,

and as he is a good tactician, he thinks he may be

able, by striking now, to divide them further ;

and by throwing his weight either upon one side

or the other to gain an easy victory. He shakes

his head, as if that is not what he desires, and of

course I am bound to belive that it is not
; but,

Sir, I will argue then what mirjlii be his desire,

although he does not think it is. Now, as to the

proposition of the gentleman from Taunton,
which was given to the clerk to be printed, and

which is now in the printers hands by his desire

I want that proposition to go to the Committee.

Let the Committee understand the wish of the

Convention let the matter subside for a short

time, and they can come back with a proposition a

few days hence, which they can submit to the Con

vention, and which may prove acceptable. With

regard to some officers it may be more convenient

to adopt the plurality system, and others may be

elected by the majority system. Now I will go
as far as I shall deem proper in meeting amend

ments from any source, for the purpose of com

promise, in order that we may be enabled to lay

the results of our action before the people.

Sir, I can tell some things that seemed signifi

cant to me in the votes this morning. I found

gentlemen from large cities, who never have expe
rienced any trouble in the world in electing repre

sentatives to the legislature, voting to have these

representatives elected by the majority system,

and then I found sonic of the same men, when
the question came lip on municipal officers, vot

ing the other way. Was not that making it a

political question ? Sir, it seemed to me an indi

cation so plain, that he who runs may read, what

was the trouble there ; it seemed to me to be an

indication what was the trouble at the bottom;
and I think the chairman of that Committee,
from what I know of his sagacity, will easily see

what will please the Convention, vi/. : that gov
ernmental officers be elected one way, and mu
nicipal and county officers be elected the other
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way, or some other such system. For this rea

son, I believe that the motion to recommit, which

leaves us all just as we started ;
which throws oil

upon the troubled waters ; which {jives the

friends oi the majority no chance for exultation,

because they carried it by so slight a vote; which

gives the friends of the plurality no cause for de

spondency or heart-burning, for they were not

overthrown, it overthrown at all, to any great ex

tent ; which leave.1
; the matter, for a lev,&quot; dav--, in

the hands of the Committee, and leaves us to re

flect upon it and see if AVC cannot come together.

I believe that this motion is the best that can be

made at the present time. Why, Sir, I have

heard that when a jury iailecl in unanimity, after

discussing a proposition for hours, and voting for

hours without being able to agree ;
I have heard,

although I never had the privilege of sitting on a

jury, that somtirues they will let the whole mat
ter subside, and, in the meantime, take into con

sideration some other subject ; and hours after

wards, they come together, and agree more nearly
than they could do before. That is just what I

propose that we shall do, and see if we cannot,

some time hence, agree more nearly and more

substantially than we do now
;
for the reform

party, especially, disagree to a very great extent.

I hope, Sir, that- the motion to recommit will pre
vail.

Mr. CADY, of Monson. I propose to submit

a motion that this subject be committed to a spe
cial committee, who shall be appointed by the

President. I make this motion, supposing that

v,~e mu-t receive the statement of the chairman of

our Committee as the .sentiments of the whole of

that Committee, and that they are not in favor of

having the subject recommitted to them. There

fore I desire to have it referred to another com
mittee.

The PRESIDENT. It is usual, where a

standing committee exists, that a motion to refer

to that Committee should take precedence of a

motion to refer to a special committee. No such

rule, however, has been adopted by the Conven
tion.

Mr. CADY. I consulted with those who, as I

supposed, might know what was the proper
course to pursue, before submitting the motion.

Mr. J3RIUCS. The Chair is right in the re

mark that the standing committee takes the pre
cedence

; still, the question pending, if we desire,

can be referred to the special committee. Such a

course would create no inconvenience to any one.

Mr. BRADBURY, of Newton. I am opposed
to the motion of the gentleman from Lowell,

(Mr. Butler,) because I like the Report of the

Committee, and I have not had a chance to vote

j

upon it. The question of agreeing to that Report
i has never been put to this House, and to send the

! lleport again to the Committee, a Committee

! composed of so respectable gentlemen, and of so

i large a number, without ever having taken the

J

question upon it, seems to me to be an un-

I

usual course. It is said that they will have more

|

light than they had before
;
but I ask if the light

which may be shed by the ambiguous and equiv
ocal votes of tins morning, may not be shed upon
those who are now in Convention r The argu

ment, if good for anything, is applicable to this

Convention, while acting upon the Report of the

Committee, before it.

Although the Committee of the Whole reported

to the Convention that the resolves ought not to

pass, yet we all know that it was a fiction. The

resolve.-.; were put into a misshape before we

passed to a vote, and therefore the Report of the

Committee of the Whole to the Convention, that

it ought not to pa.;s, is a fallacy. I think that

every amendment attempted to be made, was cal

culated to mar the Rep/ at, and it is due to the

Commit tc.G and to the Convention that they
should have each presented distinctly to them,

before it is recommitted, and to know how far

the House approves of what they have done. It

is certainly a fact that the question, lias never

been presented to the Convention, that they

might show how thov were. What the motive

is, I do not know. But gentlemen who are

astute upon such subjects, may possibly find a

motive, in the desire to make the general propo
sition unacceptable. I do not know that such

was the motive, but I never saw a legislative

body where such a motive did not operate, under

similar circumstances. It is due to the Commit

tee and to the Convention, that the issue should

be presented distinctly to the Convention. The

Report i.-; before the Convention for acceptance or

rejection, raid I hope it will not be referred to the

proposed, committee or to any other.

Mr. CAUDNER, of Boston. The question

before the Committee is upon recommitting the

Report. I have listened intently to the gentle

man who made the original motion the gentle

man for Abingtou, (Mr. Kcycs,) and to the

gentleman from Lowell, (Mr. Butler,) who re

newed it
; and, Sir, sifter listening to the reasons

they have urged in its favor, I am satisfied, that

if gentlemen of their ability cannot find any bet

ter reasons than those they have given, there are

110 substantial reasons. What is the reason they

give r It is the old argument that was ever po

tent with Wilkius Mieawbcr waiting for some

thing to turn up.

Now the real question, as I understand it, is
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this : Will the Convention prolong their session

one week ? This question has been before us

and discussed ably and fully, for more than a

week ;
we have acted upon it in Committee of

the Whole this morning, twelve or fourteen di

visions were had, reconsiderations were moved

upon all, and the question is now fairly, fully

and freely before this Convention to decide. If

we decide to recommit, we are going backwards

faster than we go forward. If we take the sub

ject from the position it now occupies, and again

put it into the hands of the Committee, it will

again have to be brought before the Committee of

the Whole, and then we shall be compelled to go

through the same long debate, such as that from

which we have just come out, before it will again
reach the same position which it occupies this

afternoon.

The gentleman for Abington, (Mr. Kcyes,)

says there may be some middle ground upon
which we can all meet. Well, then, trie ques
tion is whether we are willing to find that middle

ground by a vote of the members of this Conven

tion, or whether we will trust the Committee,
which has once reported upon the subject, to find

that middle ground for us ? We never shall be

better qualified or better able to understand this

question, than we are this afternoon.

I trust that before you, Mr. President, an

nounce this Convention adjourned this day, the

question will be settled, and I shall accordingly

vote against any side-measures which may be

used here for the purpose of putting off and delay

ing this question.

I trust that the question may be decided

by yeas and nays, and decided finally and for

ever.

Mr. FllOTHINGHAM, of Charlestown. I

shall vote in favor of the motion to recommit this

subject to the Committee, and I trust that the

motion will prevail. It appears to me, that the

voting, this morning, if it indicated anything, in

dicated that there was no well-advised and care

fully-matured plan, which the Convention was

ready to accept. That is what the vote indicated

to me. By that, I mean to say, Mr. President,

that there was no plan matured which seemed to

meet the existing inconveniences and evils which

prevail all through the Commonwealth. And it

seems to me, that neither Convention, and much
less the Committee of the Whole, where anything
and everything can be said, are the places to con

sider and mature such a plan. It must be done

by the eyes and ears of the Convention, to wit,

a committee ; and for one I have confidence that

that very same intelligent Committee will prop

erly take into consideration all the circumstances

connected with this subject, and present us a

plan upon which we can all agree.

I have spoken, Sir, of existing inconveniences

and evils, and I wish to say now, that I speak of

inconveniences and evils that, for years and years,

have been seen and felt around us. Go into the

city of Charlestown, and every fifth man you see

will tell you, that, for the last ten or fifteen years,

there has been a non-representation, to a great

degree, of that city in the legislature. For four

years of that time we have had no representative,

for two or three years we had but one, for one or

two years but two, and but once out of ten years

a full representation. And to-day, I regret to

say, that we have not a full representation in this

House. Now there is an evil.

Gentlemen have had much to say about parties,

and the effect of this mode or of that mode of

election, upon parties. Sir, I go deeper than

parties. I say the evil is non-representation, and

I say it is an evil, when you take away from

thousands of people in this Commonwealth,

representation in this Convention and in the

legislature.

The PRESIDENT. The Chair would remind

the gentleman that the motion to commit does

not open the merits of the question.

Mr. FllOTHINGHAM. I beg pardon of the

Chair. I will say then, that, for the reasons I

have mentioned, to wit, that we have no plan

which we can vote upon with the hope of any

degree of success
;
and secondly, that a committee

of this body, and not this Convention, or a Com
mittee of the Whole, is the place to mature such a

plan. I am in favor of again committing this

subject.

Mr. FRENCH, of New Bedford. Do I under

stand the Chair to decide that the motion to re

commit to the same Committee, is the first ques
tion in order ?

The PRESIDENT. The Chair so decides. ,

Mr. FRENCH. I am opposed to the propo
sition to commit the subject to the same Com
mittee, and I hope the motion will not prevail.

I move to amend the motion, so as to provide

that the committee to whom it shall be com
mitted shall be composed of one from each

county.

Mr. CADY. I accept the amendment.

Mr. SCIIOULER, of Boston, I do not rise to

discuss the merits of this matter. When on the

floor before, I stated that I was in favor of having
the Convention decide the question this afternoon,

by a yea and nay vote. By doing so, we shall

have done something definite.

What I particularly rose for, was to say a word

or two in regard to the remarks made by the gen-
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tleraan from Lowell, (Mr. Butler). It seems to

ine that those remarks, making distinctions be

tween various members, whether they happen to

come from the city or from the country, are not

only in bad taste, but that it is unjust to use them
as arguments to prejudice the minds of the Con
vention against any representatives.

Now it seems that the gentleman watched to

see how certain gentlemen voted, and, judging
from his remarks, he came to the conclusion that

there were some dishonest votes. Would it not

be better to believe that every gentleman voted

honestly upon this matter, whoever he may be,

whether from the city or from the country ? I

did not wateh to see how any one voted. I pre
sume every one voted as he felt ;

some perhaps in

favor of having a governor elected by a majority,

and some opposed to it
;
some in favor of having

senators elected by a majority, and some opposed
to it. Even delegations divided upon those ques

tions, and I have no doubt that the delegation

from the city, which the gentleman himself re

presents, divided upon the question. All I ask

is that we may be judged of here without any
outside prejudices influencing that judgment ;

that we shall be considered as saying what we

think, and, when we vote, that we vote as we
believe.

I stand here as the equal of the gentleman from

Lowell, for he was elected by a majority of the

people of Lowell, and I was elected by a majority
of the people of Boston. We meet on an equality.

I believe that every vote he gives is an honest

vote, and I ask that he shall believe that every
vote that I or my colleagues give is an honest

vote too.

When we shall come to that conclusion we shall

be considered as a Convention, not of intriguing

or truckling politicians, but of gentlemen, who
have met to revise the frame-work of the govern

ment, and that AVC give every vote under a view

of our responsibility to the people who sent us

here, and under a responsibility to our own
consciences.

Mr. WILSOX, of Natick. The gentleman
from Boston who has just taken his seat, remarked,
when he was up before, that he saw no signifi

cance in the votes taken to-day, and therefore he

opposed the motion of the gentleman for Abing-
toii, (Mr. Kcyes). I ask for a moment the atten

tion of the Convention to the precise position of

affairs before it at this time, and as it has been

before it this day. The question was pending

upon the original proposition of the Committee to

introduce the plurality system, and to apply it to

the elections of the State. The chairman of the

Committee, the gentleman from Fall Paver, (Mr.

Hooper,) proposed to amend his own original lie-

port, and from that proposition, the gentleman
from Worcester, (Mr. Allen,) moved to strike out

the word
&quot;governor.&quot; That motion was lost by

one majority. The gentleman from Worcester then

moved to strike out the words &quot;

lieutenant-gover

nor,&quot; which motion was carried by a majority of

two, there being 183 in the affirmative and 181

in the negative. Then a motion was made to re

consider the vote by which the word &quot;

governor
&quot;

was refused to be stricken out, and it was carried

by, I think, a vote of 186 to 183.

Well now, Sir, these votes arc full of signify
cancc. They shoAV that this Convention is nearly

equally divided upon the question of the majority
and the plurality systems. These were test

questions, and all the members of the Convention

so understood them.

Then a motion to strike out the word &quot; sena

tors
&quot; was lost by a decisive majority, and so like

wise the vote in reference to county officers.

These votes show that there is a decided ma
jority of the Convention opposed to the introduc

tion of the plurality system, as applicable to the

election of governor and lieutenant-governor, and
in favor of it as applied to the election of senators

and county officers.

Now it is proposed to recommit these questions
for the purpose of seeing whether something can

not be done to unite the members of the Conven
tion upon some practical plan. I do not believe

that we arc ready to adopt the plurality system
without qualification. The judgment of the

Convention has been fully expressed upon that

point, and that decision cannot be reversed here,
unless it be in a much smaller House.

The opinion of the Convention has also been

expressed in favor of electing the county officers

and senators by plurality, arid expressed, too,

upon this matter in a most unequivocal manner,

by the strong vote of, I think, 19 i in its favor.

Now, Sir, I should like to recommit these resolves

together Avith such other propositions as are IIOAV

before us or may hereafter be presented, to this

standing Committee. I do not care Avhat are the

opinions of the chairman of that Committee upon
the propriety of having it again referred to them.

I knoAV that the chairman of that Committee

Avill obey, and readily obey, the voice of the Con-

A ention, and do his duty wherever he may be

placed. Now, Sir, I belicA-c some plan can be

adopted, some system may be dcA-ised, upon
Avhich AVC can nearly or quite all agree. I do not

think AVC arc ready to adopt the plurality system
in all cases, nor to adopt the majority system in

all cases, Avhatever.

But in relation to the proposition before us, if
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we were to go on ami vote now, I believe we
must first take the vote upon the amendments

adopted in Committee. I understand the matter

to stand in this way : the Committee had the

original proposition before it and amended that

proposition. The proposition then, as amended,

failed, and they so reported to the Convention.

It seems to me, therefore, that the original propo
sition is now before the Convention, with the

amendment of the Committee. But as I before

said, I believe the proposition ought to go back

to the Committee which originally had charge of

it, and that in a little time they will report such a

system as will be adopted by the Convention with

great unanimity. I believe they will report in ac

cordance with the principles which we have set

tled to-day, that the governor, lieutenant-gover

nor, and representatives shall be elected by the

majority rule, and the senator j and county oin-

cers by plurality.

Mr.&quot; PARKER, of Cambridge, obtained the

floor, but yielded to

Mr. BUTLER, of Lowell, who said, I ask the

gentleman to yield to me for a single moment to

allow me to make a suggestion. Without any
disrespect to any member of the standing Com
mittee upon this subject, if they do not wish to

consider it any further, in accordance with the

suggestion of gentlemen around me, I will modify

my proposition so as to send it to a committee to

be composed of one member from each county
in the State.

Mr. PARKER, of Cambridge. I do not riso

for the purpose of entering into any debate as to

the merits of this subject or of its disposition, nor

do I propose to discuss the question of whether it

is expedient to dispose of it at the present time
;

but I rise for the purpose of asking from the Chair

a statement of what is the particular situation of

the proposition now before the Convention ?

The remarks of the gentleman from Natick,

(Mr. Wilson,) indicate that he understands a cer

tain action of the Committee of the Whole, and
an amendment passed there as being now before

the Convention. Now I do not so understand it,

in accordance with what I believe to be the parlia

mentary ride upon the subject. I submit it to

your better judgment, Mr. President, whether the

Report of the Committee of the Whole could have

any reference to what occurred in that Committee.

It could only state the result of its action. The
motion of the gentleman from Plymouth was, that

the Committee rise and report the resolution to

the Convention, with a recommendation that it do

not pass ; and that was the report made by the

chairman, of the Committee of the AVhole to the

Convention
;
but nothing could have been re

ported in relation to the amending of the resolu

tion, as I understand it. Now, Mr. President,

you may know, personally, that the Committee
did have this subject under consideration and did

act upon certain amendments, because I believe

you were present in that Committee; and you

may know from the information derived from
clivers gentlemen who have spoken, of that action,

since we have been in Convention. But officially

we can know nothing of it, nor can we know

anything of what passes in Committee except

through the Report of its chairman. I submit,

therefore, and I ask the Chair to say whether I

am correct, that nothing is now before the Con
vention oxecpt the original resolution, with a

recommendation that it do not pass.

The PRESIDENT. The gentleman states the

action of the Committee correctly. Subsequently,
however, the gentleman from Taunton, (Mr. Mor

ton,) offered an amendment which is now before

the Convention.

Mr. ALLEN, of Worcester. Mr. President.

The Committee have reported the resolution of

the Standing Committee upon the subject of

Elections by Plurality, with the recommendation

thnt it do not pass. Sir, I am not here to-day for

the first time in my life in opposition to the aban

donment of thr majority principle. I have never,
for an hour, in my liie given up that principle,

and I have not been induced to change my views

by the course of event^, nor by anything that has

transpired in this body ; but in common with the

friends I see around me, for years past, I main
tained the doctrine that elections should be by the

majority, and I have continued to maintain that

doctrine to the present hour. Personally, therefore,

I should be perfectly satisfied if the Convention

should adopt the Report of the Committee of the

Whole, in relation to this question, so far as the

highest officers in the State are concerned. But,

Sir, it seems to me that if we wish this Convention

to bring its labors to any useful result some

thing that shall be harmonious and which shall

afford us a reasonable hope that it will prove ac

ceptable to the people it is desirable that this

subject should be recommitted, and not that the

Convention should undertake, by a forced vote, by
the smallest possible majority, to determine what
shall be the rule in respect to the most important
elections in the Commonwealth.
The gentleman from Newton, (Mr. Bradbury,)

is unwilling to let this Report go back again to a

Committee, because he says we have not yet had
the present Report of the Committee properly bc-

ib.e us. lie seems to think that perhaps the

Convention may adopt the plurality system. And
other gentlemen besides the gentleman from New-
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ton seem to ho of the opinion that if the Con

vention were now to proceed to vote upon this

subject, that we should at once he able to reach

the question, -whether the elections shall be held

by plurality or not. But I apprehend that pre

cisely the same diliicuUy will be felt in the Con

vention which was experienced in Committee,

and however much gentlemen may suppose they
can brir.g the question whether the elections shall

be governed by plurality or not directly before

the Convention, they wi.U find themselves mis

taken when they come to the trial. They will

find the same difficulty staring them in the face

here es in Committee. An amendment has

been oilvi-cd by the gentleman from Tannton,

(Mr. Morton,) similar in principle to the Report
of the landing Committee, and the question is

now upon. tl;at amendment. But do gentlemen
recollect that the amendment ofthe gentleman from

Taunton may also he amended, ami that precise

ly the same propositions which were proposed in

Committee, may again and probably will be pro

posed in C ,7ivntion, and thus prevent the vote

from being taken directly upon the original

proposition ir-rlf ? We shall be forced to take

the yr a- a&amp;gt;;d nays aga n and aga ii, without com

ing to the main proposition ;
and I do not con

ceive that the ivsult will be any more satisfactory

or conclusive than it v. as in Committee. I re

fer to ties because every gentleman here knows

what took place in that Committee, and what

amendments were voted on. And although the

gentleman from Cambridge thinks we can know

nothing of what took place in Con.iuit.tec. or that

this is net the place to use our knowledge, vet I

am fer u- 1 uc all the- information I can get to the best

advantage, without stopping to inquire hew I

:. And 1 trust the members of this

r v.ijl use whatever iact- they can ae-

eoul being over scrupulous as to ho%v

by ihem.

.RXER, of Cambridge. I beg that the

L i r -n Worcester will not understand

Ejecting to tlie u--e of any knowledge
obtained, in Coninuttee, or anywhere else. Mv
object was te, ascertain by a decision of the Chair: -

what vias tee precise state of the preposition be

fore the Convention, whether the criminal resolu

tion was roorted from the Committee, with the

amendment which was made there, or whether it

v,*as eire.pl v reported, without amendment, with,

the recommendation that it do not pass.

Mr. ALL N. Then 1 misunderstood the drift

of the gentleman s remarks. It seems to me that

if a recommitment should have no other effect chan

to allay the effervescence of feeling -which may
have been excited this morning, that much will be

gained. I think we should allow time for any
such feeling to subside. But I agree with other

gentlemen that your Committee will be able to

discover, in the action of the Committee of the

Whole this morning, something of the sentiment

which prevails in this body, and of tlie course

which mu - t inevitably be pursued in order to se

cure anything l
;ke a harmonious result to our la

bors. If in the end we ^luill he obliged to decide

this or any other question bv a simple majority of

one or five, why, we must yield to a necessity

wlrV i we cannot combat f&amp;gt;r remove; but so long

as there i&amp;lt; hope of anything like a unity of opinion
in the Convention upon, so important a subject as

this and I plate great cond.lenco in. that hope
I tru-,t that for one, I should be willing to do any

thing which, would promote so desirable an end.

I hc&amp;gt;]:c, therefore, that every gentleman who deems

it proper that this Convention should act together

upon this subject, and who wishes that our labors

shall he brought tn a harmonious and successful

result, will coincide with me in the opinion that

the bc-t mode of effecting that result, is to refer

this subject back to the Committee from whence

it came, or some other Comu.ittce, and allow

thorn tee oppor; unity of reporting something
v/Mrh rc jv prove more satisfactory to the Con

vention.

Mr. HOOPED, &amp;lt;-f rail llivor. I trust I am

willing to go as far as any one to secure the har

mony and success of the Convention ; but I had

supposed that the action of the Committee this

mormy&amp;gt; had sc ftV;l tlie matter. I presented,

*his forenoon, at the suggestion of several gen

tlemen, a proposition, which I considered in the

rature of a compromise, for the express purpose
&amp;lt;.-f bringing about the result of which the gen
tleman iiora Worcester speaks, but I could not

got the floor in Committee to explain it, until

after the time had expired for debate. Now, in

re-viewing the action of the Committee this morn-

::: ;, I cannot sec any good result to bo attained

bv referring this subject again back to a commit

tee. It seem.:-; to me, that if gentlemen retain the

fum.c or.inions this afternoon which they ex

pressed this morning, that we can just as well

fettle the question now as we could then, or as

vrc c:\r. at tiny future time. I very much doubt

whether the reference of this subject can serve to

bring about any good end. Gentlemen say that

the action of the Committee this morning will

serve for their future guidance in preparing an

other report ;
but it seems that we do not, all of

us, regard that action in the same light. The

gentleman for Abington, (Mr. Keycs,) has pre

sented a proposition which, if I understand it

correctly, has been decided against by the Com-
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mittce, as conclusively as anything which has

been presented. You have said by your vote in

Committee of the Whole, that you would have

your governor and lieutenant-governor elected by
a majority, and that you would have your senators

and county officers elected by plurality. But a

proposition, made by the gentleman from Natick,

(Mr. Wilson,) that they should be elected by plu

rality, upon second trial, was negatived by a very
decided vote. Yet I understand the gentleman
for Abington now to propose, that the committee

to which this is to be recommitted, shall report in

favor of senators being elected by plurality upon
the second ballot. Why, Sir, alter the very de

cisive manlier in which the Committee of the

Whole have decided that question, I cannot see

how any committee could possibly report in favor

of sxich a proposition with any hope of its ob

taining in this Convention. It strikes me that

nothing is to be gained by spending further time

in the consideration of this subjjct; bat still, if

gentlemen believe that something may be gained,

I shall not object to its recommitment.

I had supposed, from the vote of the Commit
tee this morning, that the governor, lieutenant-

governor, and representatives, would be elected

by a majority ; that the senators and county
officers would be elected by plurality ;

and that

the election of the town and municipal officers

would be left to the legislature to determine. It

seems to me that that is compromise enough, and

if gentlemen are ready to accept that, we may as

well adopt it now as any time, though I have no

objection to its recommitment if the Convention

desire it.

Mr. KEYES, for Abington. As to the mo
tions to which gentlemen have referred, every one

who has eyes might have seen that I made them
for two purposes. One was offered as a peace

measure, in the event that there was likely to be

a quarrel, and the other was offered to save time.

Gentlemen have voted one way or the other to

day upon these amendments, just as it happened.
And why r Because this whole subject is yet to

be voted upon as a plan. I say that there are

not two-thirds of the members who have agreed

upon any plan, unless it be true, as some sup

pose, that there is a class who have sworn upon
the Holy Evangelists to have a complete plurality

system and nothing else.

I suppose it is acknowledged that this whole

matter is to be organized into a plan. There is

no one thing more certain than this, that there are

members of this Convention who are willing to

have the plurality in some cases, and demand a

majority in other cases. It was upon that ground
that there was not a single proposition before the

Convention which was proper to be presented, or

which was wanted by the majority of its members.

When I voted upon one plan, I did not know
what consequences would result from some other.

I say if the plurality system is adopted at all, let

us have it in reference to the representatives in

the general court, and why ? Theoretically there

is an equality of representation now, but practi

cally there is an inequality, and the inequality

proceeds out of the fact that the towns arc not

represented on account of this majority principle.

I desire that the towns of the Commonwealth
should be represented, and if I would have the

plurality system in any case, it would be in that

of toAvn representation. Therefore 1 found my
self voting with a good many other gentlemen with

whom I had not happened to vote before upon this

particular question. I am not in favor of it as a

general plan, but many gentlemen here voted for

things to-day which they did not want some to

embarrass the question generally, and some because

they did not know the effect of their votes. I take

it, that any man who ever saw a State House

knows, that if we undertake to form a plan in this

large body in this way, it will occasion a vast

consumption of time, if nothing else. The gen
tleman from Boston, (Mr. Gardner,) could not

see the reasons for a reference of this matter back

to a committee. I have known that gentleman to

vote for a reference of a proposition back to a

committee when there was not one reason for it,

where there are a hundred better reasons for the

reference of this proposition. If lie cannot see

the reasons for this reference, it is his fault, and

not mine. There is just as much reason for re

ferring this question to a committee as there is to

have a committee in the legislature or convention

at all. That is the idea I had about this matter.

I have made two or three prophecies since tnis

Convention began, and I will make another, and

that is, if my proposition does not succeed, a week

will not accomplish the object of gentlemen in

getting up a plan. I am opposed to the plurality

system, but if the gentleman from Boston, (Mr.

Schoulcr,) expects to get any portion of his sys

tem in the course he is taking, he will be greatly

disappointed.

Mr. SCIIOULEH. I judge by the remarks of

the gentleman that he referred to myself in the

remark which he has just made. I do not know
what proposition I have made to this Convention

in regard to this matter. I merely expressed the

opinion that the Convention is now ready to pro
ceed to a vote upon the proposition offered by the

gentleman from Taunton, (Mr. Morton). I do

not know what may happen, or what will be

done. I do care what may be done
; and whether
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this Convention, or any other body, decides in

favor of or against the plurality svstem, this I do

feel sure of, that the people who sent us here ex

pect us to give them a chance to vote upon this

question, and that the gentleman, with all his

ability and boldness, does not dare to leave it to

them. Although he and those with whom he

acts, talk about the people, and their great confi

dence in them, yet when we have a plain propo
sition to submit this question to the people, he

does not dare to do it. If the people are in favor

of such a doctrine and such a system as he advo

cates, then why does he not give them a chance

to show that we arc wrong. But, instead of that,

he holds up this iron rule, and he says that the

people shall have no chance to decide this ques
tion for themselves. Every one knows that there

can be no proposition incorporated into the Con
stitution of the Commonwealth unless the people,

in their primary capacity, say that it shall be

adopted. I stand here as the advocate of the

plurality system, because, in the first place, I be

lieve it to be right, and, in the second place,

because I believe that the people wish to vote

upon it, and if they have an opportunity offered

them that they will adopt it as one of the articles

of the Constitution. But the gentleman says that

they shall not have the opportunity. I Avish

members of the Convention to keep this thing in

view, when gentlemen get up here and talk about

the people and their love for them or anything of

that kind, that they do not dare to submit such a

proposition as this to the people. The fact is,

that the gentleman dare not leave the question, to

the people.

Mr. KEYES. Will the gentleman allow me
to make a single remark r I do not regard this

as a question of my courage, for the gentleman

hardly knows what I dare do. I explained the

ground of my action in the Convention yesterday,
which renders any farther statement altogether

unnecessary. I might have told him that he dare

not submit the liquor law and other questions to

the people, if I saw fit to indulge in that kind of

argument. I said yesterday, that we were sent to

discuss these questions, and decide them as if that

decision was to be perfect and complete, and then,

upon that thorough decision of the various ques
tions winch come before us, the people could

decide.

Mr. SCHOULER. I have no doubt about the

personal courage of the gentleman, but I have a

great deal of doubt whether he dare submit this

question to the people, nevertheless. The gentle

man in hi.s remarks upon this matter, has spoken
of the effect which it may have upon parties, and

perhaps, that is what influenced him in regard to

28

&amp;gt; it. All I ask is, that this matter should be left to

I the people to decide for themselves. As for my
I

vote upon the liquor law, to which the gentleman
has made allusion, I always take the responsibility

! as a member of the House of Representatives to

j

vote upon those laws, never attempting to shirk

;

the responsibility by sheltering myself behind the

|

people. The gentleman voted one way, and I

j

another, and those that voted with the gentleman
j

were extremely anxious to shelter themselves and
i avoid the responsibility of their votes by leaving
the question to be decided by the people. I re

garded the legislature as the law-making power,
and while there, I was willing to take the respon-

! sibility of my votes, and not shirk the responsi-

bilit)
r by putting the question to the people. In

this ease it is different. We are a very different

body from the legislature. Every one knows,
that we cannot make any new provision in the

Constitution, unless the people say
&quot; amen&quot; to it.

We have given up our prayers, and we wish the

people to say &quot;amen,&quot; but the gentlemen allow

the amen to stick in their throats.

Mr. KEYES. I take it, that the two proposi
tions before this Convention, among the numerous
matters which have been introduced here, must be
referred to committees.

The PRESIDENT. The Chair will suggest to

gentlemen, that the question immediately pending
before the Convention is, to refer this matter to a

Committee, and not to the people.

Mr. SCHOULER. I wish the gentleman to

understand that I have much respect for him per

sonally, and for his great abilities, but I have

never taken a position which I was not ready to

sustain. I do not wish to speak out of order

that being a thing which I never do [laughter]
and the mere statement of the President, satisfies

me that it is not in order to go into the merits of

this question, and I therefore leave this matter

just where it begun.
The question was then taken on the motion to

j

refer the resolve, with the accompanying docu-
f!

j

merits, to a special committee of one from each
j

j
county, and it was decided in the affirmative.

The PRESIDENT stated to the Convention,
that he should announce the Committee to-mor

row.

The Accessary Vote to Elect,

Mr. IIALLETT, for Wilbraham, submitted the

following resolution :

Resolved, That the Constitution should be so
altered as to provide, that in the election by the

people of Governor, Lieutenant- Governor, State

Senators, and County Officers, the highest num
ber of votes shall be sufficient to elect, and in tho
election by the people of Representatives to the
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General Court, and Town and Municipal Officers,

8. majority of votes shall be required for a choice.

On motion of Mr. IIALLETT, this resolution

was referred to the same Committee having in

charge the resolve on the subject of elections by

plurality.

Population and Representation.

Mr. GRAY, of Boston. Before the last de

bate arose, the gentleman from Lowell (Mr. But

ler) moved, for a very proper reason, as I thcmght,

that the Committee should pass over No. 8 in the

Orders of the Day and take up document No. 9.

I am happy *in having the assent of that gentle

man to a motion which I wish to make, to pass

from No. 9 and take up order No. 10, relating to

the Council. Among other reasons for so doing,

I wish to say, that No. 8 relates to a very difficult

subject, one of the most difficult before us, I

mean the subject of the representation in the

House of Representatives. I am willing to pro

cure, and that other gentlemen should procure,

all 1 he light they can, to enable theoi to guide
themselves in forming a proper and correct decis

ion upon that subject; and therefore, believing

that the motion is in order, I beg leave to offer

the following order :

Ordered, That the Committee on so much of the

Constitution as relates to the House of Representa
tives, be instructed to prepare a table, showing
the population of each town in the Common
wealth, arid the representation to which &amp;lt;-&amp;gt;:i.-h own
will be entitled, according to the Report ol the

majority of the said Committee.

Mr. GRAY. I make the motion now, in order

that it may not delay the action of the Convention

When they arc ready to take up that subject.

Mr. BATES, of Plymouth. I wi^-h to inquire

of the gentleman, if there i.s not a table already
submitted in regard to this subject r

Mr. GRAY. That shows the representation,

under the Constitution as it existed last year and

the present year. What I wish, is an exhibit of

the facts as they will be under the proposed rep
resentation.

Mr. BUTLER. I would state, with the leave

of the gentleman, that there is an order already
before the Committee, who arc now biisy prepar

ing the Report, which will cover that very infor

mation.

Mr. GRAY. I am willing that the order

ghould lie over until to-morrow.

The order was accordingly so disposed of.

The Council and Lieutenant- Governor.

On motion of Mr. GRAY, of Boston, the Con
vention resolved itself into

COMMITTEE OF TllE WHOLE,

On the tenth subject in the calendar, being the

resolves on the subject of the Council and of the

Lieutenant- Governor.

Mr. Briggs, of rittsfield, was called to the

Chair.

Mr. HALLETT, for Williniham. I did not

expect that the Report upon the Council would
have been taken up for consideration this after

noon. But I do not know but that as Chair

man of the Committe. I am as well prepared to

present the reasons for that Report now as 1 shall

be at any time. I desire to ask the attention of

the Convention to those reasons which induced

the Committee, almost with entire unanimity, to

come to the result to which they have come.

They have given very great attention to the

subject. They have examined the Constitution

with regard to the application of the Council
; they

have examined the history of the Commonwealth
with regard to its origin and progress, and the

history of other States throughout the Union
;

they have examined all thc.ctat. tes which devolve

any duties upon the Council
;
and in addition to

this they have, through other committees, exam
ined the duties of all the officers to be affected by
a change of this sort. I believe I can say, there

fore, that the Committee are fully informed upon
all the matters relating to this subject, and that,

taking the whole subject under consideration,

they have recommended, with great deliberation,

that this body, v\hi./h i-&amp;lt; a sort of extraneous

branch or semi-branch of the executive depart
ment of o\ir body politic, should be expunged
from our Constitution

; and that the powers and

duties which now devolve upon that body of nine

councillors and the lieutenant-governor, should

be distributed, and referred to other departments
and the existing offices of the government.
The first consideration which I would present

as a reason for the Report is that of economy,
which is worthy of consideration in all reforms.

From an examination of the expenses of the

Council for the last four years, the average cost of

the Council has been
$/&amp;gt;,200.

That is independent
of the expense for stationery and other incidental

expenses, which are at least $-500. The entire ex

pense of the Council, therefore, falls but little

short of $3,000 annually. That is of no consider

ation provided you have the worth of your money.
But if you have not, then it becomes a matter of

serious consideration. The Report proposes to

change these matters so as in no wise to add one

dollar to the expense of the treasury in the per
formance of the duties now devolved upon the

Council.

Then the question comes up whether these du-
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ties can be performed by existing officers as

well as they are now performed, without any con

siderable or important addition to their labors ;

and if such is the case then there is no substan

tial objection to .so modifying our organic

law.

In the first p!.ve, let mo glunco at the history

of the Council. There may be a peculiar at

tachment to this form of government in Massa

chusetts. It originated in Virginia and was

copied in our own State. Virginia retained her

Privy Council down to 18oO, and then abolished

it. We still retain ours. In all the New
England provinces, the Council was a material

body ;
so it was regarded, and as the Report

fays, it originally had a strong significance,

when the Crown, held the authority to ap

point the governor, liuutcnaut-goveriior and sec

retary, and when the assistants or councillors

were chosen by the general court, consisting of

the tf.vvii representatives who were ckeL d by a

majority of the
people.&quot; They were a check

upon the legislation, and w&amp;lt;_re advi.-ing and eon-

Kenthig to all legislation, as a reference to our rev

olutionary history will show. The^c Councils

continued and operated upon the New England
States for some time, until they were found to be

inconvenient, and the States severally dispensed
Avith them. Tlierc is no Council left except in

Massachusetts, Maine, and New Hampshire ; and

among all the New England States, New Hamp
shire is the on lv one which has never modified her

Cou-iitution
, to any substantial effect, hince the year

1700. And whilst she is the most democratic State

in her legislation, and in her votes, ^he is the most

anti-democratic of any State in the Union in her

Constitution. And in respect to that instrument

she is no example for us.

Maine became independent of this State in

1820, and being a younger sister, and not dis

posed to adopt any new policy in the government,
she retained the Council, simply as copying Mas-

sachusetts.

Vermont originally had a Council as we have,
but in the amendment of her Constitution, in the

year 1.82S, she abolished her Council and gave, as

all these States have done when they have dis

pensed with the Council, the presiding power in

the Senate, to the lieutenant-governor.
Rhode Island originally had a Council, and re

tained it till 1837, when she abolished it. North
Carolina established a Council in 1770, consisting
of seven persons, chosen by the legislature ; and
that Council still remains in a State where the ut

most difficulty has ever prevailed, a State which
stands at the south much as New Hampshire
does at the north, having the worst Constitution

that was ever adhered to in this Union. They
represent not the present, but the past. Then, so

far as the example of the other States goes, Mas
sachusetts stands comparatively alone, because

the other examples merely exist in the forms of

government, for the simple reason that they have

not approached them so as to set them aside.

We iind, as in the recent case of Virginia, and

every other State which has had a Council, that

when they come to the adoption of a new form of

government, they invariably have abolished that

body. I ask, then, if there is any reason why
Massachusetts should retain her Council ?

It resolves itself simply into a question of ex

pediency, and that expediency resolves itself into

the duties now performed by the Council
; first,

whether they can be performed as economically
elsewhere ; and second, whether they can be per
formed as well elsewhere. Any gentleman who
will examine this Report will see that it embraces
two classes of duties which are devolved upon the

Council ; one, consisting of constitutional duties,

c\i:d the oth^r, of statute duties.

I propose to consider in the first place, the con

stitutional duties, in connection with the propo
sition which is made for the distribution of these

several duties, in order to see whether the recom
mendation of the Committee is practicable and
can be carried into effect.

The constitutional duties are,

1. To assemble upon the call of the governor,
and advi -e him in the executive part of the gov
ernment, agreeably to the Constitution, and the
laws of the land.

2. To advise and consent to all money warrant?
drawn by the governor on the treasury.

15. To assign, with the governor, the number of
senators to be chosen in each district, according to
the number of inhabitants in the same, every
tenth year, by the census. And to examine, with
the governor, the records of votes for senators.

4. To apportion, with the governor, in the year
of each decennial census, the number of represen
tatives which each city, town and representative
district is entitled to elect, and ascertain how
many years, within ten years, any town may
elect a representative, which is not entitled to

elect one every year.
i). To advise the governor in calling together,

adjourning, proroguing, and dissolving the gen
eral court, and in directing the place where the-

session shall be held within the State, in case of
infectious disease or other case making a change
necessary.

f). To advise the governor in pardoning offences.

7. To advise and consent to the appointment,
by the governor, of all judicial officers, the attor

ney-general, the solicitor-general, all sheriffs,

coroners, and registers of probate, and notaries

public ; and to consent to the removal of notaries

public from office, by the governor, upon the ad-
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dress of both houses of the legislature ;
and to

advise the governor in appointing suitable persons
to fill such military offices, as have failed to be

filled by election.

8. To execute all executive powers, in case the

office of governor and lieutentant-governor shall

be vacant.

9. To advise and consent to the appointment,

by the governor, of a suitable per-on to the office

oi secretary or treasvirer of the Commonwealth,
when such office shall become vacant from any
cau^e during the recess of the general court.

10. To consent to the removal of judicial offi

cers by the governor, upon the address of both

houses of th*e legislature.
11. To bear and determine, with the governor,

all causes of marriage, divorce and alimony, and
all appeals from the judges of probate, until the

legislature shall by law make other provision,

(which has been made).
12. To attend the governor in the administra

tion of the oath of office to the senators and repre
sentatives.&quot;

These are all the constitutional duties which de-

yolve upon the Council; and I think gentlemen

who have attached so much importance to it

will be surprised to see really how few and how

very inconsiderable and unimportant the duties

are.

Then as to the statute duties ; they are merely

those which arise out of statutes that may require

to be changed by legislation or not, as they think fit.

And when these provisions are made by law, it

it is proposed to leave it to the legislature to make

any other arrangement they may think proper in

regard to the --o statute duties. What are they, Mr.

Chairman ? They are all defined here :

. 1. To examine and count, with the governor,
the returns of votes for representatives in con-

jrr&quot;
&amp;gt;. and for electors of president and vice-pre

sident.

/. i o visit, with the governor, the State Prison

annually, or oftener, at pleasure, and supervise its

general discipline, and perform other advisory
services with the governor relating to that in

stitution.

3. To advise and assist the governor in his ap-

poJ-t -oiit- fud duties relating to the State Lu
natic Hospital.

&amp;lt;t. lo aavi.-,e and assist the governor in his ap

pointments and duties relating to the Board of

Education.
o. To advise and assist the governor in his ap

pointments and duties relating to the State lie-

form School.

6. To advise and assist the governor in his ap

points and duties relating to the Board of Agri
culture.

7. I o advise the governor in his appointment
of trustees of the State Library.

8. To advise and assist the governor in his du
ties relating to any representative districts which

may be formed by towns, under the thirteenth

article of amendments in the Constitution.

9. To advise and assist the governor in his ap
pointments and duties relating to Pilotaae and
Pilots.

10. To advise and assist the governor in his ap
pointments and duties relating to commissioners,
and their compensation, and reports for a great

variety of purposes ; also, relating to various

trustees, and to the approval of otlicial bonds ;

also, relating to the issue and disposition of State

scrip ; and also, relating to the various State

funds, and many other subjects, all which arc pro
vided for by a great number and variety of tem

porary and special acts and resolves. Accounts
are now examined and certified by the auditor of

accounts.&quot;

These are the statutory duties. No\v there

are some other duties which are performed that

come under this general head. I have obtained

from the office of the Secretary of State, Mr.

E. M. Wright, his statement of all the practical

duties which now devolve upon the Council
;

and this comes from his own observation as Sec

retary of that Board. It is as follows :

&quot; SECRETARY S OFFICE, Boston, )

May 16th, 1853. }

SIR, In reply to your request of the 13th hist.,

I have the honor to submit to the Committee of
the Convention the following brief synopsis of

the &quot;duties now performed
&quot;

by the Executive
Council :

1. As visitors to several of our public inst
: -

tutions.

2. The returns of the examiners of votes on the

second and unsuccessful trial to elect county com
missioners.

3. The returns of the Massachusetts Hospital
Life Insurance Company ; returns of bridges and

turnpikes, of beef and pork, fish, ashes, butter,

lard, &c., are laid before the governor and
council.

4. The examination of all warrants drawn on
the certificate of the auditor

; also, of all questions
in which the auditor is in doubt, or where the

compensation for sc rviccs is left by law to be fixed

by the governor and council ; or when they think

the auditor may have erred in judgment.
5. The guardians annual statement of the

various Indian tribes are made to the council.

6. To advise and recommend in the appoint
ments to civil office, and in the removal from
office of persons not clothed with judicial powers.

7. To advise the adjutant-general in all cases

where that officer requests it, or when the laws
direct it.

8. All applications for pardons and commuta
tion of sentence of convicts, are referred for ex
amination to a committee, which has usually em
braced one half of the coiincil. The applications
are increasing with the progress of crime.

9. The examination of the returns of votes for

senators, representatives to congress, electors of

president and vice-president, and in all cases

in wliich returns made by law are referred to

them.
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The foregoing enumeration, of the subjects

claiming the attention and action of the ex
ecutive council, is as perfect as I can make it,

from the very limited time I have been able to

give in the examination.
With great respect, I am, Sir,

Your most obedient servant,
E. M. WRIGHT.

To lion. E. K Hallett, Chairman.&quot;

Mr. Chairman, these are the duties which are

now practically performed by the Council, and I

was suprised, on making the inquiry, to learn,

that what in 1843 when I was a member
of this Board was the most arduous, most per

plexing and annoying duty performed by the

Council, is no longer a duty performed by that

Board. I refer to the question of settling ac

counts. If the gentleman from Charlestown,

(Mr. Thompson,) was in his seat at this moment,
I could refer to him, because he was chairman of

the Committee on Accounts, on that occasion.

Unquestionably, it required the most active and

able minds, and the most competent persons in

every respect, to go through with the elaborate

examination of all the accounts which were exam
ined by the Council, and which went before a

committee.

In 1849, by the Act establishing the office of

Auditor, the whole of that duty was withdrawn

from the Council, and went to a more appropri
ate board ; and the Committee have taken for

granted a fact which might well be taken for

granted, I suppose that the office of the Auditor

will be incorporated into the Constitution, or, at

all events, it will become an office of so much

dignity and importance, that we cannot conceive

there will be any hesitation in making it, like that

of the Secretary of State, or the Treasury, come

within the range of the Constitution. Then that

whole class of accounts is withdrawn from the

Council. I venture to say, that if, before 1848

or 1849, the question of abolishing the Council

had been taken up and considered, great objec

tion would have been made. It would have been

said, you cannot get along without that Commit
tee ; you rau&amp;lt;t have it to examine your account^.

I have thus briefly enumerated the statutory,

constitutional, and practical duties which devolve

upon the Council ; and I now desire to examine the

other question, whether these duties can conven

iently be distributed to other brandies and other

offices of the government. That some progress
has been made in regard to this Board, I admit.

It has not been abolished, but the absurdity that

was formerly associated with it has been done away
with. The first thing which struck me as being
ridiculous in the government of Massachusetts,

was that a body of men should here meet together

in convention, and deliberately go to work to bal

lot for nine councillors taken from the body of the

senators who used to sit then in the area on those

seats. And on one occasion, after the President of

the Senate had announced the important fact that

these nine gentlemen were all elected councillors

to advise the governor, it was found that they all

declined the privilege, as they preferred to remain

in their present positions, instead of being elevated

to the dignity of common councillors ; and there

upon the convention dissolved, and the members

went about their business
;

a new order was

passed ; the convention came together again, and

they proceeded to elect a number of persons who
did not belong to the Senate.

Sometimes, I believe, the ceremony was car

ried so far that they elected the gentlemen and

the two boards separately, and a formal letter of

resignation was written and transmitted to the

governor, whereupon a new election was gone
into

; but that was considered ridiculous after a

great many years, and they abolished it, but still

they have got the same incumbrance of having a

convention meet here to elect nine gentlemen
called councillors, who retire into that room and

take charge of his excellency the governor. Now
let us see whether there is any utility in this ;

for that is the test, after all. Or is it not rather

one of those things that the people expect us to

strike off, so that when the legislature meets here,

it may meet as a legislative, and not as an execu

tive body, and not spend one-half or one-third of

a session in organizing its own body and electing

blanks. The only thing of the kind which exists

anywhere is in New Hampshire and in Maine,
where the Council is not elected by the legisla

ture, as they arc here, but originally by the

people, at the same time that they vote for sena

tors
;

so that the Council and the legislature are

not troubled in respect to their election. Here

they have all that trouble to get the committee

together.

The Committee had the proposition referred to

them to distribute the districts among the coun

cillors, having then eight in number, and to have

the Council elected by the people. We were

wholly unable to see any reason which would

justify such a course as that, and therefore the

proposition was laid upon the table, and the reso

lutions were introduced to abolish the Council.

In fact, it would be a perfect anomaly to under

take to elect a governor by the people, either by a

majority or plurality, and then elect eight gentle

men out of eight different parts of the State, to

come here and take the guardianship and control

of him. You would not know what sort of
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gubernatorial monster you had at the head of

affairs.

Now the first principle of a republican govern

ment is this of checks and balances. Govern

ment is created in an executive power and a

legislative power ; the executive power having a

veto upon the legislative power in certain cases,

and the legislative power having two branches,

which are a check upon each other, and a check

also upon the executive. Is there any necessity

for all this complicated machinery of an additional

check upon your governor ? If he were appoint

ed under royal authority, there would be
; but

being chosen by the people, there can be none.

The mode of distributing its duties are as fol

lows. I will now proceed to that. In the first

place, the Council has the advisory power with

respect to pardoning offences under the govern

ment. Mark, Mr. Chairman, if you please, the

term there used is adrisory power ; there is no

other power. There is this distinction in the

Constitution perhaps it has not often been re

ferred to, but it is a very important one that the

Council may advise the governor with regard to

pardons, but they have not the consenting power
or the rejecting power. In appointments to office,

it is said,
&quot; by and with the advice and consent of

the Council;
&quot; but in reference to pardons it only

8ays, &quot;by
and with the advice of Council.&quot; I

hold that it is perfectly constitutional, under the

phraseology of the Constitution although I do

not sec that the question has ever been distinctly

settled, or perhaps sufficiently raised to make

issue upon it for the governor to take the advice,

and follow it or not, just as he pleased. This

is proved by the fact that they have not got the

consenting power ; and if they have not got that,

they have not got any forbidding power. All

they have got is the right to advise him ; and the

most difficult thing which a man can learn, and

the last which he does learn, is to stop advising

his neighbors. Now the advising power is a

mere power of suggesting ; and then what is this

proposition that causes gentlemen to start with,

alarm : Yovi authorize the executive to pardon
convicts out of your State Prisons and Houses of

Correction ;
and you are going to put an im

mense responsibility upon any man s shoulders

to give that power. That is what they tell us.

Now I ask you to look and see if the Council

has anything more to do than simply to advise

the executive how to act ; and then he does just

as he thinks proper. This matter of advising

pardons is, in my judgment, a wholly improper

power to exercise. What is the power ? Your
executive power is brought directly in conflict

with your judicial power ;
and that is a delicate

power to exercise. In plain language, Mr. Chair

man, it is the baron power it is not citi/eix

power. When you give to officers this power of

discretion without limit, you give them a despotic

power, which is only to be controlled by public
sentiment. I shall undoubtedly be met by the

statement that this business of pardoning con

victs is a very important business in Massachu

setts that there are some two or three hundred

cases examined by the committee and the lieu

tenant-governor, as chairman of that committee,

during a session, and that they go into a deliber

ate examination of the cases of all who apply for

pardon. That very tiling shows the importance
of a cautious exercise of such power.
One thing is certain ; if you give discretion, or

if you work in the dark without discretion, the

more undivided your responsibility is, the more

certain you are of a correct and faithful perform
ance of the duties ; but if you divide the respon

sibility, you cannot expect it. Now, what is the

position of the governor and council with regard

to the pardoning power ;
I served upon the

Council with very great anxiety and care for

a whole year, and I think I know something

about it. Tins committee is appointed, and

they meet in an ante-room, perhaps, every day,

perhaps, two days in a week, at stated perious,

by which they become a sort of open court, to

advise cvery-body to send in petitions, and try

to get out of State Prison. It is an open court

for the purpose of clearing your jails after the

regular judicial tribunals have sentenced of

fenders, and amounts to nothing more than an

invitation to convicts to apply for pardon. What
is the result? Every man runs a chance of

escape from his cell, if he can get up a petition,

and get a lawyer for a fee of five dollars, to go

before the Council
; why, Sir, he will give it to

him, and start him off at once, and will try to get

some good-natured warden, or chaplin, or any

body whom he can persuade to act for him, and

have a petition handed around, and when he gets

a number of names upon it, in it goes before the

committee. Now, who knows anything about

the circumstances of these cases : Is the attorney
-

general ever informed ? Is the district-attorney

ever informed that a man has applied for pardon. ?

The gentleman from IVamingham, (Mr. Train,)

can answer me, perhaps ; bui I never heard of

such a case. I never knew an instance in which

the prosecuting officer was informed that A H,

had come before the Council and applied for a

pardon. Well, Sir, the result is, that a false

philanthropy is aroused. A B, has his case laid

before the committee he has his story told, and

perhaps, his weeping wife and children are in an
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ante-chamber, and thc&amp;gt;e influences operate upon
the Council until they arc sometimes led to do as

the unjust .judge did with regard to the widow,

and yield to the earnest importunity, perhaps

against their better judgment, without knowing
whether it is really right or not. Is that a proper

tribunal, before whom the sentences of your judi

ciary, solemnly passed after hearing all the testi

mony and examining the evidence, should be

brought for revision ? Here they can only ex

amine the witnesses on one side, who, without

being sworn, can tell any story they please ; and

after hearing these stories, the committee deliber

ate and make a report, recommending that A B,

be pardoned, and send it to the governor. Then,

what does his excellency, the governor, do :

You, Mr. Chairman, (Mr. Briggs in the Chair,)

know something about it. I think it is very

rarely that the governor makes any particular

examination of the case, if the Council recommend

a pardon. If they do not recommend a pardon,

after hearing the circumstances represented to

them, they make no report. Then, to be sure, a

case come before the Council sometimes, where it

is taken up and discussed, and the members are

divided in their conclusions, and in such a case, I

suppose the governor examines it himself. But I

do not believe that the governor is presumed

although you know best upow that subject to go

into a full examination of cases where the Council

agree in their report. But if the Council refuse to

recommend a pardon, the application is made to the

governor himself; and he has all the investiga

tion to go through again, and all these importu
nities and solicitations arc brought to bear upon
lum. Then, too, if the governor feels any doubt

in the first instance, where the Council advise

a pardon, he has to go over and consider the

whole matter. Understand me, Mr. Chairman,

as throwing no imputation at all upon the care

with which this power is exercised, I say it would

not be in the nature of things that the governor

should go over every detail of all these cases, when

he has a committee appointed to advise him in

reference to the matter. He has a right to assume

that this committee, having taken the responsi

bility upon themselves, have come to a correct

conclusion, unless there is some strong reason to

lead him to believe the contrary when, of course,

it would be his duty to revise their decision. How
can he revise it ? If he undertakes to revise the

case, before affixng his pardoning seal to the docu

ment, he should of course have all the witnesses

before him, but this he does not do, and therefore,

he takes the report of the committee ; he considers

that as correct, and acts accordingly.

Now, Sir, in one word, will you leave this

power where it belongs, in the executive ? Am
I to be told that this is a power which the gov
ernor of Massachusetts cannot exercise, because

there are so many criminals here who desire par
dons that it is impossible for one individual to

attend to all this business ? My answer is, that

this very power rests in the president of the

United States. He is president over the thirty-

one States of this Union, and has the pardoning

power with regard to every offence committed in

these thirty-one States against the laws of the

United States, and does he not attend to it ? Can
he not attend to it ? Does he not perform that

duty: The people of the United States hare

confided to him the performance of this duty,
and who ever heard of anything like a complaint

upon this subject, either in this Commonwealth
or anywhere else ? Now if one man can perform
this duty for thirty-one States, in all criminal

cases in the limits of the United States, and fo

all offences and crimes committed against the

laws of the United States, cannot the governor
of Massachusetts do it for a single State ? In a

great majority of the States I do not think there

are more than four or five exceptions, although
I will not undertake to give the precise number,
for I hare not had time to make a thorough ex

amination of that particular point in a great

majority of the States, and, I believe, nearly all,

this power is given into the hands of one man j

and if the governors of all these States exercise

it where is the difficulty here ? Gentlemen may
tell me that Gov. Porter, of Pennsylvania, out

raged the community by his indiscriminate pardon
of offences, and that one of the governors of New
York, Gov. Young, I think, outraged the com

munity also in this respect. Very well what
became of those gentlemen ? The public took

the matter in hand and passed sentence upon
them ;

and have you ever heard of a repetition of

such offences ? If the governor is corrupt, or

becomes too lenient, whether through sympathy
or through bribery, his condemnation will be sure

to come from the hands of the people they will

sentence him, without anything like la\vr to act

upon him. If, through weakness or imbecility,

or by yielding to importunity, he extends too

much clemency, the people will soon learn that,

and they will intrust no more power to such a

man. If, on the other hand, he is stern, unbend

ing, and will never yield, the public will correct

that also. How then arc these things likely to

occur, where they will not in every case be cor

rected by the simple application of public senti

ment ?

&quot;What do you want the exercise of the pardon

ing power for ? Undoubtedly there are cases
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where the influence of the punishment is benefi

cial to the criminal, and where he should he re

stored to society, of which he will become a useful

member ;
but who is competent to judge of that?

Is not one man, who has made it his study for

years, more competent to judge than those persons

who have never been in circumstances to judge
of these matters r Is not the executive of the

State more competent to decide, and more capa
ble of coming to a correct conclusion than such a

body as the Council ? What is that body ? Very

respectable men, undoubtedly one year Demo
crats, anothcr^year Whigs, and sometimes perhaps

belonging to the other party. Here they are, a

body of conflicting opinions Whigs one-half of

the year and perhaps none the next half a body
that no lawyer would go to for any legal decision

:
whose majority consists of five ;

and how can

they pass upon any subject ? They have no pre
cedents in the Council they keep no precedents

they have no rules for pardoning, or the only
rule that I ever heard of, is, that no man has a

right to apply for a pardon until he has served

out half the time of his sentence. So that your
Council assume at the start, that the judiciary are

one- half wrong in every sentence they pronounce,
and you might just about as well pass a law that

every criminal shall be pardoned at the expiration

of half his period of sentence, as to establish the

rule that every one of them shall have a hearing
before the Council at that time. The result of

the system is, that every criminal comes at the

end of half the term of sentence, with the appli

cation for pardon. There is not a practising law

yer in t!ie State, but what knows that it is com
mon language to say that a criminal s sentence

expires at the end of half his period of punish
ment.

Let me not be understood as being opposed to

pardons. I am in favor of them wherever they
can be granted with safety to the community, and
such cases there undoubtedly are. But while I

am in favor of pardons in such cases, I would

rather that the responsibility of exercising the

power should be placed upon one man, to Avhorn

the community can look, and say, &quot;you
did this,&quot;

and &quot;you
refused to do this,&quot; than to have it di

vided among eleven persons nine councillors

and the governor and the lieutenant-governor
who may let out some monster of a criminal, who

might imbue his hands in blood the very night of

his release, and when you ask who let this man
loose upon society, receive for answer from the

governor, that the Council did it, and from the

Council, that the governor did it. It would be

just like a corporation no responsibilty under

heaven.

But if the governor exercises the power alone,

there is dignity in the responsibility, and he feels

it, and he decides in the presence of the high sover

eignty of the people. So much, then, for the

pardoning power.

Now, the next proposition regards the advising
and confirming power, in relation to appointments
to oifice. There are no other than civil officers

that are appointed by the governor, by and with

the advice and consent of the Council. The ad

jutant-general is appointed by the governor
alone. You have gone so far as to trust the

executive to appoint military officers, without

any advising council. There arc the judges, the

attorney-general, and other officers, now appoint
ed by the governor, by the advice and consent of

the Council.

The question then arises, will you increase the

patronage of the governor at all, by taking away
the councillors around him ? It is not very ma
terial to me where the confirming power goes. I

trust that, by the Constitution which will go out

to the people, many of the officers who are now

appointed by the executive, will be made elect:Ar
e,

either by the people or by the legislature, and in

that way a very great portion of the executive

patronage will be taken away from the governor.
If tliat shall be done, the cases of appointments
referred to the Senate will be rare.

Now, suppose there should be a proposition for

the appointment of the judges of the supreme
and inferior courts, by the executive ; is not the

Senate the more fitting body to confirm the ap

pointment ? Is it not safer and more conserva

tive to intrust that power to that body, coming as

it does from the great body of the people, than to

intrust it to a little conclave in the ante-room, or

governor s chamber, where they could sit down,
knock their heads together, and appoint whom

they think proper? Would not that all be a

combination to suit a particular party ? If the

governor is one way and the Council another, the

governor blocks up all action. If the governor

and Council are all of one politics, then it amounts

to a mere distribution of the spoils, in the manner

which will best accommodate the views of a par
ticular party, and it is done in such a way that

the people do not know anything about it. On
the other hand, if the governor stands in one atti

tude, about half and half, then the governor has

to coax, and the Council drive.

Now, is this the position in which you will

place the governor, in reference to the appointing

power ? Let him have the power of nomination,

and let that responsibility rest solely upon him
self. Of course he knows whom to advise, if he

needs it, as well as if he had a board of council-
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lors around him. His nominations, then, go be

fore the Senate, and arc brought under the con

sideration of forty citizens of this Commonwealth.
If you provide by the Constitution that your

judges, who hold their offices for a period of years,

shall be nominated by the governor, tell me,
where is most likely to be found the conservative

principle in this council board, or in the forty

senators who have got to answer to the people
for what they do ? Tell me, could you put forty

men into the Senate Chamber who would dare to

reject, 011 personal or party grounds, a man who
shall be nominated for judge of a court: It

could not be done. Then you have a higher

security for the proper exercise of this power
than you now have.

You have had judicial officers of the highest

grade, appointed ; but who knows the process ?

For those appointments, you are indebted to the

integrity of the governor, and not to the Council.

The best judicial appointments that have been

made in this Commonwealth, have been rather by
the wise and firm decision of the governor, than by
that of the Council. Then I say the Senate is the

conservative board of the government in all such

cases. I do not apprehend that you will refer to

them the appointment of any very considerable

officers. There are many whose appointment or

election will be provided for in some other

way.

Well, but some will say that the Senate must

be a perpetual body, in order to confirm these

nominations. The proposition here made is only
a general one, to be carried out hereafter in detail,

in the form in which it will finally be introduced

into the Constitution. The governor will have the

nominating, and the Senate the confirming power.
If he should make a nomination in the recess of

the Senate, it would stand, as do nominations

made by the president of the United States in the

recess of the Senate of the United States, until the

Senate should come together again, and I am not

sure that it would not produce a good effect, for

the government finding the unfitness of the per
son nominated, might withdraw it before the

Senate came together.

The third proposition is the examination of the

returns of votes for senators, &e., to count up
certain figures and declare the result. This is the

merest executive office in the world. It simply

requires to take the rcsiilts in relation to the mat
ters embraced within this general provision, and

apportion the senators upon that. Practically,

the secretary of state now does that. He sends

in the figures, and they adopt them. So it is in

relation to the returns of the inspectors of beef,

pork, ashes, &c. As to these matters, some clerk

does the figuring and submits it to the board, and

they say, very well, and go about their business.

Now, all these matters which arc mere details of

figuring, and estimates to be made, and which

any man of ordinary capacity can do, are proposed
to be referred to a board consisting of the gover

nor, lieutenant-governor, secretary of state, the

general treasurer, and the attorney-general, or a

majority of them. We have inserted the name
of attorney-general among them, though not re

quiring him, positively to act, because a majority
will always be present to perform the duties, and

he may be engaged in court so he could not act.

15 ut in a case of difficulty, he is the proper officer

to be a member of the board.

Now, where is the board located ? Not at the

extremes of the Commonwealth, to be sent after

when a few votes have to be counted ; not to be

sent for, and the travel to be paid for, but here in

the State House at hand, where, directly upon
the returns being received by the secretary of

state, they can come together, perform the calcula

tions and make their report. Is it not an easy
and natural operation r Can you ever have five

men, and these important officers, whom you can

not trust with these highest executive duties of

the Commonwealth r

So much as regards all these matters, every one

of which can easily be performed by these officers.

If, by devolving these new duties upon this

board, they should be compelled at certain times

to employ a few additional clerks, what would

that amount to ? A very inconsiderable sum.

Even if we should now take that six thousand

dollars from the Council, and distribute it, or a

portion of it, upon the salaries of other officers,

so as to make it sufficient to command the best

talent and the best ability of the citi/.ens of this

Commonwealth, I should not consider that the

State would lose anything thereby. 13ut I be

lieve that we make a direct saving of that amount

in abolishing the Council.

The fourth proposition relates to the governor s

warrant for drawing money out of the treasury.

This is an important consideration, and some gen
tlemen will say you cannot possibly trust any

body but the Council, to supervise the action of

the governor in drawing warrants. The Council

are undoubtedly intelligent and able men, or at

least they may be, for that depends upon whom

you may happen to elect. But what is this duty
of drawing money-warrants ? They arc, in al

most all cases, drawn in obedience to express stat

ute, or positive resolve of the legislature of the

Commonwealth. The money cinnot be drawn

otherwise. Sometimes the construction of the

resolve, or the mode of paying the money, may
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come under the supervision of the governor. It

may be a question of difficulty and doubt.

Now, what does this proposition propose to dor

In the first place, your auditor lias every claim

against the government submitted to him, there

is one set of claims exempted from such exami

nation, for the legislature do not allow him to

look over their pay roll, which is their affair,

however, and one which we can trust them,
and before it is paid, it must pass under his su

pervision, lie examines it, declares the law appli

cable to it, and pronounces it a valid claim or

not, according to the law and facts. If he says it

is bad, and rejects it, then the party may apply
to the governor, or to the attorney-general, and

get an opinion upon it.

I should like to have a law that a party who
has a claim against the government should have

the right to go into our judicial tribunals, and de

mand of the Commonwealth that she should pay
the debt, in the same manner that one individual

compels another to pay what he owes
; for I can-

iiot see the principle by which the government
has the right to say, &quot;I make every-body answer

me, but I answer nobody.&quot; The idea is one we
borrowed from the crown of England, and which

was incorporated into the government at the be

ginning of its existence.

But if you do not give a citizen the opportuni

ty to go into the courts and adjudicate the claim,

you say here in this proposition, that in all cases

of doubt, the matter shall be referred to the ad

vice and approval of the attorney-general, or such

other officer or officers as the legislature may by
law direct. Have you not, in this provision,

every security that you can desire r

The ti th proposition, which embraces all ex

isting duties, not enumerated herein, may possibly

escape the supervision of the Committee. It says,
&quot; that all other duties now required to be per
formed by the Governor and Council, jointly, or

by the Council, shall devolve on the Governor un
til the legislature shall otherwise provide by law.&quot;

And that makes a whole executive. It sets

you up a man who is chief magistrate of the Com
monwealth, or exactly as your Constitution has

it,
&quot; Supreme Executive Magistrate.&quot; The word

&quot;

supreme,&quot; I hope we shall knock out of the

Constitution, when we have got rid of &quot; His Ex

cellency.&quot; And I know of a case where a man
lost his election by using that word in his mes

sage. Not the &quot;

Supreme Executive,&quot; but the
&quot;

Executive,&quot; is the title by which this office

should be known, and by which he should exer

cise the power delegated to him by the people to

carry out the will of the people according to the

Constitution and laws of the land.

The last provision is the residuary power which

falls upon the Council, in case of the death of the

governor and lieutenant-governor, but that hydra-
headed monster has never yet been created. It so

happens that the governor and lieutenant-gover
nor have both never been taken away at the

same time, and therefore these nine tyrants not

thirty tyrants, as they had in Athens, but these

would-be nine tyrants have never been created.

I think the Constitution should guard against

such a power as that. Why, Sir, it would be

worse, nearly nine times worse, than Mr. Cal-

houn s singular proposition, that there should be

two presidents of the United States, one chosen

from the North, and the other from the South,

each of whom should have power to veto the ac

tion of the other. It would be very like some

judicious farmer who should hitch a pair of oxen

to each end of his team, and then undertake to

drag his load. Now, in order to guard against

this vacancy, which is certainly not likely to

occur, the Committee have reporteel this resolu

tion :

&quot;Resolved, That it should be provided in the

Constitution that whenever the offices of gover
nor and lieutenant-governor shall both be vacant,
the legislature, if in session, shall, by joint ballot,

fill the vacancy of governor; but if the legisla

ture be not in session, then the Speaker of the

House of Representatives shall act as governor
until the next annual election. And in case of

the death, disability, or resignation of the Speak
er, the legislature shall be convened by procla
mation of the secretary of the Commonwealth, to

fill the vacancy by joint ballot of both houses.&quot;

Mr. TRAIN, of Framingham. I wish to ask

the gentleman for &quot;VVilbraham if it is intended

by that resolution to provide, that in case of the

death of the governor and lieutenant-governor,

the legislature shall have the power of electing to

those offices anybody they may choose in the

Commonwealth.

Mr. HALLETT. It is left in that way, though
it may be amended in that respect, if it should

seem desirable. The resolution provides that in

case of the death of the governor and lieutenant -

j governor, the legislature shall elect a governor ;

and it may be amended so that they shall elect

one from the whole Commonwealth at large, or

not, as the Convention may determine, if they
are in session

; but if not, the Speaker of the

House of Representatives shall act as governor
until the legislature shall convene. And if,

which is so extraordinary a case that it could

hardly possibly occur, the governor, lieutenant-

governor, and speaker of the House of Repre-

sentatires, should all be taken away when the

legislature was not in session, the Secretary of
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the Commonwealth should issue Iris proclamation

calling the legislature together for the election of
j

governor.
This is the view which has been taken by your I

Committee, and I have great pleasure in saving j*
i

that it is a subject having reference to a change in
j

our organic law, in which it is impossible for
j

any party elements to enter. There is no possi- !

ble calculation that can be made by which one
j

party would be benefited above another. It i&amp;gt;

simply a question which commends itself to our

judgment, whether or not these changes should
j

be made in order to bring about the simplifica- i

tion of this department of the government. It
j

is a duty which we owe not only to o\irselves, i

but to the Constitution, that we should hrirg our !

government to the simplest form which it is pos
sible for us to arrive at, consistent with that

respectability and that reverence for our laws
!

which is so essential in all governments.
I trust that the same unanimity winch pre- |

vailed in our deliberations in Committee, may I

also characteri/e the action of the Convention
j

upon this subject.

Mr. GOUtGAS, of Concord. As tl:e hour

bas arrived at which the Convention usually ad-
j

journs, and as the Committee is exceedingly thin,

I move that the Committee do now rise, report !

progress, and ask leave to sit again.

The motion was agreed to.

The Committee accordingly rose, and the Presi

dent having resumed the Chair of

Till: CONVKXTlOX,

The CHAIRMAN, (Mr. Brigg&amp;gt;,
of PitN field,

reported progress, and asked leave for the Com
mittee to sit again.

Leave was accordingly granted.

On motion by Mr. &quot;WEEKS, the Convention

then, at six o clock, adjourned until to-morrow
at 10 o clock, A. M.

TJI IRS DAY June, &quot;2,
IttoO.

The Commti. i: met, pursuant to adjournment
at 10 o clock, A. M.

Prayer was offered by the Chaplain.
The Journal of yesterday was read and ap

proved.

Vacancies,

Ou motion by Mr. &quot;WILSON, of Natick, it

was

Ord(&amp;gt;rcd, That the Special Committee to whom
was referred the resolve relating to plurality in

all elections, be instructed to inquire into the ex-

:

pediency of so amending trie Constitution that all

vacancies occasioned by failures to elect sei ators

and representatives by a majority on the pay of

the annual election, shall be filled by elections to

be held on the second Tuesday of Deceit V er, by
a plurality of votes ; also, so as to give the legis

lature authority to provide by law that crunty
and municipal officers may be chosen by a rlural-

ity of votes such law not to take effect until two

years after its passage.

XuJ&amp;gt;mi*,,io)i of :&amp;lt;&amp;lt; parate Questions.

Mr. COLE, of Cheshire, offered the following

order :

Ofdtred, That the Committee on Enrcltrent be
directed to consider the propriety of reporting to

the Convention that it is expedient and \ ro] cr to

sidmiit to the people, for adoption or rejection, so

much, of the amended Constitution as relates to

the number of Representatives and the basis of

their Apportionment, Elections by Plurality of

Majorities, and granting the loan of State C icdit,

in questions distinct from each other andiron, the
* ^institution as a whole.

The order was adopted.

Population and Representation.

The order introduced yesterday by Mr. Gray, of

Boston, in relation to procuring a statement rt the

population and representation of each town in the

Commonwealth, was taken up for consideration.

The question being on its adoption,

Mr. GUISWOLD, for Erving. I would sug

gest to the gentleman who moved that order, that

it would be better to amend it by inserting in the

place of the- Committee, the Secretary of theO rr -

monwealth. It is a mere matter of calculation,

which the Secretary can make with more facility

than the Committee can.

Mr. CRAY. I accept the amendment.

The order was modified accordingly.

Mr. BIRD, of
Walp&amp;lt;-le.

I desired yesterday

that this order might lie over, for the reason that,

like nun iv others, it requires an expenditure of

monev whi&amp;lt; }), in my opinion, is entirely un-

neccxstry. 1 hold it to be unnecessary because

there is a document already on our files containing

all the information which this order calls for, with

the exception that it bas not a column stating the

number of representatives to which each town

will be entitled under the rule proposed by the

majority of the ( ommittee. This is a matter

which any person, by a very simple process, can

determine for himself in three minutes. The

result may be arrived at merely by dividing the

population as it is given in that document by five

thousand, and adding one representative for

every additional five thousand, that is to say.

all towns having less than five thousand inhab-
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itants should liave one representative, as now,
and all towns having more than this number
of inhabitants should have one representative

for every additional five thousand. It seems

to me, therefore, that there is no necessity in

the least for expending several hundred dollars

for information which we have already in our

possession. Besides this, the printing would be

of that description which printers call rule and
column work, and more costly than any other kind.

I hope that the gentleman who proposed the order

will withdraw Ins motion.

Mr. GRISWOLD, for Erving. I do not think,

myself, that this order is very necessary, yet I am
willing to vote for it. It is true the calculation

is very simple, and by taking a list of the towns
on the document which we have, the number of

representatives to which each town is entitled can

be ascertained in a very few moments ; but not

withstanding this, it would be very convenient

for the members of the Convention if they could

have a document before them containing the ne

cessary information so that during a discussion

they could at a glance see the number of towns
and the number of representatives to which each

is entitled. As it is a matter not only of con

venience, but of some importance, I am on the

whole, disposed to vote the order.

Mr. EAULE, of Worcester. I hope, if the order

is to be adopted, it will be so amended as to in

clude the document No. 12, which has been

alluded to, which is now before the Convention,
so that we may have the whole matter before us,

at one view
; all that is necessary will be to re

print the present document on this subject, and
add an additional column. It will probably cost

us no more to have it printed in this form, than it

will to have it printed by itself in the manner pro

posed, with only a single item of information. I

hope that the mover of this order will consent so

to amend it, that it will include the document
now before the Convention.

Mr. G RAY. I agree entirely with the remarks
of the gentleman on my left, (Mr. Earle,) and
should be glad to have the two documents thus

incorporated into one. I suppose, however, that

after the order is passed it will then be com

petent for the Secretary to add anything not

repugnant to its true intent, and I hope, that under

the direction of the gentleman from Worcester,
the amendment will be made in accordance with

his suggestion.

Mr. WILSON, of Natick. I have no objection
to the offering of this order and making the in

quiry as to the expediency of its adoption, though,
if adopted, it will occasion a large expense, which,
in my opinion is entirely unnecessary and un

called for. The information desired can be easily

obtained by a little calculation
; for instance, a

town of five thousand inhabitants is entitled to one

representative, a town of ten thousand inhabitants
to two representatives, a town of fifteen thousand
inhabitants to three representatives, and so on, so

that every man when he knows the population of

a town may easily ascertain the number of repre
sentatives to which it is entitled. This calcula

tion can easily be made by those members who

may desire to refer to the matter, and a large

expenditure of money will thus be avoided. I

hope, however, that if this order is to be adopted,
it will be without the amendment which lias been

suggested, by incorporating another document
with it. A friend suggests that the order may lie

over for a day or two, but I think if we want it at

all, we want it at once. A discussion may arise

upon this subject, and unless, we have the neces

sary documents it may have to be postponed for

the want of them.

Mr. GRAY. I have the pleasure of agreeing
with the gentleman from Natick, (Mr. Wilson,)

upon one point, and that is, that if we want this

document at all, we want it now ; and I stated

when I moved the order yesterday that I did so

because I did not desire to delay the action of the

Convention upon the subject. It is merely an

order for information, and how often do we

print reports and other documents of much less

importance than the subject of this order, con

taining not more than three lines which every
man can carry in his head ? Does the gentleman

suppose that the members of this Convention can

stop in the middle of a debate to make this calcu

lation, and do it satisfactorily to themselves r If

he does, he is certainly mistaken. I want it in

black and white so that there can be no mistake

or delay in the calculation whatever, and so that

reference can be had to it in an instant if desired.

It is the first time I ever knew an order of this

kind to be objected to ;
we have put everything

in print which has come from the Committees,
and why not let this also be printed ? It is infor

mation which I think the Convention, as well as

tlie people, stand in need of, and I hope it will

not be refused. Any person can take an old

almanac that has a census in it and work out this

calculation with his pencil ; but I do not wish

gentlemen to be subjected to that inconvenience.

I desire to facilitate the business of the Convention

and spread every measure before it in its true

light, so that we may have no trouble in discuss

ing its merits and principles. I care not whether

the information we want, be printed in connec

tion with the present table before the Convention

or by itself, but I desire it to be printed in such
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manner that we can arrive at it without calcu

lation or difficulty. That is my intention.

Mr. WILSON, of Natick. I would suggest to

the gentleman from Boston that if this order is

adopted, it will be best to simplify the tables of

information which it proposes to have published,

so that all towns having a like number of repre

sentatives should be placed together, thus making
the document very brief and comprehensive. If

printed in the form of the document now before

us, it will probably cost several hundred

dollars.

Mr. GRAY. 1 do not agree with the sugges

tions of the gentleman opposite. What we want

is to compare the representation and population

of the various towns, and the object of my propo
sition is that this comparison may be arrived at

with as little delay, for the purpose of calculation,

as possible.

For instance, here is one town that has

one representative, and there the next town

that has one representative ; the first may have

a population of 4,000 while the last may have

a population of only -1 00. What I desire is

that the population as well as the representation

shall be stated, ami for this reason I hope that

the order, if passed, will be adopted in its original

form.

Mr. BIRD, of Walpole. The gentleman from

Boston says that this order is for purposes of in

formation. I am certainly not one of tho-;e who
would object to any information which we do not

at present pos-ess; but it occurs to me that the

facts we want are already here in the docu

ment printed by order of the Convention.

The only t :ing to be gained by the publication,

of the new document w iici the order propo-es,

will be the saving of time and trouble of gentle

men in making the calculation as to the number

of representatives to which, each, town will be

entitled under the new rule of the Committee.

I think, if gentlemen are not willing to do this,

it is hardly wort i while to spend several

hundred dollars for their accommodation. The

suggestion of the gentleman irom Nutick, (Mr.
Wil-on.

)
covers everything needed; and, if con

curred in by the Convention, will enable us to

get the proposed document at a cost of ten or fif

teen dollars only. For all practical purposes we
have got the figures before us, and I hope the

Convention will not incur any expenditure of this

kind, which appear* to me to be so entirely un

necessary.

The question was then taken on the adoption
of the order offered by Mr. Gray, and it was de

cided in the negative.

So the order Avas rejected.

lieport from a Committee.

Mr. MORTON, of Taunton, from the Com
mittee on the Judiciary, made the following lie-

port :

COMMONWEALTH OF MASSACHUSETTS.

I/* Convention, June 2, 18-53.

The Committee to whom was referred &quot; so much
of the Constitution as relates to the Judiciary

Power, chapter -3, and the two last clauses of ar

ticle 13, section 1, chapter 2, relating to salaries ;

&quot;

An order of May 12th, concerning the election

of judges by the people ;

An order of May 13th, concerning ample and

honorable salaries of judges ;

An order of May 13th concerning the election

of judges by the legislature on joint ballot ;

An order of May 16th concerning the election

of clerks of courts by members of the bar ;

An order of May 17th, concerning expunging
article 2 of chapter 3 ;

An order of May 17th, concerning the appoint

ment of judges by the governor for the term of

ten years, and limiting their commissions to the

age of seventy years ;

An order of May 19th, concerning an election

of judges whenever vancancics occur ; have at

tended to their duty, and report the following

resolutions, which are respectfully submitted.

MARCUS MOKTON, Chairman.

Resolved, Tli at it is expedient to amend the

Constitution by substituting for the second article

of the third chapter, the following:
The governor and the two branches of the

legislature, respectively, shall not hereafter be

authori/ed to propose questions to justices of

the supreme judicial court, and require their

opinions thereon..

Jii solrcrl, That it is expedient to amend the

Constitution by substituting for the last two
clauses of thirteenth article of the iir^t section of

the second chapter, the following :

TUe judicial power of the Commonwealth shall

be vested in a supreme judicial court, and such
other courts as the legislature may, from time to

time, establish.

The justices of the supreme judicial court shall

receive honorable salaries, which shall not be di

minished, during their continuance in office.

Rfsolood, Teat is expedient to amend t
!

;e third

chapter of t e Constitution by substituting for

the fii th article in said chapter, the following :

The legislature shall have power to make laws

regulating marriage, divorce, and alimony, hut

shall in no case decree a divorce, or hear and de

termine any causes touching the validity of the

marriage contract.

Revolved, That it is inexpedient to make any
further amendment in the first, second and
fifth articles of the third chapter of the Constitu

tion.
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The Report was referred to the Committee of

the Whole, and ordered to be printed.

Representation.

Mr. UNDERWOOD, of Milford, presented the

following resolutions :

ll
s-&amp;gt;h-&amp;lt;&amp;gt;(!,

That the House of Representatives
shall he composed of members chosen as fol

lows :

Every town or city containing less than one

thousand inhabitants shall be entitled to one repre

sentative every third year; said towns to be divid

ed as equally as may be into three classes ;
the iirst

class to elect the first year, the .second class tac

second year, and the third class the third year.

Every town and city, containing over one thou

sand and less than two thousand inhabitant-,

shall be entitled to one representative every second

year ;
said towns to be divided as equally as may

be into two classes, the. iirst class to elect the Iirst

year and the second class the second year.

Every town or city of two thousand inhabitants

shall have one representative annually. Every
town or city of six thousand shall have two.

Every town or city of tv:elve thousand shall

have tnree.

Every town or city of twenty thousand shall

have four.

Rt Mlwd, further, that the rate of increase above

twenty thousand inhabitants, to entitle any to\vn

or citv to any additional representative, shall be

ten thousand.
But no town or city shall, in any case, have

over twenty-five representatives.

O.M motion by Mr. UNDERWOOD the rc=~ohi-

tions were referred to the Committee of the

Whole.

Time of Adjournment.

Mr. COLE, of Cheshire, submitted the follow

ing order :

Ordered, That the Convention hereafter ad

journ at one o clock, P. M., until otherwise de

termined.

Mr. COLE said that he considered it a great tax

upon the health of the members of the Conven

tion, to sit from ten o clock in the morning till

two and three in the afternoon ;
it was not only in

jurious to bodily health, but it exercised a most

pernicious and depressing influence upon the

minds of members. It was well known that they

had a lull house, and the consequence was that in

the course of a few hours sitting the atmosphere

became so vitiated that it exercised the most un

pleasant and depressing influence, rendering mem
bers unlit for the performance of their duty.

This fact was clearly illustrated by the proceed

ings which took place at the close of the session

yesterday.

Mr. SARGENT, of Cambridge, said that if

the Convention desired to prolong the business of

the session it might be well to adopt the order, for

it could have no other effect
; but if gentlemen

wished to complete the business at an early day,

they would reject the proposition. A debate

might be in progress upon an important subject

and be brought to the point when the Convention

would be disposed to lake a vote upon it, as was

the ca^e yesterday at the hour of one o clock, and

if this order should be adopted they would bo

prevented from taking a vote at that time, and

upon meeting in the afternoon the debate would

be inevitably renewed and perhaps continued the

whole afternoon. Whereas if the time of ad

journment were left optional, it might be made

to suit the condition of the business before the

Convention. He hoped the order would not be

adopted.
Mr. WHITNEY, of Boylston, said it was the

desire of many members from the country tlurt

the Convention should adjourn at an earlier hour

tlian it had been the practice to do heretofore,

being unaccustomed to sitting KO long they be

came very much fatigued. He thought that while

making organic laws for the government of the.

State, they ought to regard, as far as they could

conveniently, the organic law of their own bodies.

He hoped the order would be adopted.

The question was then taken upon the, adoption

of the order to adjourn at one o clock, 1\ M.,

and it was. upon a division, aves l.Co, noes 61,

decided in the alMrmativc.
*

Hour of Meeting.

Mr. DROWN, of Medway, moved that the hour

of meeting in the afternoon be at two o clock.

Mr. KINOMAN, of West Bridge,water, moved

to amend the motion of the gentleman from Med

way by substituting half- past two in the place of

two o clock.

Mr. BROWN accepted the amendment.

Mr. WEEKS, of Harwich, moved to amend

the proposition by making the hour of meeting

half-past three o clock.

Mr. MILLER, of Wareham, said he believed

I the dinner hour at most of the public houses

I

was from two to three o clock, certainly not be-

i fore two. The dinner hour at the house at winch

lie was living was at a quarter past two, and it

was not convenient for him to reach, the State

House at so early an hour as three. He could

not see any good reason why the hour of adjourn
ment should be iixcd so early as one o clock ;

he

did not know whom it would accommodate, and

he certainly thought members would not be ac-

1 commodatcd by making the hour of meeting in
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the afternoon earlier than three o clock. He-

would move, therefore, that the vote by which

the hour for adjourning \va.s made one o clock, he

reconsidered.

The PRESIDENT. The motion of the gen
tleman is not in order at this time ;

there is a

motion already peijding.

Mr. FOYv EER, of Fall River, moved that the

motion he laid upon the taHe.

Mr. BROWN, of Medway, withdrew his mo
tion.

Motion to Reconsider.

Mr. MI LEER, of Wareham, moved to recon

sider the vote by which the Convention adopted
the order ollered by the member from Cheshire,

fixing one o clock as the time for adjournment.
Mr. liljLI), of \Valpolc, said it seemed to him

if gentlemen hud considered the effect which the

adoption of this order would have, they would not

have adopted it. &quot;Wnat would h ivebeen its effect

if it had been enforced yesterday : Every one

would recollect tiiat a motion was made yesterday

at about one o clock to adjourn, and the Conven

tion aliuo.-t unanimously refused to adjourn until

after the taking of the question upon the proposi

tion then pending. As the gentleman on his left,

(Mr. Sar- ent, )
had remarked, all tho-c who had

any experience in legislative matters were well

aware tr.at any attempt to step aside from the

ordinarv eoure of proceeding had a tendency to

retard V e business, especially in the earlier part

of t (&amp;gt; ses-ion.

Mr. TYLER, of Pawtueket, said he hoped the

motion to reconsider would prevail. As a mo
tion 1o adjourn would take precedence over all

other motions, any gentlemen who wished for an

adjournment could at any time make that motion,

and &quot;t the sen--e of the Convention Ix take?!

upon ir.

Mr. EIYFRMO11E, of Carnbndge, moved that

the motion to rec.mKlr-r be laid u]:on the table.

T/,e iv.ution did not prevail.

Ai t! e request of Mr. EIYERMORE, in ac

cordance v.\th the rules of the Convention, the

motion to reconsider was laid over until to

morrow.

COMMUTE!: OF THE WHOLE.

On motion by Mr. CTSIIMAN, of Bernard-

ton, the Convention revolved itself into Coramit-

tee of t le Wnole. Mr. Briggs, of Pitt&amp;gt;licld. in

the Caair, and resumed the consideration of the

untie,; -hcd msincss of yesterday, being the re

solves on the subject of

The Council.

Mr. GOUHGAS, of Concord, who wa.s en

titled to the floor, rose and said I had intended,

Mr. Chairman, to submit a few remarks to the

Committee this morning, upon the subject of the

Report now under consideration. But for the

purpose of accommodating a gentleman who de

sires to address the Convention upon this subject
and who de.-ivcs to be absent from th : Conven

tion, I yii kl the floor to that gentleman, intend

ing to avail myself of an opportunity to address

the Committee hereafter.

Mr. KEYES, lor Abh:gton. Mr. Chairman:

I am indebted to the gentleman from Concord for

the opportunity of addressing to the Committee

a very lew words this morning upon this subject.

But, Sir, when 1 made my request ior the privilege,

it was m my mind to have gone home and to have

endeavored to arrange my thoughts somewhat in

accordance witli the importance of this subject, but

my purpose was defeated. A-&amp;gt; a distinguished gen
tleman slid upon a recent occasion, 1 never make

spetCi.c.-. I otteu much toe often rise here,

but it i&amp;gt; for t..c purpose of directing my thoughts

and the attention oi t..e Convention to a single

point; but as to making anytiiing like a con

nected, prepared spcecn, 1 never did it, and
^
rob-

ably never si. alb. ll, hov.evcr, t!.ere is any Mih-

ject upon which I miuht be permitted to address

the Committee, i tnink I may witi.out immod

esty say tiiis i&amp;lt; the one; and lor t;.c rc;ison that

it so happens to me that I have had an oppor

tunity to know per.-onaily f.omet!iing about ti.ese

r.taUer- ; and alt)ioi?i&amp;gt;ii tiiere were nine council-

lors, or nine
tyraii-&amp;gt;,&quot;

a.-&amp;gt; tiiey were ye^teruay

culled, and are to-day the &amp;gt;ame number; yet

ti;-H-e is a Vii-t aniounr of ignorance pre\ aiiiii^ in

regard to tiieir actions and uune&amp;lt;, iruin tue lact

tiiat tiio people are siiut out oi the nail oi their

deliberation*- that hall where yon, S.r, ( (jov.

Briirg-, )
i.ave so loiiu

- and so ably presided.

Sir, in reading over tin s Report, i am able to

see but little, M-mvely a line, or a word, wi.ich

seems to me appropriate or proper to lie adopted

by this Convention or the people of Massachu

setts in reference to this matt r. And I was more

strongly convinced, if possible, of the inexpedi

ency oi: adopting that Report, after hearing the

remarks of t;.e gentleman for Wilbraham, (Mr.

liallett.) in support of it. But, Sir, I wish him
to understand, and all to understand, that in ex

pressing an opinion upon this subject, I do not

Isold my- elf as infallible, bv any moans. I think

that his opinion. -&amp;gt; worth
va&amp;gt;tly

more than mine.

But, Sir, I have lost the right to call myself a

youth ;
I used to shield myself behind the idea

that I was the youngest member, that I should

defer to the opinions ofmy elder*;, but my grix/ly

locks now forbid me to do so longer.
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I believe 1 have had as much experience in this

mutter as the gentleman for Wilbraham himself,

and though his wisdom and his learning arc with

out douht much greater than mine, yet the expe

rience I have had, compared with that enjoyed hy
a portion of the members of this body consider

ing wo are all influenced by different means may
be worth something.

Now, a word in relation to the gentleman from

Boston, (&quot;Mr. Ilillard,) and I confess that I feel

a little more confidence in addressing the Conven

tion from having succeeded in calling him out.

It was my desire to do so, and I have no doubt

every gentleman of the Committee will thank me
for it. But, Sir, in quiet shades of law and liter

ature, he has not kept me in his sight quite so

much as I have him. I recollect well when he

made his first appearance in public life in this

city, and I have never lost sight of him since.

But if he had followed me as closely as I have

him he would not have thought that I moulded

my opinions and took my stand upon the great

political questions of the day invariably upon the

opposite side of that taken by a certain great party

in the Commonwealth. On the other hand, Sir,

I have never been considered a safe man by any

party. Not safe because I have often failed to

follow the party lead, and in one or two important

instances, I have been engaged on the side of my
political opponents in combating the views of my
particular friends, and I now stand hereto-day in

respect to the questions before us consistent. I

have nothing to regret so far as that is concerned.

The gentleman from Boston, (Mr. Schouler,)

made an error yesterday, which I did not then

take the trouble to correct, when he intimated

that I had voted to refer the liquor law to the

people. I never so voted or so argued in any

single instance; but I constantly and always op

posed such a reference. But too much already of

this preliminary.
I was a little surprised that such doctrines as

are contained in this Report, and especially in the

speech of its author upon the subject, to which

we listened yesterday, should have come from the

gentleman for Wilbraham, (Mr. Hallett). I had

long known him as a democrat and possibly a

true democrat, and had I not long known him as

such, I should have supposed that some very differ

ent person had originated these resolutions which

are no\v before us. I should have supposed that

this doctrine of the &quot;one man power&quot; which

they proclaim might have proceeded from some

Austrian or Russian prince rather than from one

of the great leaders of the democratic party of the

&quot;United States. And then when I heard his argu
ment in reference to the pardoning power, had I

j

not known that he lias a heart within him as ten-

|

der as that of any other s, and which a* readily

sympathises with the sufferings and misfortunes

of others, I should have supposed that I was lis

tening to a Robespierre, not as that monster was
when a dreaming and visionary philosopher he

promenaded the saloons of Madame Roland, but

as he -was when he had sank to the station of

Danton and Murat. I am aware that this may

appear to be an exaggerated illustration, but it

seems to me to be something like the truth.

In describing the Council he told us what they
are and what are their acts. Sir, he has been

there, and I am bound to believe that he describes

what he saw and saw correctly. But I too, have

been there, and I cannot detect in his description

a single lineament of that Council of which I was

a part. lie describes such councillors and such

acts of councillors as I saw not in the course of

my experience. As far as I know in relation to

them they were active and faithful in the dis

charge of the duties which they had in charge.

The gentleman commenced his remarks by say

ing that the Council had nothing to do, and then

he presents us with two pages in his Report simply

specifying the acts which prescribe the duties of

the Council and which it is bound to perform.

And after again saying that the Council had no

thing to do, he presents his scheme or plan for

two or three minor councils and imposes upon
them the same labors so far as he can ; but not

content with that substitution, and finding still

some duties unprovided for, he turns the latter

over to the legislature to manage in such a man
ner as it shall sec fit, seeing perhaps, for himself,

no other way of escape.

Now, Sir, I propose not to make a long speech ;

but let me go over some of the items. He says

the advisory power is not of much importance;
that the governor pays but little heed to any ad

vice from that quarter. Why, Sir, the Constitu

tion requires that the governor should have t esc

advisors, and so far as my experience goes, this is

no idle provision in that Constitution. As an

act of courtesy, and as an act of duty, I hud al

ways supposed that the governor always asked

the advice of his Council in all important matters,

and that they we -e placed round him out of jeal

ousy of the &quot; one man power.&quot; And according
to my observation and experience, this &quot; one

man power
&quot;

is entirely destroyed by the vcry
fact of f e existence of the Council. l\;e same

Council are never together for more than twelve

months. New ones are annually appointed, and

strangers uniformly introduced. It is utterly im-

po-sible for them to form cliques among t .em-

selves, because it requires more time for men to
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become sufficiently acquainted and sufficiently

intimate with each other to enable them to get up
dishonest intrigues or schemes. A man must be

known by a long period of the closest intimacy
before even the most unblushing scoundrel will

broach to him a dishonest proposition or a dis

honorable scheme. And it follows from this state

of things that the councillors are a constant watch

over each other. I believe, during the whole twelve

months which I was a member of that Council,

there was not one thought, one expression, nor

one intimation made in reference to his public

duties, by any one member, that he would not

have been willing to have had revealed to his fel

low citizens, or his God. But again, the Council

may be extremely useful to the Governor in af

fording him information upon local matters in

portions of the State remote from that from which

he comes. Do you want a governor who will

stand here in Boston and when he wants advice

and information in reference to candidates for

commissioners, or justices of the peace, in the

various portions of the State, who shall get it all

rom the inhabitants of one section ? or do you
want that broad, expansive knowledge which

proceeds from every portion of the State ? If you
desire the former, destroy your Council and you
will have it.

But there is another idea which has been alluded

to in this Convention, that is worthy of a single

remark. It is that this Council have nothing to

do, during the long sessions, but to tell stories and

read the newspapers. Sir, let me tell the people
of Massachusetts that it is a false idea, a mistake.

There is a vast amount of labor to be performed
and which is performed by the Council. There is

often more legal advice given, documents and state

papers drawn up by the members of the Council,
in a single year, than could be obtained, if it

had to be paid for, for five times the expense of

this Council, for the same period. All this must
be done and the amount of it will go on increasing,
from year to year. But this reminds me of a fact

which I had nearly forgotten to notice. The

gentleman for Wilbraham, (Mr. Ilallett,) pre
sented as the very first objection to the contin

uance of the Council, the burden of expense.

Why, Sir, from the manner in which he alluded

to it I thought, for the moment, that I had really

forgotten what the expense was. I was thinking
of $-50,000, or something which would appear of

very great importance in the economical affairs of

the government. But it turns out that at most it

cannot exceed five or six thousand dollars. Now,
Sir, this is not the place to bargain or to bet, but
I do not know how I can express myself more

clearly than to say, that as a business man and

I was brought up in a counting-room here in

Boston I would to-day rather pay twenty-five
thousand dollars than lose the services of the

Council in the simple matter of economy ;
and I

believe, as a matter of dollars and cents, it is not

worth less than that to the Commonwealth.
You recollect a few years ago that there was no

auditor, and the Council had the whole of the

business which belongs to that officer to do. We
are informed by the gentleman for Wibraham, that

the amount of labor on that account was very

great. From some portions of that labor they re

lieved themselves by employing one man all the

time, with a clerk to attend to the public accounts.

The manner of proceeding is this all the accounts

come first from the hands of the auditor. lie

scrutinizes and examines them as well as he may,
and as carefully as he can, and then sends them

to the Council
; and there is still another board

which passes them in review.

I have not looked into the records of the Council

for the last year or two, but I am satisfied from

the very nature of things and the little observa

tion and experience I have had, that they have

saved more than the whole amount of the cost of

the Council themselves, after the accounts had

passed through the hands of the auditor. This is

always the case in matters of this kind. In the

examination of varied and numerous accounts,

where the process seems to be an extended one,

and where the accounts are not limited by law or

even by the statute which provides for the appoint
ment of the commissioners, each set of hands

through which they pass will detect something

wrong or something which may be remedied, and
the consequence is, as they pass through this or

deal, these sums are pared down or lopped off

until in the end they come out very differently

from what they were at first. So far as expense
is concerned, I leave it to every man if the Council

docs not save all it costs several times over by
that one duty alone. It is proposed to take this

power away, and where do gentlemen propose to

place it. It was placed formerly in the hands of

nine councillors and the governor. It was placed

by them in the hands of a committee of accounts,

which is generally composed of the sharpest and

shrewdest men. They examined the accounts

with as great care as they could, but what was the

consequence ? It was found that the Common-
Avealth lost thousands of dollars every year, from

not having a more detailed survey and observation

of these accounts. It was for this reason that the

auditor was appointed, and I hope it may be made
a stationary and perpetual office in Massachusetts,

for it pays for itself ten times over every year.

Gentlemen propose now to take the power of ex-
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amiiiing these accounts out of the hands of the

councillors, of the three able and careful men of

the committee of accounts they were not enough
before the appointment of the auditor and put it

into the hands of one man alone. Do you sup

pose that the governor, under this new order of

things, will have time and opportunity to go all

over these accounts and examine the ten thousand

items which would be embraced in them ? The

people are hardly aware of the great mass of ac

counts which are penning day after day in the

auditor s office. The governor must endorse them

upon trust, if at all, for with the duties connect

ed with the exercise of the pardoning power, and

the great amount of business demanding attention

at his hands, how can he attend to them ? It

would be taking the whole appropriations of the

Commonwealth and putting them into the hands

and under the control and reponsibility of one

single man.

Then, there is the subject of the pardoning

power, also a wide field, upon which I could dilate

at length if I had the disposition, and thought no

one else would do so. The gentleman for Wil-

braham, (Mr. Hallett,) yesterday, described the

pardoning power in such a manner as made my
blood almost boil within my veins. How Could

he, if he had ever sat as a member of the Council,

tell such stories as he told us yesterday ? I knew
one man upon that board, at one time who came

out fully and fiercely against all pardons, and

said, when the courts had made their decisions

and sent men into prison,
&quot; there let them stay

till their terms of service have expired,&quot; do not, he

said,
&quot; let them loose upon the community to rob,

pillage and murder again.&quot;
And six months had

not gone by before I was obliged to assist in hold

ing liim back from tearing wide open the prison

doors, and releasing the inmates faster than even

justice or humanity demanded. And this is

generally the effect to some extent, of these scenes

which are presented to the minds of those who
serve in the Council on the Committee on Pardons.

&quot;VVe hear every day, in the streets, stories of great

criminals being released from confinement before

the time of their imprisonment had expired, who
have again fallen into evil courses, and from these

partial facts, improper and unfair deductions are

drawn. You recollect, that Mr. Paley, who
was not a very tender hearted man, tells us that

England made more capital offences than were

needed, in order to exhibit, through the instru

mentality of the pardoning power, the mild and

angelic countenance of the king to the people.

The law was to be terrible, but the object of the

king was to show himself more mild and merciful,

in order that the people might have respect, love

and veneration for the government under which

they liyed. I was once a maker of paragraphs,
as some brother editor called me. [Laughter.]
He would not dignify me by the name of editor.

Perhaps, I was not worthy of it. To show that

these ideas are not new to me, permit me to read

one of the paragraphs which I penned when I

was in that line of manufacturing.

&quot;There is many a poor wretch who has seen the

government, in its paternal aspect, for the first

time, within the dark and dreary abodes of a

prison.
&quot; Born in poverty, a vagabond from the start,

compelled by the necessities of hunger, or the

commands of his parents, to pirate his subsistence

from the streets and docks of a city ; debased by
rags and filth from the means of instruction

;
un

known to civili/ed society, and perfectly ignorant
of the examples and precepts of morality, he be

holds the impersonation and power of the gov
ernment in the police officer and constable,
invested with all the terrors of punishment, and
destitute of all the forms of mercy and compassion.
He is taken from the streets, which he has crim

soned, perhaps, with the blood of his naked feet,

and locked in the narrow cell for a crime which
his parents and associates may have taught him to

regard as one of the highest acts of merit. While

lying there, counting the dreary hours as they
passed, with no light of sun or of knowledge, no
voice of friendship or companionship to cheer him,
he sees approach the government of the Common
wealth in the gentle and parental form of com

passion and mercy. He starts at the unexpected
apparition. His awakened intellect asks what
vision of loveliness and hope is this which now
comes to the poor outcast s cell ? He is told. He
sees it is the same government which he had seen

bfeore in the form of terror and command
which it is obliged at times to wear with its

other and more benignant face turned towards
him. He then comprehends, for the first time in

his life, that he is not the abandoned and friend

less outcast he supposed. He finds that he has a

friend and guardian in that beneficent government
great and powerful which succors the unfor

tunate as well as punishes the guilty, and he

grasps the buoy thus revealed to him, and perchance
is rescued from the double perdition of the life

which now is and that which is to come.
&quot;

You know, Mr. Chairman, how many of these

victims of chance and misfortxme have been

snatched from these lower deeps and dragged

up to civilization and usefulness by the power of

that pardoning committee. The gentleman for

&quot;Wilbraham, (Mr. Hallett,) told you that the

governor did nothing. It was not so when I

was a member of the board. The governor did

everything. He sat hour after hoxir and heard

the testimony of weeping children, mothers and

sisters ;
heard how, in a single moment, some

bright youth was struck down by the tempter
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and incarcerated in some of our prison cells
;

how that prison life had affected him to sorrow

and repentance, and how he might be snatched,

as a brand from the burning, if any body would

take an interest in his cause ;
and it was the

governor, if I might say it, of all others in my
time, who saw the opportunity and stretched

forth his saving power. And if ever political

partisans or traitorous friends should abandon

that governor, he will still be supported upon the

wings of the prayers of many of these victims

snatched from misery and raised to hope and

happiness by his aid. The governor does work
;

he is constant, so it was in my day, in season

and out of season, in his philanthropic and noble

actions. There are near ten thousand prisoners

incarcerated in the houses of correction, jails and

prisons of the Commonwealth, every year. From
what quarter do they come ? Whose children

arc they? What is the difference in the real

innate crime of thousands within the walls of

our prisons and thousands without those walls ?

Is there no room for the exercise of the pardoning

power ? Let me correct one great error which

pervades this community and all other communi

ties. Sometimes a man is released from prison

before the term of his imprisonment expires, but

being again convicted of crime, is sent back.

What is the impression which goes abroad re

sulting from this fact ? It is that the Council and

governor did not do their duty, and that they

were imposed upon by the friends of the guilty

man, who united together to effect his release so

that he might again resume his work of robbery
and pillage. Now the governor and Council

never do any such thing here. In those model

States of New York and Pennsylvania, which

have been alluded to, where they have no Coun

cil, such things have happened, but never upon
the soil of Massachusetts.

It has been the policy in this State sometimes,

after all other means have failed, when, motives

to good behavior, repentance and reflection have

had time to work within the walls of the prisons,

and exert all the influence of which they are

capable, to step in with the pardoning power,

perhaps within the week, fortnight or month be

fore the term of imprisonment expires, and thus

show to the unhappy being that there is a power
which cares for him, and is willing to aid him in

his upward flight, and give him a satisfactory

testimony to convince him that if he will behave

himself properly, he shall not want for friendly

assistance. In many such instances of some of

which I have personal knowledge the effect has

been enduring, and in others it has lasted six or
j

eight months ; whereas, if they had not received {

the benefit of such pardon, there was every
reason to believe they might have relapsed at

once into their old courses of crime. It has been

charged upon the governor and Council that they
release these victims too soon. If the truth could

be known a very different story would come from
that quarter in relation to these cases. I believe

the gentleman forWilbraham Iam sorry I cannot

remember more of his remarks said that it was a

policy or rule of these Councils not to receive the

petitions of prisoners until they had served out half

of their time. No part of the statement, in this

particular, was true, when I was a member of the

Council. Any one confined within prison walls

could present his petition to the Council at any
time, and I hope we shall have no iron bars that

will ever shut out from, the ear of power the Avail

of the criminal, who, if undeserving, will surely
find it difficult enough to obtain a healing. The
Council-chamber is never closed even to the voice

of the humblest criminal; and if there is any
thing glorious or noble in our government, it is

this very circumstance. There is a kind of rule

established by usage, as there always will be
when there is none established and recorded,

which, under ordinary circumstances, will never

release the prisoner until one-half of the term of

his imprisonment has expired.

Under the practice of our courts in this Com
monwealth, within a recent period, persons have
been released by them in consequence of mistake.

If I may be permitted to do so, let me refer to the

case of the Laniards. They were released from

prison, Mr. Chairman, during your administra

tion of the government, and were afterwards found

guilty of other crimes. I have no doubt that

many persons have cursed you and your council

because these prisoners were released by you, and

during your administration, but how little they
knew of the facts of the case. In the first place
the whole decision of the court was a mistake.

The court corrected the first great error themselves

by releasing one man from prison whom it had
sentenced for a term of years.

Another was sentenced for a term of ten years
on the ground that he was the principal. It was
found out afterwards that he was not the princi

pal, and the pardoning power took off five years,

precisely what the court itself would have done,
if it had had all the facts before it.

The third man petitioned to be released and

broxight the very best recommendations from the

prison ;
his time had almost expired, he had but

a month or two longer to remain before the term

of the then present Council which had heard his

case, would end, and he came with his last and
final appeal. Do not, said he, compel me to go
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over this again to a new Council. There -were at

last only a few days or a few weeks left, and there

was the best of evidence presented to the Council

that he had entirely reformed ; the petitions for

his release wliich came from his own vicinity were

long and loud in his favor, and the short remain

ing period of his sentence was remitted. For a

long period that man was an upright, honest, so

ber, industrious citizen
;
but at length he again

fell, and the charge was brought xvpon the Coun
cil that he was set at large by them prematurely,
to pillage and destroy. You see how much jus

tice there was in it.

The next item in the resolution relates to the

counting of the votes for various officers
; and it

is regarded by the gentleman for Wilbraham, as

of little consequence, and requiring but very lit

tle time. Mr. Chairman, you and I know that it

is not so
;
we know that it requires a great deal

of care and of caution, and that an immense
amount of responsibility is involved in it. Sir,

we know, and all men know, that in counting
the votes, especially where more than one man is

voted for on a single ticket, the least disposition

to dishonesty, can at any time, in a closely

balanced election, change the result. I say the

least disposition to dishonesty, in all nicely
balanced elections, can change the result. I saw
cases where I could have done it over and over

again. Yes, Sir, if I had possessed a disposition,

with the power that I had in that Council, I

think I might have in some cases changed the re

sult. Is this nothing ? It is everything. Ever

since I have been a councillor, and sat at that

Board, I have been surprised at that almost im
maculate purity which elected a governor, who
was of an opposite party to the Council, by a

majority of a single vote. I was almost astonished

at that amount of uprightness and noble honesty.
You know, that in these returns, flaws can be

picked, and errors detected, enough to destroy the

vote of many towns, especially in the mind of

any man that is inclined to take the most advan

tage of the errors of opponents. All this vast

amount of machinery and of power is to be given
to whom ? It is to be given to men who do busi

ness in one house, live together every day, in

the same building, who have an opportunity to

find out each other s inclinations and weaknesses

by constant intercommunication, and know pre

cisely ho ,v much they may count upon their

honor or their dishonesty. In the Council, no

such thing can be done
; there is no such in

timacy as will permit intrigue. During the ses

sion of the legislature, to be sure, they are

together ; but, if they do not belong to various

parties, they belong to different sections, and I

believe it is strictly true, that the Council of

Massachusetts has been as pure and noble a body
of men, and as distinguished for every virtue

from the beginning, as any other body of men in

any other part of the world. Nowhere, and at

no time, when the revelations of that body shall

be made known, will its members, to any con

siderable extent, in my opinion, have occasion to

be ashamed.

Now it is proposed to destroy all this, and for

what ? For that which, in my opinion, is inex

pedient, inconvenient and extravagant, I say it

with great confidence, Mr. Chairman, I say it is

the most extravagant thing which has been pro

posed to be done yet by this Convention. I

always supposed that it was an object to have

the government surrounded and supported by its

best and wisest men, who would give it their

aid, their countenance and respect, rather than to

strip it of its personal aids and accomplishments,
and leave it destitute of those traits which com
mand the respect and obedience of the people.

Why strike them all down and all off ? If the

offices that shall be left are worth anything, the

struggles of men to acquire them will be in

creased, the jealousies of the people towards

those who occupy them will be augmented.

Why not open the door and let the people come
in and help, with their broad shoulders, to

uphold the glory and honor and welfare of the

State ?

Now, Sir, there is a vast variety of other busi

ness to be transacted by the Council, and enough,
I say, to occupy the whole of their attention and
a large portion of their time. The only time

they have for leisure is, when required to sit in

this house during the long sessions of the legis

lature. The other sessions are only for a day or

two at a time, and they then have laborious duties

to perform, while the cost is almost nothing ; and

those arc duties which cannot be transferred to

other departments of the government. What,
then, is it proposed to do ? I say it is proposed not

only to annihilate the ancient customs and usages
of Massachusetts, but to subvert the very princi

ples on wliich the government is founded in one

very important particular. It proposes to take

away very important duties from the executive

branch, and impose them on the Senate. I ask

if this is not utterly hostile to all the ideas and

principles on which this government was found
ed ? I want to know if it is not drawbridging
that gulf which was made and meant to be kept

open as one great means of preserving the liber

ties of our republican State ? I ask where, in all

history, the several departments of the govern

ment, legislative, executive, and judicial, have
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been united, and the republic has not fallen and

been destroyed ?

I ask permission to do what I do not do very

often, but which may not be without profit on

this and future occasions, viz. : to read one or two

extracts to indicate what I mean by saying that

the propositions of the Report are a departure
from the principles on which our government was

founded. I read from the fourth volume of

&quot; The Life and Works of John Adams,&quot; where

in he not only gives his opinions, but the

opinions of other eminent philosophers and states

men who have written on the subject of repub
lican governments. The first extract is from

himself. He says :

&quot; The admission of such senates to a participa
tion of these three kinds of power, has been gen

erally observed to produce in the minds of their

members an ardent, aristocratical ambition, grasp

ing equally at the prerogatives of the first magis
trate, and the privileges of the people, and ending
in the nobility of a few families and a tyran
nical oligarchy. But in those States, where the

senates have been debarred from all executive

power, and contined to the legislative, they have
been observed to be firm barriers against the en
croachments of the crown, and often great

supporters of the liberties of the people. The
Americans, then, who have carefully confined

their senates to the legislative power, have done

wisely in adopting them.&quot;

Among the opinions of the philosophers, here is

one :

&quot; There is but one expedient yet discovered, to

avail the society of all the benefits from this body
of men, which they are capable of affording, and
at the same time, to prevent them from under

mining or invading the public liberty ; and that

is, to throw them all, or at least, the most remark
able of them, into one assembly together, in the

legislature ; to keep all the executive power en

tirely out of their hands as a body ; to erect a first

magistrate over them, invested with the whole
executive authority.&quot;

And here is another

&quot; If there is, then, in society such a natural

aristocracy as these great writers pretend, and as

all history and experience demonstrate, formed

partly by genius, partly by birth, and partly by
riches, how shall the legislator avail himself of

their influence for the equal benefit of the public r

and how, on the other hand, shall he prevent
them from disturbing the public happiness ? I

answer, by arranging them all, or at least the

most conspicuous of them, together in one as

sembly, by the name of a senate ; by separating
them from all pretensions to the executive power,
and by controlling, in the legislature, their ambi
tion and avarice by an assembly of representatives
on one side, and by the executive authority on
the other.&quot;

I have but one more. This is from Montes

quieu,

&quot;When the legislative and executive powers
are united in the same person, or in the same

body of magistrates, there can be no liberty ;
be

cause apprehensions may arise, lest the same
monarch or senate, or the same senate should
enact tyrannical laws, to execute them in a tyran
nical manner.&quot;

Now that is what I mean
;

that this policy

which has been adopted by the Committee and re

ported, is directly in hostility to, and in violation

of, all the views upon which the safety and se

curity of the public liberty was supposed by our

fathers to be based. It is joining together all the

three departments of the government. It is mix

ing them up together, and they cannot be mixed

even for a very short time before one will trample
the other in the dust, and then ride over the third.

I ask you, Sir, from your knowledge of history,

if this is not the uniform course of republics in

ancient and even in modern times. Now where

is the necessity for it. The very fact of having
these members of the Council, I consider is an

advantage to the people of Massachusetts, and an

advantage to the government. It helps to in

form it, to aid and uphold it, and make it respec

table. Sir, Avhat is the object of taking it away ?

To leave one man in the place of several others,

in order that there may be increased struggles,

either to get Ids place, or to strip him of all his

powers and drag him down to a level with the

populace ? One or the other of these tilings is

the natural consequence of such a course.

Now, Sir, it seems to me, in listening to the

speech made by the gentleman for Wilbraham,
that he argued constantly in favor of the &quot; one

man power.&quot;
He said that if you divide this

sovereignly you lesson the responsibility. It is

in effect saying that nine or ten men have no

responsibility whatever, and we must look to one

man for the proper responsibility. I have heard

such arguments made before in other places. I

have heard them from the courts of Europe, and

from the tory writers in Europe always. But I

never heard them before from the lips of the

American democracy. It is an argument in favor

of the one man power, and if it is correct in one

instance, why not in all ? Let us set up a Louis

Napoleon in our New England, and do away
with all this immense amount of trouble and ex

pense in government and legislation. If it so

that we can trust one man and not trust many
men, then why not resolve all power into the

hands of one man ? If that principle is correct

in one case, why not in all cases ? Here, it seems,



456 THE COUNCIL AND LIEUTENANT-GOVERNOR. [31st day.

Thursday,; KETES GOUHGAS. [June 2d.

Sir, from two prominent individuals of the demo

cratic party, we have doctrines advanced hitherto

unknown to the disciples of that creed.

It seems to be a complete reversal of all the old

democratic doctrines. One gentleman, (Mr. Mor

ton,) tells us, a large House of Representatives

must be corrapt, while a small one is less liable

to be so. Another gentleman, (Mr. Hallett,) tells

us that nine or ten men have no responsibility

and cannot be trusted, while a single man can be

intrusted with all the treasures and power of the

Commonwealth. I do not believe this doctrine.

What is the condition of humanity in all ages. I

am sure that it has been in all ages the same.

All philosophers and all writers on man, tell us

that human nature is bad, and that all men will

abuse power if they can do it with impunity. Is

it not then, the duty of government to restrain

and guard against this abuse ? I think it is. Is

not that a principle on which the foundation of

our government is laid, and out of which have

arisen the checks and balances which have enabled

us to preserve it until this time ? I take it that it

is, and that nothing has made the State of Massa

chusetts what she is, and nothing sustains and

upholds the character of her government like that

machinery which has summoned her best and

wisest citizens to join in its administration, and to

bear on their shoulders its burdens and its renown.

Now, it is proposed to strip away this support,

leaving the whole executive power, such as it may
be, to a governor alone. I take it that if we carry
out all the theories of reducing the powers and re

sponsibilities of that officer, which have been

introduced here we shall make the salary cor-

respotid ;
we should not be Yankees if we did

not, and I am not sure but we shall have a

governor on that principle at a salary often dollars

per month, because, that is as much as it would
be worth to do the business if all his powers are

taken away. We may possibly go out into the

streets, under such circumstances and hire some

body to take charge of the administration of this

government at that price, but in my opinion you
will get no gentleman to take it on any terms. He
would feel himself disgraced to accept it. The
doctrines advanced here are extremes. On one

side it is said, give all the power into the hands of

the governor ;
on the other, it is said, strip him

of all power ;
do not let him appoint a constable

or a justice of the peace. Which of these systems
is going to prevail ? Sir, I think that happy me
dium laid out by our fathers is better than either

of these extremes. We have got along, as far as

that is concerned, very well.

There is no class of officers, with a pay so

utterly contemptible, where there is so much

labor, and wrherc the duties are so important, as

that of councillors
;
and yet by the plan pro

posed you are throwing them away for the pur
pose of constituting new boards for the discharge
of their important duties. The duties of the

Council are described in the Constitution and
laws of the Commonwealth

; and will you break

up that wise system under which we have so long
nourished, in order to try an experiment which

promises nothing but extravagance, disaster and

disappointment ? Is that sound sense r Is it

reason ? Is it statesmanship ? Is it philosophy ?

I believe not, Sir.

I have occupied very much more time than I

had intended to, and my apology is this. I saw
and heard things which I knew were not true.

I did not guess at it
; but, as Olynthus said to

the gladiator in the dungeon,
&quot; I do not believe

it, I know it.&quot; Therefore, such as my testimony

may be worth, I have offered it, as I may not be

here when the vote is taken, and I should regret

that such a measure as this should prevail if I

could do anything to prevent it.

Mr. GOURGAS. I have but a few remarks

to submit to the consideration of the Committee,
and so far as I am able, I shall endeavor to con

fine myself to the subjects under discussion,

which I understand to be the resolves on the

Council, and also those relating to the office of

lieutenant-governor, which have been already
debated at some length at a previous session, and

which were again referred to Committee of the

Whole for the purpose of being taken up in con

nection with the subject of the Council. I find

them together in the Orders of the Day, and

they are both before us now for our consideration

and action. Is this correct, Mr. Chairman ?

The CHAIRMAN. Both of these Reports are

before the Committee. They are connected with

each other, and the whole subject is in the power
of the Committee, and comes properly under de

bate.

Mr. GOURGAS. I purpose then first, to say
a word or two in regard to the office of lieuten

ant-governor, as that officer is now made a

member of the Council, in my judgment very

properly, and as I should regret that any other

station or duties should be assigned to him. I

suppose the office was created for some practical

use and object to meet the necessity which

might at any time exist, owing to the death,

resignation or disability of the governor ; of

having in such event some person constitution

ally recognized as the chief magistrate of the

Commonwealth, and constitutionally authori/cd

to act as such. I conceive that it was for this

reason that the office was originally established,
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and that it is for this reason only that it is desira

ble to retain it. It has been proposed by some to

abolish the office altogether, but the necessity of

it, I hold, has been already too many times illus

trated in the history of the State to recommend
such a proposition to the favorable consideration

of the people. Since the adoption of the Consti

tution in 1780, no less than five instances have

occurred of a vacancy in the office of governor,

and the following persons elected to the office of

lieuteriant-goveinor, viz. : Samuel Adams, Mo
ses Gill, Levi Lincoln, (father of the gentleman
of that name now living,) Marcus Morton, and

Samuel T. Armstrong, have each in turn been

called to the chair of state. Thus the necessity

of this provision of the Constitution has been

practically illustrated upon an average once in

every fourteen years thus far in our history ! It

was then, it seems to me, a wise provision. It

was with equal wisdom and forethought provided
that the lieutenant-governor should have a seat

and vote in the Council not simply for the pur

pose of giving him something to do, but for the

better purpose of giving him that to do which

seemed to have, and does have, some appropriate
connection with the design and purpose of his

office. It is weir known to gentlemen of the

Convention that all duties pertaining to the office

of governor, with, I think, two material excep
tions only, are discharged under advice of Coun
cil. These two exceptions are the veto power,
which the governor exercises upon his sole re

sponsibility, and the duties devolving upon him
in his military capacity of commander-in-chief.

In these respects he acts entirely independent of

the Council
;
in all others he acts by and with

their advice and consent.

In placing then the lieutenant-governor at the

Council board, it was intended to assign him a

position where he might become familiar with

those duties which devolve upon the executive,

that he might be able the more readily and safely

to discharge them, if called upon at any time to

do so.

Such were the reasons for creating this office of

lieutenant-governor and for connecting it with that

of councillor. I should regret to have the office

abolished, or to have the incumbent transferred

from the Council Chamber to the Senate, as is

proposed. To make the lieutenant-governor the

president of the Senate, with a casting vote, would

be, I think, to connect the executive and legisla

tive departments of the government, which the

wisdom and experience of the founders of the

Constitution expressly provided against, and
which in a free State should never be permitted
to any extent whatever. It would result more or

less frequently in placing over the Senate as its

presiding officer an unsuitable person for that po
sition, and would divest the Senate of a privilege

and right which no deliberative body should ever

for any reason be deprived of the right and priv

ilege of electing its own speaker. Let the office

and its duties remain as they now are, excepting
as it regards the title. This it has been voted with

great unanimity to strike out, and very properly.

At the present time, when republican principles,

I use the term hi its broadest and most legitimate

sense, are steadily and perceptibly advancing

everywhere, it is hardly worth our while to ad

here to titles, forms or distinctions which are fast

becoming, in the eyes of the world, both odious and

absurd. If the Council in itself is a useful and

desirable body, it is an additional reason for re

taining it that the lieutenant-governor is a mem
ber of it that there is no other duty or place in

the government which can be consistently assigned
to him, and that there he can become familiarly

acquainted with that class of public affairs which
he may be called upon as chief magistrate to ad

minister.

And now I come to notice some of the state

ments made yesterday by the delegate for &quot;VVil-

braham, (Mr. Hallett,) in regard to the Council.

I do not regard the epithets he has applied to this

body at all sustained by the character of its acts

since our existence as a Commonwealth. These

acts, whatever they may be, are a matter of record

and may be known. Its deliberations are held

with closed doors, it is true, but there is nothing
in the Constitution to prevent them from being
as public and open as those of the legislature. A
practice to the contrary has prevailed, but it has

been with the uniform consent and approbation of

the people of the State. There is no branch of

the government which has really been made more

responsible. All its proceedings, as I have just

observed, are required not only to be made matter

of record, but to increase the responsibility of

members they are required to sign each clay s

record. If gentlemen will refer to the Constitu

tion they will find an express provision requiring

that &quot; the resolutions and advice of the Council

shall be recorded in a register and signed by the

members present ; and this record may be called

for at any time by either branch of the legislature ;

and any member of the Council may insert his

opinion contrary to the resolution of the majori

ty.&quot;
Thus it will be seen that there is no way of

escape from the responsibility constitutionally at

tached to the office. The proceedings of the

Council are a matter of record
; that record is

made up daily and signed by every member pres

ent and participating in the acts recorded
;
and
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the legislature has at all times the right to call for

that record and open it to the public gaze. The

highest compliment that can be paid to the Coun

cils that have come and gone from that chamber

for seventy-three years, is to state the simple fact

that their records have never, I think in a single

instance, been called for by the legislature most

certainly not in my day and no complaint of any
kind against the Council has been made except it

be by disappointed applicants for office. If the

people desire any change it is that the office should

be made elective. This I hope will be done.

Now, Sir, it happens to have been my fortune,

good or bad, like the delegate for Wilbraham, to

have been a member of the Council, and to have

served on the Committee on Pardons ; and I

must say that my experience, which is as exten

sive as his own, is entirely the opposite, both as

it regards the duties of the office, and the manner

in which those duties have been performed. The

gentleman, for instance, in speaking of the par

doning power, refers to a rule by which no appli

cation for a pardon was received or considered

unless one-half of the sentence of the criminal

had expired. Such a rule may have existed in

1843, when the gentleman was a member of the

Council, it may have been the rule formerly, it

may be this day, but while I was a member of

the Council, no application for pardon or com
mutation of sentence was ever rejected, or a hear

ing denied, for any such reason. The gentleman
also objects to another practice as conducive to

evil that the committee hold public and stated

sessions for the hearing of applications for pardon,

and that the custom operates as an invitation to

criminals to make such applications. It is true

that public hearings are granted at every session

of the Council, and I presume that every criminal

in the State knows the fact, and that the execu

tive has power to commute or remit their sen

tences. If the pardoning power was transferred

to the governor alone or to the Senate, would the

fact remain concealed from the criminal, or would

the hearing granted him on his application be a

secret one ? Would not the fact, that the most

wicked and abandoned criminal in our State

Prison has the right to sue for mercy and the

right to have his miserable petition heard, be just

as widely known as now ? The transfer of the

pardoning power to other hands, and secret hear

ings, would in no wise abridge or impair the right

of application, and there would be no less a num
ber of applications than now. So long as the

power exists anywhere, and is exercised, it will

be known, I imagine, and appealed to.

The gentleman also complains of the loose

exercise of this power by the Committee on Par

dons, that the prosecuting officers in the Com
monwealth are not consulted, &c. This may
have been so at the time the gentleman was in

the Council, but it was not the case while I was

there. It was the practice, whenever there seemed

to be occasion, to consult those officers. The

prosecuting officer for Middlesex, (the delegate

from Framingham,) was appealed to by the gen
tleman for Wilbraham to confirm his statement.

If that gentleman, (Mr. Train,) was now in his

seat, I too might appeal to him, for I distinctly

remember at least one instance in which I applied

to him for information as to the facts in a case

then before the Committee on Pardons
;
and I

have, while in the Council, frequently applied to

the prosecuting officers of the State for informa

tion of this kind. I mention this only to dis

prove what the gentleman for Wilbraham stated

as a general fact, and to remove any erroneous

impressions which may have been received in

consequence of his statement. And I will say

further, that I have known, in repeated instances,

the law officers of the government called before

the Committee in relation to cases pending before

them.

Mr. HALLETT. If the gentleman will allow

me, I would like to make an inquiry as to a mat

ter of fact. I understand him to say that he does

know instances in which a prosecuting officer has

been called before the Council.

Mr. GOURGAS. I said that such had been

the case in repeated instances.

Mr. HALLETT. I presume it was in cases

where he had been induced by the other side to go

and make representations favorable to the prisoner,

but never by notice from the Council. I would

inquire if the gentleman ever knew the Committee

on Pardons to give the prosecuting officer, or the

judge who passed sentence, notice that the subject

was under consideration.

Mr. GOUHGAS. Certainly not. I did not

say that it has been the practice to notify judges

and district attorneys of the hearing granted by
the Committee. I said it had been the practice

to apply to the prosecuting officer for informa

tion in cases when it was deemed necessary, and

that these cases were not of unfrequent occur

rence.

Mr. IIOPKINSON. With the permission of

the gentleman from Concord, I will say, in an

swer to the inquiry of the gentleman for Wil

braham, that I have known an instance where

the attorney-general was called in upon a hear

ing for commutation of punishment. The Coun

cil having come together, refused to proceed until

the attorney-general should be present ;
and he

was present at the hearing.
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Mr. GOUIIGAS. In connection with this

matter of pardons, I wish it may be understood,

as not an unimportant fact, that all cases are fully

heard in the first place before the Committee,
and often times, not once only, but two and three

times; after the Committee have heard all the

facts submitted in the case, they report the same,

with the conclusion arrived at, to the Council,

and their report is considered and acted upon in

Council. After the application has gone through
these two ordeals, it passes to the governor for

final revision. lie may assent to the report, or

he may not. And there is one point in this

connection which the gentleman for Wilbra-

ham did not allude to, but which ought to be

stated ; and that is, that although the governor

may not adopt the recommendation of the Coun

cil, and pardon the criminal, he cannot grant a

pardon u-ithout the recommendation of the

Council.

If there had been some controlling or restrain

ing power, of this kind, in the States of Pennsyl
vania, and New York, the instances of the abuse

of the pardoning power in those States, which

have been alluded to in debate, would probably
never have occurred. It is no reply to the argu
ment founded upon such abuses of the pardon

ing power, to say, that the people of those States,

in refusing to re-elect to office Governors Porter

and Young, thus passed a judgment of condem
nation upon their conduct in this respect. Not
at all. Did this act of the people return to their

cells and chains, criminals who had violated their

laws by the commission of the most atrocious

acts, and who had no claim of any kind to the

executive clemency ? Did this repair the wrong
inflicted upon the community by a corrupt exer

cise of the pardoning power ?

And now I pass to the opinion expressed by
the gentleman for Wilbraham, as to the services

of the Council in the examination of accounts,

and here my experience is again entirely and

wholly at variance with his. In IS-iO the legisla

ture established the office of auditor of accounts,

and by this Act it is required of that officer that

he should examine all accounts against the Com
monwealth, with specified exceptions, and certify

in each case the amount due in his judgment up
to the governor, who may draw a warrant for the

same as provided in the Constitution ; and that

when a warrant is drawn, the secretary shall serve

notice of the same upon the auditor, stating the

amount and purport of the same. The phrase

ology of this act entirely precludes the idea that

warrants are to be drawn for any amount the

auditor may please to certify to, even if there was
no constitutional obstacle in the way of such a

procedure. All accounts are examined by the

auditor, and from his office they go to the Council-

chamber, and here the warrant that is to draw
the money from the treasury is never passed until

all claims in relation to which a question can

arise, have been referred to the Committee on

Accounts, and have been investigated and report
ed upon. I remember very well one instance in.

which a certain account was sent by the auditor

before he passed upon it to the Council requesting
instructions ; it was made a matter of examina

tion, and without going into particulars further, I

can state, that the result was a saving to the State

of a considerable amount. But the instances in

which accounts that have passed the auditor and

been referred to the Committee on Accounts, and

which have been reported by them back to the

Council, with the recommendation of more or

less disallowance, are numerous. I am fully sat

isfied, notwithstanding what has been said to the

contrary, that as it regards this matter of accounts,

the service rendered by the Council is essentially

useful, and that no one man should ever be in

trusted with undivided and unlimited power to

determine claims against the government. And
yet this is the argument of the gentleman for

Wilbraham, Bccausa we have an auditor of ac

counts, he says, we have no need of a power to

revise his acts. I do not think so. I believe it is

safer to rely upon the judgment and trust to the

honesty of many men than one man, and under

no circumstances should I consider it wise to give
a single individual plenary jurisdiction in the set

tlement of accounts against the State.

I had intended, Mr. Chairman, to present my
views on the proposition relative to the Council

and Lieutenant- Governor, now before us, much
more fully, but the gentleman for Abiiigton, (Mr.

Keyes,) has to a great extent anticipated me, and

has submitted, more ably than I could hope to do,

many considerations adverse to these propositions
which appear to me to have weight. It would
be useless to repeat, and I content myself with

the few remarks I have made, declaring my own
conviction that both the abolition of the Council

and the transfer of the Lieutenant- Governor from

the Council to the Senate is inexpedient and un-

adrisable.

Mr. UPTON, of Boston. The Committee

who have made this Report will probably want

to hear, early in the course of debate, the reasons

and arguments which will be advanced against it.

I, therefore, rise at this time for the purpose of

stating some strong reasons, which I hope will

commend themselves to that Committee, why the

lieport of the Committee ought not to pass.

I believe, Sir, that the stigma if I may so
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call it which has been put upon the Council of

Massachusetts for a number of years past, has

grown out of the feeling which has been engen
dered by the legislature, that the Council is an

inefficient body. Every one upon this floor

knows very well that the members of the Coun
cil have been stigmatised as belonging to the hos

pital of invalids. If a man was blind, or lame,

or had weak lungs, or weak limbs, it was said by
his political friends, let us put him into the Coun
cil. That has been the ordinary course, and from

this fact and that the proceedings of the Council

have been transacted in private, not one half of

the citizens of the Commonwealth of Massachu

setts unless it has happened to them to have

been councillors are aware ofthe labor performed
in that chamber.

The few remarks I shall make, will be princi

pally in answer to the Report of the Committee,
which goes first into the matter of expenditure.
The Committee has brought forward, in the Re

port, the statement that the cost of maintaining the

Council of Massachusetts, for the last four years,

has been five thousand two hundred and sixty-

three dollars per annum, and for that reason the

Council should be abolished and the expense
saved.

Now, in answer to that argument, I may say,

that, during the last three years, the sessions of the

legislature have been long ones
;
a result which has

grown out ofthe state ofparties, and that, therefore,

this $o,263 per year is not a fair statement of the

cost of maintaining the Council. For the nine

teen years preceding, the cost of the Council has

averaged about $3,300 per year, and I believe I

may safely state that for a series of years, the cost

of the Council will average only about $3,000

per annum, and with the ordinary length of the

sessions of the legislature, that sum would be the

extreme amount which would be levied upon the

good citizens of Massachusetts for the support of

the Council.

There is another thing, growing out of these

long sessions, which has increased the expense of

the Council. The governor can adjourn the

Council whenever he pleases, but the Council is

not adjourned at any particular time by the Con
stitution. The governor keeps the Council to

gether during the sittings of the legislature.

Such has been the action and practice of the ex

ecutive department of the government in relation

to the Council. Therefore the longer the session

of the legislature, the greater the expense of the

Council. I think these expenses may be fairly

set, for a series of years, at a sum not exceeding

$3,500 per year, and therefore, looking to the

future, that would be the maximum of ex

pense which would be charged to the Common
wealth.

Well, Sir, the Report goes on, and among the

various duties assigned to the Council, which it

purposes to distribute to other departments, is

that of exercising the pardoning power. The

chairman of the Committee, (Mr. Ila lett,) prefers

to leave the subject of pardons entirely with the

governor. It was my fortune some two or three

years since to be in the company of the executive

of a neighboring State, in which there was no

Council the great State of New York. The

governor of that State, after he had been in office

some six months, stated that he then had in his

hands papers upon the subject of pardons, which,
if he should use all of his unocupied time for the

remainder of the two years for which he was

elected, he would barely be able to read through.

Now, if I understand the chairman of the

Committee, he proposes to give this power of par
don entirely to the governor, and he relies upon
the governor s having time, in addition to all

other duties imposed upon him, to consider the

various applications that will be made to him. I

confess, Sir, that I agree with the gentleman
for Abington, (Mr. Keyes,) in regard to the

Report of the Committee, or in regard to the ex

planation of that Report, so far as the chairman

was concerned, upon the subject of pardons. I

should not select for my council, upon this sub

ject of pardons, an individual who had ever been

a prosecuting officer. Their milk of human
kindness, if I may so express myself, has too

much of the rennet in it. I am glad that in this

State we have this power, and I hope this Con
vention will never propose to take from the peo

ple of this Commonwealth, the power of going
to some proper authority, above all courts, for the

purpose of correcting any sentences of those

courts which may be found to be incorrect.

The little experience I have had upon matters

connected with the Council, has learned me one

thing, that however honest courts may be, there

is a great difference in the sentences which are

pronounced for the same class of offences. For

instance, you will find that one individual, in the

county of Essex, who has committed a crime,

being defended by able counsel, and surrounded

by friends, will meet with a sentence compara

tively light. Another person, in a neighboring

county, without any able counsel to defend him,
or friends to countenance him, will, for the same

offence, suffer a much heavier punishment. Al

though in such cases no injustice was intended

to be done, yet so far as the administration of

law in this Commonwealth is concerned, there is

an inequality of punishment for the same crimes,
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and an inequality, which occasionally requires a

remedy by some power above the courts.

In my opinion, from what I have seen, you
have always had a Council, with the Lieutenaiit-

Governor, elected by the people of the Common
wealth of Massachusetts, at its head, which have

been faithful in the discharge of their duties. So

far as the mere matter of compensation is con

cerned, if the Council of this Commonwealth
should take one man out from imprisonment, a

single day sooner than he otherwise would be

released, who was unlawfully in that condition,

I say the whole money which is expended for

this Council, is well expended.
I hope, therefore, that so far as this Council is

concerned, that the pardoning power will not be

given to the governor, but that it will be retained

by him in connection with the Council, as it has

always existed.

There arc certain other questions connected

with this pardoning power. The gentleman who

opened this debate, the chairman of the Com
mittee, (Mr. Ilallett,) said that democratic Vir

ginia, when she revised her Constitution, a few

years ago, abolished her Council. Well, I sup

pose he intended to be understood to say that

her s was a model Constitution, as he said that

New Hampshire, which retained the Council,

had the worst Constitution. There are other

principles contained in this model Constitution

(of Virginia) which we may hereafter have oc

casion to call in question, and I hope we shall

have the chairman of the Committee here to de

fend them.

So far, however, as any comparison can be

drawn between this and other States, they are not

parallel. Here in Massachusetts we have a large

seaboard, and numerous large towns and cities.

We have, therefore, more crime committed in

this State than they have in any other, where the

towns arc small and inland, and where there is

no seaboard. There is, therefore, the greater ne

cessity of having some one to advise with the

governor in relation to pardons.
The chairman of the Committee took occasion

to say that the president of the United States had
the whole control of the matter of pardons, and
that the whole power of the government of the

United States, in that respect, was vested in him.

Well, Sir, how long should we, in Massachusetts,
consent to live in a community where an individ

ual, convicted of crimes which he had committed,
or was supposed to have committed, had no greater

power of reaching the ear of the pardoning au

thority, than the citizens of the United States

have in reaching the pardoning power of the pre
sident ? I need not say that the whole amount

of crime committed against the United States, so

far as sentences of courts are concerned, falls far

short of that committed against the laws of Massa
chusetts. The distance of the president from the

various States, deprives the individual, in many
instances, however unjust his punishment may
be, from obtaining redress at his hands. There
fore it is no form or shadow of an argument, that

because there are individuals in the United States

who cannot reach the pardoning power of the

president, and get redress for their wrongs, there

fore there should not be a safe and prudent de

pository of this power, in Massachusetts, to which

individuals can resort.

It is proposed, in the distribution of the powers
of government, which are now bestowed upon
the Council, so far as the expenses are concerned,
to give them to the auditor. Well, Sir, the au
ditor has that account now, and there is no war
rant drawn from the treasury that is not drawn

by the auditor. But before it is drawn it is sent up
to the Council-chamber, a committee examine the

law by which it is authorized, and certify that

the amount is correctly ascertained, and that the

order is properly drawn. And there is no other

way in which warrants can be drawn, coming
from the various commissions scattered through
out the Commonwealth. They involve a large

amount of money. Take, for instance, the commis
sion authorized during the present year for the

enlargement in the State House, the commission

for building the State Almshouses, or for build

ing the State Lunatic Asylum. All these amounts

first come from the auditor s office. They are

then sent to the Council-chamber where they are

examined by the committee on accounts
;

the

various acts and laws under which the expendi
tures arc authorized are examined, and they are

then referred to the governor who issues the Avar-

rants. But it is now proposed to leave this mat

ter entirely to the auditor. It is impossible for

the governor to examine all the accounts which

are presented to him, and they must be left to the

auditor alone. Sir, when you make this provi

sion, as proposed by your Committee, you take

away from the expenditure of the public money,
the most important check.

It seems to me, that considering the great amount

of expenditure and the small pittance of $3,500
for I hold that to be the maximum expenditure

which this Council involves it is hardly worth

taking into consideration. For $3,oOO nine pretty

good men in the Commonwealth of Massachusetts

are induced, from the honor in part, I have no

doubt, to go into the Council-chamber. They
go for only the ordinary compensation of $2 per

day, and their labors are obtained as cheap, to say
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the least, as those of any officers in the Common
wealth. Sir, I tell this Committee that you can

not go into the Commonwealth of Massachusetts

nor out of it, and get the same labor which is per

formed by the Council for ten times that amount.

There is not a commission in the Common
wealth which would not draw more money three

times over, out of your treasury for the perform
ance of this labor than your councillors now re

ceive.

There are a number of collateral duties which

the Council are practically required to perform
which arc net numbered in the Report and which

I might incidentally mention but I will not take

up the time of the Committee with it.

But there is another duty of the Council which

I thought the gentleman for &quot;Wilbraham spoke
rather slightly of, but which it seems to me is not

without considerable importance. I refer to the

confirmation of appointments. I understood the

gentleman in his argument yesterday to say that

the executive had made some good judicial ap

pointments, but all that was to go the credit of

the executive. The Council had nothing to do

with that. It occurred to me that if his argu
ment was good and that the Council had nothing
to do with the appointment that therefore you had

better leave them entirely with the executive.

Now, with all due deference to the gentleman,

and with all due deference to any executive who
ever sat in any Council-chamber, my opinion is

that the Council do have something to do with

the appointments. I hold that the Council are a

part of the government and so far as my own

opinion is concerned, I believe that the governor
should have the Council of his own political way
of thinking. I hold the whole people of the Com
monwealth of Massachusetts should be represented
in this Council and that when these matters are

discussed in the various parts of the Common
wealth, the reasons for the various appointments
should be given, and the governor should have the

advantage of them. There are a great many sub

jects which come up in Council which those who
have ever sat there are familiar with, connected

with appointments. These matters have been

particularly prominent during the last year, I

suppose, and also during the present year. I can

speak for the present year at least, and can say
that this Council have been very considerably

occupied as a committee of correspondence to an

swer the letters of office seekers and of those who
desire to be retained in office. I do not know
how many letters they have received and answered

from persons who are especially anxious to know
whether there is any chance of their retaining

their situations.

Mr. Chairman, this power of confirming ap

pointments had better be kept with the Council

than left to the Senate. The Senate is a part of

the legislative department of the government, and
I should doubt the expediency of so changing
matters as that any member of that legislative

department should be marked out in their legis

lation as one who may probably get office, and
who can be confirmed by that body if he does.

It seems to me that you had better keep the con

firmation of appointments with the Council, and

keep that matter clear and clean from the legisla

tive branch of your government.
I have thus stated, in a very few words, my

reasons for hoping that the Report of the Com
mittee will not pass. If it is desirable to take

away any of the duties from the Council which
at present belong to them, I shall not object, but

I hope the advisory pardoning power, of all oth

ers, will certainly be kept with the Council and
with none other.

Mr. DUliGIX, of Wilmington. Mr. Chair

man : I haAr
e, for the last two years, taken some

pains to examine the criminal calendar of Massa

chusetts, and from what I have seen, I have come
to the conclusion that if I were absolutely guilty
of any crime, I know of no State in the Union or

any other place in the world where I should

rather be tried and condemned than in old Mas
sachusetts. And why ? Because I have so high
an opinion of her judiciary, of its far-sightedness,

and above all, because of the high character of

the priests of justice who reside there. But, on

the other hand, if the circumstances were such

that I were accused and condemned in my inno

cence, I know of no place where I would rather

receive that sentence than in old Massachusetts,

innocent though I am. And why ? Because she

has no Council ? No, Sir
;
because she has a

Council, and because that Council is composed of

honest and of high-minded men, who are above

party influence, above local intrigue, above log

rolling, or anything else which savors of dis

honesty.
I happened to have been placed upon the Com

mittee to whom was referred so much of the

Constitution as relates to this subject. The gen
tleman who proposed this amendment is the

gentleman at the head of the Committee, and of

course should understand the subject better than

the rest of us, for you know the brains ought to

be in the head. [Laughter.] But I was so for

tunate or so unfortunate, whichever you please,

as to be placed exactly upon the other end of that

Committee ;
and I am very sorry to say that I can

not agree in the Report which has been made to

the Convention. I did not agree to it in Commit-
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tee, because I could not see good reason for such

agreement. There is one thing in the Report,

however, which I very much admire, and that

one thing I propose to commend. That is this :

I believe it is a perfectly honest Report. I believe

they who made it are perfectly honest. But I

presume you have all heard the old adage that

certain men were too honest to live ; too honest

to get along well in the world. Well, Sir, the

very honesty and frankness which characterize

the Report the very amount of truth which it

contains, is the very tiling that will kill it dead,

in this Convention. The chairman of this Com
mittee has come out and made such an honorable

expose of the great and arduous duties which

devolve upon this Council ;
he has exhibited

them in so clear a light, in so tangible a form
;
he

has prescribed so many duties which are per

formed by that Council and which can be per

formed by them so much better than they can be

performed by anybody else, that if I had been

opposed to retaining them before, I should cer

tainly have become convinced and have gone in

favor of it.

Now you will ask, is the Council, as such,

needless ? Is it not important that there should

be a council, or something, so to speak, just like a

council, call it what you choose ? Is it not

necessary that there should be something some

where which shall perform the duties of an

executive committee ? Are not those duties high
duties ? Are not they important duties which,

must be performed r The Report of your Com
mittee says they must be performed. Very well

;

and now the question comes up again, Are not

the duties now imposed upon that Council well

performed r What says the Report ? What says

the chairman of that noble Committee ? [Laugh

ter.] Does he say that the duties arc not well

performed by that Council, himself having been

a member of their honorable body, and other

members of the Convention having been mem
bers of that honorable body r Is there a voice

from any portion of the Commonwealth complain

ing that these duties have not been faithfully, and,

in every respect, well performed ? No, Sir, not

one. Then, in the language adopted upon a

different occasion, I will inquire,
&quot; What evil

hath He done }
&quot; When they cried out after him,

&quot; Let Him be crucified,&quot; the great interrogatorv

was,
&quot; Why, what evil hath He done ? I find no

fault in him.&quot; Sir, I find no fault in the Coun
cil. I know that Council is sometimes termed a

fifth wheel to a carriage. I know it is by many
considered a useless appendage to the govern
ment. They say it is a worthless excrescence, so

to speak, and that it should be stricken off some

thing that should not be there
;
but I do not

believe all this.

Xow, admitting that these duties are well per
formed by the Council, the qxiestion arises, will

they be better, or as well performed, in the man
ner prescribed in this Report ? That is the

question. If they are going to be a great deal

better performed, why certainly let us adopt that

method ; but that remains to be shown. It is a

thing which cannot be shown. And why ?

Have you had a trial, and your experiment

proved successful r No, Sir. How, then, can

you tell ? Gentlemen may hope that these duties

will be better performed ; they may believe they
will be better performed ;

but is it not a little

prophetic for them to assert it ? I very much
doubt whether it can be so.

As to the matter of dollars and cents, I am
very much of the opinion that that which costs

nothing is of little intrinsic worth. And that

government which costs nothing is a poor gov
ernment at best.

I am not in favor of such a system of extrava

gance as will allow persons to put their hands into

the public chest and take out what they please at

their leisure, and I am very far, too, from endors

ing and subscribing to a system which shall

partake of miserable parsimony. I do not believe

the people of the Commonwealth will thank you
for it. They desire a good, safe, and efficient gov
ernment, one upon which they can at all times

rely, and they are willing to pay for it. Will

there be less liability to corruption in the plan

proposed in your Report than in that which at

present exists r All governments, however pure,
are liable to corruption, and every safeguard should

be thrown around them to prevent anything like

dishonesty or injustice being practised by those in

power. Now, if you blend two distinct influences

together which should forever be kept distinct, I

ask, are not the chances for corruption increased

tenfold. There is such a thing as going too far,

and doing too much. I recollect a certain gentle

man, not a thousand miles from the frontier, who
was bitterly opposed to touching a certain Consti

tution, but when the people said that they would

have it altered, oh yes, he replied ; but to those

with whom he acted, he said, let us go to work

and alter and alter so much, so that evcry-body
will be disgusted with it when we present the

bantling before them, and the people will not re

ceive it. The effect of this movement was, that,

not a letter or word of it was adopted and sanc

tioned by the people. I say that we ought to be

very careful what steps we take here, and take

warning from the example of others, that we do

not incorporate such provisions in the Constitution
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as shall prove fatal to its success before the people.

If we desire to avoid anything like corrupt influ

ences being exerted upon the governor, let us

retain a Council who shall confer with him and

act as a check and balance upon his movements, if

he shall he induced to yield to the outside pressure

and sympathy which may be brought to bear upon
him. The more I have heard upon this subject

the more I am confirmed in my opinions, and the

stronger have become my connections, that the

Council of our good old Commonwealth ought
not to be abolished. The great argument that

has been made here, is &quot; down with it.&quot; I did

not hear the argument of the gentleman for Wil-

braham, (Mr. Hallett,) and therefore, I cannot say
but what he presented some strong arguments
for the abolition of this system, but the greater

part of what I have heard from the other side,

has been &quot; away with it.&quot; I sincerely hope, and

ardently desire, that the Council which has exerted

so beneficial an inflence in the affairs of Massa

chusetts for so long a period, may still be retained.

I do not believe that the people, upon a candid

revision or strict review of the question, will sup

port any such proposition, and therefore, I shall

be under the necessity of voting against the Report
of the Committee, a thing which I dislike to do

under any circumstances.

Mr. BOUTWELL, for Berlin. I propose to

offer the following amendment to the resolves of

the Committee ; viz., to strike out all after the

word &quot;

Hesolvcd,&quot; in the first resolution, and

substitute two other resolutions, which I will

read :

&quot;1st. Resolved, That eight councillors be elected

by the people, in single districts, each district to

consist of five contiguous senatorial districts.

&quot; 2d. Resolved, That it is expedient so to amend
the Constitution as to provide that the record of

the proceedings of the Council shall always be

subject to public examination.&quot;

Permit me to say, that I should not have moved
to amend the resolutions reported by the Commit

tee, had I not concurred generally in the views

which have been here presented concerning the

importance of the Council as a department of the

government of the Commonwealth. I would not

venture to say that it is essential, like the Senate

or the House of Representatives ;
but I think I

can fully express the opinion that it is important

to the proper determination of the affairs of the

{State that its duties are of such a character that

they cannot be dispensed with, and must be

performed. I know of no body of men existing

in the Commonwealth, or which can be consti

tuted by the act of this Convention or the legisla

ture of the State, to winch its duties can be re

ferred and performed better and with more

economy. The ground has been substantially

gone over, but I desire to say, in reference to the

general question, before I submit some remarks

which I intend to make upon the amendments I

have proposed, that the duties of the Council in

auditing claims against the Commonwealth can

not be so well performed anywhere else.

The CHAIRMAN. The Chair will remark

that by an order made in Convention the hour
fixed for its adjournment has arrived.

Mr. SCHOULER moved that the Committee

rise, report progress, and ask leave to sit again.

The motion was agreed to, and the Committee
rose.

The PRESIDENT having resumed the Chair of

THE CONVENTION,

The CHAIRMAN reported that the Committee

of the Whole had had under consideration the

resolves upon the subject of the Council, but had

come to no conclusion, and asked leave to sit

again.

Leave was granted.
On motion of Mr. MORTON, of Quiiicy, the

Convention then adjourned until 3 o clock, P. M.

AFTERNOON SESSION.

The Convention assembled at 3 o clock, P. M.

Announcement of a Committee.

The PRESIDENT announced the following

Special Committee, to whom was referred the re

solves on the subject of elections by plurality,

with accompanying documents :

Messrs. Butler, for Middlesex.

Keyes,
&quot;

Plymouth.
Stevenson,

&quot; Suffolk.

Rockwell, &quot; Berkshire.

Williams, &quot; Bristol.

De Witt,
&quot; Worcester.

Phinnev, &quot; Barnstable.

White, Norfolk.

J. W. Griswolil,
&quot; Franklin.

Morss,
&quot; Essex.

Parker,
&quot;

Ilampden.

Gilbert,
&quot; Hampshire.

Pease,
&quot; Dukes.

Easton,
&quot; Nantucket.

On motion by Mr. NAYSON, of Amcsbury,
the Convention resolved itself into

COMMITTEE OF THE WHOLE,

Mr. Briggs, of Pittsfield in the Chair, and re

sumed the consideration of the unfinished busi

ness, being the resolves relating to the Council,

etc., the pending question being 011 the amend-
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ment offered by the gentleman from Berlin, (Mr.

Boutwell).
Mr. BOUTWELL addressed the Committee.

When the Committee rose this morning, said Mr.

Boutwell, I was about to say, that the power which

the Council derived from usage and authority to

supervise the proceedings of the auditor, are of

great value to the State. It is true, as the chair

man of the Committee has been pleased to say,

that since 1849 the duties of the Council in that

particular have been diminished ; but those du

ties which have been transferred from the Coun
cil are principally of a clerical character, that is to

say, those claims against the Commonwealth which

were made in strict conformity to the law, about

which there is no doubt upon the one hand, or

discretion to be exercised upon the other, are dis

posed of at the auditor s desk
;
but those claims

against the Commonwealth, which proceed from

the discretionary power of its agents, charged with

the public service, and all those claims about

which there may be doubt as to whether they are

claims against the Commonwealth, arc without

exception sent to the Council-board, there to be

considered and adjudged. While I will not pro
ceed to detail the nature or extent of these claims,

there are gentlemen upon this floor, who are very
well apprised that the people of this Common
wealth would be, if not shocked, exceedingly sur

prised at a full detail of the statements which

might be made in this regard. Here there is a

necessity for the existence of a tribunal disposed

to deal honestly and justly between, the Common
wealth upon, the one hand, and persons having
claims against it upon the other ; and, also, a ne

cessity for a tribunal disposed in some way or

other to take the responsibility devolving upon
them. Oftentimes this responsibility which

necessarily exists in the administration of public

affairs, is very considerable ;
for these claims, be

it remembered, arc often presented by men who
hold important positions in society. If you abol

ish the Council, what is the alternative ? You
leave the decision of all these contested questions

to the auditor of the Commonwealth. It may
happen, in the course of years, that men will fill

that position who have not the intelligence, the

moral honesty, the devotion to the public service,

always to act fairly and impartially, and without

regard to the effect which their conduct may have

upon their own fortunes, nay xipon their own
subsistence even. But I take it that human na

ture is not always as it has been foreshadowed, if

not absolutely declared by the gentleman for

Wilbraham, (Mr. Hallett,) the chairman of this

Committee, and that it will not often happen
that such men will be placed in that high position.

I say, then, that some tribunal, independent of

the power of a single individual, ought to exist as

a proper protection and guard for the public

treasury. Where may it be placed so well as in

the Council ? I take it, whatever may be the

suspicions on the one hand, or allegations on the

other, in regard to that body of men, that they are

at least a fair average of the people of this Com
monwealth in all the attributes and qualities

which go to make up good citizens. In this mat
ter of responsibility, which has some bearing upon
this question, I agree that there should be per
sonal responsibility upon the part of public ser

vants, but it should be responsibility to the people,

and it is a mistake in the organic law of any State

to make the officers of government directly re

sponsible to the citizen of a State that is, the

State should never, in the person of any man,
meet the individual citizen face to face, and es

pecially is it necessary to shield the personal re

sponsibility of men charged with so important a

matter as the determination of pecuniary claims

against the Commonwealth. Now, then, the

Council, responsible as it may be said to be in

some respects, is exactly fitted to shield the Com
monwealth upon the one hand, and to do justice

to individual claims against the State on the other
;

for I hold it to be unfortunate that any man,

acting for the State, should be compelled, per

sonally and upon his own responsibility, to con

test any claim which any other individual may
have against the State. The auditor says to the in

dividual claimant upon the public treasury, I have

doubts about the propriety of this claim. I will

go to the Council and have it audited there. He

goes there, presents his claim, and the Council

come to the result that a certain amount of money
should be paid.

And I may say that I think that for a number
of years at least, the whole expense of the Coun

cil, whatever it may be, three, four, or five thou

sand dollars, has been met by the deductions which

they have made from the charges against the

Commonwealth, which, under other circum

stances, would probably have been paid.

In addition to this, with regard to the Council,

I beg to consider for a single moment the matter

of pardons. And I may say in the outset, and

you, Mr. Chairman, can bear witness upon this

point, that whatever may be the trials and diffi

culties of the executive chair, and however much
in the estimation of some men the matter of

appointments may be magnified, the administra

tion of the State Prison is, after all, the most

delicate duty with which the chief magistrate of

this Commonwealth is charged. The State Prison

is a community ;
it contains as convicts five him-
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dred men, for the most part intelligent men ;
and

whoever will study the State Prison, may learn

there what perhaps he may not have learned

elsewhere, that none are vicious in the extreme,

and that no man lives without some redeeming
and ennobling traits of character

;
and it is one

of the important duties of the administration of

the government of this Commonwealth to bring
into action those nobler qualities which these

men, although condemned, nevertheless possess.

It is not the duty of the chief magistrate to re

view the decision of the courts. The exercise of

the pardoning power on this ground is the ex

ception, and not the general rule. The pardoning

power is, I fear, not comprehended as to its

importance and its value. It is the element of

prison discipline, without which, I take it upon
me to say, there is not power enough in the

Commonwealth to properly administer the affairs

of the State Prison. As every person knows who
has been conversant with the affairs of that

prison, it is the hope which remains in the breast

of the prisoner that inspires him and leads him
to reformation. And if there be a man who
contends for the continuance of capital punish
ment in this State, there are five cells in that

prison which are occupied by the most miserable

of men, and he will therefore find an argument
almost irresistible. These are men whose pun
ishment has been commuted from the gallows to

imprisonment for life, and with no hope in their

breasts, and they become dangerous men. One
after another they have gone to the darkness of

the dungeon forever. I have talked with these

men, and asked them to consider whether they
could not come forth and breathe the free air of

heaven even within the limits of the prison yard.

With the sadness of despair upon their coun

tenances they have finally given a negative

answer, because they knew that hope was gone
from their breasts, and that they had not the

power to control the passions which were planted
in. their natures. Again, I say, it is the feeling of

hope within the prisoner s breast that enables him
to bear up, day after day, and year after year,

against the punishment which the Common
wealth has inflicted upon him

;
and I say again,

that the pardoning power cannot be dispensed

with. It is the moral power which is the most

potential of all power in prison discipline, and it

is absolutely essential to the perpetuity of that

discipline. Xor do I see how it can be trans

ferred to other hands.

The statistics upon tliis point, for a term of

years, with respect to the pardoning power, show

that of those in whose behalf it has been exercised,

not more than ten per cent, have been known

to have committed crimes again, either in this or

any other State. I think that is a most happy
commentary upon the exercise of this power.
Mistakes have been made, no doubt. They have

been made. But we are not here asked by the peo

ple to make an organic law with an eye singly to

exceptions and mistakes. No, we are to keep in

view the general rule in the exercise of the par

doning power, as well as the general experience
in relation to every other power. The pardoning

power, then, cannot be dispensed with. Where
shall it be vested even if taken from the Council ?

The Committee say in the governor. I, Sir, am not

disposed to doubt the power of the chief magis
trate of the Commonwealth to discharge numer
ous and important duties ;

but I doubt the power
of any man to exercise the authority now vested

in this department of the government. I doubt

it. Why ? Because, in the first place, you lose

the moral force of the pardoning power. Through
the action of the Council the convict is not sent

forth to the world unprotected and uncared for.

According to my own experience, the Executive

and Council visit the prison and make themselves

acquainted with its affairs, get a personal knowl

edge of the prisoners, have conversations with

them, inspire them with cheering words, and thus

exert a moral influence
;
and even their yery

presence is a moral force, by which the discipline

of the prison is preserved and maintained. If

you abolish the Council, you lose this moral pow
er which belongs to the exercise of this constitu

tional duty. I say it is of too much importance
to be sacrificed, and I say that no one individual

can exercise this power. The duties of the chief

magistrate are too numerous to allow him to do

it if he had the ability and the disposition ;
and

above all, the existence of a Council, the duties

of the Committee on Pardons, and the course of

proceedings in the Council-chamber, save every
individual from personal responsibility in this

matter. And you, Sir, know too well the influ

ence which a single individual, clothed in the

habiliments of woe, can exert, to require that I

should say a single word to you on that point.

There are nearly five hundred individuals in the

State Prison. They are not without friends.

They have wives, they have mothers, they have

children, all anxious, and what do the Committee

propose ? To send them all imploringly to the

chief magistrate of this Commonwealth. Now,
the Committee on Pardons hear the case in a

formal way ; personal responsibility attaches to no

one ;
all understand that the Council has not

the power to pardon any one
;

all understand

perfectly that the governor has not the power ;

all understand that it is by the concurrent action
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of both that the pardon is obtained. Therefore,

you have formality of proceeding and the absence

of individual responsibility, and I take it we

ought not to disregard these considerations.

In the next place and I know not that there

is but one point more on which I wish to speak

the governor of the Commonwealth should have

the means of communication with the people;

there should be avenues of intelligence. The

House of Representatives and the Senate have

committees which they call the eyes and ears of

the respective bodies. Now what does the Com
mittee propose by the abolition of the Council ?

To take from the executive of the Commonwealth

the eyes and ears which the present Constitution

of the State gives to him. You do not expect the

governor of the State to proceed in the exercise of

his duties without information. To some extent

he must rely upon other men around him, in

different parts of the State or different localities.

The question then is, whether you will give him

avenues of communication with the people, who
shall be responsible to the people, or make it neces

sary for him to make such a selection as he may
be able to choose or make. I say it is for the

interest of the people to give him constitutional

advisers, men responsible to the people and to

him, and if they fail in the discharge of their duties

the responsibility is upon them. But if he can have

no means of communication except through irre

sponsible men, you cannot complain if his conduct

is such as would be likely to comport with the

irresponsible character of the information he re

ceives. I think this consideration alone is suffi

cient to justify this Convention in retaining that

branch of the government in some form or other.

I have not spoken of that part of the duty of

the Council on which the Committee seemed to

dwell the matter of appointments and confirm

ations, because they are comparatively unimportant
and always have been

;
and if the result of this

Convention and the judgment of the people shall

be what I expect it will be, the duties of the chief

magistrate will be much less in this particular than

they are now. Therefore I pass over all consid

erations of that sort as of no material value in the

discussion of this question.

With your leave, Mr. Chairman, I come to

consider the amendments which I have had the

honor to submit. The first is, that the Council

shall consist of eight, to be chosen by the peo

ple, from single councillor districts. I have said

&quot; chosen by the
people,&quot; because the Council, as

at present constituted, is in its nature a deviation

from the original intention of that body. For

merly, the councillors were selected from the

senators, and the senators were chosen by the

30

people, and, of course, they owed to the people
the fact of their having a seat in the Council.

Therefore the people virtually selected the coun
cillors of the State. But such is not now the

case. They are chosen by the legislature ;
and I

think, if there be any dissatisfaction in the public
mind with regard to the Council, it comes some
what from the irresponsible character which they
have as regards the public judgment, being, as

they are, elected by the legislature. I am in

favor of electing the Council by the people, and
I am in favor of electing them by districts.

There may be I know there are gentlemen on
this floor, who would be in favor of electing coun

cillors upon a general ticket. I have, as a fixed

rule, objections to the general ticket system.
Wherever it exists, its tendency, and, for the most

part, its effect, is, to take the power from the

people, and transfer it to conventions, commit

tees, and irresponsible organizations. There

fore, for one, I prefer the election by single dis

tricts, rather than upon the general ticket, though
I think the objections which I have to the gener
al ticket system, apply with less force to the coun

cillors than to other officers in the Common
wealth. But those reasons it is not necessary for

me now to state.

The second proposition which I have submitted

is, that the record of the proceedings of the Coun
cil shall always be open for public examination.

I think this is another, and the chief source of pre

judice which exists in the public mind against the

Council. In fact, the chairman of the Committee,

throughout the whole of his remarks, indicated

that, in his opinion, one of the objections to the

Council, was the secrecy of its sessions, they

being in the nature of Star Chamber proceedings.

Now, so far as I know, nothing takes place in

Council which the people might not with propri

ety see and hear. For one, I am ready to place

it upon such a basis, that its proceedings shall be

as public and open as those of any other branch

of the government. Therefore, I have proposed
to amend the lleport so that the proceedings of

the Council shall be always open for public ex

amination.

These, Sir, in brief, are, first, the reasons which
influence me in voting for the preservation of the

Council
;
and secondly, the reasons in favor of

their election by the people and the abolition of

the injunction of secrecy upon their proceedings.

I suppose, in reference to the first amendment
which I have had the honor to submit, that some

objection may be made to the election of the

councillors from single districts, on the ground
that the governor naturally, and almost necessa

rily, will have about him one or two or more men
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of opposite political opinions to his own. I do

not consider that an evil. It would be a great

misfortune if the governor should be of one polit

ical opinion and the majority of the Council of

another. But I do not know that even that would

be a public evil
;
and I am quite sure, upon a

careful view of the whole matter, that the pres

ence of one or two men, of political opinions op

posed to those of the chief magistrate of the Com

monwealth, would work no harm, but on the

other hand would be productive of some good.

Therefore, I am content that the election should

be by districts*. If it is the pleasure of the Con

vention that they should be elected upon a gen
eral ticket, in that judgment I should not hesitate

to concur, because I am not so fixed in opinion

upon this point that I consider it essential to run

counter to what may be the sentiment of this

Convention. With these views I submit the

amendments to the judgment of the Convention.

Mr. ADAMS, of Lowell. As a member of

that Committee who reported the resolutions, I

wish to occupy the attention of this Convention a

few minutes in stating some of the reasons which

induced me to concur in that Report. From the

commencement I have been of the opinion, which

I had supposed, and which I now suppose to be

entertained by a very respectable proportion of

the people of this Commonwealth, who have ex

amined this subject, that there is no necessity for

the continuance of the Executive Council. It ill

becomes me, perhaps, to advocate that theory, di

rectly in the face of those gentlemen who have

had experience in that body either as chief magis

trates of the Commonwealth or as members of the

Council. But, Sir, I feel bound to say that my
confidence in the judgment of those gentlemen is

somewhat shaken, when they tell us it would be

extremely difficult to get along without the exist

ence of an Executive Council in this Common
wealth, when it is perfectly well settled that seven-

eighths of the States of this confederacy never had

any Council and probably never will have any.

I would like to ask how the governments of the

great States of Pennsylvania, Ohio and New York

are coiidxicted, if a Council is indispensable to the

administration of public affairs. I do not pretend

to deny that to have a Council at some times may
be very convenient for certain purposes. But

that is not the question. It might be convenient

to have a dozen Councils at certain times
;
but the

question for this Convention to decide, and which

is directly before this Committee is, whether there

are not other departments of the government to

which the duties which are now performed by the

Council may not with propriety be assigned.

That is the question, and I submit that the pro

position which is made in the Report of the Com
mittee is one that commends itself to the judgment
of every gentleman of this Committee.

I submit, Sir, that there is no duty assigned to

or performed by that Council which would not be

as conveniently performed by other branches of

the government as they at present exist, without

materially increasing the expenses of those depart
ments beyond what they are at present. But the

matter of expense, in relation to the Council, I

must confess did not enter into my calculation ;

I did not regard that as ofmuch consequence, for I

do not think the small sum of three or four thou

sand dollars, or perhaps five, is an item to be taken

into consideration. Weightier matters operated

upon my mind, and led me to the conclusions to

which I have arrived. I think those duties can

be just as well performed without the Council,

for the reason that they are just as well performed
in other parts of the country where they do not

have such a branch as this. Without going into

details leaving that for the chairman of the

Committee, and any other gentleman who may
see fit to address the Committee upon that sub

ject I propose to examine this question. The

distinguished gentleman who just took his seat,

seemed to argue against the Report of the Com
mittee for the reason that it was necessary to have

a Council unless the whole system of executive

pardon was to be abrogated. Now, Sir, I do not

understand that the Report of the Committee con

templates abolishing the pardoning power ;
no

member of the Committee will advocate that
;
no

member of the Convention will advocate that.

But there was a consideration which operated

strongly upon my mind, and induced me to agree

to the Report of the Committee
;
and it was, that

this pardoning power was abused I do not ex

actly mean that, I will take that back
;
but that

there have been facilities granted and induce

ments held out to make men apply for pardons,
and thus to let loose upon the community those

who have violated the laws of the land, perhaps

felons, who, after having been judicially tried

under the Constitution and the laws of the Com
monwealth, and found guilty by a jury of their

peers and sentenced to the State Prison for life, or

for a term of years, send their petitions and their

advocates into the Council-chamber. They under

stand that in one branch of the capitol there is a

committee always ready to receive their petitions,

and notwithstanding the declaration of the gentle

man for Berlin, I say that they are ready to

review the judicial decisions of our courts. I say,

Sir, that this is a wrong mode of proceeding. I

confess that I never was there, but I derive my
information from the statements of gentlemen
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upon this floor, and from the Report of the Com-
j

mittee gentlemen who have been for some years
members of the Council, and who are therefore I

competent to inform us how they conduct busi

ness there. I assert, Sir, that such a course of

proceeding as this is subversive of the fundamental

principles of justice, here or anywhere else. What
do they do ? Interested parties, oftentimes the

friends and relatives of the person confined in

State Prison, come up here, and without even

the solemnity of an oath are permitted to tell their

story in their own way to the committee at an

ex parte hearing.

The gentleman from Concord, (Mr. Gourgas,)
made a reply to the remarks of some gentlemen,
that no notice was given to the other side that

the prosecuting officers of the Commonwealth
had no notice, the attorney-general or the dis

trict-attorney, as the case might be
;
and he told

us that he himself had consulted with the dis

trict-attorney, in some cases
;
and the gentleman

from Boston, (Mr. Ilopkinson,) stated that the

attorney-general had been called in by the com

mittee, in one instance, and that the committee

had refused to proceed until he should be present.

But, Sir, these were unquestionably exceptions

to the general rule. These hearings are ex parte

hearings. There is no law in the Common
wealth requiring the district-attorney of the

several districts of the Commonwealth, or the

attorney-general, to be notified to be present at

these meetings of the committee ;
and in a vast

majority of instances, I have no doubt, judging
from the information I have received from these

gentlemen and from other sources, that the fact

has been, that the committee have conducted

these examinations in an ex parte manner. I

submit, as I said before, that this is sxibversive of

the very foundation of our judiciary system. I

understood the chairman of the Committee to

state, that the Committee on Pardons had adopted

a rule, that they would not entertain a petition

for commutation of sentence, or for pardon, until

the lapse of one-half of the term of sentence ;

but, the gentleman from Concord, says that no

such rule has been in force recently, in the meet

ings of the Council. Now, if that be so, it is so

much the worse. Then it is true, that at any
time after sentence, a convict may come up here, I

by his petitions or counsel, and endeavor to ob

tain a reversal of his sentence. lie may apply
to the committee, at any time, and in any man
ner he chooses of course, with the permission

of the committee
;
but the statements he sends

here are not under oath. They state their case in

their own way, and it is decided upon ex parte

testimony, which is not met or replied to by the

government, and in many cases, when, doubted,

these statements operate upon the minds of mem
bers of a committee of that kind in a very dif

ferent manner from that in which they would

operate upon judicial minds. I do not mean to

reflect at all upon gentlemen holding seats at

the Council-board
; or whoever have held seats

there. I suppose it is perfectly well understood,

that gentlemen have not been selected to fill that

office with any reference to their judicial ability

or discrimination. That is not understood to be

the object for which they are selected.

Now, Sir, I maintain that it is wrong in prin-

plc, from beginning to end, to allow these per
sons to come in and present their claims without

the restraints which are imposed on parties in

courts of law, to be allowed to review the pro

ceedings upon which they were sentenced in

some instances to the State Prison or to the gal

lows. I say that system is wrong, and I object
to its continuation

; but 011 the other hand I am
in favor of the project reported by the Commit
tee, because I wish to do away with the ease and

facility with which these hearings may be had,
and with which they are carried forward in many
cases to a successful termination.

&quot;Why, Sir,

how does it operate ? Individuals come in there,

very respectable gentlemen, doubtless, but unac

quainted with these matters, and who perhaps
never even sat as magistrates in their lives, and
take seats at the Council-board

; and when the

wife of a prisoner comes in, with tears in her

eyes, bringing her little children with her, it

might almost draw tears from a millstone to hear

the story of her troubles and her imaginary

wrongs. Now what are the facts of the case ?

Her husband has been convicted of violating the

laws of the land by a jury of his peers. No man
undertakes to say that their verdict was not cor

rect
;
no man pretends that the judgment was

wrong which was founded upon that verdict, or

that the sentence was unjust. But they come in

before the Committee, and present their case,

saying that the husband or father, as the case

may be, has reformed
;
he has been in the State

Prison for a few years, and now he is a reformed

man, and they ask, as none perhaps but woman
could ask, to have his pardon granted, and to

have him restored to their arms. Sir, I have no

doubt that scenes are enacted in that ante-cham

ber which would draw tears from the autocrat of

the Russias. I do not mean scenes exactly, but

arguments and appeals are made there which

would melt the hardest heart. Why, Mr. Chair

man, when the gentleman for Abington in his

remarks this morning, alluded to circumstances

which have formerly transpired in that Council-
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chamber, under your observation, I thought that

I detected on your countenance some visible

tokens of emotion, and I did not wonder at it at

all. It is one of the redeeming qualities of

human nature to manifest sympathy for those

who are in distress, and I honor any man for it.

I pray God that I may never be placed in a situ

ation where my sympathies will be exposed to

that ordeal. I do not wish to be placed in a

situation where I should be subjected to those

appeals on the one side standing the wife and

mother and the worse than fatherless children,

and on the other side standing simply my sworn

duty to the Commonwealth, which I should then

represent. I think there is not much danger that

I shall ever be placed in that condition. I hope
I never shall. But there is one thing which I

commend to the consideration of gentlemen who

may be placed in that condition. When they sit

there, holding the power to pardon, or the power
of recommendation to pardon in their hands, and

see before them these individuals and every-body

pities them who has a spark of humanity within

his breast when they see the tears of the half-

distracted wife and children, and hears them

imploring them in God s name to give them the

benefit of the power which they hold in their

hands, I would have them pause. I would have

them look at the welfare of the community,
which is not represented there except in the per

son of its executive. The Commonwealth is not

there ; the community which has been outraged

is not there; the judge and the attorney-general

are not there to speak for this outraged commu

nity. Let them pause and remember that there

are two sides to this story.

While the gentleman for Abington this morn

ing was painting those beautiful figures which

presented themselves so vividly to the mind s eye,

I thought that there was one group which he

failed to depict. He showed in glowing colors

the beauty of executive clemency, and we could

look into the Council-chamber and see the com
mittee surrounded by the weeping relatives of

the unfortunate criminal
;
we could see the tears

and hear the sobs which were excited by com

passion for their distress throughout the length

and breadth of that crowded room
;
but there is

one group which you did not see there is one

group which the gentleman did not depict upon
his canvas. There you might see a little group,
far away in tne country, in a lone church-yard.
There is a woman clad in the habiliments of

mourning, kneeling beside an humble mound ;

and near her are the tender pledges of her love

little curly-headed boys and girls, kneeling at their

father s grave. That father s mangled form has

been laid beneath the sod and by whom were
those wounds inflicted ? By the hands of the

very man whose friends are now collected in the

Council-chamber asking for the executive clem

ency. That wife, and those children, in the

bleak, autumnal evening, go out there to lift up
their petitions to the Father of the fatherless and
the God of the widow

;
and the mother prays

that her life may be spared, and that He may
prosper the labor of her hands and enable her to

support and to train up, in the paths of virtue and

knowledge, those children who have been deprived
of a father s care and a father s counsels by the

hands of the very man whom you are desirous of

having released from prison and let loose upon
community. Recollect all this, I say ;

and let

the gentleman for Abington recollect this, and
I think he never would advocate such a svstem

as he has advocated. And I ask every man who
has been led away and captivated by his eloquence,
to consider that there are two sides to these stories.

Let the cold dead in the grave be remembered as

well as the living victims. I will refer to the case

recently tried, as you know, in the county of Mid

dlesex, where a man was sent to State Prison for a

most diabolical murder. Why, Sir, in the course

of a few years some very benevolent and philan

thropic individuals from the very best motives,

perhaps will endeavor to get his punishment
commuted, in case there should be a disposition

upon the part of the executive to enforce the ex

treme penalty of the law
;
an effort will, doubt

less, be made to have that case reviewed after a

while, and have the man. set at liberty. But
when that time comes, let gentlemen bear in mind
there are the dead who have fallen by the hands

of this man let them revert to that fact in de

ciding this matter. I hope, Sir, that in all our

deliberations on this subject we shall not be led

away by such appeals as have been made to us

to-day by the gentleman for Abington. I

solemnly believe, Sir, that the interests of hu

manity would be better subserved if we were to

restrict the pardoning power, and have it confided

to the executive alone. The executive is the

only one who should exercise such power, and I

hope it will not be left to a committee, Avhose doors

are always open, to review the proceedings of

your courts of law.

One gentleman tells us that the time of the

executive would be all taken up in the examina
tion of these cases. He says that the executive

of the State of New York, had on his hands a

short time ago, so many applications for pardon,
that if he should undertake to read all the docu

ments connected with them which had been placed
in his possession, it would occupy Ms whole
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time for two years ; yet, I have never heard that

the people of New York, ask to have a Council

established there in order that they may make all

the investigations in relation to these matters. I

submit, Mr. Chairman, that it is one of the rarest

things in the world for one of those cases which

properly call for the exercise of the executive

pardon, to require an elaborate examination.

These arc cases which are in most instances ap

parent upon the very face of the thing. Some fact

may have come to the knowledge, or occurred

within the knowledge of the prosecuting officer,

which shows that the whole theory upon which

the government proceeded is wrong ;
or something

has happened which may make it apparent to the

executive in five minutes, that the decision of the

court was wrong. It is not necessary that he

should go over all the records and spend whole

days in investigation ;
for such cases do not re

quire elaborate investigation. We have certain

laws, and I undertake to say that those laws

should be enforced. A man is not to be pardon
ed out of State Prison and sent abroad into the

community, merely because a moral effect has

been produced upon him, and humanity has not

all been pressed out of him. I agree with the

gentleman for Berlin, that we have many per
sons now confined in our prison at Charle.stown,

who are better than many other people who still

go at large in the community ; but, what is the

reason of it ? It is because there is not quite so

much evidence against those who go at large as

there is against those who are shut up. There

fore, I say, that unless there is a clear case made
out not by mere argumentation and the introduc

tion of doubtful testimony, or rather, perhaps, no

testimony at all unless there is a case made out

by evidence clear and conclusive upon the face of

it, tncn the pardoning power should not be exer

cised. I admit, Sir, that that was the object

which I had in view, in concurring in the Report
of the Committee. I thought it would remove

some of the facilities which now exist, and prevent

persons who have been convicted from coming
here day after day, and year after year, and

operating upon your Board by the use of any
kind of testimony or any sort of statements, they

might think fit to make, losing nothing except
their time, and thinking that some time or other

some good would grow out of it.

But if this Convention shall be of opinion that

the Council must be retained for purposes of

state, other than for the purpose of exercising the

pardoning power, then I shall be in favor of the

amendment which has been proposed by the gen
tleman representing Berlin, (Mr. Boutwell,)
which provides for the election of councillors by

districts. But unless gentlemen can show that

there are stronger reasons for continuing the ex

istence of the Council, than I have yet heard, I

shall be under the necessity of voting against it ;

and I hope, unless such reasons are given, that

the Report of the Committee will be sustained.

Mr. FROTHINGIIAM, of Charlestown. I

have but few words to say in relation to this sub

ject, and would not have presumed to say those

few words, were it not that there is great force in

the remark made this morning by the gentleman
for Abington, (Mr. Keyes,) to wit : that where

an individual had had even a small experience on

one of the subjects on which the Committee is

deliberating, his testimony in relation to it will

not be wholly valueless . It is because of my
having had some experience in one of our impor
tant public institutions, the State Prison, and

reflected on its connection with the Council, that

I venture to say a few words upon the subject.

A few years ago, I should have consented that

the Council should be abolished, and should have

said that, in many respects, it was a useless body ;

and this is the impression generally entertained

throughout the Commonwealth. But it was then

and there, during my two years experience in

connection with the State Prison, as one of its

Inspectors, that I altered my mind
;
for then I

saw, or thought I saw, reason to believe that the

influence of the Council upon that institution

was good, and might be made much more bene

ficial than it was, by making it the duty of the

Coxmcil to exercise a more direct influence upon
that institution than it has been accustomed to

exercise.

Now, Mr. Chairman, let tis look at things as

they are in the Commonwealth in relation to its

great institutions, its State Prison, the Hospitals,

and we are soon to have State Almshouses.

These institutions are daily multiplying. It seems

to me, Sir, that there is a necessity for having

somebody who should have authority, a visiting

power, to go into those institutions and exercise

influence over them, andwho should be made more

directly responsible than anybody responsible to

the people now is for their good condition ;
and

there seems to me to be no more appropriate body
for the exercise of this authority than the Council.

For this reason, among others, therefore, I

would have that body retained in the govern
ment

;
and believe it would be a wise policy that

the legislature, as it shall see fit, should put more

arid more duties upon that body, and not that

there should be taken away from it any of the

duties it now has, or that it should be abolished.

One word, Sir, in reference to the pardoning

power. It is of the gravest import, on many ac-
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counts, that this should be exercised discreetly.

During the two years experience I had in con

nection with the State Prison, as one of the In

spectors, I cannot recall a single instance in which

this pardoning power was exercised in a way
which we deemed wrongful or improper. The

difficulty then was to get it exercised in cases in

which it ought to be exercised. I shall vote in

favor of retaining the Council.

Mr. HUBBAHD, of Boston. I should not have

arisen to take any part in this discussion had not

I been directly alluded to by the member for Ber

lin, as having some knowledge in regard to the

importance of the right exercise of the pardoning

power, upon one of the most important institu

tions in our Commonwealth. I was associated for

two years with the gentleman who last addressed

the Committee, on the Board of Inspectors, as its

chairman, and Sir, I may say, that with my
knowledge of the character of the men in that in

stitution, I should walk through their workshops
with trembling and fear, and armed to the teeth,

and guarded at right and left, were it not for the

all-powerful restraint which is exercised over

them by a knowledge that there is a power which

may dispense mercy to the penitent and the de

serving. And, Sir, one of the most striking facts

illustrative of the influence of this power is, that

the life-men, as they are called, with hardly an

exception, are the most exemplary and well be

haved and easily managed men in the institution,

and so it is in proportion to the length of time for

which they are sentenced. We saw the influence

of the fact, that this power might be brought to

bear upon their welfare for weal or for woe.

Sir, I fully concur with the gentleman who
was associated with me at that time, and who
has just taken his seat, in the expression of

opinion that the pardoning power in this Com
monwealth is exercised notwithstanding the

fears and doubts and the glowing pictures of the

influences which are brought to bear upon the

governor and council I say this power is exer

cised with great care, prudence and discretion.

If there was error on any hand, I should fear

that it was that the claims and circumstances of

persons confined in that institution were not

sufficiently brought under the consideration of

the Governor and Council.

It is true, Sir, that there are always prisoners

there who have a large circle of friends, who pre
sent their claims to the executive, and it requires
a wisdom rarely possessed by a single man, to ad

minister the laws of the Commonwealth against

criminals, with a due regard to mercy towards

those who have violated the laws of the land.

But, Sir, it sometimes happens that a stranger

to our borders falls a victim to the influence of
vicious companions, and comes within the grasp
of our law, and it often happens that the peculiar
circumstances of that individual do not reach the

ear of the executive. I will state a single case,

Sir. On the first official visit I had occasion to

make to the prison, I noticed a prisoner walking

through the yard, of tall, manly figure, a man
who would arrest the attention of the people any
where, by his fine figure, movements and address.

I was led to inquire into his history. I found

that he was the son of English parents, of respect
able standing and influence in the old country,

and, as I afterwards learned, he was from one of

that class whose sons are almost of necessity

brought up in habits of idleness, because if al

lowed by their fathers to work upon the farm,

the laboring classes proper would interfere and

not allow it. lie fell into evil habits. He had a

good education, and came to this country, with a

small allowance, to seek his fortune. He employed
himself at different times in surveying, and in

keeping school, but in a fit of desperation he went

upon the highway and committed a crime and

fled. He was pursued, and seized in the State of

New York, was tried, convicted, and sentenced to

prison for his life. I inquired into his conduct

while in prison. He had been there nine years,

and there had not been an instance in which he

had violated the rules of the establishment. He
was there employed in a confidential capacity, and

drafted all the plans for the stone shop. I exerted

myself in his behalf, and took upon myself the

responsibility of presenting his case to the exec

utive. His sentence was remitted, and he soon

found employment in another State. He wras

taken into the employment of a man having a

marble yard, as a confidential clerk. He per

formed all the duties imposed upon him to the

entire satisfaction of his employers, and such was

the favorable impression he made, that he married

one of the daughters of his employer, and he is

now established in business, and is receiving the

encouragement and patronage of those wrho knew
his character when he was in our prison.

Sir, admit all that the gentleman from Lowell,

(Mr. Adams,) has said, to be true
; admit that

those powerful appeals to executive clemency are

made, yet if his argument goes for anything, we
are only to look at the murdered victims, and,

having their images before our eyes, we are to

disregard all appeals made to the executive, and

however plain the evidence of reformation, still

the man must be immured within the walls of the

prison, in the arms of inflexible justice.

Let such a system prevail and I pity the men
who are appointed by the executive to take charge
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of the public penitentiary. The amendment pro

poses to leave it entirely with the governor of the

Commonwealth, without any one to aid or advise

him, except such advice as he may choose to pick

up here and there, and is that the mode of exer

cising this power which we will adopt in prefer

ence to that which now exists in this Common
wealth ? It has been my fortune, or my misfor

tune, rarely to hear any complaint of the manner

in which the pardoning power has been exercised

by the executive of the Commonwealth.

Let us go to other States, which have been

cited here as those in which the executive alone

has exercised the power to the satisfaction of the

people. Is there a man who sees the papers of

New York and Pennsylvania, who does not know
that they have teemed with imprecations upon the

executive for an abuse of this power ? Often

times, and I could wish always, these imputations
arc unfounded, but where so tremendous a pow
er is put into one man s hands, unaided

by the wisdom and opinions of others, he will,

time and again, be imposed upon, and where the

people do not understand the circumstances un
der which the power is exercised, the severest im

putations will be cast upon him.

But it is said that these hearings are all ex

parfe. Sir, there are officers of the Common
wealth whose opinions and judgment are of far

more value I say it with all deference to the

gentleman who fills the office to which I refer

than the judgment and experience of the district-

attorney. I mean the officers of the prison. I

know there was one particular case under consid

eration before the executive, where I thought and

believed there was a strong inclination on his

part to grant a pardon. A statement of a single

fact, made by one of the officers of the prison,

stayed the exercise of the pardoning power on

the part of the executive.

And, Sir, the past winter, I was induced to

make an appeal to the present executive, in be

half of a particular prisoner. I thought I knew
the facts of his case

; but when I came to the

lieutenant-governor, to confer with him upon
the subject, I found that he was much better post

ed up upon the case than I was. Strong peti

tions and appeals from the other side of the At
lantic had been presented to him, that he might
be released from his imprisonment, and return to

his friends
; but I found that the executive had

sent to the scene of the commission of the crime

which had brought him to the prison, and had

fully informed himself of the facts and circum

stances, lie disclosed to me circumstances of

aggravation and outrage beyond and without the

particular case, showing the dangerous character

of the man
;
and though I came to the lieutenant-

governor with the full conviction that the man
deserved a pardon, I became convinced that the

executive wisely refused to exercise the power in

that particular instance.

I cast no imputations upon the conduct of the

governor of this Commonwealth. But with the

little experience I have had, I entirely concur in

the opinions expressed by the distinguished mem
ber for Berlin, (Mr. Boutwell,) in regard to the

high and important duties which the Council

perform, and of the importance that they should

continue to perform them. I will also venture to

express an opinion, which from the position which,

that gentleman occupies, he did not choose to ex

press, that this power in the hands in which it is

now placed is generally exercised with a great

degree of prudence and discretion. That there

may be cases where these officers may misjudge ;

that there may be cases where they may be im

posed upon ;
that there may be cases where their

human feelings may be operated upon ;
is but to

suppose that they are human, like other men.

Indeed, to suppose that it should be otherwise,

would be to suppose that these executive officers

are more than mortal
;
that they must be freed

from all the weaknesses and frailties which be

long to humanity, and not only that, but it would

be to suppose them not to possess those higher

feelings of our nature of compassion and sym
pathy, without which we should be iron men, and

should cease to be what we are
;
and those who

would not be influencedby such considerations,un-

der any circumstances, are men to whom I would

not give the exercise of power. They are only
motives which influencemen ofjustice and probity.

Sir, I, for one, hope that whatever is done with

the other duties which belong to this Executive

Council, the pardoning power will not pass

from their hands. I believe that it is exercised

wisely and discreetly where it is, and I see no

reason why it shall be removed into others hands.

Mr. WALKER, of North Brookfield. I fully
concur in the opinions expressed by the gentle

man for Abington, (Mr. Keyes,) and by the

gentleman for Berlin, (Mr. Boutwell). These

gentlemen have given a very full, and I think, a

very just view of the necessity there is for con

tinuing the Executive Council. Many of the

observations which I heard, I had not been

aware of the fact before, would have led me to

believe that there are very many and important

duties and responsibilities, which the Council

only can best perform. And for one, I am fully

satisfied that, as a matter of economy, if for no

other reason, it is best to retain this Executive

Council.
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But, Sir, the labors of that body, I trust, will

be very much less in future, than they have here

tofore been. Many of the appointments which

have been made by them, I presume, will be

made by some other power. The appointment of

four or five thousand justices of the peace, is of

itself, a duty requiring much labor and time.

These, with many other officers, I trust, will not

continue to be appointed by the executive in fu

ture. But there are still important duties to per

form, which will require, in my opinion, the con

tinuance of the services of that Council. There

is the matter erf examining and auditing accounts,

and the pardoning power, and many other du

ties, which I will not detain the Committee by
enumerating. Therefore, I am in favor of retain

ing the Executive Council
; but, in consideration

of the fact, that we may expect so great a reduc

tion of their labors, it will not be necessary to

provide for as many as are mentioned in the

amendment of the gentleman for Berlin. I

think five, in addition to the governor and

lieutenant-governor, will be sufficient to transact

all the business which will be likely to devolve

upon our Executive Council. I therefore, move
that the number &quot;

eight
&quot;

be changed to &quot;

five,&quot;

and that a corresponding change be made in the

number of districts.

The amendment having been reduced to

writing, is as follows : Strike out of the proposi
tion of the gentleman for Berlin, (Mr. Boutwell,)
in the first line, the word &quot;

eight,&quot; and insert
&quot;

five,&quot; and strike out of the fourth line, the

word &quot;five,&quot; and insert
&quot;eight,&quot;

so that the

proposition, as amended, would read.

Resolved, That fire councillors be elected by
the people, in single districts, each district to con
sist of eight contiguous senatorial districts.

Mr. HALL, of Haverhill. I rise to a question
of order. I desire to know whether the amend
ment of the gentleman from North Brookfield, is

in order.

The CHAIRMAN. The Chair thinks it is in

order, as an amendment to the amendment of the

gentleman for Berlin.

Mr. GARDNER, of Seekonk. I have had

a little experience in this department of the gov
ernment. But I rise with some reluctance to say

anything xipon a subject which has already been

so auly discussed. Nevertheless, I feel it a duty
1 owe to my constituents and to myself, not to

allow the question to be taken without saying a

word upon the subject.

I have listened with great pleasure to the re

marks of the gentleman for Berlin, of the gentle

man from Boston, and to those of other gentle

men upon this subject. I did not, however, have

the pleasure of hearing those of the gentleman
for Abington, (Mr. Keyes,) who, I understand

addressed the Convention this morning. But,

Sir, I wish, before this vote is taken, to express

my objections to the Report which is before us.

I have heard the opinion expressed that this Ex
ecutive Council were but little more than super

numerary officers. But, having known by ex

perience that there are most arduous duties con

nected with that position, and having arrived at

the conclusion that it is one of the most important

departments of the government, I could not per

mit this occasion to pass without entering my
protest against the Report which has been pre

sented here by the very able and learned gentle

man for Wilbraham, (Mr. Hallett). I hope that

neither the amendment which has been offered

by the gentleman from North Brookfield, (Mr.

Walker,) nor the original Report itself will be

adopted by this Convention.

Sir, I have been opposed all along to the adop
tion of the plurality system, as proposed by the

Report, which has elicited so much discussion in

this body. I believe that the people of this Com
monwealth desire that their officers shall be elect

ed by the majority system, and that this is the

true republican democratic principle, and I be

lieve also that the people desire that we should

retain this Executive Council. Now, Sir, I am a

friend to judicious reform. I will go for anything
which shall improve our Constitution. I will go

for anything that the good of the people requires,

but I cannot go for all the changes which are pro

posed in this Convention. It is a very easy thing

to come here and resolve that it is expedient to

alter this part of the Constitution so and so, and

that part so and so. Now, Sir, I am for allowing

this portion of the Constitution to remain just as

it now stands. I would go for any change which

would, in my opinion, improve it, but I cannot

see how any change in relation to the Executive

Council can improve it. No, Sir
; instead of

making it better it will make it worse. That, I

think, will be the effect if you change the present

form in any particular. Nevertheless, if any gen
tleman will propose some slight amendment,
which will be gratifying to him, and which will

be agreeable to those in the Convention who are

so fond of change, I will not object. There are

a portion of the members of the Convention Avho

seem determined to have change, and I am dis

posed, therefore, to favor some slight amendments,

merely for the purpose of gratifying them and

making them think we have done something
with regard to this department of government.

But, Sir, I have objections to meddling with
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what relates to the Executive Council. I want
that portion of the Constitution to stand just as

it is. I believe, Mr. Chairman and you know
in relation to it as well and perhaps better than

any other man in this house that this is one

of the most important branches of government.
And so far from detracting from the dignity or

respectability of the governor, it increases that

dignity. It confirms the judgment which he en

ters, and renders him an essential service. Sir, I

put the question, Have gentlemen referred to any
case where the existence of the Council lias not

been beneficial to the State ? Not one. It is said

you may abolish the Council because there is an
auditor appointed, and they are therefore not

needed to audit the accounts of the Common
wealth. Well, Sir, so far from the appointment
of an auditor having rendered the existence of the

Council unnecessary, it has, if possible, made it of

more importance. Why, Sir, their assistance to

the auditor is not only essential and desirable, but

it is absolutely necessary. We have an auditor

of accounts, and I take pleasure in saying that he

is a man of honor, integrity and fidelity. I know
of no man who would better discharge the duties

of his office. But every man is liable to errors,

and I know from my own personal experience,
that he has been often materially assisted by the

Council in matters where not only a service was
rendered to him, but in matters of very great im

portance to the Commonwealth.

Sir, I repeat, that the continuance of the Ex
ecutive Council is absolutely essential to the best

interests of the Commonwealth. I would not

think of abolishing the office of councillor any
more than I would that of the governor himself,
or any other officer in the State. I hope, there

fore, we shall have a unanimous vote against the

Report of the Committee. I am against the orig
inal form of the Report, and entirely against the

amendment which has been offered by the gentle
man from North Brookfield, (Mr. Walker,) and
I repeat, with all due respect to the opinion of the

gentleman, I hope the Convention will refuse

to sanction either.

With these remarks, I close, asking pardon for

having trespassed thus much at the present, upon
the time of the Convention.

Mr. WALCOTT, of Salem. I should not

have troubled this Committee by a single word,
had I not been a member of the Committee who
reported the resolutions now upon your table. I

attended the sessions of that Committee regularly,
and I think that I and one other were the only
members of it who voted in opposition to the lie-

port now before you. I had intended, if I had
been a little more active and a little more willin-

to rise and speak, to have expressed my dissent to

that Report at an earlier period in this discussion.

I however do not regret the delay, and I am sure

the Convention have reason to be entirely satisfied

with it, because most of the objections which I

should have presented have been so much better

expressed by gentlemen who have had what I

have not had, personal experience with the duties

of councillor. I have never had any share in

those duties or labors, and have therefore arrived

at the conclusions I have expressed without the

personal experience which most of the other gen
tlemen who addressed the Convention to-day,
have brought with them, and I should not have

felt at liberty to address you upon the subject,

but for the fact which I have alluded to of my
connection with this Committee.

Now, Mr. Chairman, I will proceed to state

very generally and briefly a few of the circum

stances, and a few of the motives which induced

me to dissent from the Report of the Committee.

In the first place, it is an old and important part

of the administration of our government. The
Council dates back to the very cradle of our

existence as a colony or province of Great Britain.

It was established under another name in the very
first charter which we received. In the charter of

1628, under the name of Assistants, there was a

Council appointed to aid and assist the governor
in administering the affairs of the colony. In the

charter of William and Mary, in 1691, we find it

again established under the name of the Council,

or at least, that was one of the names by which it

was called. This Council had almost precisely

the same powers, and almost precisely the same

expressions were used with regard to it as are

made use of in the Constitution of 1780. It was

then, however, a more numerous body than now.

Now, Sir, it seems to me that a body which has

existed so long, which has formed so essential a

part of the administration of the affairs of your
government, as a Colony, Province and State,

which is older than your House of Representatives

itself, should not be lightly cast off. It seems

to me that a branch of your government which

has approved itself to the judgment of succeeding

ages under different forms of administration,

having only been changed so as to accommodate

it to the changes which were made in the forms

of the successive administrations, which has so

well met the wants of the government, cannot be

thus violently wrenched from its place without

doing serious injury to the other portions of your

system. It has grown up gradually and slowly,

and become fitly joined and compacted with the

rest of the system. It is known and understood

by all, and generally approved, and therefore
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should not be changed without good reasons. I

do not say that it is a matter of necessity, that we
must have a Council, and that it would be wrong
in itself to do without it. I regard this question
of the Council simply as a question of political

and administrative expediency, and although its

duties might be performed by another body, and

although in other States which never had a Coun

cil, and in which the duties performed by such a

body have been committed to a separate board of

commissioners, or to other individuals, their sys
tem may work as well or better for them, still our

system is better adapted to Massachusetts, and it

is the part of wisdom to retain it until something
better is presented to us.

One of the principal raid strongest arguments
for the abolition of the Council offered by the

chairman of the Committee, (Mr. Hallett,) who
addressed us yesterday, was that of economy. He
estimated the annual expenses of the Council to

be about fifty-four or fifty-five hundred dollars.

The gentleman from Boston, (Mr. Upton,) who
spoke this morning, says, that an average of the

expense of the Council for the last nineteen years
has been $3,300 a year. As long sessions seem
to be the fashion now, much longer than prevailed
ten or fifteen years ago, it may be proper to

assume, that the expenses of the Council hereafter,

with the same number of members of which it

now consists, and under the same system of

administration, are not likely to be less than

$5,000 or $3,000 a year. Just about $500 a year
for each one of the members of the Council. I

certainly am not going over the long list of duties

which, have been explained by gentlemen who
know them much better than I do, but I ask the

Committee whether it would be possible to obtain

equally intelligent and well-informed gentlemen,
who will devote their services to the Common
wealth for an equal length of time, for anything

approaching that compensation. The chairman

of the Committee, even, has not found fault

with regard to that matter. He began his

speech by stating that the Council was a mere

excrescence which might be stricken off with

out injury to the body politic; that its duties

might be performed without extra expense. Be
fore he got through with his very able speech he

admitted that a little more clerk hire might be

necessary in order to perform the required duties,

and that a little extra salary should be paid to the

officers who are principally to be called upon to

perfom these duties. How many clerks and how
much addition can you make to the salary of the

four or five officers who are to be employed?

But, taking into consideration all the committees

and legislative boards which this Report contem

plates for, if gentlemen will look at it, they will

see it contemplates that the legislature will

appoint boards and committees to perform a por
tion of these duties how many extra clerks, and

how much addition to the salary of the five or

six responsible officers can be made without

exceeding the whole expense of the Council?

This, I take it, is a question of small consequence

compared with our large expenditures for legisla

tion. There was paid to the legislature for the

last year, (1852,) more than $130,000, and only

$5,000 to the Council. I verily believe that a

larger addition will be made to the expenditure
under the system proposed in this Report, than

under the present system. Even if a thousand

or two of dollars could be saved it is entitled to

no consideration compared with that of having
the affairs of the Commonwealth faithfully,

judiciously, and Avisely administered. I had

intended to say something about the number of

cases for pardon or commutation of sentence that

come before this Council, and had made some

examination in that particular, but I shall not go

over that matter further than to say that it seems

to be conceded, by the general remark of persons

who are acquainted with the duties of the Coun
cil that in not more than one in three or four cases

is there any action required or any entry made

upon the records of the Council, and therefore the

sum which I am about to state as the average is

to be multiplied by three or four at least. The

average number of cases for the last eight years is

47 1-8. The number of cases in 1845 was 26 ;

in 1846 the number was 25 ;
in 1847, 30 ;

in 1848,

66; in 1849, 45; in 1850, 45
;
in 1851, 54; 1852,

86
; making an average of 47 cases annually

in which the Council actually made some change
in the sentences of the courts. Whether the par

doning power be well or ill-administered, nobody
doubts that it must exist somewhere. The chair

man of the Committee says that he had rather

leave it to the responsibility of the chief magis
trate ; and although he may, at times, be affected

by the strong appeals made to him, or his feel

ings may be unduly wrought upon, and although

he might, in some cases, outrage the feelings of

the community by the exercise of the pardoning

power, yet he says that is of little consequence,

for the people will set the matter all right, and

they will be sure to punish him the moment they
have the power to do so.

But I contend, as I always have contended,

that prevention is better than cure. The plan
now reported proposes to leave the subject to what

may be the misdirected judgment, mistake and

imperfection of a single man, entire and absolute

control of the exercise of the pardoning power, and
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all you can do to remedy the mischief done is not

to elect him again. It seems to me to be the

wiser and better course to surround the governor
with a body of respectable and intelligent gentle

men, assembled from different parts of the Com
monwealth, who shall prevent the injudicious
exercise of this power by their influence at the

time, and so save the necessity of punishing or vis

iting his aberration with the public vengeance.
In the administration of the numerous affairs

of government by the Council, one of the

most numerous class of cases, which are but

glanced at in the last section of this Report, are

those in which the Council are to advise and

assist the governor in the appointments of com
missioners and their compensation ;

also all mat
ters relating to the duties of trustees, the issue of

State scrip, to various funds, and many other

subjects which are provided for by a great num
ber of temporary and special acts and resolves.

By the Report appended to the.se resolutions, it

will be found, upon careful examination, that

qiiite as onerous and important duties arc de

volved upon the Council by temporary acts and

resolves, whose operation expires within a year
or two from the time they passed, and which

never go upon the statute book as general laws,

as by those which are provided for by the Consti

tution and general laws.

I desire to say one word with regard to the ap

pointments, &c. By the resolutions reported by
this Committee, the examination of returns and
votes in all cases, the apportionment of the Sen
ate and the House of Representatives, are to be

made by a board consisting of the governor, lieu

tenant-governor, secretary of state, treasurer, and
the attorney-general a most respectable board,

every-body will agree. But will the Common
wealth at large be as well satisfied with an ap

portionment of representation, either in the Sen

ate or House of Representatives, and with the

examination of votes which is to determine the

balance of political power made in this way, as

they would be with the same examination or ap
portionment made under the present system ?

Situated as these gentlemen must necessarily be,

they will be here perhaps ail of the time or resid

ing within a few miles of the State House, having
their offices within this city, and it will not be

necessary to send, as the chairman objects must
be done now, to Berkshire or Cape Cod to sum
mon your Council to make this examination and

apportionment ; but I wish to ask whether Berk
shire or Cape Cod will be as well satisfied with

that examination and apportionment, as they
would be if they had their own representatives in

that board ? It is important in the administration

of a government founded upon public opinion and

upon the good will of the people, that you should

carry conviction to every part of the Common
wealth that their interests have been honestly and

fairly attended to in every respect.

It was my intention to have spoken upon some

other points, but as they have already been

alluded to, I will not detain the Committee with

any extended view of my own.

The closing recommendation of the scheme re

ported by the Committee is, that the abolition of

the Council would lead to the simplification and

improvement of the machinery of government.
For one I deny that simplification and improve
ment are synonymous. I had supposed that the

great excellence of the American system of gov
ernment consisted in the system of checks and

balances that it introduced, and that when you

simplified it you put it in the power of an indi

vidual holding office to abuse the trust reposed in

him, and that such abuse was truly tyranny. I

hope, for the reasons which I have so briefly

given, that the Report of the Committee will be

rejected. If I had not already spoken longer

than I intended, I would say a few words in re

gard to the amendment now pending. It is well

known that the subject to which it has reference

lias been very much discussed heretofore. It is

said that the people are not directly represented

by the present system. That is true in a certain

sense, but they were never represented much
more directly than they are now.

Under the original charter system, the coun

cillors were always elected by the legislature.

By the Constitution, of 1780, it was provided that

the legislature should elect the councillors from

the persons elected as councillors and senators.

But that was abrogated for what seemed to be

very good reasons ;
because it might give the

majority in the legislature, the power to change
the political character of the Senate. That was

the main reason why they ceased to choose the

councillors from the Senate ; it was that of which

the country complained. Then they passed from

what has been denominated the absurdity of

choosing the senators councillors, only to give

them an opportunity to decline, to the practice of

electing them from the people. The recent

amendment to the Constitution has set that all

right, by providing that they shall be chosen in

the first instance from the people. I am happy
to coincide with the chairman in his statement

that this is a question in which no party con

sideration can enter, for it is not in the power of

any party to shape this matter so that they can

tell whether the result may not be to defeat their

own purposes the very next year. Therefore, I
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think the Convention can have no motive to

look at this matter in any other light than as

purely an administrative power, and to decide as

shall seem best.

Mr. KINGMAN, of West Bridgewater. I do

not rise to make a speech, but merely to express

the hope that this subject may be brought to a

vote. I know it is probable that many gentle

men would be gratified by making a speech ;
but

I hope, that out of courtesy, those gentlemen will

deny themselves, and permit the question to be

taken.

Mr. WILSON, of Natick. I do not rise at this

time of the day for the purpose of detaining the

Committee but a few moments. I wish, however,
to say that I am somewhat disappointed at the

turn which affairs have taken in the Committee.

I believe that the Report of this Committee was
made in accordance with what was understood to

be the sentiment of the Convention and the senti

ment of the people of the Commonwealth. I am
of the opinion, Sir, from the little knowledge I

have of the public sentiment in the State, that the

expectation is almost universal that the Conven

tion will abolish the Council. I believe that

when we came together here, and up to this very

morning, a decided majority in this Convention

entertained that sentiment, and in making this

Report which is nowr before us, I believe the Com
mittee considered that they were acting in accord

ance with the sentiments of the Convention, and
in accordance with the opinions of the people of

the State. But, Sir, gentlemen of talent, of influ

ence, of high position in the past, gentlemen to

whom the opinions of many of us bow with great

deference and respect, have this day addressed ap

peals to this Committee which have evidently

swayed the judgment of the Convention ;
and I

suppose from what I learn from those about us,

from what I have been able to gather this day,
that it is a foregone conclusion that the Council

s to be retained. Now, if we are to retain that

Council, I hope the proposition of the delegate
for Berlin, (Mr. Boutwell,) will be adopted, and

that the councillors will be elected by the people
of the Commonwealth. I am willing that the

proposition made by the gentleman from North

Brookfield, (Mr. Walker,) to reduce the Council

from nine to five, should also be adopted. And
I see no reason whatever why that Council, if it

is to be retained may not be reduced. I under

stand that it is proposed, in fact, agreed upon by
the Committee to whom these matters were re

ferred, that the sheriffs, coroners, registers, pro
bate judges, commissioners of insolvency, and

district- attorneys, now appointed by the Governor

and Council, are hereafter to be elected by the

people of the Commonwealth. If we are to retain

the Council for the purposes for which it is said

it is necessary to be retained, with regard to ex

amining of accounts and with reference to matters

of pardons the only two grounds upon which it

has been argued that it is necessary to retain, the

Council then five men are as able to do it as nine

or twenty men.

Whatever doubts many of us might have en

tertained with regard to retaining the Council at

all, if it is to be retained, I hope it is to be

elected by the people, and I am willing to vote

for the proposition that its number be reduced to

five. I shall certainly vote for the proposition to

elect these officers
; and when we have taken

away from the Council its power of confirming
this large number of officers, we shall have

diminished their labor and their power to a con

siderable extent. I would go further even, if we
retained this Council, and have the judges of your

Supreme Courts and your Court of Common
Pleas if we are not to elect them by the people
sent into the Senate, and have them confirmed by
that body, and not have them appointed and

confirmed by the Governor and Council, which

is a sort of dual executive. But gentlemen say
\ve must retain the Council because it is necessary
to examine applications for pardons, and to ex-

amine the accounts against the Commonwealth.

I maintain that five men will do that as well as

nine meiij and therefore I am willing, if we re

tain the Council, that they should be elected by
the people, and that the number may be reduced.

If we are to retain them, I go for another propo

sition, and one which I know to have been

necessary in Councils heretofore. I say nothing
of the Council of the present year, for I know

nothing about it. But I do know something of

Councils of the past. If we retain the Council,

I want a proposition of this character incorpo

rated in the Constitution :

Resolved, That it is expedient so to amend the

Constitution as to provide that no Councillor

shall be appointed on any commission, or to any
which he shall receive any compensationplace for

whatever, other than for his services as a Coun
cillor.

I do not wish to detain the Committee any
longer. I concur in the suggestion of my friend

from West Bridgewater, (Mr. Kingman,) that,

if possible, we should close this matter up to

night.

Mr. COLE, of Cheshire. I trust, Mr. Chair

man, inasmuch as the time has been pretty much
all occupied by members in arguing one side of

this question, that the Convention will indulge
me for a few moments, wliile in obedience to the
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strictest obligation to my constituency, I give

the reasons for the vote I shall give in this case.

I do not believe there is a single individual in the

town that I represent, but what has been of the

fullest conviction for years, that the Council

ought to be abolished, and could be abolished

without any detriment to the interests of the gov
ernment.

The gentlemen who have addressed the Con

vention in favor of retaining the Council, have

been men of experience men who have occupied

positions in the Council men who have occu

pied the high position of the chief magistracy of

the State ;
and it is, therefore, with great defer

ence to their ability and their experience that I

am obliged, as I said, in obedience to the duties I

owe to my constituency to give my reasons, in

short, on the subject before the Committee.

I know there has been displayed very much elo

quence, and eloquence that has been made to bear

upon our sympathies. There is always a little

danger, when men occupying positions such as

we occupy now in a deliberative assembly, allow

themselves to be brought under the influence of

eloquence. I am reminded of an occasion when

an appeal was made by the very eloquent Mr.

&quot;NVhitefield, in behalf a collection for a charitable

purpose. An individual who went to hear that

eloquent man speak in behalf of that cause, was

so determined not to contribute anything, that he

left all his money at home. But after listening

to the speaker for some time, and hearing one

most eloquent appeal made after another, his

feelings began, to become excited, and he felt

some regret that he had not brought his money,
so that he could give something to the object.

Finally, his sympathies and feelings were so

wrought upon, that he turned to a Quaker
who was sitting near him, and requested him to

lend him some money. The Quaker replied,
&quot;

Nay, my friend, thee is not in thy right mind
;

at any other time I would lend thce money, but

not now.&quot; So it was this morning, when the

gentleman for Abington, (Mr. Keyes,) was ad

dressing the Committee. It seemed to me, that

instead of an argument, it was eloquence, intend

ed to move us by portraying before us the un

happy condition of the inmates of those cells in

the prison. He seemed to know of no clemency
in the Commonwealth except that which existed

in the breasts of the nine councillors of the gov
ernor, and to think that all the hope there was for

those prisoners in their dungeons, was in the clem

ency of the Council exclusively. It appears to

me, that several gentlemen who have adddressed

the Committee this afternoon, have seemed to

take a wrong view of the subject. They have

seemed to direct their remarks and I will not

exclude the eloquent gentleman for Berlin, (Mr.

Boutwell,) as though the pardoning power was
vested in the Executive Council. I do not so

understand the Constitution. If I understand

the Constitution correctly, the pardoning power
is now vested in the chief magistrate of the State,

and that even the consent of the Council is not

absolutely necessary to its exercise. The advice

of the Council he is entitled to. I have made in

quiry of gentlemen who have held high positions

in office, in this Commonwealth, and I have been

informed, unless I greatly misunderstood gentle

men, that instances have occurred where in view

of all the advice of the Council, the chief magis
trate has acted counter to that advice. I under

stand, then, that the Constitution as it now stands,

vests the pardoning power in the chief magistrate.
We have had our attention called to the in

fluence which the Council exerts in the govern
ment of a prison. No individual esteems more

highly than I do the moral influences which may
be brought to bear upon that portion of our fel

low citizens who have become involved in crime,

and who have been incarcerated within the walls

of a prison. I have always looked with the

greatest degree of respect to the name of Howard,
and with admiration to the astonishing influence

he exerted on the condition of prisoners. But
the arguments brought forward this afternoon in

favor of retaining the Council have not recom

mended themselves to my favorable consideration.

Gentlemen have seemed to think that in conse

quence of the fact that \re have a Council, and

that the Council has exerted an influence on the

pardoning power of the governor, and a great in

fluence upon prison discipline, that if the chief

pardoning power were left entirely with the gov
ernor, he would be braced against all influences ;

that he, as an individual, would not be likely to

be moved by the petitions that might come be

fore him for pardon. In trying to analyze the

argument, this will be the view that I shall take

of it. I think the pardoning power ought to ex

ist, but that by no means should it be exercised

so as to subvert the process of justice. I simply
ask for what intent do we establish and maintain

prisons, and for what intent do we maintain the

judiciary system in our land ? As I understand,

it is to protect the great mass of people in the

community against undue violence from the

hands of lawless assassins. This is the object.

Then it is agreed on all hands that we must have

prisons ;
it is agreed by all that we must have a

judiciary, that the lawless and violent must be

taken care of. I know that the object of punish

ment is regarded by very many as being first of
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all for the benefit of the criminal. This is not

true. The primary, and all-absorbing object of

punishment is the protection of the public from

violence, and harm ; therefore the pardoning

power should be exercised with great care and

not often.

These, Sir, are not my views. I think, in the

first place, that the great object of law, and the

object of punishment, is the protection of the com

munity; and I think, in the second place, that

we ought to have regard to the well being of mis

erable offenders
;
but this is a secondary consider

ation. The gentleman in the gallery, (Mr. Adams,
of Lowell,) brought before the minds of this

Committee the families of those who were called

to mourn the loss of friends that had lost their

lives by the hand of the assassin ; but I thought
I could clearly see the object of the gentleman s

argument. Having seen that the minds of gen
tlemen had been influenced by considerations of

sympathy, and that there was an inclination on

the part of certain speakers to lead away the

minds of this Committee through the mists of

compassion and sympathy for the distressed and

afflicted to wrong conclusions, he endeavored to

do away with a part of that impression by bring

ing to our view the families of those who had

fallen victims by the hand of the assassin. But,

Sir, that does not cover the whole ground ; pro

tection to the honest citizen in his daily employ
ment is the great object. I have no doubt in my
own mind that the natural inference to be drawn

from some of the eloquent speeches which have

been made here upon the subject of pardons,

would be that the public was in danger ;
but if it

has come to that if there is no authority to con

trol the inmates of a prison but what exists in the

clemency of the pardoning power, or in the in

dividuals who hold that power, I am greatly de

ceived.

But it is not contended that the power to par
don ought to be taken away from the governor.
It should be suffered to remain

; but how should

it be exercised ? I recollect some remarks which

were made by governor Wright of the State of

New York, when he was called upon to grant ex

ecutive clemency on one occasion ; and he gave
these views of the design of the pardoning power.
He thought it was not designed to subvert the

due process of law ; it was not designed to set

aside the decisions of the courts
;
but it was de

signed to meet those cases where it should after

wards appear, that there were some extenuating
circumstance which did not appear at the trial, or

some circumstances connected with the individ

ual s history which would go a little way in mit

igating the sentence. Those are proper cases for

the exercise of executive clemency. Again, Sir,

there might be cases where there might be such

evidences of his penitence and return to the paths
of virtue, that it would be expedient to exercise

executive clemency ;
but it was never contempla

ted that this should interfere with or set aside the

due administration of justice in our courts of law.

But what is the present operation of it ? &quot;While

we have established the judiciary system for the

protection of the whole community, we have an

other institution which acts in the opposite man
ner

; while individuals are put in prison for the

benefit of the community, this other organization

lets them loose again and thus subverts the design
of the first organization. I trust that the mem
bers of this body will have too much good jxidg-

ment and sound sense to allow these appeals for

I will not call them arguments in favor of the

pardoning power, to move their feelings at all. I

do not say that it should not exist, but it should

be confined to the chief magistrate of the State

instead of being placed in the hands of nine men
who occupy the position of councillors and ad

visers. If, however, we arc to have these advis

ers at all, it seems to me that we should go to the

courts of justice for them go to those who have

listened to and weighed all the evidence which

was brought forward upon the trial, and who
could decide upon all evidence which might after

wards be procured ; nor do I say that the petition

ers should be excluded from these investigations.

Another subject has been alluded to, and argu
ments have been brought to bear upon the minds

of this Committee, but I have not been able to

see their force, and they have not had the effect

to change my judgment. It has been stated that

it was very necessary that we should retain the

Council to audit the accounts and look after the

financial affairs of the Commonwealth ;
but I beg

leave to differ with those gentlemen who have

submitted these views. Still, wherever I differ,

I know that I am differing with men of far more

experience than I have had
;
and when I inform

gentlemen that this is the first time in my life

that I ever attempted to address a deliberative

assembly, I trust that I shall have their indulgence.

I will endeavor to explain my ideas on this sub

ject. As I understand it, there are two separate

and distinct organizations in relation to our finan

cial affairs
;
the auditor is one organization, estab

lished by law, and the Council, as now existing,

is another organization. Let me a^k, gentlemen,
what necessity is there that we should have these

two separate organizations in order to audit the

accounts of the Commonwealth r It looks to me
as if we were a little jealous or suspicious, and

wanted one of these departments to watch the
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other. Now, how is it in the administration of

the affairs of the United States ? Do we have

anything there like two separate organizations

for this purpose ? There may be a first auditor

and a second auditor, c., in consequence of the

amount of business which has to be attended to
;

but there are not two organizations for the same

purpose. And, Sir, I do not believe that the

Commonwealth of Massachusetts would suffer

any particular harm from being liable to pay un

lawful, or unreasonable, or unfounded claims, if

we only had a single organization here. I do

not think the Commonwealth would suffer cither

from a neglect of the claims of justice, or from

the encroachment of villains. I am in favor of

simplifying government as far as possible ;
and

taking this view of the subject, trie arguments
adduced in favor of retaining the Council do not

seem to me to have much weight. The auditing

of accounts should be left to the auditor, and if

he cannot attend to all the business, let him have

as much assistance as is necessary from clerks.

As the subject of the Lieutenant-Governor is

before the Committee in connection with the sub

ject of the Council, I will say a word or two in

relation to that matter. If we abolish the Coun

cil, it is proposed to make the Lieutenant- Governor

President of the Senate
; and the principal objec

tion which has been raised to that is, that it would
be uniting the legislative and executive depart
ments of the government. Great stress has been

laid upon the argument that it would be a viola

tion of the democratic principles of government
to mingle these two departments, which should be

kept entirely separate and distinct. I do not look

at the matter in that point of view. We have a

legislature in order to pass bills and resolves
;
but

before they become laws, the signature of the

governor is required. The governor must affix

his signature to them before they can have any
force or efficacy as law

; but is this a union of the

executive and legislative power? 13y no means.

It is merely a sort of check or balance. And I

wish to call the attention of this Committee now
for I can do it nowhere else any better to the

Constitution of the United States, which is an in

strument simple in its form, and which embraces

the interests of the vast extent of territory in all

the States of the Union. While it is simple in its

provisions, yet such are the checks and balances

that it contains, and the control that one depart
ment exercises over another such has been its

admirable operation from its first adoption down
to the present hour, that its reputation and re-

nowii have extended the world over. And Sir, it

is well to bear in mind that some of the principal

changes which have been contemplated in the re

solves now before the Committee, are for the pur

pose of making our Constitution conform more

closely to the Constitution of the United States.

The Vice-Prcsident of the United States may be

said to be an executive officer
;
but he is made

President of the Senate, which is the same thing
that we propose to do here. I have never heard

that any objection was ever raised against the

Constitution of the United States on this account,
as uniting the legislative and executive powers of

the government I have always understood, on
the other hand, that it operated very well. Now,
Sir, in a government like ours, where the United

States government presides over the whole, and
still the several States are independent and have

rights of their own, entirely separate and distinct

from the general government, it seems to me that

there should be a sort of harmony and symmetry,
and that we should endeavor to make the State

Constitutions conform in their provisions to the

Constitution of the United States so far as it could

be effected without violating any of the rights

which have never been delegated to the general

government.
I do not design, Mr. Chairman, to be very

lengthy in my remarks. I felt, when I rose to

address the Committee, that it was under very
unfavorable circumstances that I did so, for gen
tlemen were getting wearied and anxious to take

the question ; but I hope that at least, the credit

will be awarded to me of having been faithful to

my constituents. No question has arisen since I

have been here, in regard to which I have been

so surprised at the general feeling evinced, as I

have been to hear the remarks on this subject to

day; for certainly, I know that in the retired

section of country Avhere I live, it is almost the

universal feeling that the Council may be dis

pensed with, without the least injury to the

administration of the government. These are in

brief the reasons for the vote which I shall give ;

for unless I sec arguments to convince my mind,
I shall not allow myself to be influenced by the

eloquent appeals that have been made to our

sympathies, but shall still vote to abolish the

Council, believing that it will simplify the organ
ization of the government, and that the duties of

that office may be as effectually, and as well per

formed in other modes, as they are now performed

by the Council.

Before I take my seat, I will say a word or two

in relation to the appointing power. If the gov
ernor of the Commonwealth is to retain the power
to appoint judicial and all other officers whom he

now appoints, this consideration alone would lead

me to require the concurrence of the Senate. I

am aware, Sir, that, here again we are met with
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the idea of uniting and mingling the legislative

and the executive power ; but I look upon it in a

different point of view. I do not consider that it

is legislative power which the Senate exercise

when they concur in the nominations of the gov
ernor. I cannot see in what sense it partakes of

legislative power. It is simply a certain duty

assigned to the Senate aside from their regular
duties ; and inasmuch as the Senate is to consist

of forty members, chosen from forty senatorial

districts, who will thus more completely and more

faithfully represent the inhabitants of the Com
monwealth than at present, in no case would I

consent to leave the appointing power in the gov
ernor of the State, unless it were to be exercised by
and with the concurrence of the Senate. That

would exactly conform to the principle upon
which the general government is administered.

In the remarks which I make upon this point, I

do not desire to be understood as referring to any
evils which may have grown out of the system
which has heretofore prevailed in relation to the

appointing power ; but, as I view the subject, the

people would be better satisfied to have the Senate

concur in the appointment of officers
;
and I am

rather inclined to the opinion, Sir, that it might
be, and perhaps would be, better to have judicial

appointments made by the governor, with the

concurrence of the Senate, than to hare those

officers elected by the people. There is one idea

in relation to the pardoning power, which escaped

my mind while I was upon that topic, and to

which I will now allude. What has been the

greatest and most powerful influence which has

been brought to bear upon the minds of individ

uals to whom the pardoning poAver has been

intrusted? In my judgment, it is the public
sentiment of the community ; and it will continue

to exercise more influence over the individual or

individuals to whom this power is confided, than

any one cause.

It has been said here that the governors of the

States of Pennsylvania and New York have, on
different occasions, outraged the public sentiment

by their undue exercise of the pardoning power. I

should like to ask the gentlemen who have brought
the subject up before us in this shape and to this

point I desire to call the attention of the Com
mittee how much influence would nine council

lors obtain over a man who, occupying the high

position of chief magistrate of a State, would out

rage the public sentiment upon that point ? It is

said that these individuals, in the exercise of the

pardoning power, outraged the whole community.
Mr. IIUBBARD, of Boston. I should like to

inquire if the gentleman refers to remarks which

I made ? If he does, I wish to explain.

Mr. COLE. I referred to remarks which have
been made by several gentlemen upon this floor,

by whom, particularly, I do not now recollect.

Mr. BUTLER, of Lowell. I had hoped that

before the main question should be taken, the

chairman of the Committee, (Mr. Hallett,) who
opened the debate and explained the Report of

the Committee, would hare the privilege of reply

ing to the great number of arguments which have
been adduced here, by a class of gentlemen who
hare almost universally spoken in favor of retain

ing in the Constitution the body which they sev

erally have illustrated and adorned. [Laughter.]
I think it fair, Sir, that while the whole argu
ment seems to have come from that direction,

that the gentleman who made the Report, and
who has had some experience, too, should at

least be allowed that courtesy, which I trust

would be given to every chairman, of every Com
mittee, an opportunity to defend a report which

has passed by a large majority of the Committee.

Therefore, I hope the main question will not be

taken to-night, though I trust that every one

will agree with me that I am not usually anxious

for delay. I think that course is one of fairness

towards the Report, which, whatever may be its

fate, was expected by the people to receive a very
different fate from what this one seems destined

to receive ;
for I agree heartily and fully with the

gentleman who has just taken his seat, that the

people of this Commonwealth expected that the

Council would be abolished by this Convention.

I confess, for one, that, in various places in the

Commonwealth, and at various times during the

canvass which resulted in the calling of this

Convention, I spoke very fully upon this sub

ject, and I am afraid that I assisted in giving to

the people the idea that the Council was more

ornamental than useful. Probably it arose from

my ignorance upon the subject.

But I should like to have the debate prolonged
a little, for I think the gentleman who made the

Report, if no other one, could give us some rea

sons why this action of the Convention should be

different from what has been indicated by the

speeches which have been made. Outside of this

house, until this morning, I had not heard one

word in favor of retaining the Council. I do not

mean, by any manner of means, to step in and

stem, what seems to be, the current of feeling,

engendered by the great number of honorable

gentlemen who have had a seat in that Board, and
who seem so anxious to convince us that themoney
they obtained from the Commonwealth was more
than saved by them, and was not obtained by
false pretences. [Laughter.]

In illustration of the working of the pardon-
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ing power, I trust I may be allowed to detain the

Convention a moment, with a case which hap

pened in my own district. There was a young
man, born in the city of Cambridge, whose

mother, and sister and brothers were respectable,

who, nevertheless, contracted bad habits, and

made such use of the good common school edu

cation which he had, that it was a curse to him.

After having lived to the age of twenty-eight or

thirty, he became such a nuisance to the neigh

borhood, froin the commission of petty larcenies,

and acts of malicious mischief, such as the break

ing of windows of those who interfered with his

comfort, that he spent five years in the house of

correction. As soon as he got out, he renewed

his acts of malicious mischief, and committed an

outrage upon his mother and sister, and was again

placed in the house of correction for nine months.

While there, he threatened, day after day, and

month after month, that if he ever got out he

would burn his mother s house. lie was let

out, and he went directly and took deliberate

counsel as to the manner in which he could

annoy his mother without being exposed to legal

punishment. And lie went too, to an officer of

the government, by mistake, for that advice. The

only friend he had in his family was a brother,

of not more than ordinary capacity. One night
his mother s house was fired by a train of shavings,

carried through the shed, showing a cool delibera

tion, and the building was burnt, and his only

friend burned in it. lie told a very plausible

story when arrested. The proof was almost en

tirely circumstantial. Counsel was assigned him

by the court to manage his defence. Having
spent some time in the house of correction, where

he became very well known, there was no oppor

tunity of setting up a plea of insanity, for every
officer of the house of correction would have

sworn it down. He wrote letters of great

shrewdness, to his counsel, and managed his de

fence with great care. On the trial it was proved,
in addition to these threats that he was seen

running away from the building, just before the

fire, and in addition to that, it M as known to his

counsel, though it did not come to the ears of the

counsel for the Commonwealth, that there was
a young lady, who held her tongue for fear of

being called upon as a \vitness, who actually saw
him run away immediately before the fire broke

out. His counsel defended him as well as he

knew how, but so convincing was the evidence,

that the jury in twenty- five minutes, rendered a

verdict of &quot;

Guilty,&quot; and he was sentenced to

death. Every-body in that neighborhood then

breathed freer and easier, and felt a little more

security. He went to jail to await his sentence,

31

and while there, he expressed the wish that he

might get clear that he might burn the other

house of his mother, which was the last one she

had. Afterwards, without any notice to the of

ficers of the Commonwealth, a petition was got

up and presented to the Executive Council, and

he was pardoned. Upon what ground ? Upon
the ground of insanity ! He was sent to the

State Prison for life. Then one of two things is

true, if he was an idiot, a place with felons was

not the place for him
;

if he was not an idiot,

there is no reason why he should not have been

hung.
Mr. MILLER, of Wareham. Did his mother

sign the petition ?

Mr. BUTLER. I doubt it, as she was the

swiftest witness upon the trial. One question I

can answer
;
his counsel did not. [Laughter.]

Now, Sir, I do not seek to arraign the pardon

ing power, by no manner of means. Un
doubtedly it wa4; a wise determination not to

take human life.

I will state one thing more and then will re

lieve the Committee. Go to the State Prison

! now, and yon will find him the terror of every
officer in the prison. Any gentleman who has a

curiosity upon the subject can easily satisfy him-

t self by asking the warden of the prison.

Now, I am the last one to say that this was a

j

wrong exercise of this pardoning power. I will

only say that one of the learned judges who tried

j

him, when he heard the ground upon which he

I was pardoned, expressed surprise, and looked to

his minutes to see if he could find any, the least

intimation upon, the trial, that he was not a sane

man.

Now, this one case I happen to know something
about no matter how

; and also to know that

there is written evidence to substantiate it.

Well, I do not know but that we must keep a

Council for this purpose. [Laughter.] I do not

say we ought not far be it from me to even hint

that we ought not. But, Sir, I can say that I

could trust this matter of the pardoning power to

the executive, because I hold with Jeremy Ben-

tham, that a &quot;Board is a screen,&quot; and instead of

taking away responsibility, I would pile it on.

I want an executive who can answer, upon his

own responsibility, why he pardoned this man,
and why he did not pardon that one.

Allow me to relate a short anecdote of a man,
whose note was not in very good credit at the

bank, but, being a very clever fellow, was quite

a favorite with the directors. Wanting to raise

some money, he asked each one of the directors to

discount his note. &quot; O yes, I will discount your
note,&quot; was each one s reply. The day came for
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the Board to decide, and he waited outside anx

ious to ascertain the result. The Board rejected

the note, and the directors began to depart, one

after another. As they came put he hailed them

one at a time, &quot;did you discount my note?&quot;

&quot; No, / was willing but the Board was nt.&quot;

[Laughter.] He received the same reply from

each one of them. &quot;

Well,&quot; said he,
&quot; all I can

say about you is this, that as directors and indi

viduals you are a very clever set of fellows,

but as a Board, a set of infernal scoundrels.&quot;

[Laughter.]
This detached responsibility I do not approve

of. I repeat again, a Board is a screen, and there

fore I desire to see it laid aside.

One thing seems to have been overlooked here.

I refer to it because I want this Convention to

deal with this subject upon full information, and

I never was in the Council, and after this speech

I do not think I ever shall be, [laughter] and

that is the distinction between the abuse of this

power in New York and in Pennsylvania. The

abuse in New York was pretty nearly remedied

by the Constitution of 18 16. The reason why the

community were outraged in Pennsylvania, was

not because pardoned offenders after conviction

were numerous, but because, in that State, the

governor having the right which he has not in

ours of pardoning before conviction, many a

man was taken out of the hands of justice, just

before conviction. That was what made the

trouble in Pennsylvania, but our governor has

not that power.

Now, I have looked at this matter in this light,

Ivjcause it seemed to me that this Committee was

going to vote for retaining the Council simply to

.govern the State Prison.

The able gentleman for Berlin, (Mr. Bout-

well,) placed a rather low estimate upon the

power of the Commonwealth when he said that

but for the hope of pardon no power in the

Commonwealth could control your State Prison.

Can it be so ? Then we pardon them because we
fear them, do we ? Or if we do not pardon them ,

we hold out some false pretence some promise

that if they behave well, we will pardon them.

Will that do ? Sir, I have had some little expe
dience as a criminal lawyer, perhaps more than I

wish I had, but what little experience I have had

has been sufficient to teach me that men go away
from court ready to snap their lingers in the

judge s face, because they know that if lie con

victs them and sentences them to punishment,
there is another place where they can appeal with

almost a certainty of pardon. Why, Sir, I have

more than once been retained by the prisoner at

the bar, who had just received his sentence, as

counsel to intercede for pardon. They calculate

upon this pardoning power, all of them, much
more than upon their chances before the iury.

Well, Sir, perhaps it is better to have a Board,
and all for the purpose of exercising the pardon

ing power. I do not mean to say that it is not,

but I ask gentlemen to pause and reflect before

they vote down this Report.

Now, Sir, all the gentlemen in this Conven

tion, who have formerly been members of this

Executive Council, and who have spoken here

to-day, have said, time and time again, that they
believed the duties of this Executive Council

were important and onerous. How many times

have they repeated it ? They have seemed to

regard it rather as a matter of personal imputa
tion, which they have felt themselves under

obligations to clear up. They have felt under

obligations to prove to the people that they earned

the money they received when they were there.

It has been a pica of not guilty. It has been

their defence. AYell, Sir, I make no such impu
tation upon any one of them. Far be it from

me. I say it is the fault of the system.

Now, Sir, where did this Council first come
from ? They were sent over here originally from

England, under the king s charter, by the name
of Assistants. And for what purpose were this

Board of Assistants created ? Why, it was to

give employment to some few of those men who
constituted, as the gentleman from Boston re

marked, a hospital of invalids. It was to accom

modate these hangers-on, about parliament, who
could not well be got rid of in any other way.
But it lias been asked, if the Council were not

necessary, why our fathers did not remove them. f

Well, Sir, it was because they could not see 1

everything at once. They retained the Council
J

as they did some other things which we have

abolished.

Xow, gentlemen, I arsk, if you are to retain

this last relic of kingly authority, this last body of

the many which were erected to stand between

the governor and the people ? And will you
make out that it is a democratic (I use the word
not in any party sense) institution ? Sir, I doubt

it very much.

But my friend from North Brookficld, (Mr.

Walker,) wishes to cut the number of councillors

down to five. What, live men to advise the gov
ernor ! If it is such a good thing, why not have

more ? But if it is a bad thing, I think five is

too many. Put it both ways, and I do not see

that that amendment is a wise one.

Mr. Chairman, I do not yield to the argument -.

of the gentleman for Berlin, when he says that

he wanted to retain this Council for eyes and ears.
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But I will yield to his experience and tc his wis

dom, because they are much greater than mine.

I hope, however, I shall not be considered

as showing a want of respect to any one when I

say to him, that I would much prefer his unas

sisted judgment, to his judgment when assisted

by the Council which may be chosen to assist

him. I want a governor who shall bear all the

responsibility of a governor, and whom the peo

ple may approach without running against the

Council in the passage.

Again, this question of accounts arrayed here

as a reason why the Council should be continued.

Xow, I like the suggestion of my friend for

Manchester, (Mr. Dana,) that this matter of ac

counts should no longer be submitted to a Com
mittee on Accounts of the Executive Council.

The gentleman for Berlin says that this Commit

tee on Accounts have in several instances cut

down accounts which have been presented to

them, and have saved money to the Common
wealth. &quot;Well, Sir, suppose they have saved

money to the Commonwealth, what happened to

the poor fellow who had his accounts cut down ?

Could he appeal to His Excellency r Could he

appeal to the Council ? Why, when he went to

one, it was the other who had cut them down
;

and when he appealed to the other, it was the

one. [Laughter.] lie was very much in the

same fix of the poor fellow who wanted to get

his note discounted. It was the Board. How
arc we to know that these accounts are justly cut

down ? And if we do know it, how is the per
son whose accounts are unjustly cut down, to ob

tain redress r You may say that another Council

is chosen in a few months after ; but his accounts

have been passed upon, and they will not interfere.

I know very little about the Council, and I fear

I am treading upon dangerous ground. Perhaps
I am not making correct statements; but at any
rate how do you know that these accounts have

been rightly cut down ? Can any gentleman an

swer that : Xow, the proposition of the gentle

man for Manchester is, that these matters shall be

determined in your courts of law ; that a person
shall have the same right to bring suits against

the Commonwealth that the Commonwealth has

to bring suits against him, and that in either case

the matter shall be decided by the verdict of twelve

jurors. It is not to be decided by the arbitrary

investigation of three men. The gentleman for

Berlin says that these councillors have cut down
the accounts against the Commonwealth and thus

saved to the people as much as the Council itself

cost them. He says they have saved, if I mistake

not, as much as
$;&amp;gt;,000

or $0,000 in a single year.
I do not doubt it but one of two things is true.

Either false accounts have been brought by the

people of this Commonwealth who had claims

against the treasury to the amount of $5,000 or

$(5,000 in a single year, or else injustice has been
done to those people to that amount. &quot;Which am
I to believe : I say nothing personal to any gen
tleman. I did not intend to have said anything
upon this subject at all, and I shall say nothing
more unless something further is said by gentle
men upon the other side, but if I am tempted too

far, I am afraid I shall be induced to tell some
talcs out of school in reference to this matter of

accounts. I want gentlemen to understand that

this matter of auditing accounts is very easy to be

accomplished when there is any power to which
an appeal may be taken. What I want to have
done is that the proposition of the gentleman for

Manchester shall become the fundamental law of

the land, by which any citixen of the State may
bring suit against the State to correct any mistake

which may have been made in auditing, and by
which the State may bring suit against the indi

vidual for a like reason, and then it will be a very

easy matter to audit the accounts. We do not

want the Council for any sxich purpose. Then if

the auditor be in doubt as to the correctness of

any account he can say to the claimant &quot; the courts

are open, if your claim is a just one you can have
it settled there.&quot; Then you will have the Su

preme Court and a jury of twelve men to decide

your case, where you can have witnesses examined

upon your own side and not be compelled to have

it determined xipoii the evidence of some con

tractor who has failed in obtaining the job upon
which your account is based. You may have it

decided upon an open, fair trial. Sir, I do not be

lieve in this auditing of accounts by those who
well, Sir, I do not speak personally, though I am
free to say that I am awfully tempted to some
times. [Laughter.] I have nothing personal to

say in this matter. I only .&quot;,ay
that it is the fault

of the system, and that I hope the Council will

not be retained for this purpose. If it is neces

sary to have an Executive Council for any great
state purpose, why, retain it. I certainly should

be the la -4 one to object, but in the name of all

that is respectable, do not let us hear any more
about wanting a Council for the purpose of audit

ing your accounts. Do you want such a Board
for the purpose of pardoning rogues out of the

State s Prison, and cutting down good citizens

accounts ? [Laughter.] If these arc the only

purposes for which they are to be used, I confess

that I am still of the same opinion which I ex

pressed when before the people upon the subject
of calling this Convention, to wit : that &quot; this

Council are more ornamental than useful.&quot;
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Now, Sir, with the greatest respect to the per

sons who have held these positions, if I expected

to ever be placed in a position where I should

have the government patronage to dispense, I

should be very glad to have this Council re

tained, because it would furnish places for several

very troublesome gentlemen who could not be

profitably disposed of in any other way. I

should be very glad to retain them for that rea

son, though I confess I am not ready to vote to

retain them for that reason, because I desire to

act here as a statesman, and not as a mere party
man.

But, Mr. Chairman, I am sorry to have de

tained the Committee so long by this exceedingly

desultory train of remarks. I rose simply for

the purpose of affording the gentleman who is

the chairman of the Committee that presented
this Report, (Mr. Hallett,) an opportunity of

closing this debate, and with the intention of

moving that the Committee rise for that purpose ;

but I have rather been tempted into saying a few

words upon this subject, which seemed to me to

have had so many able advocates upon the wrong
side. It is for t :is reason that I have been in

duced to speak thus much, and to relieve my
mind of what seemed to burthen it.

Mr. BIRD, of Walpole. Inasmuch as the

gentleman from Lowell, (Mr. Butler,) has pro-

po^od t &amp;gt; delay the taking of the vote upon this

quo-run, i -.a- the jmrpose of affording the geivtle-

is-au ;&amp;lt;&amp;gt;r Wilbra 1 ;im an opportunity of closing
t c ! MIC, if t

1
at gentleman avails himself of

t .

r;;.,;t \inity .-(.cured to him by the gentleman
froMi L-v,--Jl. I .ope he will take occasion to ex-

1 ttle historical differences which seem
t-.v&amp;lt; (&amp;lt;&amp;gt; himself and the gentleman from
r c latter gentleman tells vis that this

i :. \
; t- origin in the exportation from

it certain gentlemen, under the ap-
f e king, and argues that the effect

ment is to place another barrier

i-w ernor and the people. But the

H-is Committee says, in his Report,
&quot;1 to advise and restrain the execu-

ri^iiiiilly
: ad a strong significance,

&quot;,-ii held t e authority to appoint the

i. 11 ant-governor and secretary, and
taut-; or councillors were chosen by

court, consisting of the town repre-
ivi u were elected by a majority of the

rtuinly the chairman of this Com-
,ii! entirely different origin to the

i rat given by the gentleman from
i ,&amp;lt;. Litter gentleman argues tinat these

vere originally made by the king,
&quot;. -&amp;gt; &amp;gt; rates that they were chosen by

the general court, consisting of the town repre

sentatives, who were elected by a majority of the

people, and argues that they were placed there as

a check upon the royal authority.

Mr. HALLETT. I think the gentleman from

Walpole will find that the gentleman from Lowell
and the Report of the Committee are both correct.

That gentleman states the origin of the Council,
and states it correctly. The Report says nothing
about its origin at all. It says it was of great

significance at the time when the royal authority

appointed the governor and lieutenant-governor,
and the Council were appointed by the general
court ; biit it does not state that this was at the

time of its origin. On the contrary, the period
to which the Report alludes was immediately pre

ceding the revolutionary struggle, or during that

struggle. The Report, therefore, and the state

ment of the gentleman from Lowell are both

correct.

Mr. BIRD. The Report states that this Coun
cil &quot;

originally had a strong significance.&quot; Now,
if that expression does not allude to the origin of

the Council, I think the gentleman for Wilbra-

ham has been unfortunate in the selection of his

language in framing the Report. If it does not

mean that, I do not know what it does mean.

But I do not propose to discuss this subject.

Mr. HALLETT. I rise for the purpose of

moving that the Committee of the Whole do now
rise, report progress, and ask leave to sit again.
The motion was agreed to.

The Committee accordingly rose, and the Pres

ident having resumed the Chair of

THE CONVENTION,

The CHAIRMAN, (Mr. Briggs, of Pittsfield,)

reported progress, and asked leave for the Com
mittee to sit again.

Leave was granted.
On motion by Mr. DURGIN, of Wilmington,

the Convention then adjourned till to-morrow at

ten o clock, A. M.

FKIDAY, June 3, 1853.

The Convention assembled at ten o clock, A. M.,

pursuant to adjournment.

Prayer by the Chaplain.
The Journal of yesterday was read and ap

proved.

Pardoning Power.

On motion by Mr. CHURCHILL, of Milton,
it was
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Ordered, That the Committee to whom was re

ferred so much of the Constitution as relates to

the Governor, be requested to consider and report

upon the expediency of so amending the Consti
tution as to provide that in all applications to the

executive of this Commonwealth for the exercise

of the power to pardon or commute, public notice

thereof and of the time and place of hearing the
same shall be given, both in the county where the

person in whose behalf such application is made,
was tried and convicted, and in some newspaper
published in the city of Boston ;

and that it shall

likewise be the duty of the said Governor and
Council to consult and advise with the attorney
of the Commonwealth who was engaged in the
trial and conviction of such applicant for execu
tive clemency, as to the propriety of granting the

same, or to require the presence of said attorney
at the hearing of such application.

The order was adopted.

Elections.

On motion made by Mr. PHELPS, of Monroe,
it was,

Ordered, That the Committee 0:1 so much of

the Constitution as relates to the Plurality in

Elections, take into consideration the expediency
of so altering or amending the Constitution that,
whenever there shall be a failure to elect any
State, County, District, or Municipal Officers, at

the first election which shall be held therefor, at a

subsequent meeting held for that purpose, the

person receiving the highest number of votes at

any such subsequent meeting shall be declared

elected.

The order was adopted.

Orders of the Day.

Mr. CHANDLER, of Greenfield, moved that

the Convention proceed to the consideration of

the Orders of the Day.
The motion was agreed to.

The only iteim of business in the Orders of the

Day was the motion of the member from AVare-

ham, to reconsider the vote of yesterday by
which the Convention agreed to adjourn at one

o clock, P. M.
The question being on the reconsideration of

the vote,

Mr. WHITNEY, of Eoylston, said he had
favored the adoption, yesterday, of the order by
which the Convention had fixed the hour for

adjournment at one o clock, but he had done so

in the expectation that two o clock would have
been fixed for the hour of meeting in the after

noon. In this he had been disappointed, and
inasmuch as the time of meeting remained un

changed, he did not think there was anything
gained by adjourning at one. Indeed, it seemed

a much easier matter to regulate the time of ad

journment than to regulate the dining-hour at all

the hotels and boarding-houses to make them con

formable to the convenience of the Convention.

He hoped the motion to reconsider would prevail,

and that hereafter the Convention would adjourn
each day at such time as it might be found con

venient to do so, in view of the state of the business

before them.

Mr. GRISWOLD, for Erving, said he hoped
the motion to reconsider would prevail. It was

very evident from the proceedings of the Com
mittee of the Whole, yesterday, where nearly an

hour was spent in its discussion, that this arrange
ment was not required by the Convention. As
had been intimated, a large proportion of the

members probably dined as late as two, and half-

past two in the afternoon, and it was therefore a

mere waste of time to adjourn as early as one

o clock, when the Convention did not meet until

three. He hoped the motion to reconsider would
be agreed to, and that the hour of two would be

assigned as the time for the adjournment of the

morning session.

Mr. THOMPSON, of Charlestown, observed

that he differed from the opinion expressed by the

gentleman who had just taken his seat. It ap

peared to him, that at this season of the year,

Avhen the heat was so oppressive, or would be

soon, that it would be no more than justice to

allow the members a recess of two hours at noon,

not only for the purpose of dining, but for their

personal convenience and comfort. If the object

was to save an hour in the day, he thought it would

be better for the Convention to meet an hour

earlier in the morning, and sit an hour later in the

evening, when the air would be found to be much
more cool and agreeable than at mid-day. He

thought they could accommodate themselves with

out any sacrifice of time by protracting the evening

session, or meeting an hour earlier in the morn

ing ;
he hoped the motion would not prevail.

Mr. COLE, of Cheshire, said he had conversed

with several gentlemen, in relation to the opera

tion of the order yesterday, and they had expressed

the utmost satisfaction with it. He understood

that the Committees had pretty nearly completed
their labors, and under the circumstances he

thought it would not be improper in a few days

from this time to meet at an earlier hour in the

morning, than they did at present, and adjourn
at one to meet again at three o clock in the after

noon ;
it would, he believed, facilitate the business

of the Convention, and he therefore hoped that

the motion to reconsider would not prevail. He
concurred in the remarks made by the gentleman
from Charlestown, that a recess of two hours was
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no more than gentlemen required ;
and one reason

that had led him to introduce the order was, that

being unaccustomed to it, it was very oppressive

to him and other members from the country, to

be obliged to sit so long as they did. The pro

ceedings of the Convention, for instance, the day
before yesterday, must have been convincing to

every one of the necessity of some change of this

character
;
the last hour had been nothing but a

waste of time
; gentlemen knew not how to vote,

when to vote, or for what to vote ; it was confu

sion worse confounded. lie hoped the motion to

reconsider would not be agreed to.

The question was then taken upon the motion

to reconsider the vote of yesterday, fixing the hour
of adjournment at one o clock, P. M., until other

wise ordered, and upon a division ayes, 74 ;

noes, 124 it was decided in the negative.
So the motion to reconsider did not prevail.

Closing of Debate.

Mr. WILSON, of Natick, moved that the de

bate upon the unfinished business of yesterday,
in the Committee of the Whole, be closed at

twelve o clock.

Mr. SUMNER, of Otis. I trust, Mr. President,

that the motion of the gentleman from Xatick will

not prevail, for I had hoped, that when the Con
vention shall resolve itself into Committee of the

Whole, the Committee will see fit to permit the

discussion in relation to the Council to subside for

a little time in order that we may take up the lie-

port and resolves relating to the subject of the

Lieutenant-Governor, and consider them in con

nection with the subject of the Council, to which
that subject is somewhat allied. So far as regards
the discussion, a very considerable portion of it,

at least, so far as it relates to the number of

speakers, has been entirely upon one side
; and I

think it is not too much to presxime that there are

other gentlemen of opposite opinions, who may
wish to present their views in relation to the sub

ject if they can obtain the floor. There is another

consideration, and that is that propositions are

presented here at the very heel of a discussion,

changing in some instances, the entire character

of the Report, so that there has not been that dis

cussion and argument on the question which

might be justly anticipated upon a subject so im

portant.

The PRESIDENT. The Chair would remind
the gentleman, that this is a question which is

not debatable, although, by general consent, sug
gestions may be made.

Mr. SUMNER. I have said, Sir, all that I

wish to say, and am sorry, if I have trespassed

unintentionally against rules of the Convention.

Mr. KINSMAN, of Newburyport. Is it the

decision of the Chair, that when the question is

concerning a special assignment, it is not in order

to debate it ?

The PRESIDENT. This is not a special as

signment. It is merely a motion that debate

shall close at a particular hour, and is, therefore,

not debatable.

Mr. KIXSMAX. If the Convention wiU
allow me, I would like to make a few remarks.

It is, to all intents and purposes, a question of as

signment, though it takes another shape.
The PRESIDENT. The Chair having stated

the rule of the Convention, upon the subject, it is

not in order for gentlemen to debate the question,

except it be the pleasure of the Convention to

permit him.

Objection was made.

Mr. CUSIIMAX. I would inquire whether
this motion applies to that part of the business on
the Orders of the Day, which relates to the

Lieutenant- Governor, or to that part which relates

to the Council r

The PRESIDENT. It relates simply to the

resolves on the subject of the Council. There

are several matters referred to the Committee of

the Whole, to be acted upon, consisting of the

resolves on the subject of the Council, Document
No. 19

;
the resolves on the subject of the

Lieutenant- Governor, Document No. 9; and also

an order of inquiry, moved by the gentleman
from Berkley, as to the expediency of abolishing
the office of Lieutenant-Governor ;

and it is for

the Committee to decide which of these questions
shall be taken up. The Chair does not under

stand that the question is imperatively to be taken

at twelve o clock, there being other and kindred

topics before the Committee
; but that debate

shall cease, at that hour, upon the subject of the

Council.

Mr. WILSON, of Natick. I wish simply to

suggest, that the motion I made was intended.

The PRESIDENT. The Chair would state to

the gentleman, that objection is made, from vari

ous parts of the House, to the discussion of this

question, and it will not, therefore, be in order for

him to proceed.

Mr. ADAMS, of Lowell, moved to amend the

motion, of the gentleman from Natick, by substi

tuting half-past twelve, in the place of twelve,
as tine hour for the debate to cease in Committee
of the Whole, upon the unfinished business of

yesterday.
The question being taken on the amendment,

it was decided in the negative.

The question then recurred upon the original

motion.
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Mr. WILSOX. If it is in order to do so, I

will withdraw ray motion.

The PRESIDENT. The motion may be with

drawn.

Mr. WILSOX accordingly withdrew his mo
tion.

Report of a Committee.

Mr. BISHOP, of Lenox, from a Committee,

presented the following Report :

COMMONWEALTH or MASSACHUSETTS.

In Convention, June 3, 1853.

The Committee, to whom was referred so much
of the Constitution as relates to Secretary and

Treasurer, and Attorney- General, Solicitor-Gene

ral, &c., and also the several Orders of May llth

and 12th, have considered the same, and Report
the following Resolutions.

Respectfully submitted,

HEXHY W. BISHOV, Chairman.

Resolved, That the words &quot; Solicitor-General
&quot;

be stricken from article 9, section 1, chapter 2, of

the Constitution, and that said article be so

amended as to require that all Sheriffs, Coroners,
and Registers of Probate be elected triemiially by
the people in their respective counties, and that

the Attorney- General be elected annually by the

people of the Commonwealth.
Resolved, That article 1, section 4, chapter 2, be

amended by striking out the word &quot;and&quot; after

the word &quot;Secretary&quot;
in the first line, and in

serting after the words &quot; Receiver- General
&quot;

in

the second line, the words, &quot; and Auditor of Ac
counts,&quot; and also, by substituting for the words

&quot;

by joint ballot of the senators and representa
tives in one room,&quot; the words

&quot;by
the people of

the Commonwealth,&quot; so that said article, as far

as, and including the word &quot;room,&quot; may read

thus :
&quot; The Secretary, Treasurer, and Receiver-

General, and Auditor of Accounts, shall be

chosen annually by the people of the Common
wealth.&quot;

Upon the Order of May 12, instructing your
Committee &quot; to consider the expediency of incor

porating into the Constitution provisions for the

election by the people of Judges of Probate, Com
missioners of Insolvency, Clerks of the Courts,

District-Attorneys, and all other county and dis

trict officers,
&quot;-

Resolved, That Judges of Probate, Clerks

of the Courts, Commissioners of Insolvency,
District-Attorneys, Registers of Deeds, County
Treasurers, and County Commissioners, be elect

ed triemiially by the
&quot;people

of their respective
counties and districts.

Upon the Order of May 30, 1853,

Resolved, That it is not expedient so to amend
the Constitution as to provide for the election by

the people of the Commonwealth of a Prison

Inspector.

The Report and resolves were referred to tho

Committee of the Whole, and ordered to be

printed.

Report from a Committee.

The same gentleman, from the same Commit

tee, also presented the following Report :

COMMONWEALTH OF MASSACHUSETTS.

In Convention, June 3, 1853.

The Committee on the Secretary, Treasurer,

&c., to whom was referred the Order concerning
the Election of Justices of the Peace by the peo

ple, Report the same back, and recommend ita

reference to the Committee on the Judiciary.

HKNIIY W. BISHOP, Chairman.

The question being on agreeing to the Report,

and making the reference of the said Order to

the Committee on the Judiciary,

Mr. MORTOX, of Taunton, said he hoped the

proposition to refer the order to the Committee on

the Judiciary, would not prevail. The subject

had already been before a Committee, and they
had made some progress in its examination, and

he thought it would be improper to take it awr

ay
from that Committee and refer it now to a Com
mittee who had not had it under consideration.

Mr. BISHOP, of Lenox. I will state the rea

sons which induced the Committee who had tho

subject under consideration, to make the Report in

the form which it has been presented. The whole

matter relating to the subject of the Judiciary was

originally referred to the Committee, of which the

gentleman from Taunton, (Mr. Morton,) is chair

man. There were no matters concerning the ju

diciary referred to the Committee of which I have

the honor to be chairman, except the order relat

ing to justices of the peace, which I apprehend
was thus referred through the mistake of the

gentleman who introduced it. And as it is a

matter that is more immediately connected with

the business of the Committee on the Judiciary,

it was thought advisable that it should be referred

to that Committee. We have, therefore, omitted

to consider the subject at all, regarding the refer

ence, not exactly improper perhaps, but as one

not intended to be made by the gentleman who
offered the order.

Under these circumstances, I hope that tho

matter will go before the Committee on the Ju

diciary, it being more appropriately within its

sphere of action.

Mr. SUMXER, of Otis. Is it proper to move
that this question lie over until to-morrow ?
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The PRESIDENT. The motion would be in

order to postpone its further consideration until

to-morrow.

Mr. SUMNER. Then I will make that motion.

The question being taken, the motion to post

pone was not agreed to.

The question then recurred upon agreeing to

the Report of the Committee, that the Committee

be discharged from the further consideration of the

resolves relating to justices of the peace, and that

they be referred to the Committee on the Judiciary.

Mr. MORTON, of Taunton. I must be ex

cused for making one remark upon this subject,

but I think it will set the matter beyond doubt

as to the propriety of the reference which has

been made of the subject of the election by the

people of justices of the peace to the Committee

of which the gentleman from Lenox is chairman.

The order appointing the Committee of which I am

chairman, includes all judicial officers, and among
others, justices of the peace, the disposition of

which ought, in my opinion, to be kept together ;

and although the Committee on the Judiciary had

a general jurisdiction over this subject in the out

set, yet by a special order the justices of the peace

and the judges of probate were taken from us,

and referred to that Committee which had charge

of the county officers. It is true that the Com
mittee on the Judiciary has charge of all judicial

officers, but a justice of the peace is an officer

appointed for a limited time ;
he is outside of the

regular judiciary, and therefore more properly

belongs to that Committee. I cannot conceive

why they should retain in charge the judge of

probate, who is a judicial officer, and yet ask to

be discharged from the consideration of the justice

of the peace, who is not so much so. I hope the

Committee will be compelled to go on with its

consideration of the subject.

Mr. HALL, of Havcrhill. I am sorry, Sir, to

be obliged to differ from the gentleman who last

spoke, but it appears to me, he has given the Con

vention a wrong idea, to some extent, in regard

to this matter. And it has arisen in this way.
Under the general reference of the several parts

of the Constitution to separate Committees, that

part relating to judicial officers was referred to the

Committee of which the gentleman who last spoke
is the chairman, and I suppose he will admit that

this is a matter of a judicial character. That part

of the Constitution which relates to officers of a

judicial character was referred to that Commitee.

And, Sir, the Committee to whom the subject of

the justices of the peace was referred, by an order

introduced by the gentleman from Millbury, took

a portion of the regular business of that Com

mittee, and carried it to another Committee. The

part relating to judges of probate was originally

placed in the hands of the Committee of which

the gentleman from Lenox was chairman, and

they have attended to their legitimate business.

But in regard to this other matter that is, the

justices of the peace, the Committee did not think

that it properly belonged to them. The gentle

man who made this Report, asking that the Com
mittee be discharged from the consideration of

the subject, is likewise a member of that Commit
tee. And it is mainly on his suggestion, as a

member of both Committees, that the proper place

for the consideration of the sxibject is with the

Judiciary Committee. And I fully concur with

him in that opinion, and it is mainly in reference

to the business of the Committee, that they may
not be embarrassed, that this is asked. I hope
the request will be complied with, and that the

subject will receive that direction that was origi

nally given to it.

Mr. WATERS, of Millbury. Having intro

duced the order which forms the basis of this

Report, or which gave rise to the action of the

Committee, and is the cause of the present de

bate, I may be excused for saying a word in

regard to it. I look upon this Report as an art

ful dodge of the Committee to escape from action

upon this subject. There seems to be a battle-

door game going on. between the two Committees

to see which one will shuffle to the shoulders

of the other the consideration of this subject.

Any one conversant writh the manner in which

justices of the peace are appointed, must know
that there is something wrong in the matter. I

introduced an order requesting the Committee on

the Judiciary to remove the doubts which now
exist in regard to the removal of justices of the

peace, and in due time we had a report from that

Committee, that nothing was necessary to be

done ;
that no change was required.

Now I desire to state, for the information of

the Convention, that it has been found utterly

impossible to remove justices of the peace under

the present Constitution of our State. It has

been attempted at various times, but uniformly
without effect ;

and though the most outrageous

abuses have been committed, and the subject of

their removal has been unanimously reported

favorably upon by committees, yet such seems to

be the darkness and doubt in which the Consti

tution is enveloped in this respect, that it has

been found utterly impracticable to carry out

any plans or suggestions that have been made.

The last man who was arraigned before the

legislature for the gross abuse of the privileges of

his office, an abuse which had existed for nearly

|
fifteen years, took the ground that there was
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not power enough in the government to remove

him. I doubt whether there is. They tried him

upon one manner of removal, but a member of

the judiciary, now upon the supreme bench, de

clared that the manner which they had decided

to be correct was unconstitutional. Another

trial or investigation was had, and the result of

that was, that the removal was declared to be im

practicable, so that the whole matter \\ ent by the

board. And now, when we come to ask the Ju

diciary Committee to supply this want in our

Constitution, they say there is no need of any
alteration for this purpose.

Sir, I am opposed to the Report which has

been presented this morning. I think that the

matter was in its appropriate place when it was

in the hands of the Committee on County
Officers. They now attempt, however, to escape

the responsibility of its consideration by calling

justices of the peace judicial officers. Sir, they
are no more judicial officers than are the judges
of probate or the county commissioners

;
and

there is not one in twenty of the justices of the

peace throughout the State who ever pretends to

act in the capacity of a judicial officer. They are

merely county officers, or, more strictly speaking,

they are officers elected by the towns. This

whole manner of appointing these officers is

wrong, and there are hundreds who never ought
to have been, and never could have been, elected

by the people.

I hope that something may be done in regard

to this matter, and, if in order, that it may be re

committed to the Committee on County Officers,

with instructions that they report a bill providing
for the election of these officers by the people.

It is a change that the people want and expect.

The justice of the peace, individually, is but a

very humble officer
; but if we take the whole

body of them, collectively, we shall find it as im

portant an office as there is in the Commonwealth.

He is the first man that the criminal meets, and

he is the first man who binds him over to a

higher tribunal. It is, therefore, important that

these officers should be persons of character, men
who understand their duty, and who will faithful

ly execute it. As the office exists at the present

time, however, I believe, if you were to put it to

a vote of the people, that not more than two-

thirds of the present justices of the peace in the

State would be elected.

I hope, therefore, that the Committee will be

instructed to report a bill providing for the elec

tion of these officers by the people, so that the

evils which exist in the present mode of appoint
ment may hereafter be avoided.

Mr. HALL. One word, Sir, in reference to

the remarks of the gentleman from Millbury. I

am not going to take up much of the time of the

Convention, for it is a matter of very little conse

quence which way this question is decided. My
friend from Millbury says I am a member of the

Committee, and he thinks there is a disposition to

dodge this question.

I have stated here already, on a former occasion

in open Convention, that I am opposed to the

election of justices of the peace by the people. I

ask the gentleman if that is dodging the question ?

The whole matter is, certain persons want a cer

tain kind of report, upon this subject. Where
are they the most likely to get it whether from

our Committee or from the Judiciary Committee ?

I have no wish to dodge any question. I state

to the gentleman and to the Convention that I

am opposed to the election of justices of the peace

by the people, and my action will be in accord

ance with that view, both in Committee and in

the Convention. So far as dodging is concerned,

then, I think it can hardly apply to me.

So far as this subject is concerned, it has not

been considered in our Committee, the chairman

of that Committee being of opinion that the proper
direction to be given to it is the Judiciary Com
mittee. And I still think that is the proper

place for it. But if the Convention think other

wise and recommit, I certainly have no objections,

and the Committee of which I am a member, will,

I have no doubt, properly consider the subject

and report thereon.

Mr. CHAPIX, of Worcester. I wish to call

the attention of gentlemen for a moment to the

question as to what subjects were referred to the

Committee of which the gentleman from Lenox,

(Mr. Bishop,) is chairman. Certain portions of

the Constitution were referred to that Committee

specifically ; among others, the first chapter of the

ninth section was so referred, and upon turning

to that passage I find the following words :
&quot; All

judicial officers, the attorney-general, the solicitor-

general, all sheriffs, coroners, and registers of pro
bate shall be nominated and appointed by the

governor by and with the advice and consent of

the Council.&quot; This article, Sir, is referred to the

Committee who have now reported back the or

der in question, so that, in fact, the consideration

of the whole subject relating to judicial officers,

in my opinion, properly belongs to that Commit
tee. I hope, therefore, that the order will be re

committed to them and that they will be requested

to examine the subject and report upon it.

Mr. BISHOP, of Lenox. I am sorry that the

gentleman from Millbury, (Mr. Waters,) has seen

fit to impute improper motives to the Committee

of which I am the chairman. I assure the gen-
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tlernan that we had no other object in view than

to discharge the duties assigned us in a faithful

manner : these duties we are ever re. .dy to meet.

It was upon consultation, and an examination

into the province of these two Committees that

we were induced to make the motion that is now

upon the Speaker s table. Judicial powers were

referred expressly to the Committee upon the Ju

diciary ; these powers are exercised by justices of

the peace ; they are exercised to a limited extent

by other officers, by commissioners of insolvency,

and by county commissioners, the duties of their

offices being prescribed specifically by the statute

which created them.

Justices of the peace have jurisdiction which is

not expressly defined or limited, and they more

properly belong to the class of judicial officers,

exercising a judicial power, of the nature and

character of that exercised by the courts at com
mon law, and that which is exercised by county
commissioners and given them by the statutes.

The Committee were governed by these views, and

they were under the honest impression that the

gentleman from Millbury had made the wrong
reference of this matter

;
and presuming that he

wished to refer it to the Committee upon the Judi

ciary, we came to the conclusion we did. We do

not wish to shrink from any duties imposed

upon us by this Convention, and we have no de

sire to play at battledoor, but arc entirely willing
to act upon everything coming within the scope
of the commission which has been given to us, and

we have 110 objection to having this matter

referred to us, except that this subject, coming
within the scope of the powers of the Committee

of the Judiciary, is more properly referred to them

than any other Committee.

Mr. HATHAWAY, of Freetown. I hope
that the Heport of the Committee, of which my
friend from Lenox, (Mr Bishop,) is chairman,

recommending that this matter be referred to the

Committee having the judicial department under

their revision, will not prevail ;
in other words,

that the subjects referred to that Committee may
remain there. Permit me to say that I am en

tirely opposed to the proposition which is made

by the gentleman from Millbury, (Mr. Waters,)
to give this Committee the instructions which he

proposes to give them, for I think that the subject

was properly referred in the first place. Let us

look at this matter for one moment. My friend

from Lenox, (Mr. Bishop,) says that the author

ity of the judges of probate is derived from the

Constitution. So it is to a certain extent, but the

appointment of the judges of probate is vested in

the execTitive under the Constitution as it now
exists. They have not a common law jurisdic

tion it is true. The gentleman tells us at the

same time that commissioners of insolvency have

judicial powers to a certain extent, that these

powers are defined by the statute. So are the

powers of a judge of probate defined by statute,

and so are the powers of county commissioners

defined by statute, yet incidentally they have judi
cial powers. It is so, precisely with justices of

the peace, and their powers are defined expressly

by the statute. I maintain that the class of offi

cers coming properly within the consideration of

j

the judiciary department, are those officers in the

] judicial department of the government that have

I common law jurisdiction, and all other officers

j

that may incidentally have jvidicial powers de

rived from the statutes, and hence the reference

in this case was a very proper one. The Com
mittee, of which the gentleman from Lenox, (Mr.

Bishop,) is chairman, is certainly a very compe
tent one. And what are you going to gain by

i changing the Committee to whom this subject has

been referred. For these reasons, not to multiply

words, I am opposed to taking this matter from

the Committee to whom it has been referred and

passing it over to the Judiciary Committee.

Mr.^ CHURCHILL, of Milton. I hope the

j

motion of the gentleman from Millbury will pre-

|

vail. I was very glad to sec the order introduced

the other day touching this subject. We all know
that this class of officers is a large and numerous

class I refer to justices of the peace and that

many of them are incompetent. We are equally

well aware that it is almost impossible, under the

present state of things, to reach these officers and

deprive them of their commissions. The method

pointed out in the Constitution, which has been

occasionally tried, is utterly unsuited for this pur

pose. I trust that the motion of the gentleman
from Millbury will prevail, and that some one

will point out a different method from the one

now in use.

Mr. WATERS, of Millbury. In order to re

lieve this matter of any difficulty which may
have been caused by the motion I made, I will

amend that motion by omitting the instructions.

I certainly meant no disrespect to the Committee,

nor did I design to impute to them any improper
motives. I had, however, seen a disposition on

the part of members of the two Committees to

throw off this matter from themselves upon each

other, and whenever I have conversed with them

they severally repudiated this subject. This I do

not intend to impute to them, however, as any

thing improper, and therefore I will move that

this subject be recommitted to the same Com
mittee.

Mr. HATHAWAY. I did not wish the gen-
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tleman from Millbury to understand that I op

posed the election of justices by the people. My
only objection was to the precise instructions

given to this Committee.

Mr. WALKER, of Roxbury. I have no per

sonal feeling at all in reference to this matter, but

I think that there has been some misapprehension
as to the action of the Committee that was not in

accordance with the facts. There was no desire

on the part of the Committee to dodge the q\ies-

tioii and get rid of the responsibility. The ques
tion before the Committee was upon its refer

ence. We were under the impression that it

belonged to another committee, and in that view

of the question the chairman concurred. There

arc other things in connection with that matter

which may not be known. It is not known that

this Committee was selected because, in the view

of some gentlemen, this Committee of which I am
a member, might be induced, or, in other words,

might think more favorably upon this subject

than the Committee to which we thought it should

have been referred. We had no wish to debate

the question, but we did wish that the subject

matter should be referred to the appropriate com

mittee, and for those reasons and those only, the

Committee were induced to act in the matter as

they have done.

The question was taken upon the recommit

ment of the Report, and it was decided in the

affirmative.

Per Diem of Mcmlers.

Mr. L1YERMORE, of Cambridge, from the

Committee on the Pay Roll, submitted the fol

lowing Report :

COMMONWEALTH OF MASSACHUSETTS.

In Convention, June 3, 18o3.

The Committee on the Pay Roll, to whom was
referred an order that they should consider what

compensation shall be allowed the members of

this Convention, and an order instructing said

committee to consider the expediency of providing
that the members should receive a fixed sum for

a limited period of time, have considered the

same, and report the accompanying resolve.

For the Committee,

ISAAC LIVERMORE, Chairman.

Ttesolrcd, That there be paid out of the treas

ury of this Commonwealth, to the members of this

Convention, respectively, three dollars for each
and every day s attendance, and two dollars for

every ten miles travel from their respective places
of abode, once during the session ; and to the

president, three dollars a- day, in addition to his

pay as a member : provided, that, in no case, shall

any member receive more than two hundred dol

lars for attendance ;
and the governor is hereby

authorized to draw his warrant, accordingly, on
the treasurer, on an order of this Convention.

The Report was laid upon the table, and order

ed to be printed.

Justices of the Peace.

On motion by Mr. CUSHMAX, of Bernard-

ston, it was

Ordered, That the Committee on the Secretary,

Treasurer, &c., be directed to consider the expe

diency of so amending the Constitution, that

there shall be two classes of justices of the peace,
viz. :

1st. Police or trial justices, consisting of such
a number as may be necessary, but not less than
one in each town, who shall be elected by the

people for rive years, and who shall have all the

powers, and shall perform all the duties that arc

now exercised by justices of the peace, justices
of the quorum, and by qualifying officers ; and

2d. Justices of the&quot; peace,&quot;
whose authority

shall extend only to the acknowledgment of

deeds, and to the administration of oaths.

lliyhts of Women.

On motion by Mr. MORTOX, of Quincy. it

was

Ordered, That the Committee on the Frame of

Government, &c., take into consideration the ex

pediency of so amending the Constitution, that,

by that instrument, the rights of women to their

property, acquired by devise, inheritance, their

own labor, or otherwise, should be so secured to

j

them as not to be subject to be alienated except

by their own act and consent.

Vacancy in the Representation of Boxfon.

Mr. BIRD, of Walpole, moved that the Secre

tary be requested to notify the Mayor and Alder

men of the city of Boston, of the existing vacancy
in the delegation representing that city in this

Convention, occasioned by the resignation of the

lion. Samuel A. Eliot.

The motion was agreed to.

Petition Presented and lieferred.

Mr. GREENE, of Brookiield, presented the

following petition, signed Zilpha W. II. Spooner
and forty-three others, women of Massachusetts :

Petition of Women of Massachusetts, praying
that the Constitutional Convention will grant to

them the right of voting on the proposed amend
ments and alterations of the Constitution

;
in aid

of the petition of Mrs. Abby Alcott.

On motion of Mr. GREEXE, the petition was

! referred to the Committee on the Qualifications of

! Voters.
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On motion of Mr. PHINNEY, for Chatham,

the Convention resolved itself into

COMMITTEE OF THE WHOLE,

Mr. Briggs, of Pittsfield, in the Chair.

The Committee resumed the consideration of
\

the unfinished business, being the resolves on
j

the subject of

The Council.

The immediate question being upon the amend- I

nient of Mr. Walker, to the amendment moved
|

by Mr. Boutwell, to the original resolves reported .

by the Committee on the Council.

*Mr. HALLETT, for Wilbraham. I desire to

take the floor at this hour in the morning not so

much for the purpose of making a deliberate argu
ment in support of the resolution as of endeavor

ing to clear from the subject that fog which it

seems to me has surrounded it, in the debate

which arose, so unexpectedly and adversely, in

Committee of the Whole, yesterday. I wish it

may not be understood, by my taking the floor

at this time, that I at all intend (and I trust that

my friends will not so intend on their part) to

close debate with my remarks, for the reason

that it was my misfortune to be driven into this

discussion at a point of time day before yester

day, just about 5 o clock in the afternoon, when
more than one-third of this Convention usually

adjourn to the depots, and it was therefore to

comparatively empty benches that I addressed

my remarks, explaining the grounds upon which

the Committee had recommended the discontinu

ance of the Council as a semi-executive branch of

the government. The motion, made by the gen
tleman from Boston, (Mr. Gray,) to go into Com
mittee of the Whole, upon the subject of the

Report which I had presented as chairman, (and
he did it unintentionally 110 doubt,) was entirely

unexpected to me at that late hour ; but not

wishing to delay the action of the Convention in

any matter before it, I made no objection, and

the Convention resolved itself into Committee of

the Whole, and of course I took the floor in ex

planation of the Report, but I did not wish to pro

long my remarks beyond the hour of adjourn

ment, and therefore those explanations were made

at a period when comparatively few members

were present. I did not suppose then that this

was really much of a mooted question with the

friends of reform, whether we should propose to

the people to dispense with the Council, (a de

partment existing now but in three other States

in the Union,) because, without having any very

great and settled convictions upon this subject

that I desired to intrude upon the Committee, or

force upon the people, I had been acting from the

beginning in this matter more directly as an

agent in making the Report which I presented,
than in any other act I have done in this Conven
tion

; and because I had distinctly understood,

from the very start and organization of this Con

vention, and from very good authority, that the

design and intention of those who came here as

the friends of reform in the Constitution was to

make this one distinct step in simplifying the gov

ernment, and rendering the executive branch less

expensive and more directly responsible to the

people. Sir, I still think that is the true course

to pursue in all matters that shall come before us,

of substantial and judicious changes in the Con

stitution, because I have always found that the

people, when their agents undertake to do any

thing in their behalf, like to have it done boldly,

directly, manfully, and distinctly, and never by
halves, or less than halves ;

and therefore it is,

that instead of dealing in frittering propositions of

electing the Council in districts by the people, or

reducing its number from nine to eight, or from

eight to five, or five to three, or from three to

one, the true issue, in my judgment, which was

to be met, if any issue was to be made at all, was,

Council or no Council. All the members with

whom I conversed, and the people, so far as I

could learn, said, no Council. When we met in

a Committee on this subject, consisting of thirteen

gentlemen, and, (excluding myself,) as intelligent

gentlemen as there are in this Convention, we
discussed the subject deliberately, in five several

meetings. We did not proceed at all upon any
false position. We apportioned the various sub

jects and matters coming within the wide field of

inquiry pertaining to this subject to sub-com

mittees, who were to examine every department
and provision of the Constitution and laws, and

every practical working of the Council. Those

sub-committees made elaborate, thorough, and

minute reports, which were discussed fully by the

Committee. We had in that Committee two gen
tlemen who had been members of the Council,

one at a very early period, and another at a more

recent period. When we came to take final

action upon the question, whether we should

abolish the Council or not, there was entire

unanimity in that Committee, with a single

exception, so far as there was any expression of

opinion.

The CHAIRMAN, (Mr. Briggs, of Pittsfield).

The Chair would suggest that the gentleman is

not properly in order in giving the details of what

took place in Committee.

Mr. HALLETT. I do not intend to state the

action of the Committee in detail, but to state a
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fact to which the gentleman from Salem, (Mr.

Walcott,) referred, with regard to his position,

and that is, that he was the only one who opposed

definitely this proposition, and he did so, as he

has done here, with candor and fairness. I say,

then, and I have right to say, so far as that Re

port is concerned, it was submitted to the Con
vention with what might be considered entire

unanimity, and with no sectional or party
divisions or references whatever. As chairman

of that Committee, I can also say that not a

delegate, during the fortnight we had the subject
under consideration, ever said to me, or to any
one to my knowledge, a single word against

abolishing the Council. The Convention had a

right to this Report therefore, and it was submit

ted to them presenting testimory, facts and

reasons for our action with a minuteness that, I

venture to say, has not been given to any other

lleport tiiat has been made here; because every

Act of the legislature, every provision of the Con

stitution which related to this subject, was referred

to in connection with the lleport ; and in addition

to that a communication was read by myself from

the Secretary of State, giving, at the request of the

Committee, a detailed statement of the subjects

whieu came before the Council. The very first

intimation 1 had that the Report would be assailed,

after I had expressed my views upon it to a very
thin House, was the next morning, after the Con

vention had resolved itself into Committee of the

Whole, and then it was assailed with a remarka

ble degree of vehemence and personality, by the

gentleman from Dedham, or rather I should say,

for Abington, (Mr. Keye.s,) who throughout his

speech styled me the gentleman from Boston a

form of address, allow me to say, entirely out of

order, for though I am proud of being a citi/en of

Boston, I am prouder of being here, by the un

solicited suffrages of the intelligent and generous

people of one of the rural district-;, a delegate for

the town of Wilbraham. That delegate of Ded

ham, for Abington, assailed this Report in a

manner (and I trust lie will pardon me for saying

so,) wholly uudeliberative and unstatesmanlikc ;

and with appeals and illustrations not at all

adapted to secure for it the calm consideration of

this Committee ; and lie was successful, no doubt,

in making a sort of impression upon the minds of

this Committee, that I was a very Robespierre

thirsting for the blood of all the convicts in all the

prisons ! He was then followed up by gentlemen
who h t d been in some way connected with that

Council-board ex-governors, ex-members of the

Council, ex-secretaries of state, ex- state prison

inspectors and various other official gentlemen,
who seemed to suppose that they had been indi

vidually assailed by the Committee in undertak

ing to abolish the Board of which they had been

members or agents ;
all at once it appeared as if

the mind of the Convention was changed, and that

the whole Report was going by the board, and

such was the alarm that even some of my friends

gathered around me to suggest the withdrawal of

the proposition, as though 1 was in danger myself
of being annihilated. [Laughter.] Sir, I have no

apprehensions on that score. I have no fear of

being annihilated in any body of men where I can

have a voice, until He who made what I may have

of mental powers, sees fit in his Providence to

unmake me. Without any pertinacity of opinion
in this matter, I am content to stand upon that

Report here and elsewhere. I repeat that the

appeal, (for it was not an argument,) of the gen
tleman for Abington was not statesmanlike, for it

was not addressed to the deliberate judgment of

the Convention, but to their sympathies for in

carcerated criminals. It was a sort of picture

gallery filled up with women and children, clad in.

habiliments of woe, kneeling and imploring, as if

to enlist the feelings of humanity, regardless of

the safeguards of life and property in a philan

thropic crusade against law, for opening the prison
doors of the convicts and letting the imprisoned

captives go free ! The burden of the strain of

eloqxience from the beginning to the end of the

gentleman s speech was that the great purpose of

the executive po\rer was to open the prison doors

and release the criminals ! Now I confess that I

had apprehended a very different course, and my
expectation in regard to the line of argument in

objection to this Report so far as the question of

pardon was concerned, was, that it would be as

sailed upon the ground of opening too wide the

prison doors. That the fear would be that the

&quot;one man power,&quot; as the gentleman called it, of

pardoning offences, would be too profusely used,

as it had been in two instances in two other States.

And so, in fact, did the gentleman for Berlin,

(Mr. Boutwell,) treat it when he objected to

abolishing the Council because it was a sort of

invisible power, to protect the governor against

this long train of pleading mourners in the ante

chamber. And thus the two opposite reasons

urged why this Report should not be adopted on

account of the pardoning power, were inconsistent

and self-refuting, for the reason that one assumed

that if you gave it to the governor alone, you
shut the doors against the moaning captive and

his weeping children ;
while the other urged the

yielding weakness of the executive, if unsupported

by a Council, and cited the examples of New
York and Pennsylvania as opening wide the

prison doors for a general jail delivery ! Did not
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that bring the question entirely to this simple

issue, namely, that whether this power will be

wisely and humanely exercised depended upon
the men whom you had in office, and upon their

respect and regard for the oath and responsibilities

of office and for public opinion. As I anticipated

would be done in the discussion, gentlemen have

cited the example of two governors out of this

great republic of thirty-one States, who are sup

posed to have exercised the pardoning power im

properly. What is the answer to that argument ?

I ask them to look at the verdict of the people in

regard to those two men. Were they ever after

wards intrusted Avith power by the people, and

did they ever again receive their trust and confi

dence ?

Sir, the verdict of people, in such cases, though
without a legal penalty, is more condemnatory
than the verdict of a jury, followed by sentence

and execution. That is a sufficient answer.

When you have a governor of this Commonwealth
who shall dare to expose himself to public scorn

in that manner, you will have arrived at that

point of corruption in the public mind and mor
als where you will want something more than a

Council-board. You will want somebody to

keep the keepers ; somebody to watch the watch

men
;
and others to watch the watchers

;
and

when that point comes, your confidence in self-

government is gone.

Now, Mr. Chairman, I wish to say some words

with regard to the position of the question before

the Convention, and the manner of discussing

grave questions in this body ;
and I trust I shall

have a little patience and candor exercised towards

me if I comment upon it somewhat emphatically ;

because I have remarked with regret in this Con

vention, that although there is apparently no party

here, there is a great excess of personality ;
and

if I must have either the one or the other, I would

rather have thoroughly arranged, systematic par

ties, drawing the lines and co-operating together

upon some principles of discipline and of self-

support, than to see every member getting up and

assuming to be a self-chosen leader upon his own

ground, and attacking personally every other

member who proposes or opposes any measure

that does not entirely accord with his peculiar

notions.

Xow, I have supposed that two principles ought
to govern us in this Convention ; that in the first

place, we should regard especially the dignity of

the office that is conferred upon us here
;
and in

the second place, that we should endeavor, in

making every proposition to the people for alter

ing their Constitution, to sink our individual

selves in what we believe to be the wishes of the

people as to passing upon the questions before us.

Sir, I have endeavored, and shall endeavor, to do
both of these. I have not brought into this arena

my armor for a tilting match
; I am not here on

the stump ;
I do not feel that I am in a political

assembly. I feel, and intend to carry through
this Convention, if possible, the conviction that

I stand here, not merely in the presence of this

respectable body of delegates that I see around

me, but in a higher and greater presence that of

the sovereignty of the people that we are here

a mere committee of that people, who in their

invisible but all-pervading sovereignty are look

ing down upon us as a self-presence ; and that

every act we do, docs not pause, or terminate, or

take effect here. For we do nothing definitely.

Our duty is plainly not to make a Constitution

for this Convention, but simply to consider how,
in the wisest and best form, we shall become the

medium of proposing a frame of government to

the judgment and unappealable decision of this

great, high and all-pervading sovereignty. That

is our position, and I cannot, while so regarding

my relations to the Convention and to the people,

trine with any subject in which we engage here.

I cannot enter into repartee, Mr. Chairman. I

cannot use that sort of language of retort for

which I may have acquired some little reputation
in my life time, but which I would rather be

without in this presence. And, Mr. Chairman,

allow me to say, that if I seem to fail somewhat
in the spirit and energy with which I am accus

tomed to take hold of questions in debate, and if

certain gentlemen have been allowed to gratify

themselves, or feed an ancient grudge/ by attack

ing me at their pleasure, while I have declined to

repel or retort ; or if, which I more regard, I may
have been wanting in any duty or courtesy here,

I trust you will pardon me in saying that there

has been, and still is, a weight upon my heart

which I cannot, and would not, altogether throw

off. The angel of death has swept over my
hearth since I entered upon my public duties

here, and there is woe in my dwelling. And,
Sir, when a man stands in that position, between

private grief and public duty, something may be

pardoned to him. Never, while I live, shall I

hear the shrill whistle of yonder passing engine,

that it will not sound to my heart like the shriek

of the crushed and the dying ! [Mr. Hallett lost

a member of his family by the railroad tragedy at

Norwalk, of May fith.]

Mr. Chairman, aside from this, and for other

reasons, I have not intended, nor designed, to

attack or to retort upon gentlemen here ; and I

confess, therefore, that I thought it a little un

kind, (because I did not know that there was
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any cause of unkindness between myself and the

gentleman for Abington,) that he should have

seemed to seek for opportunities to assail me per

sonally, particularly when he arose the other day,
while the oath to support the Constitution of the

United States was in discussion, and referring to

the fact that I hold the oflice of United States

Attorney, said that some men could afford to

support the Union better than others, because

they were paid for it ! Now it would not have

been in good taste for me to retort, and therefore

I will not use it as a retort; but I think, that

with all the restraints I have put upon myself, I

may at least say that it did not come well from

that gentleman, who, while making his fervid

appeal in support of the Council, held in his

pocket a commission worth a thousand dollars a

year, which he had received from that Council-

board, of which he was formerly a member, and

which he so earnestly desires to have perpetuated.

Therefore I did not say, what I could well have

said, that he could well afford to support a Coun
cil-board from whom he had received, and was

still receiving, a thousand dollars a year !

Mr. Chairman, I scorn such things. I do not

believe the gentleman, himself, had that con

sideration before his mind, or thought of the fact,

that while he was attributing to another the base

motive of lucre in supporting the Constitution

and Union, he was, himself, under the pay of

that Council, which he so fervently eulogized !

No, Sir
;
I do not believe that that consideration

entered his heart, or had any influence over him,

and therefore, upon reflection, I think lie will be

satisfied that no such consideration was in my
mind. But with regard to that gentleman s, and

and perhaps some other gentlemen s especial

hostility towards myself, I think I car, conjecture

what it vv .:.s that achieved for me that honor,

and it is just what I would do again, Mr. Chair

man, avo, and again and again, so long as I and

this Union live together. It was the performance
of O;K: cl the highest duties and obligations of a

citizen, us I view it;- sustaining the laws of this

Uni vn, in order to sustain and preserve the Union.

And, Sir, all these acts and opinions of mine, I

touching that particular law of the Union, were
j

done and uttered, by me, contrary to the protests !

and denunciations of the gentleman, (then a state
j

senator from Norfolk,) and in opposition to hi&amp;lt;
!

attempted exercise of the legislative power of a
j

StatCj to defeat a law of the United States long j

before I ever received any official commission
|

from the United States. But let that pass.

Now, I say with regard to these matters of
j

personal altercation, they are unworthy of our

selves, they are unworthy of this Convention,
j

They are undignified. Sir, every day of this

Convention, we line a leaf in the constitutional

history of Massachusetts. And is that nothing?
Shall it be stained with personalities, with retorts

on individuals, with imputations of base motives,

upon men who are here carrying out their honest

convictions, and each trying to do what he may
think is right and most fitting r Let us abandon
that altogether. So much, then, for personalities,

and mere smartness of repartee, which docs not

befit this grave assembly.
Then let me say a word as to the want of tinity

of purpose in this assembly. Sir, I have highly

respected that portion of the Conyention who

may be supposed to have come here not favora

ble to the calling of this Convention. I have
seen nothing factions upon their part. They
have sat in apparent repose and dignitv, while

the avowed friends of the Conrention, those

who called it, those who will be responsible for

it, whether it be for good or for evil, before the

people, have been wrangling with eacli other,

and wasting the time in frivolities and personal
abuse. I mean this, Sir, as applicable to the

talking few, not the silent many. And a ma
jority, as they call themselves, in this Conven

tion, and as I have no doubt they are, seem to

appoint all their committees, and send them off

into the committee-rooms, for no other purpose
than, to come back with lleports to be devoured

here
; for, scarcely have you had a report from

a committee, that cither the gentleman for

Abington, (Mr. Keyes,) or some other gentle

man, who is equally tenacious of his own pecu
liar opinions, has not arisen and immediately
assailed it Avith vehemence, and brought down

upon it his indignation and scattered it to the

wind-
,
or emasculated it so, that when it was re

ported to the Convention, you had hardly any
thing left which was reported by the Committee.

Such was the cn^e on. the subject of the governor,

lieutenant-governor, and the plurality proposi

tion
;
and such now will be the fact with regard

to this proposition respecting the Council. Sir, I

care nothing about the voting down of a proposi

tion, because it happens to be mine
;
but I do

serionslv care for the results of this Convention,

if we are to go on in this unsettled way any

longer. How much longer can you afford to go
on in tin s way r How 7imeh of dignity will you
have left here, and how much of claim on the

confidence of the people elsewhere ? I say to

those, with whom I am willing to act, and intend

to act, if they will act as becomes men, worthy
of this high position, I say, that unless an end is

put, by general consent, to this course of crimina

tion and indefinite action, this Convention had
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better dissolve at once, and go home. We had

better confess to those of this Convention, who

opposed the calling of it, (on the ground they

took, that it was unnecessary, and that all the

amendments desirable could be carried by the

usual forms through the legislature,) that they
were right, and that the Convention was un

necessary ;
for when it came together, its friends

did not dare do anything, or take a single, firm,

bold and manly step toward reform. We had

better do that at once, and admit it, than to have

it go before the people and have them admit it

by their votes, unless we do, in the words of the

Constitution, as applicable to the judiciary, so

long as we hold our office here,
&quot; behave our

selves well.&quot;

Now with regard to this proposition of amend

ment, what are we called to do ? The first

consideration for those who will have the respon

sibility of this Convention is for them to deter

mine whether they will alter the Constitution or

not. I ask them do they mean to revise this

Constitution r We were called together for a

revision of the Constitution ; nothing but a revi

sion would do. Mr. Chairman, I hold in my
hand an elaborate and very able report drawn, up
and signed by a large majority of the committee

of 1852, recommending the very Convention Act

under which we are now assembled, and that

signed by six gentlemen who I find are now
members of this Convention. And a minority

report was drawn up, signed by the very able

gentleman from Boston, (Mr. Schouler,) among
others, who is, I believe, the only one of that

minority who is also a member of this Conven
tion. And I say now what will be repeated

hereafter, that if we live over many days such as

we passed over yesterday and the day before,

every word of that minority report will be

adopted by the people and made the majority re

port, and the Constitution will be condemned
;

because those who called this Convention were

not bold enough to do what the people sent them
here to do and failed, when assembled, so to guard
their speech and mature their measures as to con

duct the Convention with propriety, with self-

respect, and with a becoming and efficient degree
of unanimity. If they shall prove to be incom

petent, with a majority of an hundred, to take

the proper control of the affairs of the Convention

with unanimity and decision, how will they be

regarded as competent to recommend to the people
what shall be their frame of government ?

Well then, I say, Sir, (and I say it under cen

sure, if need be, for it is time that some one of

the majority did say it,) that we came here as the

friends of the revision of the Constitution, with

some settled views and purpose, or we ought not

to have come at all. The lieport to which I

have referred of the legislature of 1852, did

define some points of reform and indicate

others, and though I do not hold it bind

ing at all upon us, and expect to see its sugges
tions enlarged or modified as may be, yet it

would seem to be taken as the rule of action here

to go precisely contrary to the indications of that

Report in every respect. I find, in regard to this

very matter of the Council, that the order sub

mitted in the Senate, among other things,

embraced a proposition to abolish the Council.

Perhaps it did not come from the right source,

but it was not the less wise to avail of it, and so I

find that this Report, though it did not come

definitely to the proposition of abolishing the

Council, yet it proposes the very thing which

your Committee propose as an equivalent. It

suggests modifications of the Constitution in

another direction, to prevent delays in organizing

the government annually, and for this very pur

pose recommends the establishment of a Board for

receiving and examining returns and counting

the votes. Well, if you have that Board, then

you have no need of a Council-bo^ ~d. So I

find it is with regard to those who h e labored

most in favor of recommending to the people,

through the Convention, the plurality rule in

elections. I take my part of the censure there,

Mr. Chairman, for I confess I had not read that

report of the committee for calling this Conven

tion when I made my remarks the other day.

But when the discussion began I saw no unity
of opinion among the majority of this Conven

tion on that point, and as I had never held but

one opinion as to the majority being the true

principle in elections, I went against the R,eport.

My convictions still are the same as respects the

majority principle. But if I had been a party

man, connected with that party which called this

Convention originally, I should feel that I was

bound to yield my individual opinion so far, at

least, as to give the people an opportunity to pass

upon that question yea or nay. If I had urged

upon the people the indispensable necessity of

calling a Convention in order to apply the plural

ity rule to the Constitution so as to prevent fail

ures in elections, I should have felt like the

serpent who, commencing at his tail, swallowed

himself, if I had advocated the pbirality rule as a

reform measure before I came here, and then

refused in Convention to let the people say wheth

er they would have that or continue the majority

rule, in their Constitution.

So much for what seems to me to be the duty
which we owe to the principle of reasonable una-
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nimity here, if we mean to effect anything. And
while I have no desire to say anything unkind of

those who ought to be the efficient majority hciC,

I will say respecting those who have been in the

minority, or who are supposed to be in the minor

ity, that in my opinion, they have conducted with

the utmost propriety as a body, acting with some

degree of unanimity. Instead of urging the ma

jority into making absurd and improper amend

ments, or to withhold proper amendments, they

have fairly, if sometimes sharply, argued out their

views, and upon every measure proposed by the

majority or by themselves, have seemed to address

themselves to their honest convictions upon that

particular sxibject.

With regard to the argument presented the

other day by the gentleman from Boston, (Mr.

Schouler,) putting to this Convention this very

proposition whether they would stand here against

all but a majority of the Convention, to with

hold from the people the right to pass upon these

subjects, which the people sent us here to pre

pare for them to decide upon ; whether, in fact,

we are to make the Constitution for ourselves, in

stead of the people being allowed to make it for

themselves. I say, Sir, when that appeal was

put here, it at least satisfied me that I was wrong
so fur as respected insisting on my individual opin
ion against the plurality rule, when put in compe
tition with the right of the people to pass upon
that rule, and the manifest wish of nearly a ma

jority of this Convention. So I say with regard
to this question of the Executive Council. Gen
tlemen have no right to stand here and say, I

have been a councillor, and therefore I will not

abolish the Council
;
I have been a governor, and

therefore I will not abolish the Council
;
I have

been a commissioner, and therefore I must have

it continued. I have been in. the State Prison,

and therefore I must have it. [Laughter.] Of

course, I mean the Inspectors who have been in

the State Prison, not the convicts who expect the

Council to let them out.

Xo\v, Mr. Chairman, all that may be very true
;

but if we look to that presence to which I have

referred, the sovereignty of the people, the simple

question is, will you refer these propositions to

them or will you not ? Therefore, Sir, I say that

those who were orignally opposed to this Conven

tion, by not embarrassing it at all, have conduct

ed themselves thus far in this body with a dignity
and propriety which have commanded my respect.

Nevertheless, I am in favor of reforms in this

Constitution, though I came here with the expec
tation that I should have to place myself upon
what is called the conservative side

;
I apprehended

that I should be carried too far unless I took the

32

precaution to brace myself. But what do I find?

The conservatists are in the ascendancy progress

and reform are in the hands of the minority, and

standing still is grasped by the majority. Not

only shall you not touch the rust ; you shall not

rub it off and lay bare the polished steel, but you
shall put more rust on. That seems to be the

doctrine here of many reformers, and I will tell

you where you are in danger to-day. There is

danger that you will not come up to the expecta
tions of the people in proposing substantial and
decisive reforms

;
and therefore you will iail of

everything, by having such a namby-pamby,
shilly-shally set of propositions to submit as you
are in danger of falling upon, for fear of alarm

ing the people. It will not do to sacrifice all

other reforms to the one point of changing the

representation in the House alone. That is indis

pensable, but not all
; and how would your new

Constitution look with nothing in it but sums,
and calculations, and problems in mathematics

of involutions and evolutions of figures, upon the

subject of representatives endeavoring to make
out that problem which is more difficult to solve

than the one on which Archimedes was engaged
when he ran naked out of the bath, exclaiming
&quot;

Eureka&quot; the problem of endeavoring to give a

representation to the 330 towns of this Common
wealth upon some equal basis of numbers in repre

sentation, and at the same time to have but three

hundred members count as representatives ! That
is the problem. I shall try to solve it the best

way I can for the towns
; but I trust that this and

other propositions will go separately and distinct

to the people. If you go out to the people with

this amendment only, and require a single vote

upon the whole Constitution, they will bring it

to the ground and you with it
; but if you go to

them with frank propositions on every substantial

and well considered proposition of reform, and
enable them to vote yea or nay upon all these

questions separately, then you will have some

thing upon Avhich you can meet them, and at least

your Convention, will not have lost its labors if

the people shall vote to reject some of its propo
sitions.

What do the people propose to do, or wish to

do, with regard to the Council ? Who can answer

for the people here ? Then this Report is simply
a proposition to them, whether they will accept a
substitute for one chapter and abolish the Coun

cil, or whether they will retain the old chapter
and keep the Council ; and that is the kind of

amendments which I wish to send out to the

people for their action, and not undertake to

force down upon them at their ballot boxes, a

combined set of propositions, so as to make one
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important popular measure carry half a dozen

lame ones on its back. Let the people, so far as

you can do so, have the right to pass upon these

propositions separately, wherever there is a ques
tion fairly raised, and the Convention is nearly

equally divided upon it. Who is to stand up
here and say that the people shall not pass upon
it, when one-half of the people, speaking as they
do here, by their delegates, say, &quot;let us pass

upon it ?
&quot;

I, for one, cannot resist such an

appeal to my judgment and to the duty which I

owe the people ;
and therefore I say, that with

regard to all these propositions and there are

not a dozen of them you can say to the people

simply this :
&quot; Here is your old Constitution

upon this specific subject, and will you take that,

or will you take this new proposition on the

same subject ?
&quot;

If the people say they will not

take the new proposition, then the old remains

and no harm is done, because you have given
them an opportunity to vote upon it. Suppose
one-half of the people desire to vote on this

proposition and abolish the Council, or suppose
that only one-third of them desire it. Gentlemen

from the country, almost without exception, who
have addressed this Committee, tell us that the

people expected that the Council would be abol

ished. Every-body supposed that the Conven

tion thought that the Council would be abolished,

until the gentleman for Abington, (Mr. Keyes,)
drew a vivid picture of the weeping wife and

sobbing children of the convict, and told us

about the mourning weeds, until gentlemen
have almost been frightened out of their propri

ety ;
and when the prisoner was seen beyond the

grates, every-body was ready to cry out, &quot;open

the doors and let him go free !

&quot; So that the con

clusion seems to be, that we ought to keep the

Council for that purpose.

Now, I say, if one-half or even one-third of

the people desire to have an opportunity to pass

upon this or like organic questions, and you do

not choose to submit it to them, what will they do ?

Why, Sir, they will stay at home
; they will say,

&quot;

you have shut us out and have not given us any

opportunity to vote upon this matter, and we will

let the Constitution all
go.&quot; But, on the contrary,

if you put this and like propositions to them, and

give them a chance to vote upon the simple propo

sition, yea or nay, what will be the result if it is

not carried ? Those who want this reform will

vote upon your other propositions ;
and even if

yoii do not gain this change in regard to the

Council, you do gain the other changes, and you
lose nothing. This is my reason, and I submit it

to the Committee, why I shall regard it hereafter

as a rule that all propositions of importance, on

which we are nearly equally divided, should be

submitted to the people ;
and I think if we

agree to adopt that rule we shall have no more

difficulty on that score. I think, if a portion of

this Convention, nearly a majority, or indicating
a large popular will, desire to submit a proposi
tion to the people, it is our duty, provided that

proposition can be put in a distinct and well-ma
tured form, and that it is not repugnant to sound

principle, to let it go to the people at the same
time taking care not to risk the whole Constitu

tion upon any one proposition. We need not

make a great many propositions. The Conven
tion of 1820 put fourteen distinct propositions to

the people ;
and in that number I am sure we

can embrace every idea that is essentially necessary
to present to the people ;

and why not take that

course : I do not mean to include imaginary ab

stractions, and these notions of Utopian forms of

government which may come up here and be

floating about in our committee-rooms. Neither

would I include those propositions which are im

practicable, but merely such as can be at present

engrafted upon our form of government. They
may be very true in the abstract, but at the same
time the period has not arrived for their being put
in practice, and we have got to wait for the com

ing of the ruillemum before we can act upon
them. A friend near me suggests that it is very

probable we shall then have no occasion for them.

That is true, for then, but not till then, every
man may be a law unto himself.

Xow I desire, in passing through these some
what incidental topics, to leave them by saying
that I never considered or discussed a question in

which I felt less interest personally than I do in

the result of the decision upon this matter of the

Council. When I was put in a situation where
I was required to make these investigations, I

did what I am always accustomed to do
;

I en

deavored to discharge that duty, and if I erred at

all, it was in bestowing so much care and labor

on the question before vis, which has brought out

a good deal of discussion
; whereas, if it had been

a simple report, without assigning any reasons for

it, it might have been disposed of before this

time. IJut I do not want to make reports in that

way ;
I want every subject discussed properly and

thoroughly here, so that we may test its strength,
and the strength and form of the objections ;

and

then, when the people come to act upon it, they
can do so understandingly, and will understand

how it was sustained and how it was attacked.

But, passing from this, I will say a few words

about the Council, which I omitted to say the

other day, and endeavor also to answer some of

the objections which have been urged against the
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abolition of that Board
;
and after that, I have

some gentlemen in my eye, and particularly the

gentleman from Boston, with whom I went in the

Committee, (Mr. Giles,) who, I hope will sub

mit their views also. Much has been said with

regard to abolishing the Council that is not very
material. The gentleman from Walpole, (Mr.

Bird,) supposed that there was some historical

conflict between myself and the gentleman from

Lowell, (Mr. Butler,) touching the origin of the

Council, and he put an inquiry to that effect after

the gentleman from Lowell had intimated a desire

that the debate should not be closed yesterday,

in order to give me an opportunity, as chairman

of the Committee, to reply ;
for which I feel in

debted to him, although I thought that after his

able and very pungent argument against the con

tinuance of the Council, the Convention might
come to the conclusion that it was unnecessary that

I should say anything further
; but not the less do

I thank him for his courtesy. The gentleman
from Walpole thought that the Council was pe

culiarly a democratic institution, but he under

stood the gentleman from Lowell to affirm that it

was a royal institution, and therefore that one or

the other was wrong, because the Report affirms

that it was originally a check upon the royal

governor.
I think both of these propositions may be

substantially sustained, because, although more

properly speaking it is correct to say that the

origin of the institution was popular, yet, in

progress of time it became an engine in the hands

of royalty. Let me refer briefly to an historical

synopsis of this matter, because I think all good
citizens ought to be aware of the history of the

country in connection with these branches of

government, especially when we arc deliberating

upon any change affecting them. I will advert

to the origin and progress of the Executive Coun
cil. The two old Charters established the Board

of Assistants, and if gentlemen are at all curious

in the matter they can examine in the library, the

Book of Ancient Charters and Laws, which con

tains the Charter under Charles I. in 1G28, and the

Charter of William and Mary in 1692 . Under the

first Charter the General Court were authorized

to elect assistants, as they were then called
; the

term councillors was never used until in 1692, in

the Charter of William and Mary, when they
were called assistants or councillors.

Beginning with Plymouth Colony that began
under a patent of the South Virginia Company in

1620, but we know that when they came, by ig

norance or fraud of their pilot, to Cape Cod, they
were out of the jurisdiction of the South Virginia

Company, and under no jurisdiction but
&quot; that of

God Almighty and themselves
;&quot;

therefore they
instituted a government of their own, on board

the Mayflower, as they had a right to do, and

were governed by that first written Constitution,

and by the Mosaic laws where they did not alter

them. The people then chose their governor and

a board of assistants of seven. In 1639 a House of

Representatives was established, and that form of

government, with some changes, continued until

1692, when Plymouth was merged into the Mas
sachusetts Colony.

In taking the history of Massachusetts Bay we
find that in 1627 the Plymouth Council a coun
cil held at Devon, in England, which was called

the Plymouth Council granted a patent to Sir

Henry Roswell. These &quot;

early days of Massa
chusetts

&quot;

are admirably illustrated in Bancroft s

History of the United States, and any one who
looks there will find all the spirit and essence of

the whole matter given in a most interesting
manner. Under this paper there was an assem

blage, in the first instance, of all the freemen who
voted for their officers, as a pure democracy. In.

fact, although the Charter of Charles I. was granted
in 1628, the people for several years continued to

act under the first Charter to Sir Henry lloswell.

The first General Court was held in 1631, by the

freemen of the corporation at large, and they

agreed that the freemen should choose the assist

ants and the assistants choose the governor and

deputy-governor. This violated their charter, and
the same year the freemen annulled the agree

ment, and chose their governor, deputy-govern or,

and assistants. They also decreed that none but

church-members should be admitted to the body
politic, for which was afterwards substituted a

certificate of orthodoxy from the minister, and
this law continued till the dissolution of the gov
ernment. The Charter of Charles I. authorized

the people to elect a governor, deputy-governor,
and eighteen assistants, and to hold a General

Court, which was, in fact, the whole body of

j

freemen. In 1631, twenty-four of the principal

inhabitants appeared in the General Court for

elections, as the representatives of the body of

freemen, and resolved that none but the General

Court had power to make laws. They determined

on four General Courts each year to be summoned

j by the governor, and that it be lawful for the

freemen of each plantation to choose two or three

persons as their representatives, to transact on

their behalf the affairs of the Commonwealth.

This settled the legislative body, and with two

instead of four General Courts, continued during
the Charter. In 1638, Charles I. demanded a

surrender of the Charter. In the meantime the

Commonwealth was established in England under
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Cromwell, the man most abused by royalists, but

really the great originator and protector of those

English liberties which our fathers enjoyed, and

from his Protectorate in 1640, down to the Resto

ration of Charles II. in 1660, Massachusetts Bay
was as free and independent as to her government

and people, as she has ever been. She had, in

fact, every power of democracy which she has en

joyed at any subsequent period. The people, en

titled to vote, chose the governor, deputy-governor,

assistants, and representatives to the General

Court, or Assembly, the governor and assistants

holding a veto on the Assembly. In 1644, the

Board of Assistants and the deputies or represen

tatives first met in separate rooms. That was

the origin of two separate houses in the legisla

ture. During this period, when Sir Henry Vane

was governor, was established a standing Council

of the governor and two assistants, and that is the

first indication which I have found of a standing

Council connected with our form of government.

Out of this organisation of the several branches,

the Constitution of 1780, during the Revolution,

instituted the two concurrent branches of the

legislature, the Senate being substituted for the

Assistants, and a Council to be chosen from the

Senate. There then in Massachusetts sprung up
the two co-ordinate branches of legislative gov
ernment

;
and from this example, it has since been

extended throughout this republic of States, and

in the congress of the United States. This was,

in fact, the origin of well defined representative

government, of which Massachusetts may well be

proud that great power that governs popular

institutions, and which has enabled democracy to

become identified with a central government,
without regard to numbers, a secret unknown to

the ancient republics, and for the want of which

they fell.

In 1684 the Charter was revoked, and the liber

ties of the people were taken violently in hand by
the king. In 1686, Sir Edmund Andros was

appointed by Charles II. the military governor
of all New England ;

and then it was that a

Council was established, which was a mere in

strument of royalty and despotism, and as the

instrument of the royal authority it held the en

tire control over the legislative body and over the

people, and, with the military governor of that

day, ruled the people with an iron hand. In
1089 the people of Boston, tired of tyranny, took

these things into their own hands in State Street,

then King Street, and finding this military gov
ernor, Andros, in the streets, they seized him in

his scarlet coat, and with drum and fife, and as

many men and boys as they could collect, marched
nim off to prison. Then they escorted Simon

Bradstreet, the old patriot, who at that time had

reached four score and seven years, to the front of

the Old State House, and proclaimed him gov
ernor under the old Charter, and there he laid

down the great American doctrine which has

since governed us, that &quot;Resistance to tyranny
is obedience to God.&quot; But be it remembered,
that the people reassumed the powers of govern
ment under the forms of law and government,
and without anarchy.

Massachusetts, after that time, came under the

free English doctrine of the Revolution of 1 688.

She attempted to gcther old Charter renewed, but

she was refused for a time, and continued in that

state until 1692, when, by the Charter of William

and Mary, the appointment of governor, secretary

and treasurer were vested in the Crown, and the

&quot;assistants&quot; or councillors, as they were then

first called, were chosen by the people. These

assistants or councillors consisted of twenty-eight

members, twenty-one from Massachusetts, four

from Plymouth, and three from Maine.

Then came the struggle, with which I will not

detain the Committee, between the royal govern
ors Shute, Burnett, Belcher, Shirley and Bernard,

down to the time of the Revolution, when the

people took the matter into their own hands.

And thereafter this Board of the Council, or

Board of Assistants, which was the same thing,

was kept fluctuating ;
sometimes standing iip for

the people and sometimes going over to the Crown,
and sometimes quarreling with the assembly, and

sometimes with the governor, until at last Gov
ernor Bernard dissolved the General Court, and

then came the Revolution and Liberty.

During the struggle, in 1780, our first Consti

tution was formed, and at that time, there was an

attachment for the Council
; for, taking it on the

whole, it had been more for liberty than for des

potism. It was preserved in the Constitution of

1780, and it was not stricken out in 1820. John

Adams, who drafted the Constitution of 1780,

retained the Council, because, as he said, the old

Council, just before the Revolution, used to bother

the royal government. Attempts were made to re

duce it, in 1820, and it was spoken of then as a

body of doubtful utility. Now we have the

question before us, more than thirty years after

that period, and the simple question is, shall we,
or shall we not abolish it

;
not upon the assump

tion that gentlemen who have been members of

that Council have not performed their duties hon

orably and faithfully in connection with it. By
no means. As chairman of the Committee, I

sxircly did not intend any reflection upon myself,

having once been a member of that body ;
and if

not upon myself, certainly not upon others.
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Then it is solely a question of expediency, and

that expediency resolves itself into the simple

proposition, can you not do as well without the

Council by devolving its duties upon some other

Board, as you can with it ? And thus simplify

your government and reduce its expenses.
When I say tiiat you can, and that you can thus

simplify the government, I do not mean what I

understand the gentleman from Salem, (Mr.

Walcott,) to intimate, that that is a proposition
towards despotism ; or, as the gentleman for

Abiiigtoii, (Mr. Keyes,) supposes, a proposition

towards the one man power ;
a power which he

himself exercises more than, any man in this

Convention, because, as he himself says, he never

acts with anybody else
;
and therefore his power

here is peculiarly the one man power. I do not

regard it in that light, but rather as a proposition

to simplify the government, by bringing the rulers

as near to the people as can be done in a way not

incompatible with the administration of the gov

ernment, and diminish the number of officers.

What said the Declaration of Independence ?

That under pretence of sending over officers to

govern us, the King of Great Britain had &quot; sent

hither swarms of officers to harrass our people and

cat our then- substance ;

&quot; and yet you say, in

crease the number of offices. I say not. Here

are nine officers, and we purpose to substitute for

them live other existing officers. We ask you
Cannot five men in five different and necessary
offices be trusted as well as nine in the same

office, always sitting with closed doors ? That is

all we ask for.

Now, what is the burden of the arguments
which have been used ? The gentleman for Ab-

ingtoii, (Mr. Keyes,) spoke exclusively in relation

to the pardoning power. Did lie not refute the

whole of his argument by the statement that

when he was a member of the Council, one of his

colleagues came into it with his heart as hard as a

millstone, and determined to grant no pardon ;

but that before lie had been there a month, he had
to hold tliis man back to prevent his rushing over

to Charlestown, and opening the prison doors,

and letting out the convicts upon the community ?

And if one member was wrought upon in that

way, why may not a majority be ? And if they
are. would not we have what the Jc\vs had once

in seven years a jubilee ? But that is not the

purpose of this Commonwealth in the establish

ment of the judiciary. I look upon this whole

argument in regard to the pardoning power as a

direct imputation on the judiciary of the Com
monwealth

; and although I may not go so far as

some gentlemen do, or as the gentleman who is at

the head of the Judiciary Committee, who says

stand still upon that point ; yet I want to throw

around that judiciary all the dignity, respect, and

reverence that belongs to it, as a conservative

power in the Commonwealth. When you take

away from it the respect and confidence of the

people, what have you but anarchy and confu

sion r You have no bayonets but in the hands of

the people, whose hearts alone are the body guard
which sustains every department of the govern

ment, and which protects each and all of us in the

enjoyment of life, liberty and property, under

standing law. Then I say, in regard to that ar

gument on the pardoning power, it refutes itself.

In turning to the gentleman for Berlin, (Mr.
Boutwell,) 1 regret to find that the first step he

has taken in entering upon this Convention, is

against progress and reform. When I find that

his argument presented with the dignity and

force with which he always submits his views to

a deliberative body is placed upon the ground
that the governor of this Commonwealth ought to

be guarded from individual responsibility, by a

sort of invisible Board, I cannot respond to it ;

and the people will not respond to it. It is not

the spirit of a free people, when they put a man
in a responsible position, to desire that he should

not, at proper times and upon proper occasions,

take upon himself responsibility. Were I dis

posed to allude to instances in illustration I might

point to one in particular, in the executive life of

that distinguished member, where, had he assum

ed to take the responsibility, he would now have

stood among the tallest men in the land. If,

being surrounded by a Council, he was, by
dividing responsibility, prevailed upon to hesitate

where he should have been firm, he should be the

last man to come here and oppose this proposi
tion. Sir, I mean this in no unkindiiess, but, I

use it as an illustration. I take issue with him,
that he does not stand in an attitude to instruct

this Convention upon that point.

The gentleman from Boston, (Mr. Upton,)
seemed to suppose that some of my remarks ap

proving of the exercise of the appointing power,

by the governor, did not include the present

executive. I certainly did include, in my ap

proval of an independent exercise of that power,
the present chief magistrate, and I thank him for

some nominations that have been made, which I

do not think were advised, though assented to by
the Council. I was pleased to see that an execu

tive of this Commonwealth, chosen by one party,

when a question arose in reference to filling a

vacancy on our supreme bench, every man upon
which was then denominated of one political

party, should have had the courage to select an

able lawyer, who ranked with another party.
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That act, and like acts of other governors, I had

in my mind, as an act more likely to be performed,
with dignity and decision, and with the approba
tion of the whole community, when the nomina
tion should emanate from an executive directly

and solely responsible, than when the nomination

should come from the secret assembly of the

Council and governor.

Sir, a secret deliberative body, from which the

people is excluded, is not within the genius of our

institutions, when applied to the making or exe

cution of the laws. There is the door of one

branch of your government, inside of which, none
but its members and sworn officers can enter ! I

felt the force of this every time I came upon the

steps of the Capitol, entered that chamber and
saw the door closed and guarded, as we sat down
to deliberate. I used to look around and reflect,

why are the people excluded? Why is there

here one spot where they cannot see what their

agents and servants are doing for them ? I never

felt at home in such an atmosphere.

Now the gentleman for Berlin says, open the

record to the people ! I say to the gentleman, if

you take that step, go further, and open the

Council door, and let the people go in and hear

and see the Council deliberate.

You now only know the result of the delibera

tion of the Council from certain acts, but how
they arrive at the result, or at no result, you
never discover. Here you have, in the midst of

a body of freemen, a secret conclave of men,
whose proceedings in their chamber you never

can approach, and whose record is a scaled book,
unless you get a solemn legislative act to bring it

out and open it.

&quot;While we were deliberating in Committee, we
found that we had not the power to look at the

records to see what was done, and we would not

assume a power not belonging to the Committee.

&quot;We thought it beneath the dignity of the Con
vention to propose an order, had we asked for

one. Nay, the Convention has no power to call

for, or look into, that book, even while deliberat

ing on that branch of the government. The

secretary has no power to produce it
;
the Coun

cil itself has no power to exhibit it. It rests

solely with the Senate or House of Representa

tives, when in session
;
and thus the people are

shut out forever from their own records.

Now is that a body you desire to have con

tinued ? Can you perpetuate it, and still talk of

free principles, and make your government as

nigh the people as the security of the community
will admit ? I say that the Council is not such

an institution as we want incorporated into our

Constitution, and I would not any longer

recognize such a power in a republican govern
ment.

This has no sufficient analogy to the Senate of

the United States, which sits with closed doors

upon treaties and nominations by the president.

That is founded mainly upon considerations of

foreign policy, and it is always in the power of

that body to take off the injunction of secrecy,
which is not the case with our Council-board

;

and this is becoming so common, that, probably,
the Senate of the United States will soon set with

open doors, at all times.

In regard to another remark, made by the gen
tleman from Boston, (Mr. Upton,) as to the en

tire disinterestedness of those who wish to con

tinue the Council, I certainly do not intend to

call it in question, and yet I must be allowed to

question the propriety of the Council appointing
and paying its own members as commissioners.

Under an existing law, the gentleman himself

holds the commission on alien passengers, to

which he was appointed by the Council, as a

member of that Council, an office which I am in

formed yields a considerable compensation. &quot;Well,

that is no fault in him, and I know, as well as

he knows, that with his integrity and high

character, such a consideration could have no in

fluence upon his actions. He is above that

temptation. But are all men above it? Can we

always be certain that the member of the Coun
cil for Suffolk, whoever he may be, or the Coun
cil itself, will never be influenced by the power
of appointing and receiving offices within them

selves, and fixing their own compensation and

expenses. That is a great error in the powers

given to that Board. It is an anomaly, which

should not exist in any popular government, that

a branch of government, secret and so far irre

sponsible, should have the power to appoint one

or more of their own number to an office, and to

determine how much he shall have for his

services.

I trust I have said nothing, and I surely intend

to say nothing as an imputation upon any one. I

only allude to this matter of commissions and

commissioners at the Council-board, as an illus

tration of my position, that the Council may and

ought to be dispensed with. So much impressed

arc gentlemen with this consideration, that the

gentleman from Natick, (Mr. Wilson,) proposes,

in case the Council shall be retained, a provision

in the Constitution to prohibit their appointing
each other to office, and fixing the compensation
and paying bills of expenses. He is not alone in

this view. The reform legislature, of 1852, must

have had it in their eye when they passed a short,

but very significant Act, declaring that no ex-
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pcnses should be allowed by the Council, unless

the items of the bill were given in detail.

Now it certainly must have happened that there

had been a practice growing up in the Council, of

passing and authorizing the payment of the ex

penses of commissioners or agents without re

quiring specifications of those expenses, or the

legislature would never have passed an Act re

quiring specifications in bills of expenses. Its

origin must have been from the necessity of

checking a tendency to extravagance upon the

part of the Council.

And now, let me ask whether, by re-establish

ing this Council as it now exists, or even if you
elect its members in districts, you do not invest it

with greater and less responsible power than any
other branch of the government, and with power
over which your legislature would have no con

trol ? I find, in the years 1850, 1851 and 1852,

a great number of commissions were established.

I do not pretend to say that any of them were not

useful or necessary ;
but I say that the practice,

though long established, of referring the amount

of compensations to be fixed by the Council, is

wrong in principle. When a commission is de

cided upon by the legislature, let that body settle

upon the compensation to be allowed the com
missioner. Let his compensation be a fair one

nay, a liberal one but do not leave it for the

Board who appoints the commissioner to settle

his amount of pay and the allowance for his ex

penses, without restrictions.

So much upon that point. Now, as regards

one or two suggestions made by gentlemen who
have discussed this subject wholly with respect to

the pardoning power. I am as ready to grant

pardons as any man who respects lawT

ought to

be, and I have obtained many, and hope to more,

in a good cause. But I should like to show how
much it has increased under the operation of this

Council system of holding an open court to invite

all petitioners. I hold in my hand a letter which

was addressed to myself by the warden of the

State Prison in December, 1843, in which he

states that the number of prisoners pardoned be

tween the first of January and the last of Decem
ber was thirteen, and eleven sentences remitted.

I recollect at that time the utmost clamor was

raised against the Democratic Governor and Coun
cil and I have a gentleman now in my eye, then

the chief executive, who could bear me out in the

assertion 1 say, a most extraordinary clamor

was raised throughout the Commonwealth be

cause the Governor and Council had granted so

great a number of pardons in 1843. And it was
made an important point in the subsequent elec

tion against the party to which the governor be

longed ; and yet it turns out that during nearly
that entire year only thirteen convicts were par

doned and the sentences of eleven commuted,

making twenty-four in all, who were released by
executive clemency. But now we are told that

there are sixty or seventy every year, and that

that is not enough, but that they must go on in

creasing more and more
; showing, that, if these

pardons are all for good and sufficient reasons,

that your courts are arbitrary and unjust, and that

your laws are not executed by safe or merciful

hands. Now, is this so ? Why, Sir, when a

man is put upon his trial before a jury, are not

the strongest appeals made to the judge and the

jury for clemency ? Are not the weeds and weep

ing which operate so powerfully upon the Coun

cil, all there ? Is not your judge a man with a

heart within his bosom, just as much as a coun

cillor in your Council-chamber ? And when it

is possible for him to be lenient, under the influ

ence of such appeals to his sympathy, will he not

be lenient and merciful in his sentence. I know
there are exceptions, but a governor can correct

them, upon good cause shown, as wr
ell as a com

mittee on pardons.

Are we not in danger of being misled by our

sympathies in the decision we are about to make ?

I confess that I was surprised to hear the gentle

man from Boston, (Mr. Ilubbard,) who, I sup

posed, regarded the sanctity of our courts as the

safeguard of our liberty, attempt here to influence

this deliberative body in the settlement of so im

portant a question as this, by telling an anecdote

of a man who was pardoned out of State Prison

and afterwards reformed. Why, Sir, is it any

thing so extraordinary that one man should have

reformed who was pardoned ? And if this were

to be the test, could not any member of this Con
vention tell us of other instances of convicts who
had received the executive clemency and had im

mediately after rushed into higher and deeper
crime ?

Well, then, it will be asked, would you abolish

the pardoning power entirely ? By no means ;
I

would as soon cut off the right hand of the gov
ernment. I know there are cases where that power
should be exercised. I only say, leave it not

with the governor when surrounded and shel

tered by an invisible responsibility ;
but leave

it with the governor with a direct and sole

responsibility, and then you know where to look,

and then you will have uniformity in results.

In looking over the duties of the Council, I

find that there is the Committee on Pardons, the

Committee on Accounts, which has become un

important since 1849, the Committee on the

Militia, and the Committee 011 Warrants. These
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are all the committees I can find which exist in

this Council. When gentlemen tell me they
work hard upon these committees, I have no

doubt of it. I have no doubt that every gentle

man does his duty, but, from the fluctuating and

temporary character of this changeable Board, it

requires quite as much labor annually to learn how
to discharge the duties as to perform them. Take
a more permanent Board, such as we propose, of

standing officers, and you save this labor, and

the work will be easier and better done.

Before I sit down, Mr. Chairman, I feel bound
to say a word in reference to somewhat frequent
allusions which have been made in this Conven
tion to Virginia and her institutions, addressed

particularly to myself, as if I were called upon to

defend that good old Commonwealth. The gen
tleman from Boston, to whom I have before al

luded, somewhat tauntingly called upon me in

this debate to defend the democracy of Virginia.

Well, Sir, I do not feel called on to defend the

democracy of Virginia. In all its history regard

ing the republican doctrines of the country, it has

nobly vindicated itself. But I am proud to avow
here or anywhere, that I honor and admire Vir

ginia ;
and if any man expects to affect my judg

ment by allusions to any institution of hers, of a

local character, with which I have no wish to in

terfere, and with which he has no business to

intermeddle, I would say to him that he might as

well point to yonder sun, in the full blaze of its

glory, and tell me that he has a piece of smoked

glass through which, if I would but look, I might
discover a spot upon its surface ! I will not look

at Virginia through his smoked glass. I see her

as she shone forth in the earliest dawn of the

Revolution for the liberties of the people and for

the great right of the majority, in community,
to form, alter, or abolish government.

Sir, Virginia proposed the first Continental Con

gress in 177-i. Virginia, in seventy-six put forth

her Declaration of Rights, which has since formed

the basis of every like Declaration of popular

rights, not excepting that of Massachusetts. Vir

ginia spontaneously called together her deputies
from all her precincts, without let or limitation

of election, and in the presence of a royal gover

nor, and beside a royal House of Burgesses, she

made her own. Constitution, and established her

own legislature, and then drove my Lord Dun-
more with his regal retainers on ship board,

and took possession of the Commonwealth with a

free government chosen by, and responsible to,

the people alone.

That is Virginia. And, if any one desires to

make a thrust at Virginia, on the ground that he

docs not like the manner in which she has modi

fied her local institutions, and defined the civil

capacity of her people, as she has a sovereign

right to do, I tell him, that if a Virginian were
here to repel that thrust, he might well retort

upon us to look back upon the history of Massa
chusetts Bay, written as it is, with candor and

partiality, by one of her own sons, and there find

it recorded, that while universal suffrage was the

usage of Virginia, Massachusetts stood still, for

years, with a basis of representation, that no man
should vote or be elected, who was not a member
of an Orthodox Church !

Now, I will not undertake to defend Virginia,
nor will I assail Massachusetts, but will content

myself with asking you, who assail Virginia,
to defend Massachusetts against a Virginian who
might thus retort, and not against me.

But, Sir, why should Massachusetts be against

Virginia, or Virginia against Massachusetts the

two elder sisters of this great family of States,

who went hand-and-hand together, through toil

and blood, for Liberty ? The southern and the

northern star rose simultaneously in the horizon

of freedom, and shone 011 and shine on together,

brighter and brighter, unto its perfect day, and
there let them shine in unison together in this

Union, forever and forever !*

Mr. WHITNEY, of Boylston. I desire to ask

the gentleman for Wilbraham, whether the uni

versal suffrage of which he speaks in Virginia,
would allow every person to vote ?

Mr. HALLETT. Every human being who
chose to exercise the right of electing the deputies.

There was not a single exception, by force of law,

not even in reference to color. I do not know
whether colored persons voted or not. I presume

they did not, just as they did not then in Massa

chusetts, but there was no law to prohibit them.

There was universal suffrage proclaimed through
out the State of Virginia. There was no restric

tion. Now, what Virginia has done since that

time is another matter, but it is no matter of our

concern. She has the right to prescribe the qual
ifications and limitations of citizenship within her

own sovereign domain, just as Massachusetts has

the like right to prescribe who shall be her citi

zens and who shall be her voters within the Com
monwealth, and Virginia has the same right to

prescribe the same things to her citizens and in

habitants whether they be white or whether they
be black.

* See Bancroft s History of the United States, Vol. 1,

p. 3(&amp;gt;0: &quot;The principle of universal suffrage was the usage
of Virginia. Massachusetts, resting for its defence on its

unity and its enthusiasm, gave all power to the select band
of religious votaries, into which the. avenues could be open
ed only by the elders. The elective franchise was thus con
fined to a small proportion of the whole population, and
the government rested on au essentially aristocratic founda
tion.&quot;
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it is that provision which deprives any inhabitant

or any voter within the limits of the Common
wealth of being directly represented every year.

If that improvement shall be accomplished by
this Convention, they will have achieved a good

work and merited the approbation of the people,

and that of their own consciences. There are

other reforms of less importance ;
and this matter

of the Council and Lieutenant-Governor I con

sider as coming in that class. For one, I mean

to act in what I understand to be the spirit of our

commission, to improve our present Constitution.

What I mean to imply by that remark, is, that it

is no great merit to*improve a thing palpably bad.

The test of genius, ability and merit, is to improve
a thing already acknowledged to be good ;

and I

look upon the present Constitution in this light,

not as a perfected fact, but as a monument of the

genius, ability, patriotism and character of our

forefathers, which is not to say unto me, touch

not the Constitution but says unto me, emulate

them in improving their excellent work. There

fore, in whatever position I may be placed in this

Convention, or to whatever duty I may be assign

ed, the spirit in which I desire to enter upon my
duties, is the sincere spirit to improve our Con

stitution ; and while I agree to the expression in

the good old maxim of &quot; let well enough alone,&quot;

I also agree to another maxim which has char

acterized this country and every man in it, and

that is, the constant desire, with the means, to bet

ter our condition. That is the principle which

carries us ahead, and it will be with this Council

and other matters of the kind that come up in

question here, as it is with any old law, any old

rule or institution that by its rust has been drawn
in question, and by its salutary restraint has made
the people at times restive. It is better that pro

positions should be made to abolish any institu

tion, because the reasons for its establishment have

been forgotten, and the proposition will call them

up and will unbury the foundation upon which

it rests, polish its columns and present it anew to

the people ;
and in many cases the people will

stand by it for the reasons that originally induced

them to adopt it. If we look into our commis

sion, the amendments we adopt here are to be

presented to the people ;
if adopted, to become a

part of the Constitution, and if not adopted, the

Constitution as it now exists is to stand, and to

stand the stronger and the longer because the

reasons for it have been revived, revised, sanc

tioned, strengthened and sealed by the popular
vote.

Let me say a word or two in reference to the

great question of what improvement is the Coun
cil susceptible. To shoAV the two main points of

my objections to the present organization, I must
allude to its historical character, so far as con

nected with its practical operation. That will

require me to allude, in the briefest manner, to a

portion of the ground already travelled over by
the chairman. But as the hour for adjournment
has about arrived, I must defer the remainder of

my remarks till the afternoon session.

Mr. HOPKINSON moved that the Committee

rise.

The question was taken, and it was decided in

the affirmative.

IN CONVENTION&quot;.

The President having resumed the chair, the

chairman reported that the Committee of the

Whole had had under consideration the resolves

relating to the Council, but had come to no con

clusion thereon, and asked leave to sit again.

On motion of Mr. EARLE, of Worcester, the

Convention then adjourned till 3 o clock, P. M.

AFTERNOON SESSION.
The Convention met at 3 o clock, P. M.

Compensation of Commissioners.

On motion by Mr. WILSON, of Natick, it was

Ordered, That the Committee to whom was re

ferred so much of the Constitution as relates to

the Frame of Government, be instructed to con
sider the expediency of providing that all Acts or

Resolves for the appointment of Commissioners,
shall specify the compensation for the services to

be performed, and that in no case shall any extra

compensation be allowed after the services have
been performed.

Closing of Debate.

Mr. HALL, of Havcrhill, moved that debate

cease in Committee of the Whole, on the subject

of the Council, at four o clock this afternoon.

Mr. BRADBURY, of Xewton. I hope, Sir,

the Convention will refuse to adopt any such

motion. The Convention will recollect that a

similar motion, in reference to another debate,

brought the Committee of the Whole into a con

dition in which, probably, gentlemen belonging
to this Convention never found themselves be

fore, and in which, I apprehend, but few have

any wish to place themselves again.

By a ruling of the Chair, when the debate on

the subject of Elections by Plurality was by
order of the Convention terminated, it was held

to be strictly in order to move vital and impor
tant amendments, and it was imperative upon the

Committee to pass upon them without debate.

That having been the rule in relation to that sub

ject, it will be the rule now
;
and no matter how
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important the amendments that may be offered,

may be, it will not be in order to say a word

concerning them. The Committee may have a

declamatory debate until the last five minutes,

and within those five minutes amendments may
be offered, no matter how sweeping in their char

acter, and they must be decided upon without

debate. Sir, the Convention holds control over

the Committee of the Whole, having the right to

refuse to allow that Committee to sit
again,&quot;

and

that ought to be sufficient. I think that every

gentleman must see that this mode of closing the

debate is highly objectionable.

The PRESIDENT. The Chair would suggest

to the gentleman that the proposition being to

close debate upon a certain subject at a particular

time, it is not a debatable question.

Mr. BRADBURY. I submit to the Chair. I

have already accomplished my object by stating

the reasons why I think the motion should not

be adopted, without being aware that I was vio

lating a rule in so doing.

The question was then taken on the motion to

close debate on the subject of the Council at four

o clock this afternoon, and it was, upon a division

ayes, 92
; noes, 77 decided in the affirmative.

Leave of Absence.

Mr. EUSTIS, of Boston, presented a commu
nication from Mr. Storrow, member from Law

rence, asking for leave of absence for ten days, on

account of sickness.

The communication was referred to the Com
mittee on Leave of Absence.

On motion of Mr. EDWARDS, of South

ampton, the Convention resolved itself into

COMMITTEE OF THE WHOLE,

Mr. Briggs, of Pittsficld, in the Chair.

The Committee resumed the consideration of

the unfinished business, namely, the resolves in

relation to

The Council,

the ponding question being upon the amendment

offered by the gentleman from Xorth Brookfield,

(Mr. Walker,) to the amendment of the gentle

man for Berlin, (Mr. Boutwell.)
Mr. WALKER withdrew his amendment.

The question then being upon the amendment

offered by the gentleman for Berlin, (Mr. Bout-

well,)

Mr. GILES, of Boston, resumed his remarks

which had been interrupted by the adjournment
this morning. I was proceeding, said Mr. Giles,

when the Committee rose, to show the connection

between the historical character of the Council

and its present practical action, which action, in

my judgment, constitutes the main objection to

the Council as now organized. And, without

enlarging upon the historical field at all, and with

an earnest desire to avoid the ground already
covered by the able speech of the chairman, I

will simply observe that the first general court

held in Massachusetts was held on the 19th of

October, 1530, in Boston. That court consisted

of the governor, deputy-governor, and eighteen

assistants, and such freemen as chose to attend ;

and the court, thus constituted, had power to en

act laws and do all other governmental acts. The

legislative, executive, and judicial powers were

united in these persons who constituted one legis

lative body. And these eighteen assistants, be

longing to and thus united in that general court,

and thus exercising the legislative, executive, and

judicial powers, formed the historical origin, in

idea and in fact, of our present Council. In 1634,

the freemen attending one of the four courts, for

the purpose of electing officers, voted, that instead

of attending court themselves, they would there

after appoint deputies or representatives to take

their place, that they might avoid the inconven

ience of attending in person ; they afterward chose

these representatives, and, instead of attending
court in a body, they attended by their delegates.

And this is the origin of our House of Represen
tatives. These deputies of the freemen, making
a part of the court and sitting in the same house,

which embraced all the branches of the govern

ment, legislative, executive, and judicial, con

tinued thus united until 1644, when, by a motion

in the popular branch of deputies, the two Houses

sat apart. They divided. The first branch con

sisted of the governor, the deputy-governor, and

the eighteen assistants. The freemen, or deputies,

constituted the second branch, and sat in a differ

ent room. The business was then first done in a

parliamentary manner by originating the measures

in one body and sending them to the otherllouse

to receive its consideration. These eighteen assist

ants, which were the origin of our present Coun

cil, then partook in the exercise of our legislative,

executive, and judicial powers. In. 1639, which

was between 1634 and 1644, the governor, deputy-

governor, and the eighteen assistants, formed a

court of civil and criminal jurisdiction, having

power to try appeals from all inferior courts, and

to try questions of life, limb, and liberty. That

court, embracing these eighteen assistants, who
are the historical origin of our Council, partici-

|
pated in all the judicial powers of the government,

[

until the organization under the province charter

of 1691.

In 1691. the province charter instituted twenty-
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eight councillors, who were to be substituted for

the eighteen assistants, thus making the second

step tOAvards the present Council. These twenty-

eight councillors were chosen by the general court
;

whereas, the eighteen assistants were chosen by
the freemen. These twenty-eight councillors,

together with the governor and deputy-governor,
constituted the upper House, and participated in

all the legislative, and a portion of the judicial ac

tion of the government. That state of things

continued, with certain modifications, until the

time when the troubles arose from the contest

between the people and the monarchy, or down
to the Revolution. -

During the Revolution, when,

this country became an independent government,
and had laid the foundation of its powers and ac

tion anew, and had with the hand of might, trans

ferred the crown of power from the head of the

monarch and placed it upon the head of the peo

ple, the legislature or the great and general court,

as it was called under the province charter, or the

great and general and solemn assembly, as it was
called in the colony charter, met in 1778, as a

Convention, under a resolution which was adopt

ed, giving to them the power to devise, fcrrn

and complete the Constitution which is now called

the Constitution of 1778. That instrument had
110 Council in it. The governor was authorized

to advise with the Senate. The pardoning power
was committed to the governor, deputy-governor
and speaker of the House. That Constitution

went before the people and was rejected by the

people. I have not time at present to go into the

reasons for that rejection ; nor is it material. It

may be it was rejected because it contained 110

provision for a Council, but I think there was a

more valid reason, to wit : because it did not

originate directly in a Convention of delegates
from the people. But be that as it may, it was

rejected. Under a second resolution passed by
the legislature, the people chose delegates to rep
resent them in Convention, and that Conven
tion in 1780, did form and perfect our Constitu

tion, as we have it now, with the exception of a

few amendments since made. The question was

directly debated in that Convention of 1780,

whether the governor should have a Council to

advise him or not, and the Convention voted that

he should have a Council, organized in the man
ner provided by the Constitution, of 1780 before it

was amended.

In 1820, when the next Convention met to re

vise the Constitution, various orders, and various

resolutions were introduced relating to the Coun

cil, but none, that I am aware of, contemplating
the abolition of that body. Yet, that question
was raised, and a speech was made in favor of it

;

but notwithstanding this, the Convention still re

tained the Council.

So we have the fact that the first Constitution,

to wit, the Constitution of 1778 did not contain a

Council, and that the Constitution of 1780 did.

The Convention of 1820, the question being

mooted, did retain it. There have been at four

different times, amendments by the legislature

since, and the Council still remains. Now,
so far as that statement goes, it goes in favor of

the Council. And as I wish to present this

case as it came before the Committee, fairly, I

leave that for the Convention to act upon, accord

ing to their best judgment. It shows that this

question of Council or no Council, is a question on

which men. have differed, and 011 which men may
honestly differ, and give good reasons on both

sides. The fact is, the duties are important, and

it is important to take care that they shall be well

performed. They are well performed by the Coun
cil as now organized; but the question is, can

they be better performed in a better way ? Treat

ing it, therefore, as a question of judgment and

improvement, I will now look briefly to one or

two points, and as I know some other gentlemen
desire to speak, I will endeavor to be very brief.

It is said that the Council is a working body.

Grant it. It does work, and work hard when it

is here
;

still though it be a working body, it does

not so work as to dispense with the departments

connected with the executive branch. Though

you have your Council, you have your treasurer,

you have your secretary of state, you have your

adjutant- general, you have your secretary of the

board of education, you have your secretary of

the board of agriculture, with a corps of clerks in

all these departments or bureaus. Therefore, the

Council does not so work, though it works well,

as to dispense with these departments. The de

partments, or bureaus, as they are called in some

other governments, are deemed a necessity to do

that wliich must be done. The Council, if retain

ed, will not dispense with these departments. You
now have them both, and you must find officers

to fill both, and you must pay for both. The

next point which I will allude to and I shall go
from point to point in order to get through is

this
; what eifect has the Council upon your legis

lation. In my judgment, the effect is to a certain

extent objectionable ;
and the objection is exactly

here. It docs lead to loose legislation. In con

sequence of this historical character of the Coun

cil, that it has from the origin of the government

participated in the legislative, executive and judi
cial action, and that practice being formerly fixed

in the customs and ideas of the people, legisla-
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reference to it, and when they have elaborated

those laws down to certain lines of detail, where

specific provisions become difficult or intricate, to

be rid of the labor, thev put in a sweeping clause,

&quot;to be done under the direction of the Governor

and Council
;&quot;

instead of directing by law how

things shall be done, things are left to be done

under the direction of the Governor and Council,

that ought to be done by direction of law. And
therein, your Governor and Council practically

do participate in the legislative power, although

they do it according to law
;
because the Consti

tution authorizes the Council to advise the gov
ernor according to the laws of the land in the

direction of the affairs of the Commonwealth.

That is the first point wherein the Council, as

now organized, leads to a practical looseness in

legislation and a practical infraction of the thir

tieth Article of the Bill of Rights, which says

that the executive shall not exercise the legisla

tive or judicial power. I have not time now to

enlarge upon that point.

The next point to which I wish to draw the

attention of the Committee, is this. What effect

has the Council, as now organized, upon, your

judiciary r In my judgment, to a certain extent,

it is prejudicial. Your judiciary is Tested with

your judicial power ;
and by the thirtieth article

of your Bill of Rights, it is declared that no

other branch of the government shall exercise

any part of that power. And your criminal

code is based upon a principle of criminal law,

which, for the sake of description, I will call the

principle of maximum and minimum. It says

that whoever shall be guilty of a certain offence

shall be punished by imprisonment for a period
of time, not less than a certain number of years
or months, and not more than a certain number of

years or months, or be fined not more than a certain

amount, or not less than a certain amount, leav

ing it for the courts to fix. by a scale, the gradation
of punishment between the limits of maximum
and minimum, and make the punishment accord

ing to the merit of each individual case, which

merit is brought before them on judicial evi

dence, and is known at the time, and can never

be so well known to any other body. This lati

tude of discretion, regarding the apportionment
of the punishment of crimes, is left with your
coxirts.

The effect of a Council upon the exercise of

that discretion is such, that the apportionment of

punishment to the merits of the case by the courts

is not so just as it would be if they did not

know that it was subject to a revision in another

body. The next point wherein it has a prejudicial
effect upon your judiciary is this. The liability

to revision of the sentences of a court does weak
en the force of the punishment and the strength
of the court. I would only speak from personal ob

servation and that general information which every
man. obtains by circulating among the community
and speaking on that subject ;

but I think it is

the sentiment of the judiciary that the revising

power, as exercised by your Council, does weak
en the court and weaken the strength and power
of punishment. I am not now arguing against

the pardoning power by no means
; that is

founded upon a fact which no man denies, name

ly, the fallibility of man and the fallibility of all

human institutions. I believe also that the par

doning power as exercised by your Council, as

now organized, though it may let out one from

your State Prison, I am speaking of general

principles, and not with any reference to individ

ual cases, yet it leads in two. The wicked man,

disposed to crime, passes by your State Prison,

and sees the door open through which the judi

ciary may send him in
;
and if, right behind it, he

sees another door open, through which the Coun
cil may let him out, he has no great objection to

going there. Now, I am not for limiting the

grounds of pardon. In the theory of jurispru

dence, the ground of pardon is this : as the facts

were, in proof, at the time of the sentence, the

sentence is presumed to be right ; but because all

human institutions are fallible, it may be wrong,
and an error may be discovered in the sentence.

If it is plain and palpable that there is something
material existing, which, before the sentence, was
not known, that may be a good ground for par
don

; but as for ground of pardon subsequent to

sentences, it is generally to be sought in the char

acter of the criminal. Xow, Sir, I believe in the

reformatory power and the reformatory design of

punishment. I also believe that punishment is

for th e protection of the community against those

who are ill-disposed, as well as to vindicate jus
tice

;
and all three of these elements must be

kept in sight. When punishment that does not

vindicate justice is inflicted by your government,
sometimes, the community, in the exercise of that

moral indignation that springs from the law with

in their hearts, take the law into their own
hands, and thus vindicate justice against law.

I believe also in reformations of character in pris

on ; but I have not that confidence in the reform,

of character which takes place in prison, which I

have in the reform of character that takes place

j

out of prison, where a man is exposed to all the

temptations of life
;
for life is a great school of

probation, which makes character and which re-

!

deems character when lost. If a prisoner has

j

heard the grated door bolted upon him, and has
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been sentenced there to remain for the period of

twenty years, he knows that by reforming his

character in prison he can perhaps turn that bolt

back
;
and a consideration of this kind enables

him to make the very evidence on which he is to

be pardoned. That is evidence which needs

scrutiny, but not evidence to be totally rejected.

By no means. I would have mercy, in the shape

of a dove, ever perched upon the hilt of the sword

of State. But my objection to our Council as

organized, although they discharge their duties

faithfully under and according to law, is because

it practically interferes with the judiciary. It is

practically a court of sympathy, sitting to revise

the sentences of your courts of justice. Now, were

men s sympathy always sure to be like the mercy
of God, there would be no great objection to that ;

but we know that there is nothing so blind as

man s sympathy except man s love. Then my
objection, reduced to these two points, is that

practically, as now organized, the Council does

participate in your legislative and your judicial

power. A single idea with regard to this theory,

for your object in this Heport is to make the

Council in harmony with your whole system.

The system of English government, from which

ours is more or less derived, is this. The king is

to have his ministers, and we say that the gov
ernor is to have his Council ;

but why is the king

to have his ministers ? Because the theory of

their government is, that the king can do no

wrong ;
and the people there as well as here,

know very well that wrong is done
;
and as the

king in theory can do no wrong, or if he does he

cannot be called to account for it, the people were

determined to have somebody that they could lay

it to, if wrong was done, and so they had their

ministers who assumed the responsibility of all

the wrong that was done by the king ; and history

tells us that they sometimes proved their respon

sibility upon the block. But that is not our

theory ;
we may wish our governors to be ad

vised for the sake of advice, but we do not permit
our governor to claim his commission from the

court of heaven, by divine right. We do not ad

mit that he is not responsible to the people, and

therefore that a Council is required whom we can

hold responsible ;
but on the contrary we hold

that the governor receives his commission from

the people, and that he is responsible for the exe

cution of his trust to the people, and we do not

want this body to intervene between him and the

people and shoulder the responsibility.

One thing more. It is asked,
&quot; what arc we

to do with these functions, as you admit that

they are important and ought to be performed ?
&quot;

One gentleman said that they are wanted to ex

amine and count the votes, and that is an im

portant duty. Granted : it is an important duty,
but I think that he overlooked for a moment the

facts in the case. The matter stands thus in re

lation to voting, which is an important feature in

our political institutions. From the origin of our

government down to the present time, the voting
has to be done in open town meeting, in the

presence of the inspecting officers who are chosen

to receive the votes
;
and the votes must be there

counted in the presence of the town officers, and
the result declared, and a record made. There is

the record made at the time, upon the spot, and in

open town meeting ; and upon the facts as set

forth in that record, every disputed election must

turn, for those facts are recorded on purpose to

stand as evidence in all cases. And, Sir, although

you may have as many counting bodies between

that record and the declaration of election, as you
please, if they are not honest, you may overhaul

their proceedings and go back to that record.

Therein consists the safety of every deliberative

body, and the Senate and the House of Ileprc-

sentatives are judges of their own elections.

Now it is said that the governor wants informa

tion. Granted : but where is that information to

come from ? Where is it now obtained
; by him

and by the Council r It is to come from your

departments, to which all your statistical facts are

made importable. It is there digested by your
secretaries and clerks, and is made accessible to

the Governor and Council. Your departments
or bureaus, or whatever you call them, are de

positories of the information which the executive

needs, and I would give him free access to all of

them. To ascertain the general sentiment of

public opinion in this small State of Massachu

setts, I hold to be quite easy for an intelligent

gentleman at the head of this government, with

out the special aid of nine men
;
and if he wants

the opinion of any department on the business of

that department, I would authorize him to re

quire it in writing, as the president of the United

States has authority to do. I simply suggest this

mode of getting necessary information.

Now, Sir, it is said by some gentlemen, that

they want a council for a check or a support. It

is said that the executive should be surrounded

by a check or a support, because he has to come
into conflict with the people, and it is deemed
that he ought to be checked or supported, accord

ing as the people or he is right. Well, Sir, if he

is going to exercise the executive power contrary
to law, he needs a check

; and I hold that forty

gentlemen in the Senate, coming fresh from forty
districts in all parts of the State, would make a

pretty good check. If he needs support if his
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legal duty and his oath cause him sometimes to

stem the tide of popular fury, and require him,

like a rock that remains unmoved amidst the

dashing of the foaming breakers, firmly to with

stand the torrent of popular wrath that rolls over

him shall he not find it in these forty gentlemen
from these forty popular districts. Aye, Sir, and

I think he will find there as firm support as he

does from the nine gentlemen around him now.

But, Sir, as the time is very far advanced, I will

trouble the Committee no farther
;
for I see that

my friend wishes to make some remarks upon
this subject, and I desire to hear him.

Mr. MOIiEY, of Boston. I did not intend to

say a word upon this subject ; but, Sir, as it has

been my fortune to be a member of the Council

for several years two years under one political

party, and for a short period under a goA ernor of

another political party perhaps I should not

withhold an expression of my opinion in relation

to this subject, and it may be expected that I

should add my testimony to what has been said

by others upon this occasion. Sir, the state of

tilings is very remarkable in this Committee.

Here, Sir, we have several gentlemen, who have

been governors of the Commonwealth, lieutenant-

governors, secretaries of state, c., and gentlemen
who have been members of the executive Coun

cil; and all, with but one exception, going one

way. These highly distinguished and worthy

gentlemen, who have held these offices, and are,

therefore, competent to inform the Committee in

relation to the question before us, belonging,

too, to all the different political parties, all, with

but one exception, testify in favor of the con

tinuance of the present provision as to a Council-

board. One gentleman differed from all the rest
;

but how he happens to differ from all the others

who have been associated with him, I know not.

Whether it was becau.se he was so engrossed in

the practice of law as to be able to give but little

attention to the subject ;
whether it was that

during the period of his connection with that

Board he was not always in perfect harmony with

his associates there, or whether he did not take

much interest in the matter, I know not
,
but at

any rate, I consider it a little remarkable that he

should differ while all the others are perfectly

unanimous in their opinion. And furthermore,

we find the governor, the secretary of state, the

gentleman from Concord, the gentleman for

Abington, the gentleman from Walpolc, the

gentleman from Seekonk, and other distinguished

gentlemen wrho have been members of the execu

tive Council these gentlemen, a large majority
of whom are the constant and earnest friends of

reform and progress, recommending, at an early

period, the calling of this Convention, and now

taking an active part in it, are all in favor of re

taining this feature in the government. Now,
Sir, is not this remarkable evidence ? What is

there upon the other side ?
&quot;Why,.

we are told of

what arc said to be the wishes and expectations

of the people. One gentlemen, from a remote

part of the State, says that all the people whom
he knows, and every-body in his neighborhood,

expected that the Council would be abolished.

The gentleman from Lowell says that on several

occasions on the stump last autumn, in speaking

of the Council as a feature of this government,
the people rather seemed to think that it was

more ornamental than useful. That is about all

the evidence we have. The chairman of the Com
mittee says that he understood somewhere else,

that the Council would be abolished. He re

marked that he was appointed chairman of that

Committee
;
that this matter was assigned to him

;

he supposed great changes were to be made in

the Constitution, and so he proposed to abolish

the Council.

Well, Sir, now we find out that he has just

read the able and sagacious report of the gentle

man from Erving, signed by a great number of

gentlemen, all in favor of calling this Convention.

He has just found out that in the report, which

had a vast influence in deciding a majority of the

people to go for the Convention, this matter of

the Council was not included in the programme,
and was not contained in the report.

The gentleman just says he referred to the elec

tion of the Council by the people. But the ab

rogation of the Council did not come within the

scope of the document which was to operate up
on the people to induce them to vote for the Con
vention. Now, having read the report, he com

plains that the friends of the Convention have all

pitched into it, and mean to throw it overboard.

Now, what did the gentleman himself do r It

was set forth in that report to which I have re

ferred, as a reason why the Convention should

be called, that the plurality system might be

adopted. Now, what did the gentleman do ?

When a large and respectable Committee made a

llcport upon that subject, the gentleman pitched

into it, and threw it all into pi.

Now, it seems to me, that the feeling of tins

Convention is all against the abolition of the

Council, especially is that so, upon the part of

those who are more particularly acquainted with

it, and who have given their testimony in relation

to it. Now, it often happens, that in relation to

persons charged with the commission of crimes,

different opinions prevail as to whether they are

guilty or not guilty, and out of doors, the or. in-
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ion may be all one way. But when the case

comes into court, the testimony is altogether dif

ferent from what was generally supposed it would

be. Now, is all this testimony to be taken for

nothing, and the case decided without it ?

Sir, there is a feeling existing in this Common
wealth, in relation to pardons, in relation to pun
ishment, the rights of man, and the extension of

mercy in proper cases, a feeling dear to the

people of this Commonwealth, which requires

that there should be some living tribunal to

which the pocr men in the State Prison can ap

ply. When the people of this Commonwealth

desire to present their petitions, they desire that

they shall be received, and not thrown under the

table. They desire that there shall be some liv

ing tribunal, with mind, and heart, and soul, to

receive, consider, and decide upon them ; and,

Sir, I believe this feature of the Constitution

which is under consideration, is one of the best,

and one most likely to give satisfaction to the

people. While I was in the Executive Council,

I was a member of the Committee composed of

six men, the Lieutenant-Governor at its head,

and a wise and judicious man from the Old Colony,

who had been a member of congress for twenty

years, was the chairman. That Committee de

voted great attention to the subject which was

committed to them, and they took infinite pains

and care that no mistake should be made. There

were different classes of cases brought before the

Committee, and a considerable number of par

dons were granted. There was a large number

of individuals who had been in State Prison for

ten and fifteen years, who had behaved well all that

time, and who had but a few months to remain.

In these cases, the officers of the prison were

summoned, who knew them thoroughly ; and the

chaplain, too, a man of firmness and sagacity, was

summoned.

[Here the hammer fell, the hour of four P. M.

having arrived, at which the Committee had de

termined that all debate should cease.]

Mr. WALKER, of North Brookfield, having
withdrawn his amendment to the amendment of

fered by the gentleman for Berlin, (Mr. Bout-

well,) (heretofore inserted,) the question was taken

upon Mr. Boutwell s amendment, and it was,

upon a division ayes, 141
; noes, 123 decided

in the affirmative.

The question then recurring upon the resolu

tion as amended

Mr. BUTLER moved to so amend as that the

Council should consist of five members, chosen

from districts composed of eight contiguous sen

atorial districts.

The CHAIRMAN ruled the amendment out

of order, on the ground that it proposed to strike

out what had already been inserted by amend
ment.

Mr. WILSON, of Natick, offered the following
amendment as an additional resolve :

Eesolved, That it is expedient so to amend
the Constitution as to provide that no Councillor

during the time for which he shall be elected,

shall be appointed to any commission, or to any
place, for which lie shall receive any compensation
whatever, other than that which he shall receive

as Councillor.

The amendment was agreed to.

The question was then taken upon the resolves

as amended, and it was by ayes, 158
; noes, 83

decided in the affirmative.

Lieutenant- Governor.

The Committee next proceeded to the consid

eration of the resolves on the subject of the

Lieutenant- Governor, as amended, and the order

of inquiry as to the expediency of abolishing the

office of Lieutenant- Governor.

The resolves were read by the Secretary.

Mr. CUSHMAN, of Bcrnardston. It will be

perceived, Mr. Chairman, by referring to the Con

stitution as it stands, that with the exception of

the single amendment which was adopted at a

former time when this subject was under consid

eration, there is but one alteration proposed to

the present Constitution, and that is in its second

article.

By our present Constitution it is provided that

the Lieutenant- Governor shall be a member of

the Executive Council. The Committee recom

mend that that provision be stricken out, and that

he be made the President of the Senate. This is

not a very material alteration, yet it is one which

the Committee deemed somewhat important.

They considered the subject, however, in refer

ence to another matter, which has just now been

acted upon, to wit : the Council.

It was supposed that the Council would be

abolished, and a portion of the Committee acted

in reference to that idea. But it seems that the

Committee of the Whole have decided to retain

an elective Council, and a portion of the Com
mittee were of opinion that the Lieutenant- Gover

nor should be transferred to the Senate and made

its President, whether the Council was retained

or not. The reason was that his duties as a mem
ber of the Council were unimportant, and he has

no other powers and duties, for the time he is

elected, unless there should be a vacancy in the

office of governor, except those which devolve

upon him as head of the Council. The Commit

tee were of opinion that the Lieutenant-Governor
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being one who should be qualified to take the

place of the governor in case of his death, absence,

or other disability to discharge the duties of his

office, there should be imposed upon him higher
duties and obligations. It was considered that it

would give him a higher place, more important
and substantial duties in the organization of the

government. If placed at the head of the Senate

he would be called upon to perform much higher

duties, and of greater responsibilities than if

placed at the head of the Council. This mat

ter has been very fully explained to the Com
mittee in the discussion which has been had in

reference to the Council, and it has been made to

appear that the principal duty of the Licutenant-

Governor is to preside at the head of the Commit
tee on Pardons. This is a somewhat important
but not very essential duty, and one which eould

be performed by any other member of the Covin-

cil, precisely as well as by the Lieutenant-Gov
ernor.

The Committee also came to the conclusion

that the Lieutenant-Governor should be trans

ferred to the Senate, because it is the practice of

all other States in the Union which have such an

officer. Seventeen of the thirty-one States have a

Lieutenant-Governor and fourteen have not. In

every State where they have that officer he is

President of the Senate. The Committee sup

posed that the experience of other States in this

matter should be a guide to us, and particularly
as those States which have revised their Constitu

tions of late years have retained that officer in

that position.

By transferring him from the Council to the

Senate there is no increase of expense. The
usual practice is for the President of the Senate,

elected by the Senate, to receive double the com

pensation of senators, and that is precisely the

compensation now paid to the Lieutenant-Gov
ernor.

Another circumstance which induced the Com
mittee to favor this change, was, that our Consti

tution would thereby be made analogous to the

Constitution of the United States. The Vice-

President of the United States is President of the

Senate. It is believed that that arrangement
works well. At least your Committee have
never heard any objection to that system.

For these reasons, Mr. Chairman, and for

others which it is not necessary to be named, at

this late hour, the Committee were of opinion
that it was expedient to make this change. They
did not consider it a very important one, if the

Council is retained
; but, if the Council should

not lie retained, then the Lieutenant- Governor has
no place, unless he is transferred to the Senate.

33

But, as the Council is to be retained, the Com
mittee, looking the matter all over, and looking

at the practice of other States, in giving the

Lieutenant- Governor a higher and more important

station, were of opinion that the amendment

should be adopted.

Mr. WILKIXS, of Boston. Having been one

of the Committee, which reported the resolves

under consideration, I rise to express my concur

rence in the reasons, assigned by the chairman of

the Committee, for recommending the change. I

went into the consideration of the subject with

quite a strong bias in favor of retaining that of

ficer in the position which he has heretofore occu

pied ; but, after some discussion, in consideration

of the example set us in the Constitution of the

United States, and in consideration that all our

sister States, who have retained that officer in

their government, have adopted the rule of

making that officer President of the Senate, my
views of the expediency of retaining him in the

Council, were entirely changed. I am free to

confess, that I think it quite an improvement in

the organization of our government, to remove
that officer from the Council, and put him at the

head of the Senate ;
and mainly, for the reasons

which the chairman has stated.

During the di&amp;gt;cussion of this subject, on a

former occasion, some objections were offered

against the adoption of this position for the

Lieutenant-Governor : and the principal one was,
that it would be mixing up legislative with

executive functions. Now, it does not seem to

me, that this is a valid objection, for it is a prac
tice which prevails to a very great extent. &quot;While

he is acting in a legislative capacity, he is en

tirely excluded from any participation in the per
formance of executive duties, and when he is

called upon to perform the duties of governor,
then he is no longer the President of the Senate,

and ceases entirely to perform legislative func

tions. As it now is, when the governor is de

ceased, or resigns, the Lieutenant- Governor per
forms his duties, and the President of the Senate

assumes the place of the Lieutenant- Governor. This

is much more a connection of the legislative with
the executive function, than the other

; because

the President of the Senate, as now constituted,

has a much higher legislative character than the

Lieutenant-Governor would have in that position.

An objection assigned by the gentleman from
Natick was, that his power would be too great,

as he would have the appointment of the com
mittees of the Senate. But that is not at all es

sential to this arrangement. Every legislative

body, I think, retains in its hands the power of

choosing its own committees, in the way which
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it chooses
; and the Senate would have the same

control over that power, and if they should

choose to ballot for their committees, they could

do so.

Now, to recur again to our great exemplar, the

Constitution of the United States. The Vice-

president of the United States, is President of

the Senate, yet he does not appoint the commit

tees of that Senate. I have no doubt, that prac

tically, the Senate will retain the appointing

power in their own hands, and elect their com

mittees by ballot
;
so that the objection of placing

the Lieutenant-Governor in the position of Presi

dent of the Semite, on account of the power ex

ercised by the chairman of that body, is entirely

removed.

I have an amendment, which I wish to pro

pose to the second article, which I will read and

send to the Chair. That article is as follows :

&quot;The Lieutenant-Governor shall be President
of the Senate, when not acting as Governor

; but
shall vote only when the Senate is equally
divided.&quot;

The amendment I propose is, to strike out the

words &quot; when the Senate is equally divided,&quot; and

insert in lieu thereof the words &quot; when his vote

may effect the decision of the question.&quot;

It is obvious, Mr. Chairman, that there are two

occasions only in which the vote of the chairman

can be of any value, because the vote of a single

person is not necessary to decide the vote when it

is equally divided, because an equal division is

virtually a negative decision, just as much so, in

parliamentary usage, as a vote of hah&quot; a dozen

majority in the negative. Therefore, we do not

give the presiding officer the power to vote for the

sake of deciding the question. There arc only

two cases in which his vote can affect the ques
tion. One is, when there is a tic, in which case

the vote of the presiding officer, or of any person
who has not voted in the affirmative, affects the

decision of the question, but that vote in the neg
ative would have no influence upon the decision.

The other case is, when there is one majority
in the negative. Then the vote of the presiding

officer in the affirmative would produce a tie, and

thereby produce a negative decision. I cannot

apprehend any reason why the presiding officer

should cast a vote when there is a tie, and thereby
sustain a measure which he feels to be a useful

one, and not have the power to produce a negative

in the other case and thereby defeat a bill wliich

he regards as injurious.

It seems to me that this power ought to be con

ferred upon the presiding officer of the Senate,

It seems to me plain that unless there are reasons

for giving this officer the power of sustaining
what he regards to be good measures, over that of

defeating what he regards as bad bills, this amend
ment ought to be adopted.

Perhaps I owe an apology to the Committee for

not proposing this amendment when they had the

subject under consideration
; but then we were 011

the general proposition ;
we were considering the

Constitution of the United States, and that of the

other States, and this suggestion did not occur to

me until long afterwards.

Mr. WILSON, of Natick. I shall move, Mr.

Chairman, if it be in order, before I take my scat,

to strike out the whole article which makes it the

duty of the Lieutenant- Governor to preside over

the Senate. I shall do it for three reasons.

In the first place, I think every deliberative

body ought to have the right and privilege of

choosing its own presiding officer of choosing a

man who has the entire personal and political

confidence of a majority of the body. Mutual
confidence between the presiding officer of a leg
islative body and at least a majority of the mem
bers, is of the highest importance, and that confi

dence will be more readily given by the members
to an officer chosen by the body over which he is

called to preside, than to an officer thrust upon
them. No one can over-estimate the advantages
of kind personal relations between the presiding
officer and the members of a deliberative body.

Now, Sir, if the Lieutenant- Governor is made
President of the Senate, it may so happen that he

will differ, xipon questions of public policy, with

a majority, not only of the Senate, but of the

House. Under sv.ch circumstances, his position

would be one of embarrassment and trial. Such

a position would not be conducive to the public in

terest or to those harmonious personal relations so

much to be desired in a public body. The President

of the Senate, by long usage, has the appointment
of a large number of committees a duty always
a delicate and difficult one. In 18.51, I think

eighty-three committees were appointed by the

President
;
between forty and fifty of these com

mittees were joint committees of the two Houses.

In 18-52 nearly the same number of committees

were appointed. Having had, during these two

years, the honor of presiding over the Senate, I

speak from some little experience when I
,-,ay that

the presiding officer of that body has, in the ap

pointment of these committees, the power to in-

fiueiice, to a considerable extent, the action not

only of the Senate, but to no little extent of the

House. Now, Sir, I am altogether opposed to

taking from the Senate the power to elect its own
President.
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In the second place, I am in favor of preserving

as distinct as possible the executive, legislative,

and judicial branches of the government. The

Lieutenant- Governor is chosen as an executive

officer. He may be called upon at any moment
to perform the duties of an executive officer. He
should not, then, be placed over the first branch

of the legislature, -where he will have it in his

power to influence, to a considerable extent, the

action of the legislative branches of the govern
ment.

In the third place, Sir, I am opposed to making
the Lieutenant- Governor President of the Senate,

because I do not wish to degrade him. &quot;What,

Sir ! take the Lieutenant- Governor out of the

Council, from the Chairmanship of the Committee

on Pardons, and sink him down to the position

of President of the Senate ! [Laughter.] For

two days this hall has rung with the glowing

eloquence of gentlemen who have expatiated

upon the transcendent magnitude and importance
of the Executive Council. My friend, the dele

gate for Abington, (Mr. Keyes,) made the hall

ring with his eloquent appeals to us to spare the

Council. The distinguished delegate for Berlin,

(Gov. Boutwell,) and the distinguished gentle

man from Pittstield, (Gov. Briggs,) have made

appeals to us for the Council, which we could

not resist. &quot;We have been persuaded by these

earnest appeals to spare that body, which most of

us believed had been doomed. Yes, we have

been made to believe that the Council and I

admit I am nearly converted to the opinion is

not only the most honorable, but the most useful

part of our government. Well, Sir, we have

spared the Council, and now comes in this propo
sition to take the Lieutenant- Governor out of

this honorable body and degrade him into a mere

President of the Senate. Xow this will never

do. The Senate should be allowed to choose its

own presiding officer, and the Lieutenant- Gover

nor should continue to act as Chairman of that

mo^t important Committee on Pardons, and to

sit in that august body, the Executive Council of

Massachusetts.

No\v I am up, Mr. Chairman, I wish to refer

to so7ne remarks which have been made here to

day. We have been told, or rather it lias been

pretty distinctly hinted to us by the delegate for

Wilbraham, (Mr. Ilallett,) that committees of

this body, when they have examined and reported

upon a subject referred to them, should be sus

tained. I take this occasion to say that I do not

concur in this view of our duty. The duty of a

committee in a legislative body is to report facts

and reasons for action. In this body a committee

docs not examine and report facts and reasons, it

reports principles. Here are 420 members, com

ing from all sections of the Commonwealth men
of intelligence, of individual honor, and personal

character men who will think and act for them

selves upon all the great questions that have or

may come before us. Questions are referred to

committees not so much to obtain the opinions of

the members of the committees as to have the

questions put before the Convention in tangible

forms. When committees report and we are

called upon to act upon their reports, according
to my poor comprehension, we are to treat the

action of the committees with entire respect, and

to give to the opinions of the members of the

committees due weight, but we are to act accord

ing to our own individual sense of duty. We
have differed, and we shall continue to differ upon
some questions, both in regard to the principles

involved in those questions, and the forms in

which those principles arc expressed. Every
committee should report according to its best

judgment, and we should act upon their report

according to our best convictions of duty, after full

and free discussion. Sir, I think this the way to

deliberate when forming the organic law of tho

Commonwealth. This is the only way we can

reflect the opinions of the people or arrive at safe

conclusions.

The idea, Mr. Chairman, that the friends of

constitutional reform arc bound to sustain the

reports of the committees, I will not for a moment
assent to. We follow no dictation from any

quarter we follow no lead from any quarter,

but the dictates of oiir own consciences, and the

lead of own judgments. I intend, for one, Sir,

to examine all propositions from whatever quar
ter they may come, I hope with candor and fair

ness, and then vote according to my own sense of

public duty. I shall cheerfully bow to the will

of the majority, and if I have my way half of the

time I shall think myself quite fortunate, and I

shall try to be content with the result. I have no

fears of the results of this Convention. I see no

troubles in the present, neither do I see ruin

looming up on the horizon of the future.

If it is in order, Mr. Chairman, I move to strike

out the whole of this article.

The CHAIRMAN. That motion is in order,

though it is not the first motion to be put. There

is an amendment pending upon which the ques

tion must first be taken, and other amendments

may then be offered if gentlcrr.eii desire. The

article must be made as perfect as possible, before

the question is put upon the motion to strike

out.

Mr. CUSIIMAX, of Bernardston. I can

assure my esteemed friend from Natick, (Mr.
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Wilson,) that I have not the least objection to any
one s criticizing this Report, offering any amend

ment he may see fit, or finding any fault with it

which he may think proper.

But I am sorry to be compelled to differ with

that gentleman as to the effect of striking out this

article from the Report of the Committee. By
striking out the section proposed by the gentle

man from Natick, which provides that the

Lieutenant- Governor shall be President of the

Senate, you will, in effect, place that officer

nowhere. There has been no provision made
that he shall be continued a member of the

Council as heretofore, and you will, in fact,

place him in no position at all. I do not know
but the gentleman intended to leave this provision

of the Constitution as it now stands, but such is

not his motion, I am sure. Sir, I trust this Com
mittee will not consent that an officer so high and

so important as the Lieutenant- Governor, shall be

assigned no place, no situation, and no duties in

the administration of the affairs of the government
whatever. That is my objection to the motion of

the gentleman from Natick.

But the gentleman says he objects to the Lieu

tenant-Governor being made President of the

Senate, because the effect will be to degrade that

officer. Now, Sir, the opposite opinion is pre

cisely the reason why the Committee were in

favor of transferring him to that situation. We
proposed to elevate him to that position, to give

him higher duties and place him higher, rela

tively in rank, in the government. I am sur

prised to hear any gentleman in this body, and

particularly one possessing the intelligence of the

gentleman from Natick, who has himself pre

sided over tliat body, say, that to remove the

Lieutenant-Governor from the Council-chamber,

from a body which has so often in this hall been

characterized as the fifth wheel of a coach, and

transfer him to the Senate, where he will have

important duties and important responsibilities

imposed upon him, would be to degrade him.

The gentleman from Natick also objects to the

Lieutenant-Governor being made President of

the Senate, because he n;ay differ from the ma

jority of that body in politics, and because he

will have the appointment of a large number of

committees. He thinks that under those circum

stances ho would meet with opposition and diffi

culty in the performance of his duties. Now I

think that difficulty may be very easily obviated

by referring to the vice-president of the United

States. It is well known that the vice-president

of the United States, who presides over the Sen

ate, is very frequently of the opposite politics

from the majority of that body, and I think

and if I am mistaken I ask to be corrected that

in such cases the usual practice is for the com
mittees to be chosen by ballot, or at least the

chairman of every committee. If that practice is

adopted, there will be no difficulty at all upon
that ground.
Now it does not seem to me that the reasons

offered by the gentleman from Natick were
sufficient to induce the Convention to strike out

this article, but it does seem to me that, notwith

standing all he has said, it will place the Lieuten

ant-Governor in a higher and more responsible

situation, to make him President of the Senate,

than the one he now occupies.

Mr. SARGENT, of Cambridge. I regret to

enter into this discussion at all, but if I under

stand the amendment of the gentleman from

Boston, I shall certainly oppose its passage. If I

understand that amendment aright, it proposes to

put into the hands of the Lieutenant- Governor,
who is not a member of the Senate, a power
which he may wield upon every occasion which

shall defeat the action of that body. When a

bill passes that body by a majority, he may de

feat that bill. Now it seems to me that such a

power ought not to be placed in the hands of a

man who is not a member of the Senate. That

is my objection to this amendment, and if tl at is

not enough, then I have no doubt the amend
ment will be adopted.

Mr. SCHOULER, of Boston. It seems to me
that before we can come to any definite conclu

sion in relation to this matter, we ought first to

settle what we arc going to do with the Council.

We have voted to accept the amendment of the

gentleman for Berlin, (Mr. Boutwell,) to elect the

Council by single districts, and therefore the de

cision of this Committee is, that we are to have a

Council of eight. Now, Sir, if we are going to

have a Council of eight, I do not see why the

Lieutenant- Governor should not remain where he

always has remained. But if, on the other hand,
we are to have no Council at all if the Conven

tion should reject the Report of the Committee of

the Whole, and do away with the Council alto

gether, then I am ready to vote for the Report of

this Committee and make the Lieutenant-Gov
ernor President of the Senate. It seems to me
that is just the condition of the case and that until

we know definitely what is to be done with the

Council we cannot tell what ought to be done

with the Lieutenant-Governor. In order, there

fore, to test that question, I move that the Com
mittee do now rise, report that portion of the Re

port which we have considered relative to the

Council, and ask leave to .sit again upon the re

mainder of the Report.
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Mr. WILKINS, of Boston. I would suggest
to the gentleman whether it would not be better

to report both matters and let them be considered

in Convention together ?

Mr. SCIIOULER. I have HO objection to that

course if that is the preferable one, and will so

modify my motion.

The CHAIRMAN. Does the gentleman from

Boston propose to report the subject now under

consideration relative to the Lieutenant- Governor,

back to the Convention without any action by the

Committee, or does he propose to report it back

with the recommendation that it ought not to

pass r

Mr. SCIIOULER. Upon further considera

tion, I prefer to adhere to my original motion,

and leave the subject of Lieutenant-Governor to

be discussed and acted upon in Committee of the

Whole. I therefore move that the Committee do

now rise and report the resolves which have been

under consideration relative to the Council, to the

Convention, and that they report progress upon
the other matter referred to them and ask leave to

sit again.

Mr. WILKINS. It strikes me that we had

better act upon these subjects in connection with

each other.

The CHAIRMAN. The Chair will remark

that the motion that the Committee rise is not de

batable.

The question was then taken and the motion

was agreed to.

The Committee accordingly rose, and the Presi

dent having resumed the Chair of

THE CONVENTION,

The Chairman reported that the Committee of

the Whole had had under consideration the reso

lutions reported by the Committee on the subject
of the Council, and had instructed him to report
them back to the Convention with certain amend
ments, and that they also had under consideration

the subject of the Lieutenant- Governor, had made
some progress therein, but had come to no con

clusion, and asked leave to sit again.
Leave was granted.

Mr. BRIGGS, of Pittsfield. I have been

placed, Mr. President, by your partiality, in a

position where I had no opportunity of express

ing my views and opinions upon the subject
which has been under consideration in Committee
of the Whole, and I desire, as I expect to leare

town to-morrow morning and may not return

before this subject is disposed of, to make a few
remarks at this time, so that if I should not re

turn before the final vote is taken my name will

appear upon the record in connection with this

question. I am very sorry to be obliged, on ac

count of the reasons I have stated, to trespass one

moment upon the Convention in presenting my
views upon a subject which has been so fully,

ably, and clearly discussed. Permit me to say
that the result to which the Committee of the

Whole has come, meets with my full and entire

concurrence. Before the partiality of the citi/ens

of this Commonwealth placed me in an official

position in another part of this capitol, I had no

practical acquaintance with the government of

Massachusetts, and had never been connected

with either of its branches in an official manner.

I entered upon my duties with the clear and fixed

conviction that the Council was what the gentle

man from Lowell, (Mr. Butler,) called it yester

day, if it would not be out of order to allude to

it, an ornamental and not an useful part of the

government ;
one of that class of things which

change of times and circumstances required should

be removed. When I left that Council-chamber,
I had the deepest conviction that it was not only
an ornamental but a highly useful part of this gov
ernment ;

and one that could not be dispensed
with without detriment to the public interest. I

had heard it called hospital for invalids. I now
regard it far otherwise

;
it is a place of great re

sponsibility, where men can exert their best facul

ties and powers to guard the public interests. I

said frequently while I was in that chamber to

friends about me, that if I could have my way, I

would make the Council a mixed body. I should

prefer that the governor should have a majority
of political friends instead of adversaries. I should

only desire a majority, for an upright, patri

otic executive would never fear to have political

opponents around him, and certainly a corrupt
executive would always need to have such men
about him. Another thing, I would not do as

some gentlemen have contended should be done,

make the proceedings of that Council public.

There are some parts of the duties which you
cannot make public without violating all the

established practices and principles of the govern
ment. For instance, when you come to discuss

the qualification of men nominated for office,

you cannot open the doors of the Council-cham

ber to the public. But one tiling I would do.

The moment proceedings were had and were

recorded, the books should be kept open for pub
lic inspection. I know that for the seven years I

was a member of that Council, there was never a

sentence uttered or a thing done that I would not

have been willing to have said or done before the

four hundred representatives of the people. I

have no doubt that the gentleman on my right,

(Mr. Boutwell,) will respond to that declaration
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for himself and others. Let me say here, that it

gives me great pleasure to declare that I concur,

as far as I recollect, with every opinion expressed

by my friend in the few remarks which he sub

mitted yesterday to the Committee. Although
our former intercourse has been marked by kind

ness and courtesy, we have not always had a

harmony of sentiment and feeling upon the polit

ical questions of the day; but now, when we
are acting for the Commonwealth and for the

future, I feel strengthened in my opinions when
I find them so fully confirmed by his own

;
and

if I could transfer to the record of our proceed

ings this simple declaration that I concurred with

him in relation to the subject now before us, it

would be all I ask. I merely wish to call the

attention of the Convention to oi;e aspect of this

subject, which has been so much discussed, and

that is, the pardoning power. It is not proper to

allude to what takes place in committee, as relates

to that matter, but I may answer what I suppose
will be objections. It may be said that the par

doning power, if exercised too freely, may come
in conflict with the opinions and judgment of cur

courts of justice. It is therefore proposed to

abolish the Council altogether, and transfer every

particle of the pardoning power to the governor
of the Commonwealth. If the argument can be

used as a valid one with regard to the Council, it

holds equally good in respect to the governor,
and with tenfold power. What is this pardoning

power ? It is the power to give freedom to every

culprit as he turns from the bar of the court

which has passed sentence upon him to open
the doors of your State Prison and to let loose a

host of guilty human beings into the world. This

great power must be deposited in a single man s

hands, or in his hands surrounded by judicious
advisers. Which is the safest, and which is the

most prudent ? My opinion is tliis : if you re

pose that power in the governor, with the great

number of convictions in this Commonwealth, it

will be physically impossible for him rightly to

discharge these duties which it imposes upon him.

lie cannot investigate all the cases that come be

fore him, and cannot inform himself as to their

true merits, and so they will be neglected or

passed upon without proper investigation. It is

said that too many petitions come up here from

the prisons. Suppose it is so ? What shall be

done with them ? Shall the ear of mercy of our

earthly tribunals be closed against the prayers of

those who ask for release from their confinement,

or that the rigor of the law shall be abated?

Every man, I contend, has the right to petition,

and he .should have the right to be heard. The
last year Silas Wright was governor of New York,

I speak the name of that distinguished states

man with profound respect and regard, I had
the pleasure of passing an hour with him at his

residence in Albany. We discussed the various

modes of administering public affairs. Among
other things, he inquired in what manner the

pardoning power was exercised in this State, and

after I had made the proper explanations, lie ex

pressed very great satisfaction and entire appro
bation of the system. lie remarked, that in the

State of New York, so great were the number of

petitions presented to him, that if he gave them a

proper investigation they would occupy every
hour of his time from the beginning to the end

of his term of office, and therefore that great duty
was imperfectly attended to. Let ir e explain to the

Convention, in a few minutes, the process usually

gone through with when a man petitions the

Governor and Council for mercy at their hands.

The petition is first signed by himself and

friends and sent to the governor. In the or

ganization of the Council, there is always a

Committee on Pardons, consisting of five per

sons, at the head of which is the Licutenaiit-

Governor. The petition being sent the Com
mittee on Pardons, they give notice to the peti

tioners of the time when they will be heard.

The prisoner s friends come with their witnesses,

who are called and examined, and the whole pro

ceedings are public. Any body wrho chooses may
come in, and participate in the proceedings either

for or against the prisoner. In all cases the record

of the prisoner s conviction is produced. So far

as I know anything about the proceedings, there

was no capital case, where one or more of the

jiidges of the supreme court who sat at the trial,

were not consulted personally. When the testi

mony is all presented and the argument is closed,

the Committee retire to their room, hold their

consultations, and come to a result. In. cases

where it is clear that there arc no reasons for the

exercise of the pardoning power, no formal reports

are made ; but in those cases where the Commit
tee think the prisoner is entitled to a remission or

pardon, they make a detailed report in writing.

That report is read before a full Council, where it

is freely and fully investigated as much so as

subjects in cither branch of the legislature, and if

a majority are in favor of it, then the governor is

advised to pardon the criminal. At that point,

the duties of the Council cease. The case is then

handed over to the governor, and lie is just as

responsible in every respect for what he does then

as though there had been no Council. This is

the history, in brief, of the proceedings which take

place in matters of this kind. I wish but for a

moment to allude to a case to which reference was
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made yesterday, and I do it not because any

thing was said in regard to it that was understood

by me to be any reflection, in the remotest degree,

upon the proceedings of the executive in that

case. It was alluded to for the purpose of show

ing the working of this pardoning power, and I

t
allude to it now for the same reason. The indi

vidual referred to was convicted of one of the

darkest crimes that can be committed by man.

burning a dwelling-house with a human being in

it, and that human being a brother. lie was

tried fairly, ably defended, convicted by a jury,

and the tremendous sentence of the law was pro
nounced upon him* He was doomed to death.

A large number of petitioners who had known
the man from his childhood, among whom were

some of the most respectable citizens of Cam
bridge, sent up a petition for the commutation of

his sentence. One petition came from the officers

of the house of correction, who had known him
for years, settting forth their opinions, and ex

pressing fully the conviction that he ought not to

be executed, declaring that he had been an in

mate of that institution for half the time for

twelve years, saying that he was ignorant, stupid,

never ugly, no trouble with him in government,
inferior in intellectual and moral perceptions to

the common run of people ;
and expressing the

opinion that he could not appreciate the moral

guilt of a great crime.

Well, Sir, proceedings were had, and his sen

tence was commuted. The gentleman from

Lowell said to me in conversation, with his usual

frankness, that that man ought to have been hung.
Sir, I should always regret to learn that I had
made a mistake in any official act. It would be

difficult for me to make the gentleman realize, if

I had made a mistake, how grateful I felt that it

was in favor of human life, and how thankful I

was that he did not tell me that some unfortunate

fellow-man had been wrongfully convicted by an

erring tribunal, and that he had been executed

by a warrant signed by my hand. No, Sir
;
let all

the guilty escape rather than that one innocent man
should suffer. The Council and the governor

might have erred. I ask, would the individual

who was then chief magistrate, or any other in

dividual in his place, have been likely to have in

vestigated the case more closely, and learned the

facts more thoroughly, or decided more correctly,

than did the highly respectable and intelligent

Council that investigated it, and handed over

their doings to him for his determination and de
cision ? Sir, there is in my mind not a particle
of doubt on this point. If every other function

of the Council can be performed better in the

distribution to be made, and fairly and intelli-

! gently made by the chairman of the Council
;
if

everything else could be done, I would say, keep
this Council to investigate and pass upon this

great and fearful question of the liberty and lives

of men
;
not to interrupt or arrest the course of ju

dicial proceedings, not to arrest the arm of the law,

and prevent the punishment of crime
; but, as was

said by my friendfrom Boston, to haveregard to the

errors of men, and the imperfections of the jury.

When, a man has been jxistly condemned, legally

I mean, then he may come to the tribunal of

mercy, created by the same sovereign power that

creates the tribunals of justice, and see whether,

regarding his case with that allowance, and that

kindness and fellow-feeling which we all should

extend to each other, the great purpose of judg
ment and jxistice can be answered, and his life

saved, or his liberty granted to him.

Mr. BUTLER, of Lowell. Will the gentle

man allow me to put a single question ?

Mr. BRIGGS. Certainly.

Mr. BUTLER. The gentleman from Pittsfield

has told the Convention that the Committee on

Pardons report to the Council their advice, which

is then passed over to the governor, who exercises

his judgment. Will the gentleman from Pitts-

field tell me or the Convention the name of a

single case where the advice, (so that I may ex

amine the records,) where the advice of the

Council, by their vote, has not been followed by
the governor ?

Mr. BRIGGS. I never knew such a case, and

never expect to, where there was a judicious in

vestigation by the Council. But such a case may
occur. I never knew of such a one. But I never

felt that I was excused from my high duty, and

responsibility, by the report of the Council.

I want to present to this body one other case,

because it is one of those great cases where the

man was convicted justly, where inexorable law

could not let him go. Sir, a few years ago, there

was a merchant, a business man, in the county of

Worcester, who suddenly fell from his high posi

tion, and it was discovered that he had committed

an amount of forgery that astonished and appalled

the whole community, and ruined many people ;

a man, I have no hesitation in saying, from what

I heard officially, down to the moment of the dis

closure of his forgeries, of as pure a reputation,

and of as spotless a character as there was in the

county of Worcester, or in the Commonwealth of

Massachusetts. When suspicion was first excited

against him, a friend went to him, believing that

he should get authority from him to contradict

the rumor. He said, it is true, and there is such

a number behind this as will astonish you and

every-body else. Well, Sir, justice took its
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course. He refused to flee. His neighbors gather

ed about him in that darkest of all nights to him,

and his friends told him to fly. He said, no
;

I

have violated the laws of my country, I will meet

the penalty. The morning came and he was

arrested and bound over under heavy penalties.

Development after development was made, and

every-body looked to the certainty of his convic

tion, and his doom, just as they would know the

fate of a man stretched across the railroad track

&quot;when the thundering engine was driving along.

The men who were his bail, went to him and en

treated him to fly, told him they would pay the

penalty of the bond, but they failed to persuade

him. He went to &quot;Worcester, plead guilty and

was sent to the State Prison. There was no ques
tion of his guilt. He remained there some years.

Then, came up a petition for his pardon. Under

these remarkable circumstances, it would strike

the mind that there could be nothing to justify it.

Then, Sir, there was a spectacle witnessed in that

ante-room, which, I wish the whole Common
wealth could have seen. Names without number,
were sent in, without regard to politics, religious

denominations or divisions of society. I think

everv member of both houses of the legislature

came in person or sent their names. Merchants

in Boston, who had lost thousands by the indi

vidual, sent up their petitions to the State House,

and said, if you will let out Mr. Goddard for

that was his name we will give him any credit

he wants to get into business. Day after day he

was performing his duties in the State Prison,

humble, penitent, asking no interference and say

ing that he could not ask it. But his heart would

be grateful if there was any way consistent with

the dignity of the law, and the best interests of

the Commonwealth by which he could be released.

That was his case. A highly respectable clergy

man in his parish, came before the committee,

and before a crowded audience, said he wished

the committee to understand him to mean what

he said, when he declared that he could not have

been more surprised if he had found that he had

committed that crime himself. The question with

that committee was, can he be pardoned ? He is

guilty, he plead guilty, he now says he is guilty ;

that is, that he committed the forgery. But no

mortal thought, that in committing the forgery,

he entertained any fraudulent design. A whole

community rose up and said, send him home
;
let

him come back among us
;
our arms, our houses,

our hearts are open to receive him. And then, it

was said, gentlemen, what you do, do quickly ;
if

you can permit him to go home let him go quick

ly ;
there is one who wishes to look upon him

once more before her eyes close in death it is

the mother that bore him. Sorrowing, she is fast

going down to the grave she has not smiled since

her son fell. If you can let him go, let him go

quickly.

Well, Sir, there is the record open before you.
The committee reported in favor of pardon, the

Council adopted the report, and the governor for
%

the time being, did not question that report of

the Council, and that poor, erring, penitent man,
went back to his friends ;

and from that moment
he lived for a year or two, an honest man, and

died in peace.

The governor could not spend time to go into

an investigation of questions of that sort fully. I

suspect there never has been the first murmur
from any human being on account of the exercise

of the pardoning power in that case. And why ?

Because the investigation was public, the facts

were all known to the world, and the result com

mended itself to the judgment of those who knew

about it. Because it is necessary to have such

investigations thorough, strict, open investigations,

I would retain the tribunal established by the

present economy of our Constitution, so that they

may take place openly, and not before the tribu

nal of a single executive officer who, from the

variety of his duties, could not make this impor
tant investigation.

Sir, I thank the Convention for their kind at

tention ;
and say again, I would not have tres

passed upon their time now, but from the fact

that I expect to leave town in the morning and

might have no other opportunity of speaking on

this question.

Mr. WALKER, of North Brookficld. I wish

to reply to the question of the gentleman from

Lowell, because it seems to have a bearing upon
the subject now before the Convention. He in

quires if there is any case of an executive having
refused to grant a pardon after a Council has re

commended it. I will reply that I know of more

than one case in which the committee have re

ported in favor of pardon, and the Council have

voted in favor of the pardon, and where the ex

ecutive felt it to be his duty, and did refuse to

sign the pardon.
Mr. BUTLER, of Lowell. Mr. Chairman, if

I shall not be thought to trespass upon the time

of the Convention, I propose to say a few words,

with your leave ;
for my mind is not yet con

vinced. I take it any governor would have done

that, if it was proper for him to do it, and if it

was not proper to do it, no governor should have

done it. But I find this Council is held to, upon
different, entirely different reasons. The gentle

man from Pittsfield, with that experience which

he tells us reached a period of seven years as the
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chief magistrate of this State, and which, perhaps,
we might have known if he had not told us, tells

us that he never knew a case, and he did not

think there ever would be a case, where the ex

ecutive mind would differ from the mind of the

Council. Then, Sir, on the other hand, a gentle
man rises in his place and tells us that to his

knowledge there have been several cases, more

than one, Sir. Which are we to believe when
doctors disagree ?

Mr. WALKER. I wish to explain that the

doctors do not disagree. I do not refer to any
case that occurred during the administration of

the gentleman from Pittsfield.

Mr. BUTLER. I did not suppose the gentle

man did refer to any such case, by no manner of

means. But if the gentlemen do not agree in

stating facts, they do agree in opinion. One of

them, who has been the chief executive of the

Commonwealth for seven years, says he has never

known a case where the governor has gone aga nst

the advice of the Council
;
and he said, with a

good deal of feeling, that no governor ought to.

Mr. BRIGGS. I intended to say no such

thing. I said I never knew a ease, and did not

think one would occur. I hope the gentleman
will allow me to say, he knows that when the

Council concur the committee concur generally.

That is the fact.

Mr. BUTLER. I am dealing with facts, and I

wish to get them all out. The gentleman said

as I understood him that there ought to be 110

such case. But if he says he did not, of course I

have no more to say on that point. But, Sir, if

the governor ought not to act on his own respon

sibility in the matter, I am forced to the conclu

sion that we had better abandon the idea that a

man is pardoned by the governor, and say that lie

is pardoned by the Council, and the governor

signs the paper. That is the result of seven years

experience of the pardoning power in this Com
monwealth. It is singular it is most remarka

ble that we, the people of the Commonwealth,

supposed we elected the chief magistrate to deal

with what the gentleman from Pittsfield calls this

awful power, and yet it is exercised by five or six

men whom nobody knows and nobody cares about.

We have been here for seven years at least, vot

ing for a governor, supposing that we were going
to put into his hands this awful power and re

sponsibility ; and it now turns out that instead of

that, the whole of this awful power has been in

the hands of men elected by the legislature, whom
we never dreamed of investing with any such

power. If that is the case, so be it ;
it is imma

terial to me. I say that one of the two things

ought to have beeen done and I sav it with all

deference to those who ought to have so much

experience in this matter. The reasoning of the

gentleman fails to convince me
;
and I must stand

upon my convictions. I am glad I am not bound
to make any more confession of my ignorance
than the gentleman from Pittsneld was kind

enough to make for me
; but here was a well-in

formed gentleman, one whom the people looked

up to, as being worthy to nil the highest office in

the Commonwealth, and he acknowledges that

before he Avent into the Council- chain her he had
no idea that it was of any particular importance
he seemed to have the same impression which so

many others have, that it was rather ornamental

than useful
; but he says that when he went there

he was convinced of its utility. Now, Sir, I

never have been there ; perhaps when I go my
mind will change as the gentleman s did. He
says he went in without believing in the Council

and came out believing in it. Now, I would ask

if the history of the Commonwealth will not show
that one part of the duties of that Council is to

investigate matters pertaining to the financial af

fairs of the government ;
and can it not be shown

in the history of this Commonwealth, that a man
who was a member of the Council got rich in

dealing in the Commonwealth s lands in Maine ?

I have heard of such a tiling, Sir. I do not know
as it is exactly becoming for me to go into the de

tails of the thing ; but I only Avish to call your
attention to the matter, and to ask, AVUO watches

the guardians when they are in their secret ses

sion ? It is not to be open to the public ; and for

what reason ? Why, Sir, they tell us it must be

a secret session, because the qualifications of can

didates for office should not be discussed before

the people. Why not r Sir, when a man is a

candidate for an elective office, you not only dis

cuss his qualifications, but you publish his faults

in all the newspapers, and all the faults which he

might be supposed to have, or which his father

and grandfather had before him; and when, it

comes to the appointment of officers, Avhy throw

a veil over all that is said ? I think, Sir, that it is

anti-republican. If a man, to get elected, must

pass this ordeal of public investigation, Avhy should

he not to get appointed Avhy should it not be

public in one case just as AA
-

ell as in the other ?

Sir, I repeat it, the proceedings of your Council

should be open. We have no secret tribunals, no

star-chamber investigations in this Common -

Avealth, under any pretence of state necessity. I

do not believe in any such pretence. I believe

the true way is to let the sovereign people kiiOAV

all that their servants are doing, whether they sit

in this end of the capitol or in that. The people
have a right to know.
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Now, Sir, let me tell you the difference between

the exercise of the pardoning power on the one

side and on the other. I will give an instance

which happened in a neighboring State ; because,

if this Council is to be advocated by telling

stories, I have a memory, Sir. There was a man
who owned a bank, and who built and owned a

flourishing city, in a neighboring State, I say

built it, because his money and his enterprise

caused it to spring up, and he was the principal

man there. He built hotels, and subscribed to

public charities
;
he was the foremost man in all

benevolent objects ;
he was a man of business,

tiusted and respected, with millions of money ;

but the same temptation occurred to this man,
that occurred to the other, whom the gentleman
from Pittsticld referred to, he had that slight

crime in the eyes of some, a facility of signing
his neighbor s name on the back of paper ;

that s

all, Sir. And, although he had done this for

years, he had always paid up, and no man be

lieved, for a moment, that he did not intend to

pay; but the breaking-down of a stage coach,

when he was going to a certain place to meet one

of these notes, prevented him from arriving there

in time, and the matter was discovered. It was
then found out what he had been doing for

years ;
but he did not, and he would not, run

away. He went to the State Prison
; and, per

haps, lie relied upon the pardoning power. Per

haps, I could tell my friend from Pittsfield, why
the man in Worcester did not run away. He
knew, that the very fact of his not running away,
would have an effect, not upon the jury, not

upon the court, but upon another tribunal, to

whom he could appeal in a short time. This

pardoning power was there invested in a single in

dividual
; and, although the whole city, Avhich

this man had built, petitioned with one accord,

and tried day after day, and week after week, to

get this responsible governor to grant a pardon
he did not grant it ; and it was not until after al

most the whole term of sentence had expired, and

until it was evident that the better course was to

pardon him, not for the purpose of sending him
back into society, but upon the understanding
that he would go no more to live among men for

the purpose of influencing their actions, it was

not until then that a pardon was sent to him, and

that was but a commutation. Now, Sir, I think

that case was rather different from the otl.er. I

know that the man in Worcester did not run
;

but he would have shot, like an arrow from a

bow, if he had not known of the Council-cham
ber. He calculated rightly ;

he foresaw that it

was easier to stay six, eight, or ten months in

State Prison, than it would be to hide and run

for a life-time. He judged wisely, as the event

proved. Now I come back to what I said before,

that it is not best for us to keep up this Council

for the purpose of pardoning criminals. I grant,

that the pardoning power should exist ; but, it

should be in the executive. Let us not have par
dons by the Council, with the advice and consent

of the governor ; but, let us have pardons by the

governor himself, that is what I want, and

nothing else. That is the only way in which the

pardoning power should be exercised. When I

go to the executive, I do not want him to say,
&quot; There is 110 responsibility resting upon me

;
I

never undertook to pardon a man in my life ;

nine gentlemen voted it, by more or less majority,

and I simply wrote my name.&quot; No, Sir ! I want

the responsibility where it should be
;
I want it

where the law, where the Constitution, and

where the people have put it, and nowhere else.

I do not want to be misunderstood in what I say.

I have no doubt, but that my friend from Pitts-

field used the pardoning power precisely as it was

the custom to use it ;
I am only speaking of the

practice as the people understand it ;
and if they

can get a chance to vote upon the question of re

taining the Council, 1 am willing to abide by
their decision.

One Avord, Mr. President, in relation to the

case which I had the honor to state to the Com

mittee, and which has been adverted to by the

gentleman from Pittsfield. I did not interrupt

him in his statement, although I might have

called him to order. It is said that the officers

petitioned, and that the citizens of Cambridge

petitioned for a commutation of that sentence. I

have no doubt it was so
;
but was there any evi

dence taken upon the oath of any man, which

any body supposes for a moment would have

shown his idiocy or iiicompetency ? Or was the

master of the house of correction deceived when

he heard him threaten, in case he ever got clear,

to burn his mother s other house ? Did his

mother petition for him ? But passing from

that, which I do not wish to contemplate for any

length of time, as the gentleman from Pittsfield

has quoted a remark which I made in all kind

ness, let me say to him that that man ought to be

hung, if there is any hanging ; as to that, I give

no opinion ;
but if you are to hang any body, he

had thoroughly qualified himself for it, and I am

willing to make this open declaration. Why, Sir,

he was properly convicted no man had any
doubt of his guilt ;

there was no token of

insanity ;
he had committed a fearful crime

against the laws of the land ; but the case came

before the Council, where 110 witnesses were ex

amined under oath, no testimony was taken, the



24th day.] THE LIEUTENANT-GOVERNOR. 525

Friday,&quot; BUTLER DANA. [June 3d.

law officer of the Commonwealth who represented
that district was not notified to attend and the

gallows was cheated of its due. Perhaps it is all

right, Sir
;
but at the same time I think it was a

mistake. I kno\v that about that time there was

a strong feeling in the community against hang

ing any body. That feeling has since somewhat

changed ; but about that time, in 1847, it was

difficult to get a jury that had not made up their

minds against capital punishment.
Let me give you another instance in relation to

the Council, which is put down in history ;
for I

find this thing is to be carried almost altogether

by telling stories. There was a woman who
went before the Council, who had been convicted

in this Commonwealth of being accessory to

murder before the fact the murder of her hus

band. She petitioned for pardon, and she set

forth upon her oath that at the time the sentence

of death was passed upon her she was quick
with child. She prayed executive clemency

through the Council, and this executive clemency
was refused. She was borne to the scaffold

; but

upon dissection it was shown that the law com
mitted murder of the infant yet unborn. I think

it will not quite do to say that the want of faith

in her statement is to overthrow the effect of this

case ;
for they refused to grant even a respite for

a short time, until nature would have settled the

question. I think they were as far wrong on one

side as I think the Council in the other case was

wrong on the other. I look upon them both as

mistakes, and therefore I do not wish gentlemen
to form an opinion upon the one side or upon
the other as to this existing Council.

It is said further, that we must have a Council

to examine these accounts. Why, Sir, in the

great State of Xew York, where millions arc in

vested and millions are expended every year by
the State, did you ever hear of a single complaint
made against their comptroller, who is the ex

aminer of all the accounts of that State r All

this is in the hands of one single man ; and has

any body ever heard, while all the departments of

their government have been attacked, while their

governors have been put into office and out of

office, just as politics happened to turn this y3ar
or that, and while amidst the changes of all other

officers the comptroller has retained his situa

tionhas any body ever heard of any attack upon
him in consequence of a failure to perform the

duties of auditing and examining those accounts,

amounting to millions upon millions of dollars ?

If this, man could do this duty, could not the

auditor do it here ? I was about to speak of the

examination of the accounts of the United States

by their auditors, but I will not allude to that,

because it might lead to party reflections, and I

am reminded that there are such tilings as &quot; Gar
diner claims.&quot;

Mr. l)AXA-(in his seat.) That was allowed

by a Board.

Mr. BUTLER. As my friend for Manches
ter remarks, that was not the fault of the audit

ors
;

it was a Board of Examiners who allowed

that claim, after the officers had rejected it. A
single officer, one who had the responsibility

upon him, would not alloAV a claim of that kind.

But leaving that, I ask again, if the great State

of XeAv York can get along without an examin

ing Board of Accounts, cannot the Common
wealth of Massachusetts, where there is far less

expenditure r Let me appeal to those gentlemen
who vote for the plurality system, because they
believe so much in following the example of

other States, and who, I find, are nearly all of

them in favor of a Council let me ask them, if

other States can get along without this examining
Board, if there is not a State in the Union that

has had a late revision of her Constitution, in.

which a Council is retained, why cannot Massa

chusetts get along in the same way r Are we
not as honest as they ? Are we not as

moral as they r Have we more convicts to

pardon than New York, or Pennsylvania, or

other States ?

Sir, I must still stand by my vote against the

Council. I believe the people require its aboli

tion. I talked with them in every part of this

Commonwealth before the Convention came to

gether, and I have no doubt upon that point, and

if it is not abolished now it will be hereafter.

It is only a question of time. I believe that un
less we do our work a little more thoroughly,
some fifteen years or more hence somebody else

will stand in our places, and the Council will be

abolished by them.

I agree with my friend from North Brookficld

(Mr. Walker) that if we are to have the Coun

cil, we should have as little of it as possible.

[Laughter]. If we must take it, let us have it in.

as small doses as possible infinitesimal, would
suit me best. If we are to have it, I shall vote,

and I hope every man will vote, to abolish as

much of it as we can. I shall vote for the amend
ment offered by the gentleman from North Brook-

field to have the Council to consist of but five. I

should like it better to have it consist of but three,

and still better if it were only one. I hope the

Convention will consider the matter well, and will

not pass upon it with haste.

Mr. DAXA, for Manchester. If it be in order

to do so, I will move to amend the report of the

Committee of the Whole, by substituting for it
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the first resolve reported by the Committee on the

office of Lieutenant- Governor.

The PRESIDENT. The motion is in order,

but the same result is reached, if the report of the

Committee of the Whole is rejected.

Mr. DAXA. I am not certain but I may wish

to propose my amendment nevertheless, and I am

perfectly willing to say what I wish to say before

the adjournment, but as it is late, if any one pre
fers to adjourn now I will yield for that pur

pose.

On motion of Mr. KIXGMAX, of Bridgewater,
the Convention then, at ten minutes past six

o clock, adjourned* until to-morrow morning, at

ten o clock.

SATURDAY, June 4, 1853.

The Convention assembled at 10 o clock, A. M.,

pursuant to adjournment.

Prayer by the Chaplain.
The Journal of yesterday s proceedings was

read and approved.

Report from a Committee.

Mr. ALLEN, of Worcester, from the Commit
tee on the Frame of Government, presented the

following Reports, which, on his motion, were

severally referred to the Committee of the Whole
and ordered to be printed :

1. Upon an Order of May 1.3th, relative to the

expediency of requiring the votes of a majority of

all the members elected to the Legislature, to the

enactment of a law or passage of a resolve, report
that it is inexpedient to act thereon.

2. Upon an Order of May 24th, respecting the
Purchase of Books, &c., by the Legislature, re

port that it is inexpedient to act thereon.

3. Upon an Order of May 20th, concerning
&quot;Special Privileges and Immunities,&quot; report that

it is inexpedient to act thereon.
4. Upon an Order of May 18th, concerning

Biennial Elections and Biennial Sessions of the

Legislature, report that it is inexpedient to act

thereon.

Assignment of Time for Taking the Vote.

Mr. WHITNEY, of Conway, moved that the

yote upon the resolves on the subject of the

Council be taken to-day at 11 o clock.

Mr. WHITNEY remarked that it appeared to

him that members were as well prepared for final

action upon this subject now as they were likely

to be at any future time
;
and as this Avas Satur

day, many members who resided in the country
desired to leave for their homes in the early part

of the day, and they wished to have an opportu

nity to vote upon these resolves before leaving
the city.

Mr. TYLER, of Pawtucket, said he hoped that

the motion would not prevail. He thought the

question upon a subject of so much importance
as this should not be taken when there was but

a thin attendance of members. It was one of the

most important questions, probably, that would
come before the Convention during its whole

sitting. It was a question whether one of the

departments of the government and they had

very respectable authority for calling it one of the

most important branches of the government
should be retained or abolished. But whether it

was to be retained or abolished by the Conven

tion, he was desirous that the vote should be

taken in a full House, and not upon a Saturday
or a Monday, when a large number of the mem
bers were generally absent.

Mr. BATES, of Plymouth, addressed the

Chair.

The PRESIDENT. The Chair would remind

gentlemen that the question is not debatable, but

that any suggestions which gentlemen desire to

make will be received.

Mr. BATES, said he hoped the motion of the

gentleman from Conway, Avould prevail. The

discussion, of this question had continued for

several days in the Committee of the Whole, and

it had been debated since it had been reported

back to the Convention. He trusted another day
would not be occupied in debate, but that the

question would be taken at the hour suggested.

If they were going to permit debate to be renewed

in Convention, and continued from day to day
after the subject had been fully debated in Com
mittee of the Whole, going into Committee of the

Whole was nothing more than a mere farce.

Mr. COLE, of Cheshire, observed that it was

well known there were individuals in the Con
vention Avho had had a great deal of experience
in the Council, and had likewise occupied the

position of chief magistrate of the Commonwealth,
who would be Avilling and glad of an opportunity
to express their AUCAVS upon this subject, and they
Avould probably be able to furnish much informa

tion which the Convention did not then possess.

He hoped therefore, for this reason that the mo
tion Avould not prevail.

Mr. WHITNEY, of Conway, stated that he

had made the motion in the full belief that the

Convention Avas prepared to take the question.

As had been said, the subject had been discussed

for three days in Committee of the Whole, and it

had passed that Committee by a fair majority.

Had this not been the case he should have thought
it unreasonable to make the motion he did, to fix
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the time for taking the question. But as the

action of the Committee was so decisive, it seemed

to him that further debate would not materially
affect the final result in the Convention, and to

day being the time when members generally
wished to return to their homes, he hoped the

time might be fixed when the question could be

decisively acted upon. Three-quarters of an hour

was yet left for debate, if any one desired it, but

he hoped that at the end of that time the Conven
tion would allow the question to be taken, lie

would not press the matter if he did not feel

assured that the majority of the members were in

favor of bis motion.

The question was then taken upon the motion

of Mr. Whitney to take the rote upon the reso

lutions relating to the Council, at eleven o clock,

and upon a division ayes, 112
; noes, 50 it was

decided in the affirmative.

Report from n Committee.

Mr. STJMXER, for Marshfield, from the Com
mittee on the Preamble and Bill of llights, re

ported that the Committee have had under con

sideration the petition of John P. Coburn and

others, praying that the laws of the Common
wealth be so modified, that no able bodied male

citizen be prevented from serving or holding a

commission in the militia on account of his color ;

that they ask leave to be discharged from the

.same, and recommend that it be referred to the

Committee on the Militia.

The Report was accepted and the petition was
referred accordingly.

The Council.

On motion, by Mr. WILSOX, of Xatick, the

Convention proceeded to the consideration of the

Orders of the Day, being the resolves on the sub

ject of the Council, as reported back from the

Committee of the Whole, amended.

Mr. DAXA, for Manchester, inquired whether

it would now be in order to move an amend
ment.

The PREXIDEXT said, that in stating the

question yesterday, he suggested that the imme
diate question was upon agreeing to the amend
ments reported by the Committee. This he

understood to be the proper statement of the

question. It appeared by the journal, however,
that the report of tho Committee of the Whole
had been made in the form of a recommendation,
that the resolutions, as amended in Committee,
should pass to a second reading. In the absence

of the chairman of the Committee of the Whole,
and following the record, the Chair would state

the question in this instance, in this form, Shall

the resolutions, as amended in Committee of the

Whole, be read a second time ?

Th? gentleman s motion to amend, will be in

order.

Mr. DAXA then moved to amend the resolu

tion reported from the Committee of the Whole,

by striking out the word &quot;

Resolved,&quot; and insert

ing in lieu thereof, the first resolve reported by
the Standing Committee.

The Convention, said Mr. Dana, has signified,

in a manner which cannot be misunderstood, a

disinclination to extend the debate on this subject.

I shall not, therefore, trespass upon the time of

the Convention ; but, as the question has been,

debated in Committee of the Whole, almost

solely upon one side, and treated less as a matter

of argument and reason, than as a matter of testi

mony and authority, so that if this question is

decided, it will be decided on the weight of

authority and testimony, and as I have neither

authority nor testimony to bring to bear, though
I trust I should not be without reasons, it seems

to me, that the best service I can render to the

friend^ of the Report, is to yield the floor to some

person who could bring this kind of argument to

bear. I am aware that it is the wish of many of

the members of the Convention, to hear from

gentlemen high in authority and experience, on
this subject, and to this end, I would call upon
the honorable gentleman from Taunton, (Mr.
Morton,) whom I see opposite to me, and if he
will consent to occupy the time in a few remarks,
I will cheerfully yield the floor to him.

Mr. MOUTOX, of Taunton. It was my fixed

determination, when this matter was brought be

fore the Convention, not to open my mouth in

relation to it, except to record my vote when my
nan.e should be called. But in consequence of

what lias been said to me this morning by way of

request, and in consequence of the appeal which
the gentleman opposite has just made to me, I do

not feel at liberty to decline occupying a brief

portion of your time. It will necessarily be brief,

for I am wholly unprepared to go into a formal

argument upon the subject.

I confess, Sir, that I have seen the decision

made by this Convention upon this question, and

upon one other, with great surprise. We have

just been told and doubtless correctly by the

gentleman before me, that there is an immense

majority of this Convention who have made up
their minds upon one side of this question. On
that account, and on account of the conclusion I

have come to, which is different from that to

which other and distinguished individuals who
have spoken upon this subject, have come to, I

feel great hesitation in addressing the Convention,
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and yet, when called upon, I cannot, very well

refuse to give in my testimony, rather as a witness

than as a person arguing the question before the

Convention.

I had supposed before I came here, that in re

lation to this subject, and one other which we

have discussed, the minds of the whole commu

nity were made up. I did suppose that the

people in every part of the State had come to the

conclusion that it was necessary to have a reform

in reference to the Council. But this only shows

how little I know of the springs of action which

operate upon the popular will in different parts

of the Commonwealth.

But I have some views in relation to this sub

ject which I feel bound to present to the Conven

tion, whether in accordance with the views of the

distinguished members of the Convention who
have spoken upon the subject, or with those of a

majority of the Convention or not.

I had supposed that the people throughout
the Commonwealth, seeing the multiplication of

offices, the increase of expenditure in the different

departments, the great number of commissioners

appointed, and the general tripling of the expenses
of the Commonwealth, had come to the conclu

sion, in the first place, that it was incumbent

iipon us to dispense with all unnecessary officers

and commissioners, and in the second place

from the limited knowledge they had received

that the members of the Council were not neces

sary to the administration of the government.
I will make one remark before I proceed, in re

lation to the subject now before us. I did not

intend to discuss the amendment which has been

adopted by the Convention, and I rejoice that an

amendment has now been proposed by my friend

which brings the question directly before the Con

vention, whether we shall dispense with or retain

the Council. I think if we are to have a Council

it should be chosen by the people, but I am not

prepared to say that it should be chosen by
districts.

I think it is one of the principles of a free gov

ernment, that the executive should be a unity.

Although it is a long time since I have read any

thing upon this subject, yet I believe that all the

writers upon the subject of a free government,

lay this down as a fundamental principle. I think

it is indispensable to an efficient administration of

the government that the executive should be an

unit, and that it would be a great misfortune to

have a divided executive for instance, to have

an executive on one side of a great political party,

and the Council upon the other. The duty of

the executive is to act and execute, and certainly it

is hardly consistent with that duty, that he should

be surrounded by others to retard and embarrass

that action. If it should happen in an election

by districts, that a majority of the Council would
be opposed to the executive, the wheels of the

government, in relation to the power of appoint

ment, might entirely stand still, and if offices of

any importance should become vacant, it would
not be possible for the executive to fill those

offices.

Mr. President, so much has heretofore been

said by demagogues and stump orators upon the

subject of economy, and against extravagance,
that it really has become odious and hazardous to

the reputation of any man to mention the subject

of saving money. We have been told that our

expenditure here is not worthy of consideration.

I am not going into an argument upon that sub

ject, but I will lay down one proposition which I

am willing to maintain anywhere, and that is,

that if our expenditure here can be diminished,

whether it be five thousand dollars or five dollars,

that expenditure should be saved.

The real question, then, is whether there is any

necessity of maintaining the Council r If there is,

then nobody will complain of the expenditure.

If they are unnecessary, we shall all be desirous

of cutting olf the expenditure, great or small,

which arises from retaining them. Xow, I have

come to the conclusion, after some experience,

that there are no duties to be performed by the

Council which cannot as well, if not better, be

performed without it. If that is a correct posi

tion, I have no doubt that all will be willing to

dispense with it.

Efforts have been made to show that the Coun
cil is necessary, and to show the labors and duties

of that body. I confess that I was a little sur

prised to hear it maintained and argued that it

was a laborious body. &quot;We have also been re

ferred to the circumstance that every member who
has been a member of the Council with the ex

ception of the chairman of the Committee, who
made that Ileport was in favor of retaining it.

The gentleman in his zeal did not correctly ascer

tain the facts, because there certainly were one or

more who have been members of the Council,

who do not think it necessary to retain it.

But even if they were united in that opinion, I

do not think it would be any very good authority
for retaining it, because I believe that no gentle

man, who has been favored with a seat at that

Council-board, has held that he was not honored

by it, and that he does not call hack the remem
brance of it with pride and satisfaction. Sir, it is

the mo.st pleasant situation under the government.
It is an asylum for disappointed politicians. It

is a retreat for those who have been engaged in
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arduous struggles for party. It is a body of just

the right size to enjoy one s self in, and is com

posed of gentlemen of the highest intelligence and

honor, of the greatest respectability, who arc sur

rounded by the best possible opportunities for

pleasant and instructive intercourse. They have

all the appliance to make them happy and pleas

ant, newspapers to read, delightful conversation,

and business enough to do, to convince the will

ing mind that they are laboring for the public.

[Laughter.] Sir, I speak with some experience,

perhaps some feeling, upon the subject. There is

nothing more delightful to the executive than to be

thus surrounded, and nothing contributes more

to his gratification, pleasure, and often to his re

lief. But I have yet to learn that those duties

which devolve upon the Council, are not such as

may be properly, and without great inconven

ience or labor, be performed by other indi

viduals.

One gentleman, in making out the great labor

of the Council, told us of its great value in advis

ing the governor in relation to the veto power,
and in the approval of bills. I suppose that that

gentleman, in his zeal, forgot that the Council

has as much constitutional power to advise the

governor, in relation to the veto power, as the

messenger to the House has.

Another gentleman of great eloquence in some

of his nights of oratory, when it was not easy to

get down upon terra firma to ascertain what the

facts were, told us, as a proof of the immaculate

purity of that body, that on one occasion, when

somebody had a very small majority for governor,

that they were so honest that they did not cheat

him out of the election. [Laughter.] I doubt

whether the gentleman would have been very
much grieved if they had done it. [Renewed

laughter.] I say on this occasion that the votes

were honestly and correctly counted, but I say

more, that the Council had nothing, and could

have nothing, to do with it. They have no right

to break opou a single seal or envelope of a vote

for governor.

In relation to the counting of votes, it is their

appropriate duty to count the votes for members

of congress, for senators, and for the electors of

president and vice-president of the United States.

And this labor, like all other devolving upon
them, is undoubtedly honorably and correctly

performed. And, after all, it is not a very great

labor. A schedule is prepared and alphabetically

arranged for each district, in which, at some pre
vious time, the votes had been entered, so that

the Council had nothing to do but to see that

they were correctly entered and footed up;
though I believe the more modern practice has

been, to make the schedule, and leave it for the

members of the Council to enter the votes there

in, and foot them up. It seems to me, that any

ordinarily educated person, who had been taught

to read and \vrite, and who understood arithmetic

as far as the Rule of Three, could perform all

those duties. It is simply the labor of correctly

transferring the returns in figures, making the

addition of them, and then deciding who has the

majority.

There is some responsibility in this duty, un

doubtedly, but it is not to be forgotten that they
cannot decide upon the validity of a single re

turn. They can only ascertain who appears to

be chosen. I would not impeach their transac

tions in relation to the performance of this or of

any other duty. I wish to bear testimony to the

honorable character and distinguished excellence

of every member of the Council, who ever came
within my knowledge. The selections have been

wisely and judiciously made, and I have no

I
doubt they have been an honor to your govern

ment, and have enhanced its respectability. But

!

instances have occurred in which they seem to

;

have been influenced as evcry-body on earth is

j

liable to be influenced by some political consid

erations. Instances in our history have occurred

in which they have given certificates of elections,

which were found to be incorrect, and where the

opponent has been afterwards declared to be enti

tled to the office. I do not mean to impute any
unusual incorrectness to that body, because I

deem that they have performed all the duties

which devolved upon them, with as much cor

rectness and fidelity as any body of men you
could elect.

AVhat are the duties of this Council, that re-

! quire men of such distinguished talents r Why,
I
you have a Committee on Accounts, who must
examine them all, and see that thcv are correct

a duty which good clerks anywhere can do, and

i which,, it was supposed when we had an auditor,

j

would be in a great measure performed by him.

If you have a suitable auditor, it seems to me
that lie Avould be the proper person to perform

j

that duty. You once had a Committee 011 the

\

Militia to audit their accounts, but it is now diffi-

j

cult to find enough of them to occupy the atten

tion of the adjutant-general. Again, I believe

i you have a committee to examine warrants, which

I

the governor has to draw, and to see that he does

not make any mistake in drawing checks in the

payment of accounts. Then we come to a very

important duty, and that relates to appointments.

There is no doubt that this is a duty of some im

portance, and I have long entertained the opinion

that it could be better performed by the Senate
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than by the Council. I have the highest possible

respect and veneration for the Constitution of the

United States, and I think that the greatest and

wisest men that ever lived in this country pre

pared that instrument. I regard it as a model

Constitution, and I believe that the nearer we

approach it, the more we are improving our own
institutions. The objection was made here, that

if you abolish the Council, the governor would

have nobody to consult in relation to the (qualifi

cations of candidates, and that we should be giv

ing too much authority to one man, or a very
few men. But I would ask if it would not be

quite as popular and democratic for the governor

to get his information from twenty councillors

assembled necessarily from all parts of the State,

as from nine men selected from one section of the

Commonwealth.
There is another subject to which I wish briefly

to allude, and which I consider of the greatest

importance ;
and that is, the pardoning power.

It is a very important and responsible power,
which has been described and explained in more

fitting terms by other gentlemen, than I can do.

Although I cannot concede that Massachusetts

has not the power to govern her prisoners without

holding out the inducement of pardon, yet I be

lieve that the exercise of the pardoning power is

very important and useful in the accomplishment
of that object ;

and if it were to destroy or impair
the effect of that power, it would be a strong ar

gument against the proposed change. It comes

in connection with, and has relation to, the pow
er of your courts, and I have no doubt that it is

always exercised with due respect and deference

to them. Its duties are not unlike those of the

courts of this Commonwealth, and in this respect

I am sorry to come to a different conclusion from

that of some of my friends here, who have occu

pied the same relation to that body that I have.

But I must speak frankly, and I must say that

it seems to me the Council is a body about as badly
constituted to perform its duty as any body you
can well imagine. I desire that gentlemen will

not misapprehend what I say, because I do not

mean to say that the Council has not exercised

its powers with great prudence, propriety and

honor, as they have made, probably, as few mis

takes as any other body ; but yet I apprehend it

is so constituted that it necessarily exposes itself

to more errors than almost any other body.

Suppose your courts were constituted as the

Council is, to try cases. One party brings the

case before us, and produces his witnesses, while

the other party is only formally before the court.

I believe it has never been usual to put them
under oath, and they make their own statements,

and there is nobody to examine the credentials

which are produced. Does not such a course of

proceeding expose the Council greatly to the

chance of imposition and deception. Your courts,

instead of proceeding in that way, keep the par
ties at a distance, or meet them with all formality
in their court rooms, and there proceed upon
their business. Is not that very formality a sys
tem of the greatest possible security for the right

administration of the law ? Then, again, suppos

ing you change the system, and your courts

should proceed as your Council do. From the

very nature of the case, they would receive this

testimony not under oath
;
admit the parties in

interest to come there under the most affecting

circumstances calculated to excite our sympathies,
and receive communications from abroad from

persons interested. Would there not be danger
that they would be imposed upon, and is it

not as important that the matter should be tried

as correctly before the pardoning power, in the last

resort, as before the court where it was first tried ?

Is there not danger that the great sympathy which

always more or less exists for parties who have

had the misfortune to commit crimes, may be

brought to operate? Then, again, is not this

Council liable and subject to influences exerted

from abroad. Is not the danger of their connec

tion with the public such that public opinion will

act upon them much more than if it were a tri

bunal sitting as a court. I do not wish to refer

to particular instances, but I know very well how
much the community interests itself in favor of

an individual who has been so unfortunate as to

be convicted of crime. If he has been ever so

bad a man, has been found guilty of crime, and
incarcerated in prison, all the kind feelings of our

nature are at once aroused in his behalf, and his

wife, children, and sisters, or friends, will excite

the attention of the whole community ;
and with

their aid, the man will always get representations
in his favor. What astonishes me most is this :

that the Council have been able, so thorough

ly, to withstand this interest. The pardoning
must be exercised by somebody, and if we cannot

find a better tribunal for it, it must be exercised

by the governor and Council.

I suppose I shall differ from several individuals

whose judgment and opinion I highly value, but

I have come to the conclusion that the governor

himself, standing alone and responsible for this

act, would be a much safer person in whom to

trust so important a power, than to let it pass

through the ordeal of the Council or any body
constituted like that. I am very much in favor

of personal responsibility. You have your judges
who are responsible for the law which they ad-
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minister. In. some States of this Union they have

a single chancellor who sits alone and decides im

portant questions, and for those decisions he alone

is responsible. Is it not important that we should

have such a responsibility attached to important
trusts ? For instance, by having a Council it re

lieves the governor of any responsibility, and I

think it rather endangers the existence of the

power. If it does not relieve him of any respon

sibility then I see no reason for having a Council

to aid him. I have looked about me in other

States and I have seen the Constitutions of many
of them, and I find there is scarcely a State in the

Union that lias the aid of a Council to advise the

governor. We stand in this respect in Massachu

setts almost alone. I suppose I have more respect
f:&amp;gt;r the example set for us by other States than

most individuals. How the power is exercised in

those States I do not know, but in defending my
own State I will not concede that it is better ex

ercised there than here. But if it can be well

exercised in those large States why can it not be

done here ? The duties connected with the exer

cise of tin s power are much more arduous and
the number of applicants for its benefits much

greater, necessarily, than in this State. I cannot

see why this whole duty may 1101 be performed,
and safely performed, by the governor. To be sure

there may not be the same easy access to the

governor here, from the nature of things, as there

would be to the Council. But may he not hear

and examine the whole case as well as the judge
or chancellor, and may he not then decide it,

whether oil account of mistake committed by the

court or on account of any change of circum

stances, or on account of the good conduct of the

prisoner himself, just as well as he can now, thus

doing justice to every-body and administering

mercy by rule and according to law ? I do not

wish to abolish, limit or restrict this power. But

I must confess I have come to the conclusion that

it would be better to fix mild punishments and

execute them with a great degree of uniformity I

rather than to have severe punishments with the

expectation held out that the person upon whom |

they were inflicted might get relief by applying to i

the pardoning power.
I have occupied more time already than I in-

tended to do when I commenced my remarks,

and, as yet, I have scarcely touched this subject.

I have merely stated the result of my own obser-
\

vation in a hasty and imperfect manner. I have I

come to the conclusion that the duties which have ,

been performed by the Council might as well be,
j

if not better, performed by some other persons, at

least without additional expense to the State. I

have come to the conclusion that the governor of
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this State would better discharge the pardoning

power than at present, at least with more safety
and with as ample time for the performance of

that duty. I cannot give you the precise number
of cases upon which he might be called to act,

because I had no expectation of addressing you to

day, but I suppose there may be one hundred

cases in which the governor might be obliged to

examine, and for this number he would have am

ple time to examine them with the necessary care

and attention in the course of the year. When
we elect men to office and pay them a proper

salary for their services, we have a right to expect
their whole time during the year. I have come
to the conclusion that the governor has ample
time for the performance of all his dxities, and that

this pardoning power may be as well performed

by his excellency alone as by him with the aid of

a Council.

Tlie hour at which it was ordered that debate

on the subject of the Council should cease, having
arrived, the resolves as reported to the Conven
tion from the Committee of the Whole, with the

amendment subsequently moved by Mr. Dana,
for Manchester, were read by the Secretary.
The question being upon the proposed amend

ment, Mr. DjcWITT, of Oxford, moved that Avhen

the vote is taken upon the amendment, it be

taken by yeas and nays.
The question was agreed to, and the yeas and

nays were ordered.

Mr. HOOPER, inquired whether the first ques
tion in order would not be on agreeing to the

amendment adopted by the Committee of the

Whole, and Avhether the motion of the gentleman
for Manchester, was not in fact, to substitute

the original resolve reported by the Committee

on the Council, in place of the amendment agreed

upon in Committee of the Whole.
The PRESIDENT. The difficulty is, that the

Committee of the Whole, when they reported
to the Convention, reported the resolution as

amended. Therefore, the Chair cannot state the

question on their amendment. If the Committee

had reported back the resolution with an amend

ment, then the question would have been on agree

ing to the amendment reported by the Committee,
but the Report was not presented in that form.

Therefore, the question now is on the amendment

proposed by the gentleman representing Man
chester, (Mr. Dana).

Mr. IIALLETT, for Wilbraham. I under

stand the question to be now distinctly, whether

we will have a Council, or whether we will

abolish it. Those who are in favor of continuing
the Council will vote in favor of the proposition

reported from the Committee of the Whole, and.



532 THE COUNCIL.



2oth day.]



534 THE COUNCIL. [25th day.

Saturday,] HALLETT STETSON. [June 4th.

lors elected by the people, to be chosen in dis

trict-, each district to consist of five contiguous

senatorial districts. The amendment proposed is

to substitute five instead of eight as the number

of councillors to be elected, and also provides that

they should be elected by the people, to be chosen

in districts, each district to be composed of eight

contiguous senatorial districts.

Mr. HALLETT, for Wilbraham. I have but

one word to say upon that subject. This Con

vention, if we are to be governed by its proceed

ings, in other forms of its action, has determined

that the governor shall be chosen by a majority

of all the rotes. The proposition is now that five

councillors, to control that governor, shall be

elected in five districts. It is certain that if you
have a governor chosen by a majority, and the

councillors chosen by a plurality of votes in the

districts which is one proposition which has

been carried you can never have unanimity ;

the two cannot harmonize. The plurality rule

has been applied to the choice of senators. The

same rule should be applied in the choice of

councillors ;
otherwise you will have voters voting

by different rules in the same district, one by a

majority and the other a plurality rule. The

idea which I wish to bring before the Convention

is this. If you piit the power of choosing the

governor into the hands of the majority party

in this Commonwealth, or the plurality party,

you must take care what you do with the coun

cillors with whom you surround him. If you are

certain of carrying your governor by the majority

principle, then it will do to put the councillors

upon the majority principle. If you do not ex

pect to carry the governor by the majority, then

your councillors should be as numerous as possi

ble, in order that some time once in a while,

within a half or a quarter of a century perhaps,

some other power may be in the Council-chamber

than that which has ruled Massachusetts from the

beginning. And I desire to say here, that I do ad

mire the remarkable tact, the pure political sagacity,

with which the minority in this Convention man

age and mould it to their will. Let them go one

step further in this action, Mr. President, and

what I have previously predicted would be the

result

The PRESIDENT. The gentleman must not

comment upon past proceedings.

Mr. HALLETT. I say one step further, which

is this step.

The PRESIDENT. The gentleman for Wil

braham can only speak of the present.

Mr. HALLETT. I only say, take this step

and you will consolidate that power which has

ruled

The PRESIDENT. The Chair will suggest
that the proposition is to substitute five instead

of eight as the number of councillors. It is a

very limited question, and does not embrace the

whole subject.

Mr. HALLETT. It embraces this question,

whether you will have five or eight councillors.

The PRESIDENT. That is the question.
Mr. HALLETT. If you are to have the coun

cillors chosen by a plurality of voters, I, as one

who have lived in this Commonwealth, ever

since I have lived in it, in a minority party,
desire to see that board of councillors as numer
ous as possible, that I may occasionally be able to

send one councillor into that board. That is my
meaning, Sir, and it has a bearing on this ques
tion. I say the tendency of the proposed amend
ment is to consolidate all political power in the

hands of one party in this Commonwealth. If it

does not do it, my political sagacity is not what I

have believed it to be. Therefore, I am opposed to

reducing the Council. If I cannot get the aboli

tion of the Council, then I want the Council as

numerous as possible, that those with whom I act

may possibly have some influence in the Com
monwealth. If you reduce the number, you re

duce the probability of the minority party having

any influence in the Council
;
because the nearer

you come to a majority, the nearer you come to

the controlling power in the Commonwealth,
and we all know what that has been. I am,

therefore, opposed to reducing the number to

five.

Mr. STETSON, of Braintree. I trust this

Convention will not adopt the amendment which

is proposed by the member from North Brook-

field. I think, Sir, that if we are to have any
councillors we may as wrell have eight as five. I

am opposed to any Council whatever, but if we
are to have any let us have the larger number. I

hope, Sir, this Convention will vote down both the

propositions, at least so far as this ; that they will

never submit to have the councillors elected by

districts, and that the number will not be re

duced.

The PRESIDENT. The Chair will suggest

that the Convention has ordered debate to close

upon this subject at a particular hour, and that

hour has passed. The Chair has no desire to

arrest any one who wishes to make suggestions,

but the proposition cannot be argued.

Mr. STETSON. I merely wish to say that if

the amendment passes, I will propose an amend

ment that the councillors shall be chosen by a

general ticket, and then there will be unanimity
between the governor and Council.

The question was then taken on the amend-
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meiit proposed by the gentleman from North

Brookfield, (Mr. Walker,) and it was rejected.

Mr. BARTLETT, of Boston. I now
make the motion to amend the resolution by

striking out all after the word &quot;

people,&quot;
and in

serting the word, &quot;by general ticket.&quot; The

Convention will see that it embraces the general

question whether it is wiser to run the risk of a

popular election on a general ticket for the sake

of

The PRESIDENT. Debate is not IIOAV in order.

Mr. UPTON, of Boston. I would suggest to

my colleague to put in the word &quot;annually&quot;

after the word &quot;elected,&quot; so as to provide that

the councillors shall be chosen &quot;

annually by a

general ticket.&quot;

Mr. BARTLETT. I supposed it did so stand.

I have no objection to the modification, and will

accept it.

Mr. HATHAWAY, of Freetown. Do I un

derstand the rule which the President has adopted

with reference to the closing of debate, that be

cause the Convention orders the debate to close

on a particular question, which was pending at

the time the order was made, therefore there can

be no debate on any future question ?

The PRESIDENT. The question pending
when the order was made, was a general question,

and therefore the order must be carried out until

all amendments are disposed of.

Mr. HATHAWAY. I think, if that is so,

the Convention must sec the inconvenience of

such a rule
;
and I hope they will be less hasty

in future in adopting any order to close debate at

a particular hour. For in reference to this very
matter I would like an opportunity to say some

thing, but I am cut off by the order which the

Convention has made.

The PRESIDENT. The Chair must follow

the order of the Convention. It was ordered that

debate should cease at a certain hour, and that

hour has arrived.

The question was then taken on the amend
ment

;
and upon a division, there were ayes, 95

;

noes, 148. So the amendment was rejected.

The question was then taken on agreeing to

the resolves as amended, and it was decided in

the affirmative.

Vote Ordered.

Mr. WESTON, of Duxbury, moved that the

question on the resolves on the subject of the

Lieutenant - Governor, be taken at half -
past

twelve o clock, to-day.
The motion was agreed to.

On motion by Mr. CUSIIMAX, of Bcrnard-

ston, the Convention then went into

COMMITTEE OF THE WHOLE,
On the unfinished business of yesterday. Mr.

Griswold, for Erving, in the Chair.

The question was stated to be on the amend

ment of the Report of the Committee, which had

been moved by Mr. Wilkins, of Boston, being to

strike out from the last line of the second article,

the words, &quot;the Senate is equally divided,&quot; and

insert in lieu thereof, the words,
&quot; his vote may

affect the decision of the question.&quot;

Mr. BATES, of Plymouth. I wish to say that

I hope, when we vote upon this question, we
shall do so understandingly. The Lieutenant-

Governor, if he is made President of the Senate,

will have no vote by virtue of his office, but can

only have the right of voting which may be

specially conferred upon him. If the amendment
is adopted, it will place this power in the hands

of the President of the Senate, that if the Senate

is equally divided, he may hold the balance
;
and

if there is a majority of one, he may still hold

the balance, and annul all the acts of the Senate,

passed by that majority. Suppose the Senate

should be equally divided, politically, and one

member of that body should be alsent or should

die, so that the seat would be vacant, then, Sir,

the President of the Senate would have power,
in case of the adoption of this amendment, to

annul every act of the Senate throughout the

session, although he would not be a member of

the body. It appears to me, that this is one of

the most sweeping amendments which it was ever

proposed to engraft upon any instrument
;
and I

hope the Convention will examine the effect of it

before they consent to adopt any such measure.

Mr. WILKINS. The gentleman from Ply
mouth does not give any reason why, if we
clothe this officer with any power at all. he should

not have the power which the amendment pro

poses to confer upon him. I want those gentle

men, who are opposed to the amendment, to give

some reason, if they can, why this officer should

be clothed with power to sustain a bill, without

giving him any power whatever to defeat a bill.

That is the point which I cannot understand.

Now, if the Senate was divided equally, very

clearly the vote would be lost, unless the presiding

officer could vote, and thus change the resxilt. If

we do not want him to decide questions in that

way, why give him any vote at all ? But, if we
clothe him with any power, if he can sustain

what he deems a good bill, when the Senate is

equally divided, I really cannot see why he

should not have power to defeat a bad bill when
his single vote will do it.

Mr. BIRD. The gentleman from Boston

argues that if we give the President of the Senate
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power to untie a vote, we should, for the same

reason, give him poAver to vote when a measure

is carried by one majority. I submit, Sir, that it

does not follow at all. It is bad enough to give a

gentleman who is not elected by the people for

that purpose, power to vote in case of a tie
; but

it is still worse to give him power to vote in two

contingencies. The Ileport of the Committee

proposes to give power to vote where there is a

tie
; but the gentleman from Boston would add

another case, so that he might vote not only
where there is a tie, but where his vote will affect

the result. There is a material difference between

the two casbs
;
and I hope that the amendment of

the gentleman from Boston will not prevail. My
view of the matter is, that no one not chosen by
the people solely for the purpose of voting in the

Senate, should ever be allowed to vote there
; and

I think that proposition cannot easily be refuted.

We now propose to elect senators by the people ;

we dare not go away from this Convention with

out making that provision, for it is one of the

most important things which brought us here, to

provide that in some way or other the people

might choose all their senators, instead of having
the vacancies in that body filled as they have been

heretofore, because they desire that those who

represent the people should be chosen directly by
the people. That is a principle which I deem

important, and I trvist that we shall adhere to it,

and that we shall not give any man not elected

by the people for that purpose, a vote in either

branch of the legislature. I do not care what the

usages are in other States, or with regard to the

practice of the Senate of the United States
;
I

hope Massachusetts will never follow the bad ex

amples of other States, or go to the Senate of the

&quot;United States for authority in any matter, par

ticularly a matter affecting the liberties and rights

of the people. Let us look at the power which

we should be placing in the hands of the Presi

dent of the Senate in giving him this vote. If I

may be allowed, I will say to my excellent friend

from Bernardston, (Mr. Cushman,) that I believe

he never could have occupied the chair which he

has filled for the last two years, if that office had

carried with it the duties of President of the

Senate, because he would have had arrayed

against him the whole influence of the Western

1-lailroad. So it will be hereafter, if the amend
ment is adopted to make the Lieutenant-Governor

President of the Senate. The question will be

asked all over the State, not whether he is a good
and capable officer, but all along the track of the

Western Ilailroad it will be,
&quot; What does he

think about the Tunnel r&quot; In Norfolk county it

will be,
&quot; What does he think about the Charles

Paver Ilailroad :&quot; In some other parts of the

State it will be,
&quot; What does he think aboiit the

Liquor Bill ? Questions of this sort will be

constantly entering into a matter where they have

no business to enter all these questions which

are entirely impertinent now in relation to an

executive officer, but which will become very

pertinent if he be placed in a position, to exert

legislative influence. I think there can be no

question but that the amendment of the gentle

man from Boston will be defeated on that ground;
and if we do not want to give two contingencies

instead of one, the article should be stricken out.

If you want to put up the Lieutenant-Governor

as a mere puppet a pretty piece of machinery to

be looked at but not used, to give him position,

as the gentleman from Bernardston says, I doubt

whether this office will elevate him at all. Even

if he have no power to appoint committees, you
cannot deprive him of all influence. If he is to

preside over the Senate, let him be shorn of every

particle of power of which you can deprive him
;

but after all you cannot deprive him of influence ;

his very position gives it to him. I trust, there

fore, that the amendment of the gentleman from

Boston will be rejected, and then that the second

article will be stricken out.

Mr. IK)OPE II. It strikes me that the proposed
amendment is unnecessary and unusual, and one,

that for that reason, ought not to be adopted. If

we place the Lieutenant- Governor in the Senate

as presiding officer, I think it is quite sufficient to

give him in that capacity the casting vote. This

will provide for a contingency which may happen
and which, I understand, once did happen in the

history of this Commonwealth, when the Senate

was equally divided, and they then gave the

President the first vote for the purpose of tieing

the Senate, and then a casting vote to untie them

which gave him. two votes. Now, if the Sen

ate should happen to be equally divided politi

cally, it seems to me that there is a propriety in

allowing a man who is elected by the inhabitants

of the whole State to have a casting vote for the

purpose of carrying such measures as may be im

portant ;
and that is power enough. If he does

not vote when there is a tie, of course the propo

sition is lost. Suppose lie represents the domi

nant party throughout the State, and they have

a majority in the House of Representatives, while

the Senate is equally divided
;
unless he had the

casting vote, every measure which should pass

the House and go to the Senate, might there be

lost because there was a tie. I think there is a

manifest propriety in giving a man who is elected

by the whole people with a view to this office

for that will be the fact an opportunity to carry
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those measures which have been carried through
the other branch of the government.
The majority have the power to appoint their

own committees. If he should represent the

majority party, and the majority puts him there,

then it is just as well for him to appoint the com

mittees, as for the Senate themselves to do it. I

shall be in favor of making him the presiding
officer of the Senate, but I am opposed to the

amendment of the gentleman from Boston.

Mr. MORTOX, of Quincy. This section in

relation to the Lieutenant-Governor was based

solely upon the ground of the abolition of the

Council. But, inasmuch as it has been decided

by this Convention that the Council is not to be

abolished, I hope and desire that this whole mat
ter shall be rejected. The duties of the Lieuten

ant- Governor are simple in themselves. lie is

put in a position, by presiding over the Council,

to learn the duties of the governor, in order that he

may discharge them, provided an accident should

happen by which we should lose the chief magis
trate. I presume that was all that was intended

for him to do, and inasmuch as we have decided

to retain the Council, I hope this provision will

be stricken out.

Mr. CUSIIMAX, of Bernardston. I have but

a word to say upon this matter. It is desirable

that the Committee of the Whole should precisely
understand the question. As I understand it

and upon that point I desire the instruction of

the Chair after the motion of the gentleman
from Boston shall have been acted upon, the mo
tion of the gentleman from Xatick, (Mr. Wilson,)
will be next in order, that is, to strike out the

second section. If that is adopted, and there is

110 motion that the Lientenant-Governor shall be

a member of the Council, then the Lieutenant-

Governor will have no position whatever. I do

not know but the gentleman from Xatick intends

to follow his motion with a motion to insert the

provision of the present Constitution in relation

to that matter. But certainly, I think this Com
mittee will not consent to adopt the motion of

the gentleman from Xatick, unless we have

something further.

There arc seventeen States in our Union,

which, for many years, have tried the experiment
of making the Lieutenant- Governor, President of

the Senate. Xow, Sir, if experience is the test of

wisdom, I submit to the Committee that the ex

perience of so many States, in regard to the work

ing of that system, should induce us to follow

their example.

Then, still further, we have the experience of

the workings of the system under the Constitu

tion of the United States, and we find that it has

worked admirably. But the gentleman from

Taunton, (Mr. Morton,) has spoken with great

truth and force upon that point, and it is unne

cessary for me to enlarge upon it. It is found

that the duties of the presiding officer of the

United States Senate are performed with great

ability and general satisfaction.

Therefore, on the whole, though I feel no

particular interest in the matter, and thoxigh it is

quite apparent from the course of debate, that the

Committee of the Whole are of opinion that the

Lieutenant-Governor should remain as he is,

still it is the opinion of the Committee, and it still

remains my judgment, that he should be placed

in a more important station. But if he is not

made the President of the Senate, then he should

remain at the head of the Council.

Mr. WILSOX, of Xatick. I simply wish to

say, that if the motion prevails to strike o\\t the

second article and I hope that it will I in

tend to move to substitute in its place, the second

article of section second, chapter second, of the

present Constitution, to wit :
&quot; The Governor, and

in his absence the Lieuteiiant-Governor, shall be

President of the Council ; and the Lieutenant-

Govcrnor shall always be a member of the

Council, except when the chair of the governor
shall be vacant.&quot; I propose to make that substi

tute, and then let the Constitution, in that re

spect, remain as it is.

As we have determined to retain the Council,

I hope we shall continue the Lieutenant- Gover

nor in the executive branch of the government,
where he can give the aid of all his talent and

influence to the Governor and the Council in

carrying forward the executive branch of the

government, and thus leave the Senate unem
barrassed in the election of its own officers, that

they may place a man in the chair in whom they

may have confidence in making up the commit

tees of that body. I believe that will be the

most satisfactory to the people.

Mr. SARGEXT, of Cambridge. We are told

that if this amendment prevails, the Lieuteiiant-

Governor is left &quot; nowhere.&quot; It seems to me
that when we have adopted that amendment, the

second article of the Constitution still remains.

There is no provision in this Report for striking

it out, and therefore the second section will not

be changed.
Mr. COLE, of Cheshire. I perceive that the

time determined upon for taking the vote upon
the Report of the Committee, has about arrived.

Having been a member of the Committee which

reported the resolves under consideration, I should

have been glad of the opportunity of expressing

my views upon them. But the order of the
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Convention has deprived me of that privilege,

and therefore I have merely time to express, in

brief, my compassion and pity for the individuals

who may hereafter be elected Lieutenant-Gover

nor. We have bereft him of the title &quot; His

Honor,&quot; and we are now about to take away the

duties which would give him a little name and

elevation ;
and I should have been glad to ex

press my views upon that subject. I simply
would suggest now the hope, that hereafter the

Convention will not be quite so hasty in fixing

the time for closing debate.

The time having arrived when debate was

ordered to be closed, the question was first taken

upon the motion to strike out from the second

article the words &quot; when the Senate is equally

divided,&quot; and inserting in lieu thereof, the words
* when his vote may affect the decision of the

question ;

&quot; and it was not agreed to.

Mr. KNOWLTOX, of Worcester. I move to

amend the resolves by striking out all after the

word &quot;Resolved,&quot; and insert in lieu thereof, the

words &quot; that it is expedient to strike from the

Constitution so much thereof as relates to the

office of Lieutenant- Governor.&quot;

Mr. WILSON, of Natick. Is not the pending
motion to strike out the second article ?

The CHAIRMAN. The gentleman from

Worcester has submitted a motion, but the Chair

is of the opinion that the motion heretofore made

by the gentleman from Natick, to strike out the

second article, takes precedence.

The question was then taken on the motion

made by the gentleman from Natick, (Mr.

Wilson,) and it was agreed to.

Mr. HUBBARD, of Boston. I move to

amend the Report of the Committee, by inserting

therein, after the first article, the second para

graph of article first, section second, chapter

second, of the present Constitution, which is as

follows :
&quot; The Governor, and in his absence the

Lieutenant- Governor, shall be President of the

Council, but shall have no vote in Council
; and

the Lieutenant-Governor shall always be a mem
ber of the Council, except when the chair of the

governor shall be vacant.&quot;

Mr. KXOWLTON. I rise to a point of order.

It is, that my motion takes precedence of the

motion made by the gentleman from Boston.

The CHAIRMAN. The Chair thinks it does

not, as the Committee have a right to put the ar

ticle in the best shape before a motion to strike

out can be entertained, and he therefore overrules

the point of order.

Mr. OLIVER, of Lawrence. Will not the

article in the present Constitution, which is pro

posed, by the motion of the gentleman from

Boston, (Mr. Hubbard,) to be inserted in these

resolves, stand in the Constitution as it now is,

without any action of this Convention ?

The CHAIRMAN. That is not a question for

the Chair to decide.

Mr. HUBBARD. There is no specific pro
vision that these articles, as reported by the

Committee, shall be substituted for any particular

part of the Constitution. But the first of these

articles contains substantially the provisions of

the first article of the present Constitution, which
I have read, though it contains several verbal

amendments. Now, I suppose, that if the arti

cles proposed by the Committee should be adopt

ed, it would not be contemplated that these three

articles, with the modification of phraseology to

which I have alluded, would be inserted in the

Constitution, and at the same time retain the first

article as it now stands in the Constitution.

Hence it would appear that these articles were

intended substantially as a substitute for that part

of the Constitution which relates to the Lieuten

ant-Governor. And as we have refused to place

the Lieutenant-Governor in the position of Presi

dent of the Senate, it seems to me necessary to

perfect the Report of the Committee, and to re

store that paragraph.
The question was then taken upon the adop

tion of the motion made by Mr. Hubbard, and it

was agreed to.

So the amendment was adopted.

Mr. KNOWLTON. I now renew my former

motion, which was to strike out all after the word

&quot;Resolve,&quot; and to substitute therefor, the words
&quot; that it is expedient to strike from the Constitu

tion so much thereof as relates to the office of

Lieutenant- Governor.&quot;

Mr. BRADBUltY, of Newton. How can that

motion be made without reconsidering the vote by
which the Convention has already adopted some

thing ? I do not understand that the amendment

is in order, for it trenches upon the amendments

already adopted.

The CHAIRMAN. The Chair thinks that a

motion to strike out the whole article is in order,

after the articles have been amended so as to suit

the views of the Convention.

Mr. BATES. The Committee of the Whole,
which amended the first article, is not the Com
mittee of the Whole which is now acting. It will

be recollected that in a previous Committee of the

Whole, the first article was amended by striking

out the words &quot; whose title shall be His Honor,&quot;

and then it was referred back to the Convention,

which referred it to the Committee of the Whole,
to whom was referred the subject of the Council.

Mr. BRADBURY. It has also been amended
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by this very Committee, and this Committee have

decided, that at least something shall be retained

in these resolves, and the gentleman from Wor
cester, (Mr. Ivnowlton,) now moves to strike it all

out.

Mr. HOOPER, of Fall River. It seems to me
that the object of the gentleman will be attained

by rejecting the resolves as amended. Ifrejected,
then the motion of the gentleman from Worcester,
to strike out the article from the Constitution,

might be in order as a subsequent action of the

Committee. If the Resolves of the Committee
are rejected, then the Constitution, without a

further motion, remains as it is. If they choose

by a subsequent vote to strike it out from the

Constitution, a motion to that effect will be in

order.

Mr. EARLE, of Worcester. I do not pretend
to know much of the regular order of proceeding,
but I had supposed that when a subject was under

consideration, it was always in order first to per
fect the original proposition as nearly as you can,

and that until you have so perfected it ; until all

the propositions to amend have been made, a mo
tion to strike out was not in order. That is

according to all the experience I have ever had.

The reason of the rule is obvious. When a

proposition is first presented, you may be milling
to strike it out, when you would not so rote after

it has been perfected. It is therefore important
that it should be perfected before the vote is taken

upon striking out. I think now is the time to

offer the amendment proposed, and that it is per
fectly in order.

The CHAIRMAN. The question is upon the

motion of the gentleman from Worcester.

The question being taken, the motion did not

prevail.

Mr. WILSON, of Natick, desired the article as

it now stood, to be reported to the Committee.
The article was read by the Secretary and is as

follows :

_

Article 1. There shall be annually elected a
Lieutenant- Governor of the Commonwealth of

Massachusetts, whose eligibility to the office and
qualification therefor, shall be the same as those
of the Governor

; and the day and manner of his

election, and the qualifications of the electors,
shall be the same as are required in the election
of a Governor. The return of the rotes for this

officer, and the declaration of his election, shall be
in the same manner

; and if no one person shall be
found to be elected, the vacancy shall be filled by
the Senate and House of Representatives in the
same manner as the Governor is to be elected, in
case no one person shall have been elected by the

people, to be Governor.
The Lieutenant- Governor shall hold his office

for one year, next following the first Wednesday

of January, and until another is chosen and qxial-
ified in his stead.

Article 2. The Governor, and in his absence
the Lieutenant- Governor, shall be President of

the Council, but he shall have no vote in Coun
cil

;
and the Lieutenant-Governor shall always

be a member of the Council, except when the

chair of the Governor shall be vacant.

Article 3. Whenever the chair of the Governor
shall be vacated, by reason of his death or ab
sence from the Commonwealth, or otherwise, the

Lieutenant- Governor, for the time being, shall,

during such vacancy, perform all the duties in

cumbent iipon the Governor, and shall have and
exercise all the powers and authorities, which, by
this Constitution, the Governor is vested with,
when personally present.

Mr. WILKINSON, of Dedham. I move that

the Committee do now rise and report the resolves

to the Convention with the recommendation that

they ought to pass.

The motion was agreed to.

The Committee accordingly rose and the Presi

dent having resumed the Chair of

THE CONVENTION,

The CHAIRMAN, (Mr. Griswold, of En-ing,)

reported the resolution as amended with the re

commendation that it do pass.

Mr. BATES, of Plymouth. I should like to

know whether the Lieutenant- Governor, when
he is not President of the Council, is to have any
vote in it. This resolve says he shall always be

a member of the Council. Now it strikes me that

this provision may be so construed that he shall

have no vote there at all.

The PRESIDENT. The Chair will read the

resolve and gentlemen can judge for themselves.

The resolve was again read.

Mr. BATES. Well, Sir, as I understand it,

the Lieutenant- Gorcrnor can have no vote. It

seems to me there is an inconsistency somewhere.

You provide that the Lieutenant-Governor shall

be a member of the Council and yet you provide
that he shall have no vote.

Mr. IIUBBAKD. As I understand the re

solve, it provides that the President of the Coun
cil shall have no vote, but it does not apply that

restriction to the Lieutenant- Governor when not

acting as Governor. He is to be a member of the

Council and the practice has always been that he

should have a vote.

Mr. GRAY, of Boston. It does seem to me
that the gentleman from Plymouth, (Mr. Bates,)

is certainly correct in his position, at least, it may
very fairly be said that the Constitution ought to

be made more clear upon this point. I am aware

that the practice has been that the Lieutenant-

Governor should have a vote in the Council, but
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a very fair constmctioii of the amendment which

has been adopted at the instance of my colleague,

(Mr. llubbard,) will preclude him from any vote.

It seems to me, therefore, that it will be rather

unsafe to leave it where it is.

Mr. BIRD, of Walpole. I think the gentle

man from Plymouth is correct in saying that the

Lieutenant-governor cannot, according to this

provision, have any vote in the Council. Upon
a strict construction of the Constitution, I very
much doubt whether any other interpretation

could be given. I would suggest, therefore,

whether it would net be as well to leave this

matter as it now is, and dispose of it at some

other time.

Mr. BATES. My only object in calling the at

tention of the Convention to this matter was,

that, as there seemed to me to be some ambiguity
in the language, it should be made clear. This

matter, however, can be accomplished by the in

sertion or alteration of a single word, and I think

it may as T*, ell be done now as at any future time.

I should certainly not think it worth while to spend
another day in the consideration of the subject on

that account.

Mr. CUSUMAN, of Bernardston. If the gen
tleman from Plymouth will read this whole sec

tion I think he will have no difficulty in relation

to this matter. This provision, if I mistake not,

was adopted in the formation of the Constitution

in 1780. It has continued down to this time, and

the right of the Lieutenant-Governor to vote in

Council has never been called in question.
Mr. BATES. I am still of the opinion that if

this provision be strictly construed, it will preclude
that officer from any vote.

Mr. WILSON, of Natick. The article declares

that he shall have no vote while acting as Presi

dent of the Council, but it does not so declare

while he shall act as a member. I think proper
construction of the article as it now stands will

give him a vote in Council
;
at any rate, that has

always been the practice. However, if it can be

amended so as to make that construction more

clear, I shall not object.

Mr. HUBBARD, of Boston. In order to re

lieve gentlemen from all doubt upon the subject,

I propose the following amendment, to come in at

the end of the paragraph relating to this subject :

&quot; And he shall be entitled to vote in all cases

except when acting at president.&quot;

Mr. HOOPER, of Fall River. I would suggest
a further amendment, thatwhen he shall be acting
as president he shall have the casting vote. If

we are going to have a Council, and have them
elected by the people, I think the President of

that Council ought to have the casting vote.

Mr. UPTON, of Boston. I trust my colleague,

(Mr. llubbard,) will withdraw his amendment.
This article as it now stands has stood upon our

statute book ever since the formation of the Con
stitution in 1780, and it has always been under
stood that while the Lieutenant- Governor, when
he is acting as Governor, is not entitled to vote as

councillor, because he is not then a councillor but

the chief executive magistrate of the Common
wealth of Massachusetts, and as such is to be

President of the Council. Yet he is allowed to

vote as councillor under all other circumstances.

AYell, Sir, this article stands now in precisely the

same form in which it always has stood, and if

you rr ake any change that change will have to be

submitted to the people. It is proposed to allow

the office of Lieutenant-Governor to remain in the

same form as we find it, with the addition, per

haps, of some other duties, and why not let this

article remain in the Constitution preciseh
r as it

now stands ? The construction has never been

disputed, and I think it is clear enough. I hope,

therefore, that the Report of the Committee will

not be amended, but that it will be adopted
entire.

Mr. EARLE, of Worcester. There are now
but three minutes before the hour when, by an

order of the Convention, we must adjourn until

three o clock. For the purpose, therefore, of en

abling me to move that when the Convention

adjourn, it adjourn to meet on Monday next, I

move that the subject be, for the moment, laid

upon the table.

The question was taken, and the motion did

not prevail.

The question then recurred upon the amend
ment of the gentleman from Boston, (Mr. Hub-

bard).

Mr. HUBBARD. I have never had any doubt

as to the construction of this article, but in order

to meet the objections which were raised by several

gentlemen I proposed this amendment. I how
ever prefer that the article shall remain as it now
stands, and, in accordance with the suggestion of

my colleague, I therefore withdraw my amend
ment.

Mr. KELLOGG, of Hadley. Is an amend
ment in order ?

The PRESIDENT. No amendment is pend

ing. The Chair will, however, remark that there

is but one minute remaining before the time fixed

upon by the Convention for an adjournment will

arrive, and that the gentleman will scarcely have

time to offer his amendment.

Adjournment.

Mr. MORTON, of Quincy, desired to move
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that when the Convention adjourns, it adjourn to

meet on Monday next, at 10 o clock.

The PRESIDENT remarked that the motion

could only be entertained by unanimous consent.

Objection was made.

Mr. MORTON then moved that the resolves

under consideration be laid upon the table, to en

able him to submit that motion.

The motion was agreed to, and the resolves were
ordered to be laid upon the table.

Mr. MOHTOX now moved that when the

Convention adjourns, it adjourn to meet at ten

o clock, A. M., on Monday next.

Mr. BUTLER, of Lowell, said he thought that

if no afternoon session was held, the Convention

ought to continue its session this morning until

a later period ;
he therefore asked the consent of

the gentleman from Quincy to substitute for the

motion he had made, a motion that the Conven
tion continue its session this day, until two
o clock.

Mr. MOHTOX acceded to the proposition, and
the motion was accordingly amended and agreed
to by the Convention : ayes, 139

; noes, 28.

Mr. WESTOX, of Duxbury, inquired if it

would be in order to move to reconsider the vote

by which the Convention adopted the standing
order to adjourn at one o clock.

The PRESIDENT replied that no such motion
was necessary ; the order could be changed or

rescinded simply by a motion to that effect.

Mr. WESTOX then submitted the motion that

the Convention do hereafter adjourn at two o clock

until otherwise ordered.

Mr. EAMES, of Washington, moved to lay
the motion of the gentleman from Duxbury up
on the table.

The latter motion prevailed, and the motion of

the gentleman from Duxbury was laid upon the

table.

Mr. EARLE, of Worcester, then renewed the

motion that when the Convention adjourns, it ad

journ to meet at ten o clock, A. M., on Monday
next.

The motion was agreed to.

Lieutenant- Governor.

On motion of Mr. BUTLER, of Lowell, the

Report of the Committee of the Whole upon the

subject of the Lieutenant- Governor, was then
taken up for consideration.

Mr. KELLOGG, of Hartley. I desire to offer

the following amendment in lieu of the third ar

ticle of the Report of the Committee :

When by reason of sickness or temporary ab
sence from the Commonwealth the governor
shall be unable to perform his official duties, the

Lieutenant-Governor shall have the powers, and

perform the duties of the governor ; but in case

of the removal from office, resignation or death
of the governor, the Lieutenant-Governor shall

succeed to the office, and become the governor of

the Commonwealth.

Mr. KELLOGG, of Hartley, said, I beg leave,

Mr. President, to call the attention of the Con
vention to the third article of the Report of the

Committee. That article is a transcript of the

third article of the second section of the second

chapter of the Constitution, and contains the fol

lowing words, viz :

&quot; Whenever the chair of the Governor shall be
vacant by reason of his death or absence from the

Commonwealth, or otherwise, the Lieutenant-
Govemor for the time being shall, during such

vacancy, have and exercise all the powers and au
thorities which by this Constitution the Governor
is vested with when personally present.&quot;

It will at once be perceived that this article

makes no distinction between a temporary absence

of the Governor from the Commonwealth and his

removal from office, resignation or death
;
and

that while, in either of those contingencies, it de

volves the entire administration of the executive

department upon the Lieutenant- Governor, it

gives that officer no authority to assume the title

or designation of Governor, thus presenting the

anomaly of an officer possessing all the powers
and performing all the duties of the first magis
trate by the style and designation of the second.

Xow, Sir, with a view to discriminate between

a temporary absence of the Governor from the

Commonwealth, and his removal from office, re

signation or death, and to enable the Lieutenaiit-

Governor who, on the occurrence of either of the

three last mentioned events would be the real first

magistrate, to assume the designation or title of

Governor, I propose to amend the Report by
striking out all of it after the words &quot;Article 3d,&quot;

and substituting the following :

When, by reason of the sickness or temporary
absence of the Governor from the Commonwealth
he shall be unable to perform his official duties,
the Lieutenant- Governor shall have his powers
and perform his duties. But, in case of the re

moval from office, resignation or death of the

Governor, the Lieutenant- Governor shall succeed
him and be Governor of the Commonwealth.

Mr. EARLE, of Worcester. As I understand

the proposition of the gentleman from Hartley,

(Mr. Kellogg,) it meets my hearty approbation.
If I understand it aright, it provides that in case

of the death of the Governor and where the duties

of the office shall devolve upon the Lieutenant-
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Governor, that he shall succeed not only to the

duties of the Governor but shall become Governor

in fact, as well as in name ;
but when he exercises

the duties of the office temporarily in the absence

of the Governor from the State, or in case of sick

ness or inability, or in any case of the temporary
exercise of the duties of Governor, he shall exer

cise such duties by virtue of his office as Lieuten

ant- Governor. When the office permanently de

volves upon the Lieutenant- Governor, it is fitting

and proper that he should succeed to the name of

Governor as well as to the administration of the

duties of the office. Under these circumstances

I regard the amendment as a very proper one and

shall vote for it with great pleasure.

Mr. SCHOULER, of Boston. It seems to me
if we are going to make no change other than the

one proposed by my friend from Hadley, (Mr.

Kellogg,) that it is hardly worth while to put the

people to the trouble of voting upon a proposition

like this. It is very well understood that the third

section of chapter second reads as follows :

&quot; Whenever the chair of the Governor shall be
vacant by reason of his death, or absence from
the Commonwealth or otherwise, the Lieutenant-

Goveruor, for the time being, shall, during such

vacancy, perform all the duties incumbent up
on the Governor, and shall have and exercise

all the powers and authorities which, by this Con
stitution, the Governor is vested with when per

sonally present.&quot;

If it was a new thing, if we were going to frame

a new Constitution, I do not know but I would

vote for the amendment of the gentleman from

Hadley. The difference is so slight between the

gentleman s amendment and the article in the

Constitution which I have read it being a mere

verbal one that I hardly think it worth while

to amend the Constitution in that particular.

Mr. HUBBARD, of Boston. I wish to make
a single suggestion. The amendment, as it now
stands, evidently contemplates substituting the

three articles proposed, in lieu of the three articles

in the second section of chapter second of the

Constitution. The first section has been amended
in its phraseology. If one section is modified, I

see no objection to a modification in another par
ticular.

Mr. GRAY, of Boston. All the objection I

have to this matter is that the second proposition

seems to be a repetition of the first. The propo
sition reads as follows :

The first proposition provides, in case of the

sickness or temporary absence of the governor
the Lieutenant-Governor shall perform his duties.

The second proposition provides, in case of the

removal from office, resignation, or death of the

governor that the Lieutenant-Governor shall per
form the duties of the office.

The question is whether the existing Constitu

tion does not make sufficient provision in this

case. I do not desire to be captious. If the

Lieutenant- Governor, in the case of the removal,

resignation or death of the governor, performs the

duties of the office faithfully, has he not the office

of governor. What else does the office consist

in but duties and powers.

Mr. TYLER, of Pawtucket. My venerable

friend from Hadley, (Mr. Kellogg,) was not dis

tinctly understood, but I think I understand the

nature of his proposition. It is to make a dis

tinction between the exercise of an occasional and

temporary power by the Lieutenant- Governor,

and the permanent exercise of that authority by
that officer. As objection has been made to the

word
&quot;title,&quot; I would suggest that we should

substitute the Avord &quot;

style,&quot;
if that would ob

viate the difficulty. As our Constitution, now

stands, the governor is styled the Governor of

the Commonwealth of Massachusetts, and it says

that he shall receive the title of His Excellency.
The Committee upon the subject relating to the

governor, of which I have the honor to be a mem
ber, struck out the sentence that he shall be styled

His Excellency, giving him the title simply of

Governor of the Commonwealth of Massachu

setts. The question is whether the Lieutenant-

Governor, if he should become permanently, de

facto and de jure, governor, shall be called acting

Governor Lieutenant- Governor, or whether he

shall be called Governor. A question of a simi

lar character came up in the Congress of the

United States, when Mr. Tyler, who was chosen

vice-president, became president, how he should

be designated. The question was discussed by

gentlemen holding opposite opinions, but it was

finally settled that he should be called the presi

dent. I apprehend my friend from Hadley is

aiming at a similar result in this case, that when

the Lieutenant- Governor shall happen to become

the permanent governor of the State, he should

be called -the Governor instead of the acting

Governor.

Mr. MILLER, of Warcham. It appears to

me that the language in the 3d article of the Con

stitution as it now stands, is sufficiently explicit

and cannot be improved so as in any manner bet

ter to accomplish the object which gentlemen
have in view. I concur in opinion with the gen
tleman from Boston, (Mr. Gray,) that it is hardly
worth while to make so small a verbal alteration

as is proposed by this amendment, for it is but

verbal. The amendment proposed by the gentle

man from Hadley, does not in the least vary the
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article in the Constitution, which has been read

in your hearing, defining the duties of the Lieu

tenant- Governor. If it docs not, it is my opin
ion that we should adhere to the language of the

article in the Constitution as it now stands.

Mr. DUUGIX, of Wilmington. I have just

two ideas about this thing. [Laughter.] The
first is to go for making the Lieutenant- Governor

just what he ought to be. The second is to make
him just what we want him to be. [Laughter.]
What ought he to be ? Ought he to be Gov
ernor then make him so. Do you want him to

be Governor then say so. I go for the amend
ment. [Laughter.]
The question was then taken on the amend

ment, and it was agreed to ayes, 59
; noes, 57.

The question was then taken on the resolves, as

amended, and they were agreed to.

On motion of Mr. EAMES, of Washington,
the Convention then adjourned until Monday, at

10 o clock, A. M.

MONDAY, June 6, 18-53.

The Convention assembled pursuant to ad

journment, and was called to order at 10 o clock.

Prayer by the Rev. WARREX BURTON,
Chaplain.
The Journal of Saturday s proceedings was

read.

Time for Receiving Petitions.

On motion of Mr. WILSOX, of Xatick, the

Convention resolved itself into

COMMITTEE OF THE WHOLE,

Mr. Hood, of Lynn, in the Chair, and pro
ceeded to the consideration of the Report from

the Committee on the Frame of Government, in

relation to the Order concerning a Limitation of

the Time for the Reception of Petitions by the

Legislature.

The question was taken on agreeing to the

Report of the Committee that it is inexpedient to

act upon the subject, and it was decided in the

affirmative.

So the Report was concurred in.

On motion by Mr. WILSOX, the Committee

rose, and the President having resumed the Chair

of

THE CONVENTION
,

The CHAIRMAN of the Committee of theWhole

reported that the Committee recommend that the

Report be concurred in.

The question was taken on concurring in the

Report, and it was decided in the affirmative.

Viva Voce Voting.

On motion of Mr. ALLEX, of Worcester, the

Convention resolved itself into

COMMITTEE OF THE WHOLE,

On the resolve relating to the subject of Viva Voce

Toting. Mr. Frothingham, of Charlcstown, Avas

called to the Chair of the Committee.

The question was on agreeing to the following

resolre, reported from the Committee on the

Frame of Government :

Tiesolrccl, That it is expedient to provide in the

Constitution, that in all elections made directly

by the legislature, or either branch thereof, the
viva voce mode be adopted.

Mr. ALLEX, of Worcester. As this proposes
a change in the Constitution, though somewhat

slight, I will say one word in behalf of the Report
of the Committee. It recommends that instead

of the mode of voting by ballot, which has ordi

narily been adopted in the choice of officers by the

legislature, or either branch thereof, there shall

be substituted for it the living voice
;
that members

shall be called, and in answer to their names
shall give in their votes viva roce. I suppose the

proposition does not need much argument in its

support ; the object is to render elections more

certain, and to afford as little room as possible for

fraud, or, what is more likely to happen, mistake.

I believe the mode which has been recommended

by the Committee to be adopted, will consume no

more time, or but little more, than that by ballot,

while there is more certainty and an entire free

dom from liability to mistake.

The question being taken on the adoption of

the Report of the Committee, it was decided in

the affirmative.

On motion of Mr. EARLE, of Worcester, the

Committee rose, and their CHAIRMAN re

ported to

THE CONVENTION,

That the Committee had considered the resolve,

and that they recommended its adoption.
The question was taken and the report was con

curred in.

The resolution was ordered to a second reading.

Orders of the Day.

On motion of Mr. BOUTWELL, for Berlin,

the Convention proceeded to the consideration of

the Orders of the Day.
The first item in the Orders of the Day, being

the resolves as amended on the subject of the

Council, was taken up for consideration.

The resolves having been read a second time,
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on motion of Mr. BOUTWELL they were ordered

to lie upon the table.

Lieutenant- Governor.

The resolves on the subject of the Lieutenant-

Governor were read a second time, and, on motion

by Mr. BOUTWELL, they were laid upon the

table.

Assorting, Counting Votes, &amp;lt;S,-c.

Mr. DUNCAN, of Williamstown, offered the

following resolution, which, was read by the

Secretary :

Resolved, That it is expedient to amend so much
of Article 3, Chapter II., as relates to the as

sorting, counting, and recording of votes in elec

tions, so as to make it correspond with the pro
vision of Section 2, Chapter I.

Mr. DUNCAN. By referring to chapter first,

section second of the Constitution, it will be

seen that it is the duty of the selectmen of each

town to receive, assort, and count the votes, in

the presence of the town clerk, who is to make a

fair record of the same, in the presence of the

selectmen. But if we turn to chapter second,

section third, it will be seen that it is the duty of

the town clerk to assort and count the votes in

the presence of the selectmen, thus reversing it.

I am unable to see any propriety in the non-

agreement of these two provisions ;
there may

have been an oversight when the Constitution

was adopted, or there may have been design;
which of these I do not pretend to say. I have

thought proper, however, to introduce this order,

so that there may be no mistake or misunder

standing in regard to this provision of the Consti

tution. In making what is to be the organic law

of the land, it is very desirable that there should

be no confusion of any kind ; and as this is the

case in regard to the receiving, assorting, and

counting of votes, as the Constitution at present

exists, it is highly necessary that these provisions
shall be made uniform. It is for this purpose
that I have introduced the order.

The resolution was referred to the Committee

on Elections.

Scat of Government.

On motion of Mr. BUTLER, of Lowell, the

Convention resolved itself into

COMMITTEE OF THE WHOLE,

On the subject of permanently establishing the

Seat of Government in Boston, Mr. Bates, of

Plymouth, in the Chair.

The question being on agreeing to the Report
of the Committee, that it is inexpedient for the

Convention to act upon, the subject, the Report
was concurred in, and

On motion by Mr. EARLE, of Worcester, the

Committee rose, and, by their Chairman, recom

mended its adoption by

THE CONVENTION.

The question being taken on concurrence in

the Report, it was decided in the affirmative.

Timefor Receiving Petitions.

On motion of Mr. ALLEN, the Convention

again resolved itself into

COMMITTEE OF THE WHOLE,

On the the Report concerning the limiting of the

time for receiving petitions by the legislature, Mr.

Whitney, of Conway, in the Chair.

The question being on agreeing to the Report
of the Committee that it is inexpedient for the

Convention to act upon the subject,

Mr. GARDNER, of Scekonk, said: As I

had the honor of presenting this order, if there is

no objection, I should like, before the question is

taken, to hear from the Committee, the reasons

why they have reported that it is inexpedient to

make any change in the Constitxition in reference

to this point. It seems to me, Sir, that it would

be advisable to have the time limited for the re

ception of petitions in the legislature to two

weeks in the early part of the session. It is well

known to all who have had seats in either branch

of that body, that petitions which come in at a

late day of the session, have a tendency to pro

tract the sitting of the general court, and as it

seemed to me very important, and for the interest

of the Commonwealth, that the time should be

limited for the reception of such petitions, to ob

viate this difficulty, I introduced the order.

Without making any extended remarks, I should

like to hear from the Committee, who made the

Report.
Mr. ALLEN, of Worcester. The Committee,

Mr. Chairman, in considering this subject, felt

the force of such suggestions as have been now
made by the mover of the order. They were

aware that there was an inconvenience and an

evil resulting from the fact that petitions are often

presented to the legislature at a late period, when

they might have been presented early in the ses

sion. Undoubtedly, the consequence has been,

that the sessions of the legislature have been pro

tracted somewhat by reason of the reception of

petitions at a late period ;
but it seemed to the

Committee that the remedy was not to be found
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by a constitutional provision, which, should be

binding, under all circumstances, upon future

legislatures. It was thought that the legislature

itself, in its discretion, might better regulate the

time within which petitions should be received.

It might often happen that it would be impossi
ble to present a petition to the legislature xipon a

subject of importance, during the first two weeks

of a session, as is contemplated by the order of

the gentleman from Seekonk. It may be, that

some grievance may have arisen, or some event

may have occurred at a subsequent period of the

sitting, which could not have been anticipated,

and which could not have been reached by the

legislature at an earlier day. It is easy to foresee

that events may occur even during the last

month, or fortnight, or week, of the session, when
it is proper and necessary that the attention of

the body should be called to it by petition, or

otherwise
;
and to declare, in advance, that how

ever great the emergency may be, no petition

shall be received and acted upon by the legisla

ture, unless it shall be presented during the first

two weeks, or at an early part of the session,

would seem to be opening the door to injurious

results. It might preclude action upon impor
tant subjects where it would be manifest not only
to the legislature, but to the whole people, that

the subject should be acted upon without delay,

and yet could not be acted upon because of this

constitutional provision, which will admit of no

change. Like many other subjects, where the

remedy which might be prescribed in advance,

might not always be the most appropriate one for

the evil which should arise, it was deemed best

to leave it in the control of the legislature. They
can adopt standing rules, which can be applied in

all ordinary cases, and they can, by a vote of

two-thirds of the body, or such number as shall be

fixed upon, change those rules to conform to any

unexpected state of things which may arise.

For these reasons, therefore, it was thought to be

unsafe to limit the time within which, petitions,

under all circumstances, might be received, by a

constitutional provision which should not admit

of change.
Mr. (j ARDXER, of Seekonk. I have listened

with attention to the remarks of the honorable

chairman. I should have no objection to the

reception of this Report, if it be understood that

the length of the sessions of the general court is

to be limited by the Constitution. In that case,

I would vote for the Report of the Committee
most cheerfully ;

but it does seem to mo, Sir,

that it is highly important that this subject,

though it may in itself appear to be trivial and

immaterial, is one which should receive the de

liberate considcratian of this body. It is neces

sary that the duration of the sessions of the

legislature should be limited ;
and I think that,

to effect that object, some provision of this char

acter ought to be incorporated in the Constitution.

And unless it is so incorporated, our sessions will

continue, in all probability, five or six months

every year ; petitions will come in during the

last two or three weeks as they have done hereto

fore
;
business will be pressed upon the commit

tees, and the length of the session of the general

court will lie thereby extended not only for four

or five months, but perhaps the year round. It

seems to me, notwithstanding the remarks of the

learned and distinguished gentleman from Wor
cester, that this subject should be acted upon in

some way by the Convention, so that this evil

may be hereafter avoided. And I am well satis

fied, that if the people of the Commonwealth
were made to understand that all petitions to the

general court must be presented within two
weeks after the commencement of each session

thereof, they would in all cases be presented
within that time. I would ask what injury could

accrue from this course, to the interest of the

Commonwealth ? It is true, that unless the

people of the State understand that there is a

provision of this character in the Constitution,

they will, of course, go on in the same way that

they do at present ; but when it is once under

stood, all the petitions to be presented would be

received within the time limited, so that I cannot

conceive how any injury could result detrimental

to the interests of the State.

It seems to me, therefore, that the order is a

perfectly proper and legitimate one, and for the

very reasons which the honorable gentleman has

himself mentioned, it is my opinion that a pro
vision of the kind ought to be inserted in the

Constitution. I am not very tenacious as to the

passage of this particular provision, but some
measure of the kind ought to be adopted.

Mr. EARLE, of Worcester. I am myself very
well satisfied with the Report of the Committee.

I am one of those who believe that nothing would
be gained by limiting the time for the reception of

petitions by the general court, cither in the Con

stitution, or by the legislature itself. I do not

believe that it is necessary or proper. I think

while the legislature is in session, that every
citizen should have the right to come up and pre
sent his petition. It is my opinion, that if all

petitions were to come in within the first two

weeks of the session, it would not shorten the

session a single day. But, if the subject is left in

the power of the legislature, they have it in their

control either to refer petitions, or, if the session
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is near its close, to dispose of them in any other

way they may see fit. Petitioners will under

stand for themselves, that if they omit to peti

tion until near the close of the session, they run

the chance of the consideration of their petitions

being passed over to another term. In fact, I

believe there is but very little ever gained by

limiting the time for the reception of petitions.

During one session, I saw the effect of such a re

striction as is proposed, and the operation of it

was poor in the extreme, and I hope never again

to see the experiment repeated. When petitions

are received in the legislature, near the close of a

session they are referred to a committee, and if

there is not sufficient time to issue an order of

notice and act upon them without infringing upon
other business, or lengthening the session, they

will so report to the House, and the House will

dispose of it accordingly. If it is not left within

the power of the legislature to regulate it, occasions

may arise when it may become necessary to bring

a subject before that body to be acted upon im

mediately, and which cannot be acted upon be

cause of the want of such power. I should,

therefore, be very sorry to see any restrictions

imposed upon the general court, by which, cases

of this character cannot be acted upon. I think

that if we leave it in the hands of the legislature,

we leave it where it will be properly taken care

of. I am in favor of the Report of the Committee.

Mr. BIRD, of Walpole. I would like to sug

gest to the gentleman from Seekonk, that if he

wishes to vote upon this question, he may move a

recommitment of the Report to the Committee,
with instructions to introduce a resolve providing
that it is expedient to abolish the right of petition

in Massachusetts. [Laughter.]
The CHAIRMAN. The question is upon the

adoption of the amendment of the gentleman
from Walpole.
Mr. BIRD. I did not offer any amendment,

Sir. I merely made a suggestion to the gentle

man from Seekonk.

The CHAIRMAN. The Chair misunderstood

the gentleman. [Laughter.]
The question was then taken on the adoption

of the Report of the Committee, and it was

decided in the affirmative.

On motion of Mr. ALLEN, of Worcester, the

Committee rose, and, by their Chairman, re

ported to

THE CONVENTION&quot;,

That the Committee of the Whole had con

curred in the Report of the Standing Committee,
and recommended its adoption by the Conven
tion.

The question was taken, on the adoption of

the Report and it was decided in the affirmative.

Presentation of a Petition.

Mr. KEYES, for Abington, presented the fol

lowing petition, which, on his motion, was

referred to the same Committee to whom other

petitions on the same subject had been refer

red :

&quot; To the Convention assembled to Revise the Con
stitution : The undersigned, citizens of Massa

chusetts, respectfully ask that you will report an
amendment to the Constitution, striking out the

word male wherever it occurs in that instru

ment.&quot;

Digest of Laics.

Mr. SUMNER, for Marshfield, offered the

following resolution :

Resolved, That the Committee on the Judiciary
be directed to consider the expediency of so

amending the Constitution as to provide that the

legislature, at its first session after the adoption of

the Constitution, shall constitute two several

commissions, whose duties shall be respectively
as follows :

1. To reduce into a written and systematic
code the whole body of the law of this Common
wealth, or so much and such parts thereof as to

the said commissioners shall seem practicable and

expedient.
2. To revise, reform, simplify and abridge the

rules, practice, pleadings and forms of the Courts
of this Commonwealth, and to provide, so far as

practicable and expedient, that justice shall be
administered by intelligible and uniform proceed

ings, without any distinction between law and

equity.

The resolution was adopted.

On motion by Mr. BUTLER, of Lowell, the

Convention resolved itself into

COMMITTEE OF THE WHOLE,

For the purpose of considering the resolves

reported from the Committee on the

Qualification of Voters.

Mr. Dana, for Manchester, was called to the

Chair of the Committee.

The resolves were read, as follows :

1. Resolved, That the Constitution be so

amended that the payment of a tax shall not be

required as a qualification to vote in any elec

tion of governor, lieutenant-governor, senators,
and representatives of this Commonwealth.

2. Resolved, That the term of residence in a

town or district now required as a qualification
to vote be reduced from six to three months.

3. Resolced, That for the purpose of voting no

person shall be deemed to have gained or lost a
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residence by reason of his presence or absence
i

while employed in the army or navy of the
i

United States, or while navigating the waters of
|

this State, or of the United States, or of the high
seas, or while a member of any seminary of

learning.
4. Resolved, That all ballots required by law

to be given to any national, state, county, or

municipal election, shall be deposited in scaled

envelopes of uniform size and appearance, to be
furnished by the Commonwealth.

Mr. WILLIAMS, of Taunton. Mr. Chairman :

I do not rise to discuss the merits of the several

resolutions now before the Committee. All that

I propose to do is, to make a few remarks in re

lation to the one providing for the secrecy of the

ballot.

In the consideration of this subject, the first

question which demands the attention of the Con
vention is, whether the modes of voting, as well

as the right of suffrage, shall be embraced in the

provisions of the Constitution. Of the propriety
of such an amendment, I for one, entertain 110

doubt. The present Constitution, in my opinion,

does not secure to the right of suffrage, all needed

protection. It permits, more or less, of the evils

of a fluctuating legislation, intended to be

guarded against. Additional provisions are re

quired, in the first place, to remove the right of

suffrage from the range of parti/an legislation.

So long as the modes of voting are left to the de

termination of statute law, they will be made
the subjects of legislation for party purposes, and

fluctuate with all the changes of party. One

year, the mode prescribed will be the written bal

lot ; another year, the printed ballot
; then, the

open ballot ; to be followed by the secret ballot.

Sucli has been, and such will continue to be the

case, until the modes of voting are clearly defined

and prescribed by constitutional law.

In the second place, the proposed amendment
is demanded to secure the right of suffrage from

the encroachments of popular excitement and

class legislation. In all popular governments,
there is a never-ceasing struggle 011 the part of

&quot;&quot;&quot;sectional, individual, and class interests, for su

premacy ;
and it is one of the highest functions

of constitutional law to protect the rights of the

people against the corruptions incident to such

struggles, and the inevitable opposition which fol

lows their mastery in the government.
For these reasons, I believe that not only the

right but the modes of voting should be clearly

defined and prescribed by all the sanctions and

solemnities of an organic law.

But what shall these modes of voting be ? All

the various modes in use, however diversified,

may be classed under the heads of open or secret

35

voting. Which of these modes shall we adopt ?

If both are eqxially applicable to all offices, and

are equally favorable to the rights of the people,

then it is a matter of secondary consequence
which one of them we adopt. But if the two

modes are founded on different principles, and

are applicable to different offices, then that differ

ence should determine the uses to which they
are applied. llights should determine modes,
and those modes are the best which give the

greatest protection and security to the rights of

the people.

Both the open and secret modes have, in my
opinion, an appropriate place in a representative

government ; but their offices are widely different,

and that difference can be determined by refer

ence to the acknowledged rights of the people
and the principles of our government.
The office of the open mode of voting has its

legitimate sphere in the exercise of delegated

power. It rightfully attaches to all acting in a

representative capacity, because the representa

tive acts, not by virtue of an original, but by
delegated power. He stands in the relation of an

agent to a principal, and is bound to consult not

only his own reason and sense of justice, but to

reflect the reason and sense of justice of his con

stituents. But if he is not the master, but the

mere servant and trustee of the people, bound to

consult their interests, to reflect their sentiments,

and to obey their wills, then the right of the

people to take cogni/ance of the doings of their

representatives, and know the manner in which

they discharge their duty, follows as a necessary

consequence. Election but serves to unite the

two, and make the one responsible to and depend
ent upon, the other.

But different principles apply when the people
act or vote in their sovereign capacity. Power is

then resolved back into its original source.

The citi/en in exercising the elective franchise at

the polls, votes not by reason of any delegated

power, but by inherent right. He is not, there

fore, responsible to any man, or any body of men,
for its exercise. He acts upon his own responsi

bility, by virtue of his own intelligence and moral

worth. No man, therefore, has a right to de

mand to know for whom he votes. It is a mat

ter for which society has no right to call him to

account, and one for which he is alone accounta

ble to his conscience and his God.

In the governments of the old world, where

the rights of the people have been usurped,

and are doled out as mere governmental favors,

the responsibility of electors to the government,
or to a privileged class, I acknowledge, may
be in accordance with the theory of then- in-
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stitutions. Sovereignty there belongs to the

government or political organization of the

state. It is the fountain of all right and honor

and justice. From it flow as grants all the priv

ileges and liberties which their people enjoy.

The state is supreme, and the people are but the

subjects and servants of their rulers. But the

reverse is the case under our government. Here

the highest civil and political power of the state

is in the hands of the people. They are the

source of all governmental powers ;
for whom all

offices are created, and to whom all officers are

but servants. The government is not here the

fountain of all-right, but the mere agent of the

people, amenable to their wills, and instituted for

the protection of their rights. Subordination,

and accountability of the government to the peo

ple, are therefore constituent parts of it, and as

necessary to it as the vital air is to our physical

existence.

Judged by the principle of responsibility then,

the representative best performs his duty when he

is guided by the dictates of justice and reason as

reflected from the minds of the people, and thus

enables the people to govern through their agents.

But the elector only performs his duty when he

acts to use the expressive language of Burke

in conformity to his unbiased opinion, his ma
ture judgment, his enlightened conscience.&quot; Pub

licity in the first case tends to the performance of

duty by awakening vigilance and securing a

greater dependence of the representative upon
his principal ;

but publicity in the last case, sub

jects the elector to influences calculated to lead

him to the violation of his duty.

All admit that justice and reason should de

termine the operations of government. But who
are to be the judges of the justice and reason ? If

capacity is to be the test, who are to be the judges
of that capacity ? This right of adjudication deter

mines the character of governments. If we give

it to one man, we make an absolute monarchy.
If we give it to a privileged few, we make an

aristocracy. If we give it to property holders,

then we make property the test of merit. But
are reason and justice the exclusive gifts of one

man, or of a privileged few, or of property hold

ers ? If not, shall we then directly or indirectly

countenance or sanction such a theory ? Our gov
ernment wisely constitutes the people the sole

judges ;
because they have been endowed by their

Creator with the reason and sense of justice to

guide them ;
because they have, by reason of a

common humanity, equal rights to protect, and

because those who control the government invari

ably govern for their especial benefit and protec

tion.

But to secure the beneficent results of otir gov
ernment to the people, it must be administered

according to its true theory. The people must be

free to inquire and to judge, free to will and to act,

and they must be protected in the free enjoyment
of these rights. If electors, by corrupt or other

motives, yield up their honest convictions at the

polls, to please or to promote the interests of others,

elections cease to represent the people, and our

government ceases to be a government of the peo

ple, and will become one of a class as effectually

as if that class were constituted by law the gov

erning power.
The secret mode of voting is demanded as the

one which is thus best calculated to obtain the

true and honest expression of the people s opinions
and principles. By withdrawing the vote from

the inspection of the public, it gives to each elec

tor more freedom and independence to follow the

honest convictions of his own mind. For the

same reason, it is the mode which best accords

with the right and true idea of suffrage. That

implies not only an individual act, but capacity

and judgment to determine its direction. Like

Christianity, it appeals directly to the people as

having minds capable of comprehending and act

ing upon all the great truths which are required

to govern human actions. It is founded on the

idea that each elector is competent to give a sound

and judicious opinion, not only of the principles

of government, but of the fitness of men who are

to be honored with offices. By the establishment

of elections, he is, therefore, invited to indicate

the principles and the men whom he prefers. He

may listen to arguments and inform himself as far

as practicable, and it is his duty so to do, but he

is not to be the mere agent to reflect another s

opinion, a mere tool to do another s will. The

very fact that he is constituted an elector , neces

sarily supposes him to have an opinion of his own,
and requires him, by all the obligations of an

elector, to indicate that opinion in his vote, un-

suborned by hopes or fears from without.

But the elector who deposits his vote under the

supervision of those around him, votes under the

eye of a master. The mere naked right to vote

his own opinion is an insufficient ally to enable

the dependent elector to resist the pressure from

without, and overcome all the powers of social,

business and party ties. And, hence, in those

countries in Europe where the great majority of

the people are in a state of dependence upon a

privileged class, it has never been practicable to

establish and successfully maintain republican

institutions.

The secret mode of voting also best accords with

the individuality of the citizen, which it is one of
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the offices of our government to develop and pro
tect. The state it does not regard as all in all,

and the individual a mere fraction of it, but it

recognizes individual rights as well as national,

and individual freedom not less than municipal.
It declares that man was not made alone for the

state, but that our government was instituted not

only to protect the body politic ; but, in the lan

guage of our Bill of Rights,
&quot; to furnish the indi

viduals who compose it with the power of enjoy

ing, in safety and tranquillity, their natural rights

and the blessings of life.&quot; The power and the

glory of the nation are thus made secondary and

subordinate to the happiness and well being of

the individuals who compose it. The order of

civilization therefore which our government is

intended to encourage, is not alone that of the

state collectively, but it is the civilization of

Christianity, which gives the highest development
and perfection to individual character, and thus

sanctifies humanity through its individuality.

But, under the operation of social and national

influences, there is a constant tendency to lose

sight of the individual in the nation, and to sacri

fice the rights of individuals in the attainment of

wealth and power. And it is to my mind one of

the recommendations of the secret mode of voting
that it furnishes some check to such a tendency
and some protection against such an abuse of

power.
The ability of the secret mode of voting to se

cure more freedom and protection to the rights of

private judgment and of conscience, is another

important advantage in its favor. It recognizes

the inviolability of the elector s opinion in matters

of politics no less than in those of religion. It

imposes not upon the right of suffrage subordina

tion to class, caste, or corporate power ; but it af

fords protection for free inquiry, individual con

viction and mental independence. It requires no

sacrifices of conscience to the behests of a com

mercial, a manufacturing, or a party interest, but

it recognizes the right of suffrage as an individual

right as a trust for which the individual alone is

responsible. It is, Sir, a protest of the rights of

private j uclgmciit against dictation ; it is an ap

peal against the tyranny of social distinctions and

accumulated wealth for the protection which flows

from the recognition of the right of self-govern

ment.

The open mode of voting I admit theoretically

at least acknowledges the rights of private judg
ment and conscience, but to acknowledge these

rights without providing the means for their en

joyment is often equivalent to their relinquish-
ment. The secret mode equally acknowledges
these rights, and in addition provides the means

and facilities for their enjoyment. The one re

cognizes the rights, but takes no notice and makes
no provisions against the dangers to which they
are exposed. But the other recognizes and pro
vides against the dangers without infringing upon
the rights.

Another advantage of the secret mode of voting
is the protection it affords to the equal rights of

the people. It surfers no one to interpose be

tween the elector and the performance of his duty.
It equally, with the open vote, recognizes the

equality of man with man, but it goes much
further and implies the radical falsity of the sur

render of the elector s convictions of duty to that

of others. It unites the interest of the voter with

his duty, and makes both more secure. Place

either at the disposal of another and what protec
tion or security have we for their preservation ?

By affording more facilities and protection for the

enjoyment of the rights of private judgment and
of conscience, it presents a fairer field for the peo

ple to win their triumphs and enjoy their rights
unmolested.

The open vote, on the other hand, while it im

poses no restraint upon the rich and affluent,

gives full scope and ample opportunity to the sel

fish and unprincipled to impose restraints, and
thus to pervert the results of elections to their

own selfish ends. It makes the elector more

dependent upon those around him, brings him
more immediately under the control of pecuniary
and business relations, and thus forces him to ab

dicate his own opinion to give place and suprem
acy to that of others. By thus subjecting the

right of suffrage to the espionage and supervision
of the public, the intimidator and the tyrant are

thus enabled to control, as the case may be, ten,

fifty, or an hundred votes, and thus to exert ten,

fifty, or an hundred fold more influence than

they are legitimately entitled to in the adminis

tration of the affairs of government. A govern
ment so administered may have all the forms of

freedom, but it will not be a government of the

people, but in its operation, one over, above, and
in spite of the people a government which will

make the many tributary to the few which will

make the strong stronger and the weak weaker

a policy at war with every principle of justice 110

less than of equal rights to its citizens.

The secret mode of voting is also demanded as

the one best calculated to secure purity of elec

tions. This follows as a necessary corrollary

from what I have already said, but is also sup

ported by other considerations. In the first place

it is a perfect protection against the evil of double

voting. This may be, and we know has been

practised to a greater or less extent, under the
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open ballot system ;
but it cannot be practised

under the mode of voting in sealed envelopes

without detection. It also guards against the

practice of bribery and corruption. Other things

being equal, we know, Mr. Chairman, that men

will spend their money in proportion to the cer

tainty of obtaining the objects of their expendi

ture ;
but this certainty must be diminished un

der the secret mode, because the person who
bribes can never know how the person who
is bribed will vote. And as the certainty is

necessarily diminished, confidence between the

parties must be impaired, temptation lessened,

and consequently the occurrence of the crime will

be rendered less frequent.

Another advantage of the secret mode of voting

is, the protection which it furnishes against the

practice of intimidation. It may not be a perfect

remedy, but it is the best preventive against the

wrong that has yet been devised. It is at least, a

perfect protection of secrecy against every one but

the voluntary disclosures of the electors them

selves ;
and that is as far as we can go without

encroaching upon the right of the elector. It has

also this recommendation, that it has been tried

and found to work well
; and if there was no

other recommendation in its favor, this would, in

my judgment, be a sufficient reason for its adop
tion. The practice of intimidation, has become

with us an evil of great magnitude. It has in

creased, is increasing, and ought to be diminished.

It has boldly entered the political field controlled

elections, and will, unless arrested, control our

legislation, and determine the character of our

institutions. There is not now a sharply con

tested election to any important office, in which

it does not perform its work of wrong and oppres

sion ;
and the time has already come, in which

we have but few, if any sessions of our legislature

or of congress, in which members are not indebted

to it for their seats. It is a practice, Sir, that in

volves a triple wrong a wrong to the intimidator,

a wrong to the voter, and consequently a wrong
to tuc community, by the introduction of a vicious

principle. The true principle of suffrage asks not

that the elector should have his broad acres or his

productive capital ; it appeals not to the citizen

us rich or poor, as employers or employed ; but it

addresses each citizen as a freeman, having intel

ligence, honesty and patriotism ; and when the

elector votes contrary to these, he votes criminally,

lie violates not only the fealty which he owes to

conscience, and the duty which he owes to society,

but he sinks the freeman in the slave. But the

tyrant who thus exercises a controlling power
over the conscience of his neighbor, is guilty of a

greater crime. lie not only violates the rights of

another, but inflicts a wrong on his own nature ;

and if that wrong and injustice docs not find an

immediate expression, the practice of it will sooner

or later, lead to that jealousy and alienation which

is sure to destroy the peace and happiness of com-

nmnities. Nor has the practice any justification in

the relation existing between the employer and the

employee. In a free government like ours, employ
ment is simply a contract between parties having

equal rights. The operative agrees to perform a

certain amount of work in consideration of receiv

ing a certain amount of money. The work to be

performed is, by the contract, an equivalent for

the money to be paid. The relation, when properly
entered into, is therefore one of mutual benefit.

The employed is under no greater obligation to the

employer than the employer is to the employed ;

and the one has no more right to dictate at the

polls, than the other. In the eye of the law, they
are both freemen citizens having equal rights,

and brethren having one common destiny.

In whatever point of view the subject is. ex

amined, intimidation must be regarded as a prac

tice radically wrong and vicious. But hoAV shall

it be prevented r We cannot rely upon penal

legislation, because every man has a right to em

ploy, or to dismiss from his employment, whom
he pleases ;

and whether he does it or not from

political considerations, may be known only to

himself. From the very nature of the ca^e, v&amp;gt; c

cannot, therefore look to ordinary legislation, for a

remedy, but must seek it in that mode of voting

which secures secrecy which withholds the vote

from the supervision of the public, and that mode
must be enforced. If it is left optional to the

elector to vote openly or secretly, in or without

an envelope, it has been truly remarked &quot;the

intimidator has only to say to the dependent elec

tor, vote the open ballot, or I shall consider you
to have voted against me. Such an arrangement,

it is perfectly manifest, gives full scope for the

practice of the evil.&quot; The needed protection can

only be found in that mode which enforces secrecy

against evcry-body but the voluntary disclosures

of the elector himself.

But there are higher grounds on which to rest

the secret mode of voting. It is required not only

by reasons of expediency, but may be claimed as

a matter of right. If our government was truly
instituted to protect our citixens in the enjoyment
of their rights, then it follows, as a necessary con

sequence, that the dependent elector has a right to

demand at our hands protection from oppression,

and a loss of employment in the honest exercise

of his elective franchise. It is a duty which our

government owes, to protect the weak against the

strong, to encourage the reciprocity of good feel-
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ings between the different portions of the com-
[

immity, and to guard against these abuses of
|

legislation, which lead to revolution and a prostra- I

tioii of a nation s liberties.

I had some other views to present upon this

subject, but as I have already occupied more time

than I intended, 1 will no longer trespass upon
the patience of the Committee.

Mr. CADY, of Moiison, moved to amend the :

last resolution by adding at the close the words,
&quot; or by open ballot, at the discretion of the voter.&quot;

The CHAIRMAN stated, that as there were
;

four separate resolutions referred to the Com
mittee, they were all open to discussion ; yet,

when amendments were proposed, they should be

taken in their order, and the question would first

come up as amendments to the first resolve.

Mr. DURGIN, of Wilmington, moved that the

Committee now rise, report progress, and ask

leave to sit again. The motion was not agreed to

ayes, 45 ; noes, 7-5.

Mr. CLARKE, of Holyoke, moved to amend
,

the first resolution by striking out the words,
&quot; of

j

governor, lieutenant-governor, senators, and rep- :

rescntativcs of,&quot; and inserting the word, &quot;

in,&quot; ,

so that it will read as follows :

|

Resvlccd, That the Constitution be so amended
\

that the payment of a tax shall not be required as

a qualification to vote in any election in tliis Com-
moiiwealth.

Mr. CADY. It seems to me that the Com
mittee who have reported this resolve intended to

throw some guard around the matter, so that the

payment of a tax should be necessary as a quali
fication for voting in town elections

; and, while

I have no particular objection to that, I shall feel

bound to vote against the amendment proposed.
Mr. TYLER, of Pawtuckct. If the payment of

a tax is not to be required in one case, I believe it

ought not to be in another
; and, if it is to be re

quired in one case, I think it &amp;gt;hould be required
in all, so tliat the rule should be uniform. For

|

one, Sir, I am in favor of requiring the payment
j

of a tax from every man who votes, for it is my i

opinion, that taxation and representation should

be conjoined. I would require the payment of a

tax in order to inspire the voter with a proper

feeling of self-respect ;
I would have him not

only feel an interest in the choice of those who
are to administer the affairs of government, but I

would have him feel proud that he contributes to

the support of government. I would not have

two classes of voters, Sir
;
for in that case one

class of voters might say to the other,
&quot; You do

not do anything for the support of government ;

you vote for this officer and that officer, but you

do not help support the government under which

you live.&quot; Now, Sir, the laboring man who has

no property, but who works for daily wages, can

as easily pay a poll-tax as the farmer with a few

acres of unproductive land can pay a tax on his

land, when he has so many expenses of one kind

and another that it swallows up all his earnings.
I have no objection to the adoption of this amend
ment for the sake of destroying the distinction,

which exists, and to make the rule uniform,

although I hope we shall finally decide that every
voter shall pay some tax. It is no great hardship
for any class of the community ;

and then there

will not be two classes of voters, as there will be

if some are allowed to vote without paying a tax

while others are required to pay. I think every
man who esteems it a privilege to vote is willing
to pay this small tax

;
and I shall therefore vote

against that resolution unless I can hear some
reasons assigned for it which will give me more

light upon the subject than I now have.

Mr. HOOPER, of Fall River. I am in favor

of the amendment offered by the gentleman from

Holyokc, (Mr. Clarke,) and I trust we shall not

add a clause to the Constitution which shall re

quire a property qualification for voters. One

gentleman has remarked that in a neighboring

State, such a qualification has been found to work

great mischief, and I, for one, hope that we shall

not follow their example in this respect. I do not

believe in the principle of making people purchase
the right to vote. I maintain that any man who
comes within the range of certain necessary qual

ifications, such as that of inhabitancy, &c., has

the right, because he is a man, to vote. That right

results from a fundamental principle, expressed
in the Declaration of our Independence, that &quot; all

governments derive their powers from the con

sent of the governed.&quot; And I cannot see any
reason why the imposition and payment of a

trilling tax should be made a condition of the ex

ercise of that right. How often does it happen,
that men who, under ordinary circumstances

would be abundantly able to pay their taxes, are

overtaken by misfortune. Sickness may come

upon them, and their ordinary sources of supply

are cut off, and they find themselves not only un

able to pay these imposed taxes, but are even under

the necessity of calling for help, to supply them

selves and their families with the necessaries of

life. Will yoxi, then, make that misfortune a

penalty, and deprive them of the right of voting

on that account ? I can see neither justice or

policy in such a course.

I believe you have a right to tax every person
in the community, for the protection which the

government gives him, and you have the right to
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collect that tax, too, if you think proper; but,

Sir, let us not make that a condition of the right

to vote. Those are separate and distinct ques

tions, and they should be kept so. I hope we
shall adopt the resolves with this amendment.

Mr. EDWARDS, of Southampton. I am in

favor of the amendment of the gentleman upon

my left, from the fact, that the Constitution, now

requiring the payment of some county or state

tax in order to constitute a legal voter, the pay
ment of a state tax has not always been required,

but only that of a county tax, which is frequently
so small, that the payment of twelve and a half or

twenty-five cents, will constitute a legal voter. The

Constitution is so understood and practiced upon
in many of our towns, and in such towns, it not

unfrequently happens, that some political friend

of an individual who cannot pay it himself, will

pay it for him. I think we may as well have no

qualification of this kind at all, as to have the

qualification remain as it now is. In some towns

the selectmen have required the payment of the

full poll-tax ; but in others, the Constitution is so

construed, as to require the payment of only the

county taxes, which, as I before stated, is very
small.

For these reasons, and for others I might name,
I hope the amendment will prevail.

Mr. BIRD, of &quot;Walpole. Under the present
Constitution there is no requirement of the pay
ment of a tax, in order to qualify a voter, except
in the case of elections for governor, lieutenant-

governor, senators and representatives. For all

other purposes, such as the election of town and

county officers, members of congress and electors

of president and vice-president, no payment of a

tax is required, so far as any provision of the

Constitution is concerned. The Constitution says
that

&quot;Every male citizen, of twenty-one years of

age and upwards, (except paupers and persons
under guardianship,) who shall have resided
within the Commonwealth one year, and within
the town or district, in which he may claim a

right to vote, six calendar months next preceding
any election of governor, lieutenant-governor,
senators or representatives, and who shall have

paid by himself or his parent, master or guardian,

any state or county tax which shall, within two
years next preceding such election, have been
assessed upon him,&quot; &c.

Nothing is said about the qualification of voters

for other officers. Those qualifications, whatever

they are, are provided for by statute. Still, I

deem it entirely proper that this amendment
should be adopted, and that we should insert into

our organic law a provision that the qualification

of voters should be the same as to the election of

all officers. No reason can be given why the

payment of taxes should be required, to enable

one to vote for governor, lieutenant-governor,
senators and representatives, and not be required
in voting for members of congress and town and

county officers. I hope, therefore, the amend
ment will prevail.

One after another, we have struck from our

organic law all the old relics of feudal times, and
I trust that this, the last of them, will be struck

out at this time. I believe that the right of suf

frage is an inherent right, belonging to every

freeman, and not a privilege to be bought by the

payment of any sum of money, great or small. I

believe that the jwson should never be taxed for

the support of the government. The only true

theory is that property should entirely support
the government. Persons will always protect

themselves ;
and that class of persons who are

called upon to pay poll-taxes alone, that class

which possesses no real or personal property to

be taxed, is the very class which, at times when

personal rights are in danger, are most forward

in protecting them.

I do not propose to go into an argument upon
this matter, but believing in. these two things

that the right of suffrage is a right inherent and

inalienable to every freeman, and not a privilege

to be bought, and that the person should never

be taxed for the support of the government, but

property alone should I go heartily for the

amendment.

Mr. HOOD, of Lynn. I was a member of

the Committee which made this Report. To this

Committee was referred the third article in the

amendment to the Constitution, in which article

reference only is made to the elections for gov

ernor, lieutenant-governor, senators and repre

sentatives. The expediency of requiring the pay
ment of any tax, as a qualification of a voter in

any of the elections in the Commonwealth, was

brought up before the Committee, and there un
derwent discussion. But the Committee were of

opinion, that, inasmuch as the qualification of

voters for town and county officers was fixed by
statute, and not by the Constitution, this matter

was not included ivithin the resolves referred to

them. I am myself, however, in favor of the

amendment. I do not think that the objections

urged against it are of sufficient weight, and

therefore I shall vote for the amendment.

The gentleman upon my right has alluded to

an argument in favor of abolishing the tax qual

ification, which I think is entitled to the notice

of this Convention
;
and that is, that the qualifi

cation is different in different parts of the Com-
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monwealth. In some towns and cities, the pay
ment of a tax of twelve and a half or twenty-five

cents, is sufficient to constitute a man a voter.

. ^
In other towns and cities, the payment of a dollar

and a half is required. The law, therefore, oper
ates unequally. The Constitution says that they
shall have paid some state or county tax. If this

rule in relation to taxes is to apply at all, it

should be made uniform throughout the Com
monwealth. I have known of many instances of

county taxes being paid with twelve and a half

cents.

The gentleman before me says that the pay
ment of the tax encourages a feeling of self-

respect in the voter. I submit to the Conrention,
whether the payment of this small tax can have

the influence he ascribes to it.

Mr. Chairman, I think the gentleman upon my
left, from Walpole, (Mr. Bird,) has placed the

matter upon the right ground. A citizen of this

Commonwealth, a part of the sovereign people,

should not be required to pay the trifling sum of

twelve and a half cents for the privilege of voting.

Such a qualification is required only in six or

seven States of the Union, and in those which

have revised their constitutions, within a few

years, that provision has been stricken out, and I

hope our old Commonwealth will follow the ex

ample.
There is another point which is entitled to

great weight in the consideration of this subject,

and that is, the fact that the right to vote is

placed within the control of the assessors. A
great number of individuals have been deprived
of the right to vote, by the neglect or carelessness

of the assessors. I have been placed in a posi

tion, Mr. Chairman, where I have had an oppor

tunity to witness the operation of this matter. I

have had the names of sixty legal voters in the

towns of this Commonwealth, whose names were

left out of the tax list. Whether this was done

from design or from accident, members can judge
for themselves. I presume it was from accident ;

yet it Avas a singular circumstance that all of

these individuals were of one particular party.

This may have grown out of the vigilance of one

party over that of the other.

I contend that this right of suffrage should not

depend upon an accident of this kind. It may
be said that it was the duty of these individuals

to see that their names were upon the list. But

suppose their names should be handed in, and by
accident or neglect are not entered, when they
come up to vote, they find that they are debarred

from the right of voting, and there is no remedy.
This is an important matter, and should be so

regulated as not to depend upon any neglect or

accident. I believe the people of the Common
wealth expect us to make an amendment to the

Constitution in this respect, and I hope that this

amendment will be adopted.
Mr. CHURCHILL, of Milton. I am in favor

of the Report of the Committee, with the excep

tion, perhaps, of the first resolve
;
and I beg

leave to move an amendment to the amendment

pending, by striking out the word &quot;

not,&quot; and

adding the words &quot; if the legislature shall see fit,&quot;

so that the resolve shall read

Resolved, That the Constitution be so amended
that the payment of a tax may be required, if

the legislature shall see fit, as a qualification to

vote in this Commonwealth.

I doubt whether any considerable class of the

people require the abolition of so trifling a tax as

the voter is now required to pay, amounting

usually to only one shilling, by law, and never

exceeding nine shillings. I believe it is paying a

poor compliment either to the thrift and industry
of the people, or to their patriotism, to qxiestioii

their ability or their willingness to bear the poll-

tax. It often happens that those who neglect to

see their names placed upon the voting lists, or

to pay this trivial tax, do not sufficiently value

the privilege of voting to attend to these little

duties. The people take an interest and pride in

their government, and the more so because they
have contributed, both in money and in other

ways, toward its support. But if gentlemen

prefer, I will withdraw my amendment, and
then the people themselves can judge of the

change proposed when submitted to them.

Mr. TYLER, of Pawtucket. I confess to

having new information in ascertaining that the

payment of twelve and a half cents has been ac

cepted as a condition, of the right of suffrage.

That is new information to me. I have had to

pay a full poll-tax for myself, and for sons who
were minors, and I thought that was rather hard

when I was raising boys for the service of the

Commonwealth. But I had to pay it, and I had

supposed that the payment of a poll-tax had

always been required to constitute a man a voter,

and if any different practice has prevailed, it has

not come to my knowledge.
I wish to say one word in reply to the remark

of the gentleman from Lynn. He said that the

requirement of a tax would place the power in

the hands of the assessors to admit or exclude a

man from the right of suffrage. Now, it has

been my intention, from the time I saw the Re

port of the Committee, if I said anything upon
the subject, to express my opinion that any man
who has reached his majority though it were
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but yesterday, and though he had not been taxed

beforehand should, by coming forward and

offering to pay the poll-tax, have the right, by
the Constitution, to have his name entered upon
the list of voters. It has been so in llhode

Island, though they had no poll-tax under the

old &quot;regime,&quot;
while they lived under the charter

granted to them by Charles II. The first vote I

ever cast was in that State, by virtue of the right

of primogeniture. But when they framed the

new constitution they provided that any man, by
offering to pay one dollar, should have the right

to have his name entered upon the poll list. I

propose, that if we do require any qualifica

tion, the right of voting shall be conferred upon

every man. in the community who will come

forward and conform to the regulations prescrib

ed.

The amendment was modified so as to read,
&quot; that a tax shall be required as a qualification to

vote in every election.&quot;

Mr. SIMONDS, of Bedford. The amendment

which proposes to strike from the Constitution

the tax qualification for voting, appears to me,

only in accordance with the declaration in our

Bill of Eights. And, it seems to me, that the re

cognition, even at this late day, in the govern
ment of the Commonwealth of Massachusetts, of

the principle, that to be a citizen of the Common
wealth is the only qualification which is necessary
to hold and exercise the right and privilege of

suffrage, is very desirable. I am willing to adopt

the principle, that whoever is qualified, by a con

formity to such rules and regulations as shall

make him a citizen of Massachusetts, shall hold

the right pf suffrage in all elections. I believe

this will place the individual in the proudest

position, of any act which this Convention may
pass in relation to this subject. I am not one of

those who believe that the 11011-payment of, or 11011-

ability to pay a tax, is any index of an indi

vidual s qualification to vote. I know that that

ability is generally governed by circumstances

beyond his control ;
and I cannot conceive of any

rule of justice or equity, which Avill allow those

circumstances to step in between him and the

exercise of his natural rights as a citizen. I hope,

therefore, that this amendment may prevail, and

that the resolution, as amended, may then be in

corporated as a provision of the Constitution, and

that we shall recognize in the Constitution of

Massachusetts, the great principle, that a man is

a man
;
that mind and judgment make a man,

instead of fortune or any outward circumstances,

of whatever nature. Of what advantage is it, to

require that a man shall pay six-aiid-a-quarter

cents for the exercise of this inalienable right?

Does it mature his judgment ? Does it make him

any more a sensible man ?

Sir, I cannot conceive that it is a matter of the

least possible advantage to the welfare or the in

terest of the Commonwealth. If we believe in

the doctrine declared in our Bill of Eights, that

this is an inalienable right, which every mail

should enjoy, in accordance with the principles
of his nature, if he is endowed with reason, and
with &quot;

soul,&quot; as the gentleman from Boston ob

served, then I tell this Committee&quot; You have
no right to deprive him of this privilege.&quot; And,
I ask, if it is not time that we should assert this

declaration of the Bill of Eights, that this is a

right which belongs to every man, a right which

we can neither give nor take from him Now,
Sir, in all these cases, I desire to see our Consti

tution conform to this declaration of the Bill

of Eights. Let it provide, that not the circum

stances of size, weight, height or property, but

the qualifications of mind, judgment and soul,

shall determine his right to exercise the privileges

I and functions of a citizen.

Mr. HOOPER, of Fall River. I ri^e to a

question of order in relation to the amendment of

the gentleman from Milton, (Mr. Churchill). If

I understand it, the amendment first proposed, is

simply to decide whether we are to have a qiiali-

ficatioii which shall apply to the voters for one

class of officers and not for another. The propo
sition of the gentleman from Milton is to decide

the question as to whether we are to have a

tax qualification in all cases or not. Now it

strikes me that there is no necessary connection

between the amendment as originally proposed
and the modification which is proposed by the

gentleman from Milton. I think, therefore, that

the amendment offered by that gentleman cannot

be entertained until the original amendment is

disposed of.

Mr. CHURCHILL, of Milton. I will with

draw my amendment for the present.

The question then recurred upon the amend
ment offered by Mr. Clarke, of Holyokc.
Mr. IIUBBAED, of Boston. I supposed that

the general courtesy of deliberative bodias was to

allow the chairman of a committee, in behalf of

the majority, to present the views of that com

mittee, and to enforce them upon the members of

I the body, before any gentleman who might be

opposed to the report of the majority of that com
mittee would be called upon to express their

opinions. But a different course has been pursued

upon the present occasion. The chairman of this

Committee has not been present to enforce the

views of the Committee, nor to advocate the re

solutions subruited by them to the Convention.
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But, Sir, being a member of that Committee, I

am unwilling that these resolutions shall be

passed upon by a mere silent vote on my part.

It was not thought expedient by the minority of

this Committee to present a minority report upon
this subject, although there were some of its

members and not a small number who differed

entirely with the majority in regard to the propo
sition contained in the first resolve reported by
them, which is now under consideration

;
and if

it be not out of order I will state, that at one

time a vote of the Committee was obtained in

favor of retaining the provisions of ttie Constitu

tion upon this subject as they now stand.

The CHAIRMAN. It is not in order to refer

to what took place in a committee.

Mr. HUBBAKD. Very well, Sir
;
then I will

not make the statement. [Laughter.]
Mr. HOOD, of Lynn. I would like to inquire

of the gentleman from Boston if this vote was not

taken when there were but a small number of

the Committee present scarcely enough to con

stitute a quorum ?

The CIIAIIIMAX. The Chair must remind

the gentleman that a reference to what took place

in committee is out of order.

Mr. HUBBARD. If it were proper I would

answer the question of the gentleman from Lynn.
I do not remember precisely how many of the

Committee were present, but the gentleman is

correct in stating that there was not a full attend

ance. My impression is that barely enough to

constitute a quorum were present.

This seems to me to be a question of very great

importance, one which lies at the very foundation

of our institutions. We spent considerable time

at one stage of our proceedings, in discussing the

question of what should be the basis of represen

tation in our Senate, and there was a somewhat

prolonged discussion as to who were the people of

the Commonwealth of Massachusetts. While on

the one hand it was contended that the term
&quot;

people of Massachusetts
&quot;

included every rea

sonable and intelligent being within, her limits,

on the other hand it was contended that that term

included only those who were the legal voters of

the Commonwealth. And, Sir, we have had ex

planations given of the origin, the constitution

and the nature of government. We have been

told that the social compact we have been carrying
out was entered into in the cabin of the May
flower, in which, as it was said, was established

for the first time the principles upon which men
should govern themselves. Well, Sir, what were

the principles established in the cabin of the May
flower ? Was the theory which has been held up
as the correct theory of self-government, of per

mitting all the intelligent human beings there

congregated, to form themselves into a compact
and agree to deprive themselves of certain inalien

able rights which they possessed in a state of na

ture, adopted on board the Mayflower, or was it

that certain individuals who held in their hands

the power, should say who should be admitted

into a participation in the right of deciding what

should be the rules to govern those in whose be

half they acted, and whom, by the right given
them by nature, they represented.

I suppose there are certain universal laws be

longing not only to the mineral and vegetable

kingdoms, but which pertain also to the human

family. I suppose there arc certain universal

laws which exist by the fiat of the Almighty, such

as the relations of parents and children, growing
out of the right of obedience on the one hand, and

the right of protection upon the other. And it

was in recognition of this principle that in the

cabin of the Mayflower, the heads of families as

sumed the prerogative of legislating for the females

and the children there present, and it was upon
that principle, that our fathers carried our system
of self-government into execution upon the rock

of Plymouth. A friend near me whispers that

bachelors were also admitted as legislators. Well,

Sir, I will not undertake to say how many indi

viduals in the cabin of the Mayflower occupied
that unfavorable position, but if they were ad

mitted I have no doubt it was as a matter of

courtesy to the persons in this unfortunate posi

tion that they were permitted to participate in

the deliberations.

Well, Sir, suppose such a system of government
were to be adopted in the Commonwealth of

Massachusetts, and the whole people of Massa

chusetts were gathered together as our forefathers

were, in the cabin of the Mayflower, for the pur

pose of organizing a system of government, with

out any reference to any constitution, or any

theory of government which has been established

since that day, would it be supposed that women
and minors would be called upon or allowed to

participate in those deliberations ? Would they
be called upon to discuss and decide the principles

upon which they are to be governed, and how far

they were to yield their natural rights ? Xo, Sir
;

those whose position was such as to entitle them

to the guardianship of those little communities ;

those whose positions were such as to enable them

properly to represent the wishes and interests of

the females and children, would be entitled to the

right of deciding upon the system of government
to be adopted. That, Sir, was the principle acted

upon by the persons on board the Mayflower.

They are the people and they arc the persons who
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have the right to prescribe the rules of govern

ment. Sir, we, the people of Massachusetts, now

holding the power of the government, enjoying

the right by inheritance, under a written Consti

tution, are called upon to say how the interests

of this Commonwealth not our own individual

interests shall be best maintained, and how the

welfare of the people within its limits shall best

be promoted. We, Sir, the voters of Massachu

setts at the present day, are the representatives of

the interests of all the human beings within the

limits of Massachusetts ; it is for us to say how,
in the exercise of a sound and wise discretion, the

interests of the masses of women and children,

the brothers and sisters of those voters, shall be

best protected.

But, Sir, where it is proposed to alter so impor
tant a fundamental principle in our organic law,

it does seem to me that the burden rests upon
those who would have this alteration made, to show

by the clearest and most conclusive proof, that

the interests of the Commonwealth require such

an alteration to be made.

&quot;We are told here that every man, because he

is a man, has the right to exercise this power.
We are told that it is unworthy the dignity of the

Commonwealth, that those possessing the rights

of freemen, should be called upon to purchase the

the privilege of saying how they are to be gov
erned. Sir, if you will carry out this principle

into practice, every foreigner, the moment he

treads our soil, has an equal right to exercise this

privilege with that of a native of the soil. lie has

the same right to a voice in deciding the princi

ples upon which he is to be governed, the moment
he puts his foot upon your soil, with any citizen

of the Commonwealth.

Mr. HOOD, of Lynn. I think the gentleman
from Boston has misunderstood my remarks upon
this point. My statement was that every person
who conforms to the requisitions of inhabitancy,

and of course I included naturalization among
those requisitions, was entitled to vote. I said

I would exclude the qualifications of property and

taxation.

Mr. IIUBBARD. The gentleman advanced

the idea, that a man, because he is a man, has

a right to vote. If this be an inalienable right,

as contended for by the gentleman, what right

have we to exclude from this privilege our youth
of seventeen or eighteen years of age? I ven

ture to say, that there are many below the age
of twenty-one who possess as sound judgment
and discretion as those above that age. Is the

term &quot;man&quot; used as speaking of the species, or

is it used only as speaking of the sex ? If it be

an inalienable right that all persons within the

Commonwealth shall exercise the right of voting,

why shall we restrict females ? Why not grant at

once the prayer of the petitioners who ask that

the word &quot;male&quot; shall be stricken from the

Constitution ? I have not understood the Consti

tution of this Commonwealth, as it is understood

by the gentleman who last addressed the Com
mittee. The Constitution, in speaking of ina

lienable right, says, that

&quot; All men are born free and equal, and have
certain natural, essential and inalienable rights,

among which maybe reckoned the right of enjoy

ing and defending their lives and liberties ; that

of acquiring, possessing and protecting property ;

in fine, that of seeking and obtaining their safety
and happiness.&quot;

What does that same Bill of Rights say in re

gard to elections ?

&quot; All elections ought to be free
;
and all the

inhabitants of this Commonwealth, having such

qualifications as they shall establish by their frame
of government, have an equal right to elect offi

cers, and to be elected for public employments.&quot;

That is the principle for which I contend, that

the people of the Commonwealth, those who for

the time being have the power of the government
in their hands, when they are called upon to con

sider the question, shall determine what are the

qualifications which persons shall possess to enti

tle them to come into this partnership with us

and exercise with us this right of control over the

interests and destinies of the Commonwealth.

Mr. SIMONDS, of Bedford. I ask the gen
tleman whether there are any qualifications for

a voter other than this tax qualification, and

whether by abolishing the tax qualification we
abolish all the other qualifications ?

Mr. IIUBBARD. No
;
we do not abolish all

the other qualifications necessarily. I have quot
ed that article in the Constitution which speaks

of the inalienable rights of all, and also that ar

ticle which speaks of the qualifications of electors.

The payment of taxes is one qualification, and the

question now is whether it is expedient to strike

out that qualification. In olden times, it is said,

that taxation and representation went together. I

had supposed that one proposition was the con

verse of the other. So small is the test required,

it is said by some that it is a matter of no import
ance 12 1-2 or 25 cents in some parts of the

Commonwealth is the only tax that is put upon
the voter to entitle liim to the exercise of this

franchise. It is not, in my mind, the amount of

taxation, but it is the evidence of the feeling of

freedom which is evinced by a man s paying his

tax and showing his willingness to contribute his
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share in bearing the burdens of the Common
wealth. The tax it is said, is a small one, but as

I have remarked, it is not the amount of the tax

so much, as the evidence which it affords that the

individual voter feels an interest in the affairs of

government. He feels that he is upon an equal

footing with any of the voters of the Common
wealth, and when he comes to deposit his vote in

the ballot-box, that he stands upon an equality

with the richest man and that he is contribu

ting equally with every other individual, accord

ing to his means, in paying the burdens which

are incurred in carrying on the government.
We have been told by gentlemen, in the course

of the debate, that property should bear the bur-

dens of government and that persons are able to

take care of themselves. I had supposed that one

of the great objects of the establishment of gov
ernment was to protect the people, not only in the

enjoyment of property, but of liberty and life.

And the powers of government are exercised as

effectually for this purpose as any other
; and the

humblest and poorest individual citizen of the

Commonwealth is entitled to that protection,

which the government extends to life and liberty,

as much as the rich man is entitled to the protection
which the government extends to his property.
He is therefore bound to contribute to the extent

of his ability to the support of these institutions

under which he enjoys this protection as much
as the man who has millions at his command and

which are secured by this same instrumentality.
The provisions of our Constitution, as it now
stands, are such that there are very few who are

entitled to consideration as men possessing the

requisite intelligence, integrity, and uprightness
of character, who would be excluded by the

operatioii of this rule. It may be that in extreme

cases, as has been suggested by one gentleman
who has advocated this amendment, persons of

intelligence and good character would be excluded,
as for instance, where a man who has been in

circumstances of prosperity, has been suddenly
stricken down by sickness and his property taken

from him, and where he may become a pauper,

relying upon the public for his support ; but it is

always unsafe to argue against a rule from par
ticular cases. How many people of this Com
monwealth are there who would be excluded un
der circumstances such as these to which the

gentleman has alluded, and how few, very few,
would be the instances where men of character

and standing, of known integrity and virtue,
would be excluded by the operation of this rule.

We have been referred to cases where individuals

have accumulated a large amount of property
which has passed into the hands of other individ

uals, but where they themselves have been left

in poverty. I have heard that argument advanced

by a gentleman who, according to his own show

ing, began without anything when he commenced

life, and who has now attained to distinction, not

only in respect to his wealth, but in respect to his

social and official standing in this Commonwealth.

My answer to such suggestions is, that such cases

are the exceptions to the rule, and that the rule

should be made with reference to the great ma
jority of cases which occur. Let us take society
as it exists at large, and it is only with re

gard to the general state of society that we can

adapt rules, and although they may operate

harshly in particular cases, yet they do not affect

the correctness of the general principle. If cases

may one time in a thousand happen where an

individual who has, up to a certain period of his

life exercised the right of voting, is so reduced by
misfortune that he cannot pay a small poll-tax,

yet the cases will be far more numerous where
individuals are able to pay their share of the rea

sonable expenses of the Commonwealth who will

shrink from the payment of the tax to which they
are justly subject, and by that act show them
selves unworthy of the privilege which it is pro

posed to confer upon them.

Again, it is said, the present system enables

the assessors to make themselves the arbiters of

the right of voting. I would ask the gentleman
who advanced that argument, if he contemplates,
that in the Commonwealth of Massachusetts, we
are going to abolish the use of the check list at

our elections, and if we are to allow individuals

to come up to the polls and exercise the privilege
of voting without any evidence except their own
statement. We cannot adopt any system which
will be perfect, and though there may have been

cases where individuals have been accidentally or

even fraudulently omitted upon the check list,

yet these cases are very rare, and are exceptions
to the general rule.

Mr. BIRD, of Walpole. As the hour for ad

journment has nearly arrived, I move that the

Committee rise.

The question was taken, and it was decided in

the affirmative.

IN CONVENTION&quot;.

The Committee accordingly rose, and the Presi

dent having resumed the Chair, the chairman re

ported that the Committee of the Whole had had

the resolves relating to the Qualifications of Voters

under consideration, had made some progress

therein, but had come to no conclusion thereon,

and asked leave to sit again.

Leave was granted.
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Adjournment.

Mr. THOMPSON, of Charlestown, moved that

when the Convention adjourn, it be to meet to

morrow morning, at ten o clock. From what

we have witnessed, said Mr. Thompson, in this

Hall, this morning, in consequence of the excite

ment which prevails out of doors, we may, I

think, draw a very correct conclusion as to what

we may expect will be the case, if the Conven

tion should undertake to hold a session this after

noon. We have had but a thin house, this

morning, and it is well known, that this after

noon there will be in our immediate neighbor

hood, a military pageant, accompanied by music

and the firing of cannon, which cannot fail to

distract the minds of members from their duties

here. I am of the opinion, therefore, that we had

better adjourn until to-morrow, than to attempt

to do business with so small a number of mem
bers in attendance, and with these causes of in

terruption about us.

Mr. HOOPER. I hope that, instead of ad-

joxirning to meet at ten o clock, to-morrow, we
shall adjourn until two o clock, this day, and thus

avoid an unnecessary waste of time.

Mr. TYLER, of Pawtucket. If we adjourn
until two o clock this day we shall encounter still

more difficulty than if we were to meet at three.

Two o clock is the dinner hour of a large number
of the members of the Convention, and I am of

the opinion that we shall scarcely be able to get a

quorum together at that hour.

The PRESIDENT. Docs the gentleman from

Fall River submit an amendment to the mo
tion ?

Mr. HOOPER. I suppose, Sir, the question

must be first taken on the longest time named. If

the present motion be negatiA^ed, I will move that

the Convention meet at two o clock, this after

noon.

Mr. BUTLER moved that the Convention do

now adjourn.
The motion was not agreed to.

Mr. HOOPER moved to amend the motion of

the gentleman from Cambridge, by inserting two

o clock, this afternoon.

Mr. WESTON, of Duxbury, suggested half

past two.

Mr. HOOPER accepted the latter proposition

as a modification of his amendment.

Mr. LIYERMORE, of Cambridge. I am op-

opposed to meeting here either at two o clock, or

at half past two. The greater part of the members

of the Convention are ready to assemble here at

three in the afternoon, and remain until six or

seven, or as long as the Convention see fit to re

main
; but I have noticed that there is, every

afternoon, at about five o clock, a very great

movement amongst certain members, a great

stir among the carpet-bags, [laughter] and some

ten or a do/en gentlemen leave the Hall. Now
I think we ought not to try to regulate our ad

journments for the sake of accommodating a few.

Mr. GRAY. Will the gentleman give way ?

Mr. LIYERMORE. I have only a few words

to say.

Mr. GRAY. While the gentleman is saying
those few words, the hour fixed for our adjourn
ment will have arrived, and the Convention must

necessarily adjourn without deciding this ques
tion.

Mr. -BIRD, of Walpole. I hope that the

amendment moved by the gentleman from Fall

River, will not prevail. I dislike this interfering

with the rules of the Convention. We have de

termined that we will meet at a certain hour in the

morning and at a certain hour in the afternoon,

and unless some good reason be given for changing
the rule, I hope it will be adhered to.

The hour of one o clock having arrived,

The PRESIDENT. The Convention stands

adjourned, in obedience to the standing order,

until three o clock this afternoon.

AFTERNOON SESSION.

The Convention met at three o clock, P. M.,

pursuant to the standing order.

Imprisonmentfor Debt.

Mr. STRONG, of Easthampton, offered the

following order :

Ordered, That the Committee on the Preamble

and Declaration of Rights be requested to take

into consideration the expediency of so amend

ing the Constitution that the poor debtors oath

shall be administered by the magistrates of the

several towns where the debtors reside, and that

no citizen of this Commonwealth shall be impris
oned for debt.

The order was referred to the Committee on the

BiU of Rights.

Remedy at Law.

On motion by Mr. HARMON, of New Ash-

ford, it was

Ordered, That the Committee on so much of

the Constitution as relates to the Judiciary, con

sider the expediency of so revising the same, as

to give efficacy to the eleventh article of the De
claration of Rights, granting the subject a certain

remedy in law, promptly and without delay.

On motion by Mr. WILSON, of Natick, the

Convention resolved itself into
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COMMITTEE OF THE WHOLE,

And resumed the consideration of the unfinished

business of the morning, being the Heport of the

Committee on the

Qualification of Voters.

Mr. Dana, for Manchester, in the Chair.

The pending question was upon the amend

ment offered by Mr. Clarke, of Holyokc.
Mr. WALKER, of North Brookfield. I feel it

due to myself that I should make an apology for

not being present this morning. I was obliged to

return home on Saturday evening, and was not able

to get back in season to attend the morning session

of the Convention. As chairman of the Commit

tee to whom these resolves were referred, I

deem it necessary that I should make a few ex

planations in regard to them, and I promise that

I will be very brief. These resolves were adopted

ih the Committee by a majority of votes. Some

gentlemen in certain parts of the State believed

it was a matter of great importance that the tax

qualification should be stricken out entirely, and

they effected their object, and carried it through
the Committee. Other gentlemen from different

sections, especially from the rural portions of the

State, did not regard it as of so great importance,

and some few were opposed to striking out the

provision entirely. There was less difference of

opinion about the second resolve reducing the term

of residence in a town or district, as a qualifica

tion to vote, from six months to three, and but

very few voted in the negative. The third re

solve, is to the effect that persons who are employed
in the army or navy of the United States, or

while navigating the waters of this State, or of

the United States, or of the high seas, or while

members of any seminary of learning, shall not

be deemed to have gained or lost a residence in

consequence of being so employed. It is well

known great difficulties have been experienced

for the want of a provision like this. I believe

that this resolve met with almost the unanimous

consent of the Committee, there being only one

dissenting voice. The last resolve is that requir

ing all ballots to be given at any national, state,

county, or municipal election, shall be deposited
in scaled envelopes. These are the four resolves,

as they were adopted and reported by the Com
mittee

; and I do not think it necessary at this

time to enter upon any extended explanation.
Those gentlemen who were in favor of this first

resolve, I presume, Avill present their views to

the Committee at length, as they have examined

the subject with great care and attention, and I

presume that they will be able to satisfy the Com
mittee that the proposed change is a good one.

I will only ask the indulgence of the Committee

to make a few remarks, however, upon the last

resolve when the subject comes up for consider

ation, if circximstances seem to demand and ren

der it proper for me to do so.

Mr. LELAND, of Ilolliston. I move to strike

out the words &quot;in any election.&quot;

Mr. WALKER, of North Brookfield. I would

ask the gentleman if he intends to apply his

amendment to &quot;parish officers&quot; as well as &quot;town

officers r&quot;

Mr. LELAND. I will except parish officers.

The CHAIRMAN. The amendment, as offer

ed by the gentleman from Ilolliston, is to strike

ovit the words &quot;in any election,&quot; and insert after

the word &quot;Commonwealth,&quot; the words &quot;except

in parish affairs.&quot;

Mr. BATES, of Plymouth. I would like to

inquire of the gentleman from Ilolliston whether

he intends to include the inhabitants of school

districts r It seems to me it would include them

as well as others.

Mr. LELAND. I do not wish to encumber

the amendment at all. I merely wish to get rid

of two sets of voters. I believe that the statute

now requires that a person shall pay a tax to en

able him to vote for governor and all such as may
vote for governor may vote in town affairs. I am

willing, however, to withdraw the whole amend

ment, and I will do so.

The CHAIRMAN. The resolve, as proposed
to be amended, will now read as follows :

Ttcsolced, That the Constitution be so amended,
that the payment of a tax shall not be required as

a qualification to vote in this Commonwealth.

Mr. BATES, of Plymouth. The same objec

tion, arises in my mind. I cannot see, why, if

the resolution is adopted, any qualification would
be required to enable a person to vote in the

school society, or in any corporation of that .sort,

and vote for the expenditure of any amount of

tax or money he pleased. I do not think the

former objection is removed.

Mr. LELAND. I would ask the gentleman if

the objection that I raised does not lie against it

in its present shape, that we shall have two sets

of voters. I would ask how we are to vote

in town affairs unless these words are struck out ?

Mr. BATES. I would answer, my own idea

is and has been that the striking out of the words

&quot;governor, lieutenant-governor,&quot; &c., has vitiated

the whole resolution and will leave it open to all

these objections ; because, it is apparent that in

many organizations, such as school districts, it is

necessary there should be some tax qualification,

or persons will vote who pay no tax, to raise any
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amount of money from those who have property

and pav taxes. I think it will give trouble to

have such a proposition in the organic law, and

legislation cannot reach it. I do not object to the

proposition of the gentleman from Ilolliston, but

merely wish to get rid of the difficulty which will

still remain.

Mr. EARLE, of &quot;Worcester. I probably shall

be willing to go as far as any one in extending
the right of suffrage, but I think that before this

amendment is adopted the Convention should

understand exactly how far it goes, so that we

may understand what we do by adopting it, and

what we do not do. If I understand it right, it

provides that a man, without taxation, a man
who is not taxed at all, may vote in all town

affairs, and in all affairs of school districts
;
and

perhaps it even goes farther, and applies to some

other corporations created by the State. But
whether it does or not, it is conceded that it goes
as far as I have stated. Now, the case may occur

where, in a school district, even if it did not in a

town, there might be, under a peculiar state of

circumstances, such as sometimes do occur in par
ticular districts, a majority of those who are not

tax-payers, who do not contribute a cent, would

yet have a right by law to vote and assess whatever

taxes they please upon the tax-payers of the dis

trict. Or, if we suppose an extreme case, this

may be done in towns, though that is a case

which would not probably occur. Thus, the

pecuniary concerns of a district or town would
be taken entirely out of the hands of the tax

payers. The only question is, whether we are

prepared for that or not. If the Convention are

prepared for it, of course they will so vote, and I

shall not make any objection. I simply want that

it shall be well understood. At any rate, I want

to understand it myself. I wish to know whether

I am right in the view I take of it. My present

impression is that I am
;
and if so, I would like

to have the Convention understand it also.

Mr. MOHEY, of Boston. I would like to

inquire of members of the Convention from the

country, who come from the farming towns in

different parts of the State, with regard to the

effect which mil be produced by not requiring

the payment of any tax, as a financial measure in

their respective towns. The poll-tax, when I

lived in the country some years ago, was regarded

as a very important measure. I believe one-

sixth part of the tax for the support of town

affairs was raised by the poll-tax. That is a

pretty important part. I wish gentlemen who
are more familiar with the subject than I am,

gentlemen who have been assessors or selectmen,

or have held similar offices in the country, would

tell us what they think the effect will be. I

believe, if you do not require any tax as a quali
fication for voting, that the poll-tax will hardly-
be worth collecting. If such an effect was

produced, it must be a matter of very great

importance in most country towns. I know that

very frequently the poll-tax is paid in this city

but a few days before the election
; and I have

been told by officers who make the collection,

that it would be hardly worth collecting if the

payment of the poll-tax was not required to

enable the people to vote. I do not wish to go
into this matter

; but I simply wish to call atten

tion to this subject, that those from different parts
of the country may consider what its effect would
be.

With regard to the payment of a tax as the

criterion of the residence of the voter, I think it

very important in another aspect. I suppose the

great object, in any state, county, community,
town, association or society, civil or ecclesiastical,

is that that state, community, county, town, as

sociation or society, shall govern itself without

any interference with persons who do not belong
to the state, or who do not belong to the society.

It is also deemed very important to establish rules

and regulations which should exclude persons

who do not belong to the state or society from

participation in its affairs. Every little corpora

tion or society has its rules and regulations, so

that nobody can come in and vote the members

and citizens and associates out of doors. Sir, I

know that in all political associations, and even

in your little Whig clubs and Granite clubs, and

every political association of that sort, care is

taken that persons do not come in and vote if

they do not belong to the association. When
members of a political party have conventions

they always take measures to keep out persons

that do not belong to that party, so that they shall

not come in to interfere with their deliberations.

This is done by every association, every commu

nity, and every society, in order to protect them

selves, and really govern themselves. This is the

great object of these rules and regulations touch

ing the right of voting.

Now, Sir, the old requisition before the Con

vention of 1820, and a very important requisition,

was, that a person should be possessed of real

estate, that he should have a certain amount of

personal property. That was a very objectionable

feature. I well remember that I expressed my
opinion upon it at that time, and did what I

could to have that requisition abolished, and it

was abolished. Its effect was to give an advan

tage to persons who had property, over those who
had not. But this matter of paying a poll-tax
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. was not considered a property qualification at all,

but merely as a test of the residence of a person.

That should be the great object of the payment
of a tax as a requisition for voting. Now, Sir,

when a person pays a tax in any part of the

Commonwealth, which has been assessed upon
him at any time within two years, and he comes

forward and says he is a citizen of Massachusetts,

and has resided in the Commonwealth a year,

and in the very town where he proposes to vote

for three months or six months, and if he can

show that he has paid a tax assessed upon him

within two years, that is conclusive evidence of

his right to vote.

Under the old system of property qualification,

there were, undoubtedly, many difficulties aris

ing, and quarrels and law suits might sometimes

grow up in consequence of property being put
into the hands of people in order to give them

the requisite qualification, when, it did not really

belong to them ; and difficult questions might
arise before the selectmen, to determine whether

it was really an exhibition of property belonging
to the individual, or whether it was not. That

was afterwards abolished, and the simple requisi

tion of payment of a tax was substituted. The
moment a man shows that he has paid his tax,

that is satisfactory. That gives him a local habi

tation and an abiding place ;
that shows that he

is not a mere bird of passage, coming here to

interfere with our elections when he does not be

long here. We have different districts, for in

stance, for the election of state senators, and
districts for the election of members of congress.

Each district wishes to have its own citizens vote

for members of congress in that district, and so it

is with regard to senators. The elections must
take place in some districts upon the same day,
and we want to have some means of preventing
citizens from going from one district to another,

so as to influence the elections where they do not

belong. There may perhaps be a very large po
litical majority in one district in favor of a certain

party, and the minority may feel inclined to go
into another district to vote. The difficulty is,

that this matter of residence cannot be deter

mined, especially in your cities, unless you have

some test. Here perhaps half a dozen men will

come up to the polls, and say,
&quot; We belong

here \ve live here in Boston.&quot; Each will say
that he lives here, and each will vouch for the

others, and you have 110 means of determining it

unless you have a qualification ; but if the pay
ment of a tax is required, you know how to test

the matter. Now, Sir, if any other mode can be

devised, or if any other satisfactory method can

be adopted which, will make this matter certain

which will give an individual a fixed character,

or a permanent habitation, so that his locality can

be determined I should be very willing to dis

pense with requiring the payment of a tax. It

is but justice to the people of this State those

who are really citizens of Massachusetts that

they should be allowed to govern themselves

without foreign interference
;
and in order to

eifect this object, you must adopt one of two

plans. You must either have a more rigid mode
of ascertaining who the citizens are, or you must

continue the old method of requiring the pay
ment of a tax, as a criterion of residence.

Now, Sir, with regard to taxes, I believe the

Constitution provides that there shall be a state or

county tax. For one, Sir, I should have no sort

of objection to have the words inserted &quot; or town
tax&quot;

;
it might be no greater than a highway tax,

I care not how small, even if it were only twenty-
five cents or twelve and a half cents that is some
test

; but, unless you have some mode by which

you can discriminate, the great danger will be,

that in your large towns and cities there might be

a state of things in which the real citizens would

be voted down, and voted out of house and home,
and it would be very difficult to prevent it. All

I contend for, therefore is, that you shall have

some system, which might be accomplished in the

way I have suggested, by reducing the poll-tax to

a very small sum of money, as a mere town or

highway tax, and which would effect the main

object in view of determining who the real citizens

are. Just see how these things are managed in

France. Why Sir, in Paris, in the wildest times

of the revolution, and during the prevalence of the

most ultra form of republicanism, when universal

suffrage was the order of the day, their com
missioners went through every part of the city

some time before the day of election they looked

into every nook and corner, so as to be sure and
find every individual, and first they inquired of a

man, &quot; What is your name r&quot; and they took that

down, both the Christian and surname. Then

they went on,
&quot; What is your age ? What

business do you follow : What street do you
live in? At what number in that street?&quot;

and as several families frequently lived in the

same house in different stories, they even went
so far as to ask &quot; on what story do you
live :&quot; They went through all these minute in

quiries for the purpose of making out a perfect

list, and ascertaining who all the real citizens

were taking care not to get any Englishmen or

other foreigners upon their list
;
and then they

had them all divided off into districts, and these

lists afforded a protection against the attempt
wliich might be made by any person to go into
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legally assessed in a certain place is not an

evidence of his inhabitancy there, equally strong

as that of his having paid a tax. I think that, or

some othermode which the legislature might devise

would obviate all this difficulty, and leave the

question to be decided upon its own merits

without reference to any of these side issues.

What does it propose ? It does not propose to

alter the qualifications of voters in any other re

spect than to dispense with requiring the payment
of a tax ; it touches none of the other qualifications

now required. Nor does it propose to abolish the

assessment of a poll-tax ;
it merely allows individ

uals to vote, without reference to the fact whether

they have paid their poll-tax or not. Now, Sir,

I apprehend that in any school district, or in the

towns, the number who do not pay is compara

tively small
; they never would get the control of

affairs so as to vote the others out of house and

home, as the gentleman from Boston says. If the

towns should lay a tax on property, it does not

affect the question of a poll-tax at all. The poll-

tax is assessed, and the only question is, whether

we shall punish a man for not paying it, by taking

away his rights. To my mind, it is a small con

sideration, to take away a man s right to exercise

the elective franchise because he does not pay a

paltry tax.

Mr. PERKINS, of Maiden. In the first place,

the idea of a poll-tax is based upon the propo
sition that the wealth of the community is all

equally divided among all the polls for the public

uses of the whole. In almost all towns the

majority of the people who vote, vote away
money for public uses. Now, if people arc to be

allowed to vote without a tax qualification in one

case, it should follow in all the rest. It seems to

me that no danger would be likely to arise in

these days from the adoption of that course. The

gentleman from Boston wants to retain this tax,

in order to have some means of telling who are

the citizens of a town
;
but the people might vote

without paying taxes, and yet he would have all

the means of telling who are the citizens of a

town that he has now. If I understand him, he

says that it is now certain, when a man pays a

tax, that he is a rightful voter. But I submit,

Sir, that that does not follow. There are a great

many aliens who own property on which they
have to pay taxes ; and, perhaps, in some towns

this class may constitute one-eighth part of the

whole population, who have no right to vote,

although they show a receipt from the collector of

taxes.

I think, Mr. Chairman, the true principle is,

that every man who comes and pays that tax

ought to have the right to vote, and I do not ap-
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prebend there is any danger but what the voters

of a town will be known by its own citizens. If

the point should be doubtful, it is very easy to

put the question as to his residence. I think the

people of Boston will not fail to know their own
citizens. Nor am I afraid of illegal voters. I

think the right to vote belongs to the poor as well

as to the rich, and I have never known of an in

stance where they have abused the privilege, by
voting away improperly the people s money.

Mr. FRENCH, of Berkley. I have always
been in favor of giving to voters all the privileges

we possibly can. The Report of the Committee,
that taxation should not be required as a qualifi

cation, struck me favorably. They should have

the liberty of voting without that. But the gen
tleman from Boston to whose remarks I listened

attentively brought up something which I cannot

get along with. I am perfectly willing that men
should vote without paying a tax, but then I

think some means should be devised by which

the selectmen of the town should know what men

belong to the town, and what do not. Some method
should be tried to accomplish that object, and if

it can be done otherwise than by this method of

taxation, all the better, for the tax method is very-

inconvenient for the voter. But if there can be

no method devised without taxation, I go for that.

If there cannot be, I do not see how the select

men are to ascertain who are voters and who are

not. Could not a man vote in one town to-day
and in another to-morrow ? What is to prevent
it?

Mr. GUILDS, of Westborough. The gentle

man from Boston doubts what will be the effect

of this provision, if it is incorporated into the

Constitution. I can tell him what I think will

be the effect. When the assessors are around

making out the assessment roll, it will be impos
sible to find a large class of the population. But
when a contested election, or a political excite

ment arises, you will find them coming upon you
like a swarm of locusts. You will find a plenty
then who could not be found by the assessors.

If there could be any way devised by which those

persons, who are left off of the assessment roll by
the discretion of the assessors, on account of not

being of sufficient ability to pay the tax, as well

as those who do pay their taxes, could vote, I

should be perfectly willing to see it done. But I

am not willing that those persons should vote

who skulk around to get rid of paying taxes.

Mr. EAMES, of Washington. From the little

experience I have had, I have come to the conclu

sion to vote in favor of the proposition requiring

the assessment and payment of a tax, as a qualifi

cation of a voter. This subject was thoroughly
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investigated in the Convention of 1820. I have

been acquainted with the system for many years,

and I ask what guide the town officers will have

unless there is some small tax qualification for their

guide ? It has been remarked by these who have

preceded me, that they believed their constituents

were unanimously of the opinion that the tax

qualification should be done away. Now I can

say that so far as I know, I never heard a man

complain of paying a poll-tax. Those who pay
a small tax feel that they are thereby as qualified to

vote, as is the man who pays his tax upon mil

lions. I do insist upon it, judging from what in

formation I have obtained, that the public good
does actually require that there should be some

pecuniary qualification, such as the payment of a

tax, to constitute a voter. In 1820 the two hun

dred dollar property qualification was done away
with. Every one who is old enough will remem

ber the difficulty then experienced in making that

qualification appear. I was one of a Board of

Selectmen when the qualification was two hun

dred dollars. I remember one case of a black

man, who came with his friends to the selectmen,

with a list of all the property he had, to be qual
ified as a voter. The custom of the selectmen in

those days, was to take an inventory of all the

property which the applicant said he was going to

put in, in order to make up the qualification, and

then to inquire into the value of the articles.

They did it in this instance and succeeded until

they came to two beds. &quot; What are they worth ?

was the question.
&quot; I do not know.&quot;

&quot; Are

they feathers ?&quot; &quot;Not a feather.&quot; &quot;Are they
straw-beds?&quot; &quot;They are.&quot; &quot;What are they

worth?&quot;
&quot; I do not know.&quot; Such is a speci

men of the questions put, and answers received,

and I speak of them only to show the difficulty

of having a qualification of that kind. The

question, as I said, was discussed in 1820, and it

was finally agreed that some pecuniary qualifica

tion, however small, should be incorporated into

the Constitution. I remember a remark then

made by the venerable John Adams. I believe

he was the last man who made any remarks upon
that question that from the experience he had

had, he Avas of opinion that it was absolutely

necessary to have some such qualification, even if

it was very small, and he cited some ancient

times, when party spirit ran high, and the mass

of the people took it into their heads that the

property of the community should be equally di

vided among all the inhabitants.

These views, thus briefly put forth, have been

given to show the reasons why I shall not vote

for doing away the qualification for voters.

Mr. HALLETT. I remember, Mr. Chairman,

some time ago, there was a definition given of the

term &quot;

democracy,&quot; by a learned and philosophi
cal but somewhat metaphysical author, who
defined it to be &quot; the supremacy of man over his

accidents,&quot; that is, man independent of his acci

dents. That definition was somewhat ridiculed

at the time, but it is nevertheless perfectly philo

sophical and true. The difference between those

institutions that you call &quot;

democracy,&quot; which

places the sovereignty of government in the man,
and that form of government which you call des

potism, or monarchy, that places the right to

govern in birth or property, makes exactly the

distinction, because a democracy is man, acting in

government, independent of those accidents of

birth or of property ;
and the moment you make

him dependent upon birth or property for his

right to participate in government, you take him
out of the circle of democracy, for it is then not

the man but his incidents that constitute political

power.
I should like to have any gentleman, who

stands here, ciphering up the dollar and fifty cents

upon a man s head, to show its effects iipoii a

town treasury, to tell me whether that is a sub

stantial republican principle or not. If it is, lay

it down so in the Constitution. Is it the man or

is it the tax that makes the voter ? How will

you apply it ? Here comes a man who is a resi

dent of the town six months, or a year, if you
please, who is a citizen of the United States, of

the age of 21 years, and who has every qualifica

tion which the law requires, except that he has

not the $1.50 in his pocket. Then here is an

other man, no better than he, nay, worse perhaps,

(because the one may have lost the dollar and a

half by misfortune, and the other may have ac

quired it by fraud, forgery, theft or gambling,)
who has got it in his pocket, or his receipt for it

from the tax-collector. Those two men march

up to the polls, and what do you say to them ?

You say to the poor man, &quot; Your pocket is

empty ; you are unworthy to be one of the sover

eign people ; go your way.&quot;
And to the other,

&quot; You have the $1.50, come forward and use the

right you have purchased ; you are worthy of ex

ercising this sovereign power.&quot; Is that democ

racy ?

Why Sir, as we are sitting here now, in 1853,

deliberating on what gives man political power,
the question is, as it was from the beginning of

constitutional government do you mean to go
backwards or forwards in the practical self-gov
ernment of the people ? Will you advance, with

the advance of all things around you, in the

science and practice of popular government ? For

a long time it was thought not possible to hold
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the government together without requiring that

all voters should have a freehold estate. No
citizen could be trusted with a vote unless he

owned land, and the possession of nothing else

would give security to the government. Men

clung to that idea as tenaciously as to their re

ligion, and more so, for many who had no religion

strongly adhered to the freehold qualification as the

basis of all polititical power. Well, against this

false idea the people who could not buy, or were

not born to freeholds, arose, and struggled and

labored, but how did they succeed ? For two

centuries, in our history, the landless were kept

just in the condition that the people of Europe
have been and still are, who try to have some voice

in the choice of their rulers, and to get hold upon

government, but try in vain, because the power
is in the hands of the few, and the few have got

the money, and the bayonets, and so the few will

hold to it. Just so is it in principle where you
establish the rule that the voting power shall

be in the hands of those only who hold lands,

and you cannot get it away from them, and thus

you give power to a minority as effectually as in

hereditary governments. Why, it took forty

years to get rid of this land qualification out of

your first Constitution, and, in 1820, those who
amended the Constitution, still insisted on a pro

perty qualification. The gentleman on my left,

(Mr. Eames, of Washington,) who was a member
of that Convention, says the matter was talked

over in the Convention of 1820, and that they
came to the conclusion that there must be a little

something required as a qualification for a vote
;

that is, that a man must not be allowed to be a

voter because God made him a man, but that he

might be allowed to be a voter, and have his share

in the government, provided he had some money
in his pocket ; and that is making the man de

pendent upon accident for his right to vote, and

not upon himself.

Since the revision of our Constitution in 1820,

we are here again just thirty-three years a whole

generation gone with all the States of the Union

around us, having stricken out this qualification,

with the exception of four for there are only
four that yet retain this remnant of the old feudal

system and we ask you to strike it out of the

Constitution of Massachusetts. Is this too much
to ask for man as a man ? All posterity, if they
could have a voice here, would come clamoring
to your doors and say strike it out from the Con
stitution.

Many years ago, Sir, there was an illustration

of this argument, made I believe by Benjamin
Franklin, which settled this question at that time,

and which ought to settle it in the mind of every

man who knows the difference between a man
and a piece of property ;

for I do not care wheth
er the amount you require to make a voter is a

dollar or a thousand dollars, the principle is the

same. The moment you say that a man shall

not vote unless he has money to purchase the

right, you declare your right to put a rule upon
him that he shall not vote unless he is a worth a

million, and that principle takes the power from
the many, and puts it into the hands of the few,
and just as few as the power the ruler or rulers

have to make it. Now as to this argument of

Dr. Franklin, who had the faculty of saying in

ten words, more than most men say in ten hours.

He says you require that a man shall have sixty
dollars of property or he shall not vote. Very
well, take an illustration. Here is a man to-day
who OAVIIS a jackass, and the jackass is worth

sixty dollars. To-day the man is a voter, and he

goes up to the polls with his jackass and deposits
his vote. To-morrow the jackass dies. The next

day the man comes to vote without the jackass
and he cannot vote at all. Now tell me which
was the voter, the man or the jackass ? [Laugh
ter.]

Well, Mr. Chairman, the jackass was the voter

and not the man, for as long as the jackass lived

he voted, but when the jackass died, he no longer
voted !

Will you keep the jackass in the Constitution

as the voter ? True, you have made some pro

gress, for as it now stands you reduce the value

of your jackass from sixty dollars to $1.50. But
when a man goes up to the polls to vote, he must
have that amount in ready money, and if he had
it one day and voted and lost it the next, then he

can t vote at all. Now it is the poll-tax that

votes and not the man.

The gentleman from Boston, (Mr. Morey,)
when I came into the Convention this morning
was pressing, Avith all his force of argument,
these old fogy doctrines of which we used to

hear so much, that founded government on prop

erty, but which have long ago been exploded.
He asks, how can you find a man out : how can

you know who or what he is if he does not pay
taxes r He loses his identity. He loses his locali

ty, he pays nothing, and therefore he is entitled

to nothing ! But, Sir, is it true that when a man
has got no money he has no identity, no locality,

no stake in the Commonwealth, and ceases to be

a man ? When he has been unable to acquire

property or has been stripped of property ; when
his family are deprived of all those comforts and

luxuries which every man with property enjoys,

and for which he would gladly pay all the taxes

if you would exchange with him
;
when all these
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deprivations come upon him will you say that

from him who hath not shall be taken away even

that which he hath ? From those who have

inherited nothing, and have lost their all or have

acquired no wealth as the fruits of their labor,

would you take away their right of citizenship and

say unless they can pay a price for it, they shall

not vote ?

I am surprised to hear such doctrines come
from certain quarters in this Convention. We
hear much said, now-a-days, about certain local

systems at the South, which do not concern us,

where men and women are held in servitude by
birth, and by inheritance. They are slaves be

cause they do not possess money enough to buy
their freedom. Yet you propose to apply to a

class of adult male white people in Massachusetts,

relatively nearly as numerous as the slaves in

some of the States at the South, the same rule

precisely only less in degree. You say to them,
&quot;

you shall not have your freedom unless you can

buy it.&quot; It costs perhaps a little more for the

black man at the South to buy his freedom than

it costs the poor white man in Massachusetts to

buy his, but the principle is the same, only differ

ing in degree, whether it costs fifty cents or a

dollar and fifty cents, or five hundred dollars.

Massachusetts freedom for a whole freeman de

pends upon the payment of a man s taxes.

Now, Sir, suppose you should put into your
Constitution a provision that no man should be

allowed to enter the town hall where you are vot

ing unless he paid a dollar and a half for a ticket

of admission. What an outrage that would be.

Yet you in fact make the same provision. You

provide that a man shall not be admitted to your
ballot-box until he has paid his dollar and a half,

which is his ticket of admission, and the principle

is precisely the same as if you actually prescribed
a rule that tickets of admission should be issued

and no man allowed to vote who did not pur
chase one himself or by somebody who will help
him to buy his freedom.

So much for the principle let us see what it is

in practice. Gentlemen treat this subject as if not

to compel a man to pay his taxes as a preliminary
to voting was to abolish taxation altogether. Is

that so ? Certainly not. The taxation remains

j ust the same for polls and for estates. Nobody in

terferes with that. But to compel a man to pay
that tax upon the penalty of losing his vote, is

only a method of coercing men into paying their

taxes by depriving them of their rights if they
cannot or do not pay the tax bill, when this

dollar and a half is imposed as a county or state

tax, it becomes nothing but a debt against the in

dividual, and your law says to that individual

that unless he pays this debt by a given time you
will deprive him of his right to have a voice in

the choice of public officers. You disfranchise

him without a crime, and in doing it you do him
a most essential injury. When a man has com
mitted an aggravated crime you send him to

the State Prison and disfranchise him forever

afterwards, and this disfranchisement is a part of

his punishment. So, if a man neglects to pay
this dollar and a half you propose to disfranchise

him
; to deprive him of his right to vote, without

any crime, unless poverty be a crime. You coerce

a man into paying his taxes by punishing him if

he does not, as though he were a criminal or an
outlaw. 1 do not believe the State has any right
to coerce the payment of a debt, by this sort of

criminal process. The Supreme Court has decid

ed, incidentally, against this doctrine in a case pre

cisely similar to this in principle ; when the city
of Boston undertook to say by one of its ordi

nances that no market man from the country
should stand in the market streets with a cart

unless he would pay a rent of fifty cents a day,
and if they did not pay the fifty cents a day for

the privilege of standing in the middle of the

streets opposite the Faneuil Hall Market, they
should be liable to a criminal prosecution. That
was an attempt by the city of Boston to collect

its market rents, a mere debt, by a criminal pro
cess. I took that ground against thus using the

power of the Commonwealth to punish a man for

not paying a debt, and the Court sustained me in

the position I had taken.

I did not think at the time, nor did the learned

counsel for the prosecution, (the city solicitor,)

discover, that the State and towns, in collecting
their debts, were doing precisely the same thing

by coercing a man to pay his tax under the pen
alty of being disfranchised. I say, therefore, it is

contrary to sound principles of law, and that the

State has no right to coerce a man to pay his tax

by depriving him of what are his rights as a man,
independent of the accidents of birth or property.
The only pretext for tliis coercion is, that a man
ought to contribute to the support of government.
But aside from rent and revenue, and all inci

dental taxation, does not the laboring man who
has no property render an equal return for the

protection government affords him, by a like pro
tection which he confers upon property and per
sons r Does he not put out your fires ? Is he
not ready to defend you by joining your militia ?

Is he not, in fact, the great source of wealth in

others, and in the state, by his very necessities,
which subject him to the requirements of labor ?

I maintain that the men of toil and labor, without
a dollar beyond what they need daily, afford as
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much protection to you and your property as

your laws and institutions afford protection to

them. Apply this rule, that property or a tax

must be the price of freedom, and it strikes at

that class of our adopted citizens who come here

from just such systems of property government,
and are obliged to labor for years and years for

their mere subsistence. Sir, they bring us wealth,

for they create our wealth. In the labor of their

hands they bring us more solid capital than all

the banks ever created Avithin the Avails of this

bank-making State House. Where Avould your

capital in railroads, in canals, and in your great

public works of Massachusetts, and of the Avhole

country, have been Avithout this introduction of

the living Avcalth of strong sinews and muscles ?

How largely have they contributed to the extension

of commerce, navigation, buildings, and improve
ments beyond estimation ! The laboring man has

done all this. The emigrants Avho came over the

Avater without a dollar, have done this. And IIOAV

much more haA e they in this manner added to the

solid capital of the country, than if they had come
over here Avith a few thousands in their pockets
and iiiA-ested it in banks that might haAre failed, or

lost it in speculations. I tell you, Sir, that the

importation of these foreigners Avho come here to

become citizens in a single year, adds more solid

capital to our national Avealth, Avhich cannot be

Avastcd, than all the ten millions Avhich has been

chartered into banks in this CommoiiAvealth Avith-

in the last two months, even if by these charters

you had actually created the ten millions. Yet
the State says to these men, though they live and

toil for a generation and become citizens, that

unless they pay this dollar and fifty cents per an

num, they shall have 110 right of exercising the

privileges of freemen. This is Avhat labor does

for the State
;
and shall this be the return the

State proposes to make.

Before I proceed further, Mr. Chairman, let me
express the hope that I shall not be left the only
radical man in the Convention. From the man
lier in Avhich so plain a principle as this has been

assailed on this floor, I am really afraid that even

this amendment is in danger. I almost think I

am beginning to stand solitary and alone the

only democrat in this Avhole Convention. [Laugh
ter.] Whenever I bring my mind to advocate a

proposition Avhich shall say to the laboring man
in this CommoiiAvealth that unless he pays money
into the treasury of the State, I Avill deprive him
of the privilege and right which God Almighty
gave him of being a man Avithout respect to

money, I shall consider myself no longer a dem
ocrat. I may be an aristocrat

;
I may be a con

servative, half monarchist, or something or other

quite as despotic ;
but I cannot be a democrat

and hold to that doctrine in regard to the rights of

men in gOA*ernment. I therefore come to this

conclusion : that the State has no right to coerce

a poor man into paying his taxes by taking aAvay
his Arote if he does not pay them. I think you
should lay your taxes upon property. There it

is the burden belongs, and there is the ability to

pay. The State protects only the person of the

poor man. lie protects the person and property
of the rich. I Avill pledge myself that Avhciiever

one portion of the people of Massachusetts Avho

hold the property, complain that they are com

pelled to pay all the taxes, the other Avill AT

ery

willingly relieve them of their taxes if they Avill

giA
re up the property. This same spirit of exclu

sion of the laboring man from government has

been carried out in England for centuries. The

peerage against the commons, and then Avhcii you
come further doAVii, the landholders against the

non-landholders. And this relic of feudal

ism our fathers brought over Avith them. And
the question is, shall AVC now expunge it for

ever.

Gentlemen talk about a poor man losing his

locality if he neglects to pay his taxes. Why, I

thought a poor man Avas always to be found. He
must be somewhere, seeking his bread. Is there

any difficulty about that ? Where can you not

find the poor man ? Is he not constantly cm-

ployed, and by his labor giA ing comfort, luxury
and Avealth to others, Avhile he cats his own bread

in the sAveat of his face ? And when he has be

come so poor or so feeble, or so AA
rorn out in the

service of his employer that he cannot eA cn pro-*

cure enough for his OAVII subsistence or that of

his family, he is then deposited in an almshouse,

and there, I believe, he cannot be alloAved to vote.

Yet I knoAV of 110 reason on earth Avhy a man,
because he has become poor enough to go into an

almshouse, should on that account, Avithout any
crime, lose his right of citizenship, and become

disfranchised. No, Sir. Society has no sound

and Avell defensible right to take away the liberty

to vote, for any such reason. And Avhen AVO

adopted this Avhole system of land or money
making the voter, of compelling a man to buy
his freedom at the polls, AVC adopted precisely the

system Avhich so many of the extreme philanthro

pists deprecate in other portions of the Union. It

is in principle, the same ; assuming by laAvs tomake
men slaves as to all political rights, Avithout crime.

It is assuming the most questionable of all powers
in a free state, to disfranchise men without crime.

That is the result of this proposition of a price to

be paid for the right to vote
;
and I trust that the

Contention, Avith a degree of unanimity that Avill
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be decisive and emphatic will, almost with one

voice, expunge from our Constitution every ves

tige of that old feudal system which made all

political power in the Commonwealth or in the

man, depend upon land or money.
Mr. CLARKE, of Holyoke. I have no objec

tion to the modification which has been proposed,

and I will accept it as a part of my amendment.

The CHAIRMAN then stated the question to

be upon striking out in the third and fourth lines

of the resolve, the following words : &quot;in any
election of governor, lieutenant-governor, sena

tors and representatives of,&quot; so that the resolve,

as amended, would then read

Resolved, That the Constitution be so amended
that the -payment of a tax shall not be required
as a qualification to vote in this Commonwealth.

Mr. KEYES, for Abington. Mr. Chairman, as

I suppose this question is about to be brought to

a vote, I propose to say one word only to indicate

the grounds upon which I shall vote. I do not

propose to follow the gentleman for Wilbraham,

(Mr. Hallett,) in his argument to the extent to

which he has carried it. I propose to vote for or

against this amendment I do not much care

which, for it makes but very little difference to

me but against the whole proposition. It is not

from any apprehension of danger from the fact

that men would be permitted to vote without

paying their taxes, or from any apprehension that

the public treasury would suffer materially on

that account. But I have been in the habit of

looking at the subject in another point of view

entirely from that which has been presented here.

It struck me when this proposition was presented,

that if carried into practice, it would prove a

curse to every-body who saw fit to take advan

tage of it. What is its effect upon those persons ?

It reduces them directly to pauperism. They are

just as much paupers when they take the benefit

of this act, as they are when they go into the

almshouse and are clothed and fed at the govern
ment expense. Is it not so ? What makes a

pauper ? It is not when a man becomes practi

cally incompetent to discharge the duties of a

citizen under a government like this, but it is

when he practically becomes dependent upon the

public, that he becomes a pauper.

Now, Sir, what are the necessities what are

the things which every man is entitled to, with

compensation, or without it, from the public ? I

ask you if a participation in the benefits of com
mon schools and the right of universal protection
in all cases, are not among the things to which

every man is entitled, and which he must have,

either by his own labor, by his own contribu

tions, or by the gift of the public. Well, Sir, if

a man is reduced to a state where he can pay

nothing, where he can contribute nothing to

wards the maintenance of these privileges, he is

to that extent a public pauper. And if there is

any reason (and I do not think there is) why a

pauper in your almshouse should be deprived of

the privilege of voting, there is the same reason

why these persons should also be deprived of

that privilege. For if a man cannot pay twelve

and a half cents, or if he cannot pay a dollar and

a half into the public treasury for the purpose of

contributing towards the support of these privi

leges, he is to that extent a public pauper, and he

must and would be stigmatixed in that way.
Now, Sir, what would be the effect of passing a

law or a constitutional provision which should

reduce a large portion, of the people of Massachu

setts to the condition of paupers of this character ?

Why, Sir, when a man who enjoys the protection

of the public, and the privileges to which I have

alluded, and when he has contributed from the

proceeds of his own industry towards the pur
chase of these privileges, he feels a sort of inde

pendence ;
he feels an interest, and he has a

character in all this, which he cannot have if he

enjoys them from contributions upon the part of

the public. He feels that it is not an act of pri

vate friendship, nor of public friendship, towards

him, but something which he is entitled to, be

cause he has purchased it.

I was very glad to hear the gentleman for

Wilbraham, (Mr. Hallett,) say that he would not

make a man a slave who had committed no crime.

No, Sir, nor would I make a man a slave, black

or white, who had committed no crime. But
where are the men in Massachusetts that want

the benefit of this law. There was one man oil

the soil of Massachusetts within the past twelve

months, who ought to have been permitted to

remain here, and would have been if he had not

been driven out of the State by the meanest

villians that ever trod upon our soil. He
would have been willing to have remained

here and paid a dollar a year for the privilege

of voting. I have not heard of any class of

people who have -come here and demanded this

privilege. Who are the men that claim for the

foreigner, or anybody else, in this Common
wealth, the privilege of going to the polls and

voting, of being protected in their rights and

privileges, while refusing to pay the small pit

tance which is demanded for all these privileges ?

I can conceive of no class of people that demand

this, but that class which make up public senti

ment at the ballot-box, by going out into the

streets, alleys and by-places of the Common-
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wealth, and dragging forth people who do not

feel interest enough to go to the polls themselves,

and inducing them to cast their votes into the

ballot-box for their own personal, private and

party benefit. I do not know of but one class

who would be liable to be benefited by this sys

tem, and it is this class. I take this position

certainly not with any disposition to restrict the

right of suffrage to any class of people, although I

think it might be easily tortured into that here

and elsewhere. I am perfectly willing that the

legislature should have authority to reduce this

sum in any manner that may be fitting to the

condition of the people of this Commonwealth, so

that there shall be no hardship and oppression
about it. I do not think it is absolutely essential

that the State should claim it on the ground
of their poverty, or that their treasury needs it

;

but it strikes me that the curse is to fall upon the

men who are to take advantage of it. How dif

ferent does the laboring man regard that which is

purchased witli his hard earned money, than that

which is given to him I mean in any such form

as this. He may regard a trifle of private friend

ship as a treasure, but when he receives any

thing from the public bounty, as in this case, how
different is the feeling from that independence
which results from the earnings of his own

private industry. It strikes me that here is the

sort of stimulus to industry ; and if this people
take any interest in the affairs of government
it would be destroyed by an act like this.

Where is the able bodied man, or one that can

walk on crutches to the polls, who cannot, in the

long course of twelve months, save a little money;
and where is there a man who does not waste ten

and twenty times this sum in useless, and worse

than useless, expenditure.
It is said that this right of voting is an inherent

right, which all human beings possess. I may be

treading upon rather dangerous ground, but it

does not strike me so at all. If it is an inherent

right, docs it belong to you and I any more than

it does to our wives and children. If it is born

with us, if there is no qualification, if it cannot be

taken away under any circumstances, why then

is it not universal. I suppose that in associated

Commonwealths like this, duties and rights were

corelative. If I go in and demand my rights,

upon what grounds do I base such demand ? It

is because I owe duties which I am to discharge

according to my best ability and upon no other

ground whatever. If I did not pay but one

penny, if the mercy and humanity of my govern
ment were such that it would require ofme only the

payment of that small sum, then after having paid
that penny, I may feel that I can claim my rights

boldly and freely. But until I pay the penny
what right have I to claim any of the privileges
and bounties of this Commonwealth, or any of

them, except it be in the form of charity. I know
of none. I hold that society is a corporation, the

members of which owe to each other certain

duties, and it is after having performed these

duties that they can claim their rights. I did not

intend when I got up to discuss this subject at

any length, but simply to present the aspect of

the question I have, and as the reason of the vote

I should give. I think the Commonwealth would
not suffer very severely in its treasury or character,

even if this tax were to be stricken out of the

Constitution, but I believe it would be a great
evil to the persons who arc to receive the benefits.

It certainly may reduce them to the condition of

public paupers, and it will tend to take away
their self-respect and independence, and a portion
of that stimulus, which all of us need in order to

help us up in the warfare of the world.

Mr. HOOD, of Lynn. I am surprised at the

course which this debate has assumed. I came

up to this Convention with the expectation that

some progress had been made since the year 1820.

I had supposed that the feeling among the people
of this Commonwealth, and among the members
of this Convention was, that all property qualifica

tions which remain in the Constitution were to

be abolished, and that the last vestige of them
was to be stricken from that instrument. But I

have heard the very same reasons urged here by
the gentleman who has just taken his seat, that

were urged in the Convention of 1820, in favor

of retaining the peculiar qualification entitling

a person to be a voter, and why this last vestige

of feudalism should be retained in our organic

law. I was greatly surprised to hear the remarks

of the gentleman from Worcester, a gentleman
whose opinions are entitled to great weight.

What was his argument ? Ho said, that, pass

such a provision as this, and it Avill put the whole

power in the control of men wrho arc not taxed
;

that is, unless we require them to pay the county
tax of twelve and a half cents, it will place the

whole power of the Commonwealth in the hands of

that class of men. I submit to the members of this

Convention, what is the rule in such cases now ?

Who are the men that come up and vote in your
towns and cities ? In the town in which I reside,

men have come up to the polls for two hundred

years and deposited their ballots, and I undertake

to say that they never voted away a dollar s worth

of property unjustly, and they are the men who
have paid only a very small tax. Does any man

stipposc that the payment of that tax has prevent

ed them from voting away the public money?
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No. It was because they had a regard and re

spect for the rights of property. It was because

they were worthy of acting the part and exercising

the rights of freemen, and not because they paid

the pitiful sum of twelve and a half cents. In

behalf of the poor and laboring man, I repudiate

any such doctrine. They would never come up
and vote away the property of the rich. They
have never done it, and they do not ask any such

power. That is not the question at issue. I do

not stand here and ask in behalf of the laboring

men of Massachusetts, that they should be ex

empted from the payment of taxes. They pay
taxes just as freely as the rich do. There may be

some exceptions to the rule, but it is no reason

why this ridiculous custom should prevail of re

quiring a tax as an equivalent of the right to vote.

What is the proposition of the gentleman for

Abington, (Mr. Keyes). That unless a man con

tributes something towards the payment of taxes,

he is a pauper. What is the result if that idea is

carried out ? If the gentleman has a right to tax

a voter of this Commonwealth, and say that he

shall pay twelve and a half cents, or a dollar and

a half, to entitle him to the privileges of a voter,

he will have the same right to say that a man
shall pay one hundred dollars. Suppose the

property holders of this Commonwealth shall say

that two hundred dollars shall be required before

a man shall have the right to vote. It is not

the simple matter of the poll-tax for which

I am contending. It was not the three pence

duty upon the pound of tea which led our

fathers to resist the British in their attempts to

impose a tax upon them, but it was from princi-

ciple that they resisted it. I contend against the

imposition of this tax upon the voter on the

ground of principle not because he has to pay the

pitiful sxim of twelve and a half cents into the

treasury, but because he. represents a portion of

the sovereignty of the Commonwealth. The

member for Abington, (Mr. Keyes,) puts the

payment of the tax upon the wrong ground, for

he contended if a man did not pay a tax,

he was a pauper. I deny that this is true.

It is not that men shall be exempted from con

tributing their share for the repair of highways
and the support of schools, but I deny that you
shall make the payment of a tax an equivalent

for their right to vote. They do not ask to be

exempted from the payment of taxes. The great

body of the voters will come up willingly and

pay them. The gentleman from Boston, (Mr.

Hubbard,) says that we need the tax as an evi

dence of the qualification of the voter. There

are many members here, doubtless, who have been

placed in a situation where they have had an op

portunity of knowing what evidence is required.
What is it in the case of a person removing from

one town to another ? Why, a man is not put

upon oath unless some person comes forward

and requires it, unless there is some reason

to suppose that his testimony is not to be believed.

He comes forward and says that he has been

in the State one year. His simple word is

taken, and he is not put upon oath unless

the selectmen have reason to believe that his

statement is not true. I submit, if the evi

dence in regard to his residence in the State or

town is not just as good and sufficient as evidence

of his having paid a tax. As has been remarked

by the gentleman from Bedford, (Mr. Simonds,)
if it is necessary for him to produce a cer

tificate from the selectmen, let it be produced, for

he can get that as easily as he can get the tax bill
;

and the evidence of the seletmen would be suffi

cient. This is the same reason that was urged in

the Convention of 1820, and I think that the

members of the Convention will perceive that it

is easy for the selectmen or assessors to get the

evidence without requiring the payment of this

tax.

Mr. Chairman, it seems we came very near

being deprived of this safeguard of the ballot-box,

in 1 8 2 . It appears that a motion was made in that

Convention to require the payment of a State tax

within the Commonwealth. It was suggested by
some member to say

&quot; a State and County tax
;&quot;

for the time might come when no State tax would
be required. Mr. Webster said he always had

been obliged to pay a State tax, and he presumed
he always should be obliged to do it until the

millennium. It seems that Mr. Webster was not

correct. Not many years since, we were not re

quired to pay any State tax. But suppose no

State tax was to be assessed and paid for a period

of two years ;
the whole body of the State would,

on that principle, be disfranchised. Unless there

was a tax to be paid they could not have been

assessed, and would be without that qualification

of voters.

As I stated inmy remarks this morning, it does

seem to me a small matter for this Convention to

insist upon, to put this requisition into the Con
stitution. The very small sum of twelve and a

half cents will enable a man, in some parts of

the Commonwealth, to vote, and in others he will

be obliged to pay a dollar and a half.

In reference to the remark of the member from

Bridgewater, (Mr. Hale,) who says that if this

tax was abolished, these individuals who are in

the habit of going into the highways and by-ways
to bring up voters to the polls will have an oppor

tunity to bring up everything to be found.
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How is it now ? The party that has the most

money can get the largest number of votes. It

happens now that if there are a hundred voters

wanted, it costs only a hundred dollars to get

them, so that all the difference in the number of

them which each party gets, depends only on the

vigilance of the party in getting the votes.

If the tax is insisted on, the assessors have the

power to disfranchise a large number of voters.

Many individuals who have once handed in their

names have been thus disfranchised. I submit,

that the right of voting ought not to depend upon
taxation ;

that the iioii-tax-payers ought not to

be deprived of the right to vote.

Mr. Chairman, I have seen a man, over seventy

years of age,who had once been, at the head of a mil

itary company, and highly respectable, walk

up to the ballot-box and tender his vote, and it was

refused. He walked away. I asked him why
he could not vote. He said he had not paid his

tax. This was in 1842, when times were hard.

I said, Why have you not paid it ;
cannot you

pay it ? He said, No, I have not the dollar and a

quarter, which was the amount of the poll-tax.

He was going away from the polls without the

privilege of voting. There was a man who had

brought into the town hundreds and thousands

of dollars, who had done business to a great

amount, and was a highly intelligent man. His

only want of qualification to vote was a sufficient

sum to enable him to pay his poll-tax, the small

sum of a dollar and a quarter. I gave him a

dollar and a quarter, and then he exercised his

privilege of voting. I undertake to say that

if the gentleman for Abington (Mr. Keyes) wants

to put the political power into the hands of the

money power, requiring the payment of a tax, is

the way in which it can be most effectually done.

The bank and corporation influences, and the

men who pay great taxes, will control the po
litical affairs of the State, more than they ever

have done heretofore. It is a principle which

should not be tolerated in this Commonwealth.

It leads to corruption so that men will be brought

up to the polls by fifties and hundreds, by those

who have the means of paying the tax for them,

and thus inducing them to give their vote by their

dictation. It ought not to be so. It strikes a

blow at the principles of our system, and such an

influence as it would have, ought not to be tole

rated. The right to vote ought never to depend

upon the payment of a small tax.

Mr. HOUGHTOX, of Sterling. I cannot

agree with the member from Lynn (Mr. Hood).
It appears to me there is a necessity for the assess

ment of a poll-tax upon every citizen in this Com
monwealth. It would be a great hardship to

require that property shall pay all the taxes,

especially in the rural towns. I represent one

of the rural towns, and I am somewhat ac

quainted with the tax-payers ;
and I feel satisfied

that if this amendment is adopted, it will be a se

rious curse to the laboring class of people. It

would not be many years before a class of people

might get the control of town affairs into their

own hands and undertake to vote away the money
of the property owners. Of course they would

be disaffected at once, and in the rural towns all

persons who pay taxes on money would leave us

and go into the cities where the taxes are all alike.

That would be a serious curse to the laboring

class of people. For that reason, I think that we
should retain the old system, and not propose too

many new things which would be disadvanta

geous to the laboring cla ?s of the community.
Mr. SCIIOULER, of Boston. Mr. Chairman,

as the hour is getting late, as the artillery have

come upon the Common, and we shall soon be

very much disturbed by the guns and the music,

and as there are so many gentlemen here who
would probably be glad to have an opportunity

to see the ceremony which is to take place on the

Common at this time, I move that the Committee

do now rise, report progress, and ask leave to sit

again.

The question being taken, there were, on a

division ayes, 122; noes, 23. So the motion

was agreed to.

The Committee accordingly rose, reported pro

gress, and obtained leave to sit again.

The Convention then adjourned.

TUESDAY, June 7, 1853.

The Convention, assembled at 10 o clock, A.

M., pursuant to adjournment.

Prayer by the Chaplain.

The Secretary read the Journal of yesterday s

proceedings.
On motion of Mr. BUCK, of Lanesborough,

the Convention proceeded to the consideration of

the Orders of the Day.
The only item on the Orders of the Day was

the resolve on the subject of vioa voce voting,

which was read a second time, and the question

being on its passage, the said resolve was passed

without amendment.

On motion of Mr. BROWX, of Douglas, the

Convention resolved itself into

COMMITTEE OF THE WHOLE,

Mr. Dana, for Manchester, in the Chair, on the

unfinished business of yesterday being the lie-
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port from the Committee on the Qualifications of

Voters. The pending question being upon the

amendment of the gentleman from Holyoke, (Mr.

Clarke,) by which the resolve would be made to

read as follows :

Resolved, That the Constitution be so amended
that the payment of a tax shall not be required as

a qualification to vote in this Commonwealth.

Mr. CLA11KE withdrew his amendment.

The question then recurred upon the adoption of

the resolve as reported from the Committee on

the Qualifications of Voters.

Mr. WHITNEY, of Boylston. As these reso

lutions, Sir, which are now under discussion

come close home to my own case, and to the case

of several hundred others in this Commonwealth,
I wish to say a few words in reference to the sub

ject.

First, then, I would state that I am a Demo
crat

; secondly, I am a disfranchised Demo
crat ; thirdly, I am a disfranchised Democrat

without having been convicted of crime
; and

fourthly, I am a disfranchised Democrat, so far

as I know, without any fault of my own. I

shall endeavor to be very brief in the remarks

which I may be allowed to present. Other gen
tlemen have spoken in regard to themselves, and

I trust I may be pardoned for taking the liberty

of saying a few words concerning myself.

First, then, I am a Democrat dyed in the wool.

The first recollection that I have of political mat
ters was a declaration from my mother that my
father was a Democrat before me. lie was a

Jeffersonian Democrat and voted for Governor
Eustis. That was my first political lesson. But
I will not tire the Committee with particulars.

When I became of age and entitled to vote, I

voted for Old Hickory. &quot;Well, Sir, I went on in

my democratic course until a very loving man
once took me by the button and asked me if I

was a Democrat. I replied yes ; and I go for a

democracy pure and unadulterated. I believe

that all men are created free and equal, and en

dowed with certain inalienable rights, among
which are life, liberty and the pursuit of happi
ness. He asked me, do you know that in this

republican government every sixth man, woman
and child is a slave ? And he brought this home
to my heait. He asked me can you be a Demo
crat and see your sister or brother sold into

slavery ? No ! But is that sister or brother any
better than your neighbors ? Are you such a

Democrat as that ? No, Sir. I hold to the true

democracy of men without reference to colors and

without reference to race. God made all men
free and equal, endowed with rights and privi

leges that no man can innocently take away ;
that

no legislature can take away, and that no nation

or congress can take away.
I cannot here stop to recount the struggle

which took place in my mind to admit the fact

that my own country, the American government,
was not truly democratic. The question then

arose, how are these oppressed millions kept in

bondage? By the sword. This led to the in

quiry, upon what authority do men thus use the

sword ? And the conclusion forced itself upon
my mind, that this military, this life-taking

power which men claimed over their fellows, and

which was outside of all good governments, was

wholly usurped, impolitic, unchristian and wrong.
We have sometimes been called a no-government

party, but the difference between you and us is,

that we believe all that is good can be siipported

without the sword, and this you do not believe.

Now, I stand here and there are five hundred

others in the same condition disfranchised, be

cause we cannot take life ourselves or appoint
others to take life for us. Your government re

quires life-taking under certain circumstances ;

therefore, without special provision we cannot

take part in it. I am no lawyer, but I believe it

is a principle of law, that he who procures an

action to be done, is as responsible for that action

as if he did it himself. But here is a necessity

for government. This we acknowledge. We
look about us for an example, and we find that

in our own country a government existed for

nearly seventy years without the use of the sword.

This took place in the midst of savage and hostile

nations ;
and while other colonies were engaged

in bloody wars, Pennsylvania, under the direction

of its peaceful settlers, remained in qxiiet and

safety. I believe that any law which ought to

be executed in New England can be executed

without the use of the sword. If men will re

verse the laws of the universe, if they will

attempt to convert that into a crime which God
makes a virtue, if they will trample on the in

alienable rights of mankind, then they will need

the sword to execute their laws.

I now come directly to the resolution before us.

If the law required that a man s opinion shall not

be known, I should think it was an infringement

upon the rights of citizens. We have rich men,
and learned men, and wise men, and good men,
and they have a right to all the natural and

legitimate influences which grow out of their

natural abilities or acquirements, but I think the

law does not require secrecy. It would be better

termed a correcting ballot than a secret ballot. It

grants all the rights which the rich, the learned,

and the great can claim. Now, then, as it fully
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secures the rights of the most favored in a com

munity, so ought it also to secure the rights of

the least favored in the community, the poorest,

the humblest, and the weakest. This we claim,

the correcting or secret ballot, as it is more gener

ally known, does secure. I see no reason why
any man who gives an honest vote himself, and

is willing that his neighbors should do likewise,

should object to this mode of balloting. I feel

certain that if I were a rich man I should de

mand this method of balloting, if for no other

purpose than to free myself from the suspicion

which is raised that I desire to influence, and un

duly influence, my more unfortunate neighbors.
I know from my own experience and painful

experience, too that some men will use the

power they possess wrongfully. I wish there

might be devised some mode for securing to men
the right of speech, as well as the right to vote,

without being trammelled by the influence of

their more fortunate fellow men.

I hope, then, that this resolve will pass. I

think it secures all the rights of the rich man and

defends the rights of the poor man ;
so that when

he goes to the polls, he can, if he chooses, let his

neighbor know how he intends to vote, and if he

desires to withhold that information, he can also

have the privilege of doing so.

Mr. LORD, of Salem. I do not propose, Mr.

Chairman, to offer any amendment, to either of

the resolves at this time, but I shall perhaps take

occasion at some time during this discussion, if

no other gentleman does it, to move to strike out

the fourth resolve. In regard to the others, I do

not believe either of them to be of very great

practical consequence; I think we shall find,

however, a very considerable inconvenience if

we reduce the term of residence from six months
which is now required as a qualification to

vote to three months, and take away the test

for ascertaining the identity of a voter. It is my
opinion that if we carry this matter to its full

extent, and require no qualification but a short

residence to constitute a voter in all matters,

gentlemen will by and by find out that no one
can be permitted to vote away other men s money
unless he is himself subject to taxation, without

creating discontent in the community in which
he thus votes. But as I said before, I do not

propose to discuss the first three resolutions, but
intend to confine myself wholly to the last

; and
I shall endeavor to show that this resolution,
whether it contains a right rule of action or not,

it is inexpedient to make a part of the organic
law of this Commonwealth.
Two questions, I beg the Committee to con

sider separately and understand distinctly. We

are not only to determine by our vote here, that

the secret ballot, as it is understood, is right ;
but

we are also to determine that it is of such a char

acter that it shall be made a part of the organic

law of this Commonwealth. And although, Sir,

gentlemen may believe that this mode of voting
is the tru$ mode, yet in my judgment that is

going but a very little way towards proving that

it is right to incorporate it into the Constitution.

Is it enoiigh to show that a thing is right in order

that it shall be made part of the Constitution ?

Why, you might incorporate your whole statute

book into the Constitution if it is only necessary

that it shall be right to cause it to be put there.

Because it proposes to accomplish a good object,

must it of necessity be put into the Constitution ?

If this is the case you will be obliged to incorpo
rate your whole volume of laws into the Consti

tution. How many laws are there now upon
the statute book vastly more important for the

protection of civil liberty and republicanism than

this provision which it is proposed to insert?

And yet nobody proposes to put a statute of dis

tribution and descent of property into the Consti

tution, because it is fit to be there, although it is

the basis of civil liberty. Take away, Sir, from

the statute book of this Commonwealth, the stat

utes of distributions, and descent of property,

and that which permits the barring of entails,

strike those statutes from the statute books, and

civil liberty will last but a very little while.

But who comes forward and says that those

statutes with all their details shall be put into the

Constitution? Not one of the lovers of liberty;

not one of them all. Yet, Sir, if there is any

gentleman upon this floor who deems this mode
of ballot as important for the protection of the

liberties of the people as the law which regulates

the descent of propcrtv in this Commonwealth, I

should like very much the honor of a sight of

that gentleman s countenance. There is no such

gentleman here, not one. And why do they pro

pose to put this into the Constitution ? I shall

have occasion, in another part of my remarks, to

suggest a reason why it is brought forward now
;

and the only reason why it is brought forward

now, is the great reason to my mind why we
should not adopt it at all. It seems to me that

gentlemen entirely misapprehend the character

of the instrument which we are at work upon
here. They deal with it as if there were 110 dif

ference between the organic law and ordinary

legislation, they deal with it as if whatever any

particular party, in the moment of party triumph,
shall deem expedient as a measure, shall be put
into the Constitution as a matter of fundamental

law.
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Now, Sir, it Avill not be useless, I think, for us

to recur a moment to the principles which should

guide us in making, or in revising a Constitution

of Government. What should it be, Sir ? A
system of policy which the party temporarily in

the majority have thought proper to pursue for

the time being ? Is that the idea which gentle

men have of a Constitution ? Sir, in my judg
ment a Constitution is rather imposed as a re

straint, than as a development of policy. The

Constitution should have for its first great pur

pose, as our Constitution has always had for its

great purpose, a declaration of popular rights, of

individual rights, the rights of the individual
;
and

it should contain also the restrictions which we
feel should be imposed upon the sovereignty

wherever that sovereignty may be vested. It

should contain also, an organization or frame of

government, and beyond that, but little else in

my judgment. The individual needs protection

from the sovereignty, no matter where that sov

ereignty resides. Without protection against that

sovereignty, does it matter to me whether that

sovereignty is a single arm or a thousand ?

I think I cannot be misunderstood in relation

to this. I mean that sovereignty which has the

actual excercise of governmental authority ; and

who cares what that sovereignty is if there is no

restraint upon it. I do not believe in the doc

trine at all, that the people cannot do wrong. I

believe the people can do wrong. Why, Sir, if

everything the people do is right, how fluctuating
is right ! If they did right last year, they did

wrong the year before, or else right changes ;
be

cause they changed their action. What the peo

ple deem right to do to-day, they do not deem

right to do to-morrow. They think they must
undo Avhat was done before, because it was not

rightly done. Now, Sir, if I cannot have my
rights protected against the power which controls

and manages the affairs of the state, then I care

not what that power is. It is wholly immaterial.

It is said, Sir, that every individual in becom

ing a member of the community, gives up some

of his rights. With hardly exact accuracy, yet

perhaps it is well enough for the familiar form of

speech, it is said that it is necessary to yield some

thing of right. But do we not all of us claim

that there are certain inalienable rights which we
do not deliver up. Strike out our Bill of Rights
from the Constitution, and what becomes of those

inalienable rights ? Gire to the government,
whatever the government is for the time being,

absolutism, and who cares where that govern
mental power is vested ? Who cares whether it

is in one man or in many men ? The delegate

representing Wilbraham, (Mr. Hallett,) said long

ago that ten tyrants were worse than one, and it

is immaterial, Sir, what the number is, if their

power is absolute. What prevents absolute pow
er ? Nothing but the declaration of individual

right, which is incorporated into your Constitu

tion.

Well, Sir, that, then, is one of the objects of

the Constitution, to restrain the governmental

power against the individual right. That is one

object ;
and permit me to say, it is the great ob

ject of the Constitution. Not, Sir, a system of

policy to be incorporated into the Constitution ;

it is not that. But I am led a little out of the

course of remark which I meant to make, be

cause I designed to consider in the first place the

propriety of this resolution in itself, before I con

sidered it as a matter to be incorporated into the

Constitution.

And now, before I proceed with that, permit
me to ask the attention of the Committee to the

question, What is a voter ? Is he a mere man of

nature, after all ? Is he merely exercising his

own individual natural right, after all? Or

rather, is he not, by the instrument which we
are here at work upon, created an officer of char

acter and responsibility ? Does not he wield the

power, every man who has the right to put his

vote into the ballot-box, does not he wield the

power of five in the community ? We have

never yet permitted more than one in five of the

people, as I understand the people, to exercise

this right of suffrage. Does that one do it for

himself alone, or is it a sacred trust which he

performs for his fellows as well as for himself?

Why, we limit this privilege, or right, so that

certain persons only, having peculiar qualifica

tions and peculiar fitness for the office, shall be

permitted to vote. We constitute that person a

trustee for all who are to be affected by his vote.

Though I do not dissent from the resolution

which passed this morning, that the representa

tive man, before his constituency, shall declare

viva vocc for whom he gives his vote, I cannot see

why every voter is not also a representative man.

Does not every voter represent and exercise the

power of others ? I want some casuist, if there

is one here, to tell me whether he is responsible

only to himself for the right performance of the

trust which he discharges ;
can he exercise a right

which shall affect another who cannot exercise that

same right himself
;
can he do that without some

responsibility for the manner in which he exer

cises it ? One half of our population is entirely

unrepresented unless they are represented by
our votes. Then, if the people are represented

by our votes, are not our votes representative

votes ?
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Now, Sir, let any gentleman tell me upon what

ground he considers that, when, sitting here as a

representative, his vote should be viva voce, but

when going into the country and acting as repre

sentative his vote shall be sealed up, so that no

man shall know in what manner he discharges

that duty. Remember, Sir, if your representative

upon tliis floor violates his trust, how easy it is

for the people to take care of that matter ;
but

remember further, that if your representative man
whom you constitute a voter violates the trust

reposed in him in the exercise of the elective

franchise you must go back to the fundamental

law and change that before you can divest him of

that power. Now, I propose to go a little into

detail upon this question, and I will ask gentle

men to follow me, and if my argument is not

sound, to answer it. My only object is to elicit

the truth.

In the first place, I submit, that this resolution

is based upon the idea that there is a controlling

portion of those whom the Constitution intrusts

with the right of voting, who have not the moral

courage to perform that duty according to the

dictates of their own consciences. That is the

doctrine ;
and without that the whole argument

in favor of the resolution at once falls to the

ground. There must be a controlling portion of

the voters, because nobody would think of making
a law merely to accommodate here and there one,

who could of course have no effect upon the result

of elections. Nobody would for a moment dream

of such an extraordinary proposition as this, if

but a very few of the community were subjected
to this influence. It is based upon the idea that

the influence affects a controlling portion of the

electors ;
otherwise there would be no need of it.

Now, Sir, in the first place I have to say, that if

this statement be true, this is not the proper rem

edy ;
and in the next place, I have to say, that it is

not true. It is not the first time, Sir, that I, who
am scarcely permitted to be considered as one of

the people, have been obliged to rescue the people
from the people-lovers. Sir, I deny the imputa
tion, and I say that the voters of this Common
wealth are as independent a set of men as those

who profess to be their guardians those who say
&quot;I can vote well enough, but there is my neigh
bor who does not know how to vote, and I must
take care of him. I do not need the secret ballot

myself, but I want it for my neighbors who do

need it.&quot; Now, Sir, I should like to see the first

man who ever did need it for himself because he
did not dare to vote as he pleased. I would like

to see the first man who will say for himself,
&quot; I

am afraid to vote as I want to, and I want you
to give me the means to enable me to do so.&quot; I

have never yet seen that man
;

it is only the

people-lovers who want this. It is only those

men who say,
&quot; I am the people I am one of

the guardians of the people ;
the people are poor,

worthless, ignorant creatures, unless I take care

of them ; they do not know how to vote, and

they are afraid to vote unless I take care of them.&quot;

I say, Sir, that I desire to rescue the voters of this

Commonwealth from any such imputation. It is

unworthy of them. They are not a craven, mis

creant class of men, who are afraid to look upon
the face of day to vote. Here and there, I admit,

Sir, there may be one of that sort
;
but I should

hesitate long in fixing a proper remedy for that.

If we undertake to limit this trust, would it not

be better to limit it to those who are capable of

performing it, rather than to extend it to those

who cannot perform it, or who are afraid to per
form it, and require extraordinary protection for

the proper performance of it ?

This brings me to the consideration of another

proposition which I deem involved in this same
resolve. I think there is involved in this resolve

the principle that all men are bound to stand upon
the same level, which is a proposition that I most

heartily agree to ; but you also bring in a propo
sition from which I dissent as heartily that the

level to which you bring men is the level of the

lowest man in the community. That is the level

to which you propose to reduce all the rest.

There is one man in the community so devoid of

moral courage, so dependent, so lacking in those

elements which are necessary to make up a ruler,

that he needs this protection ; and therefore you
wish to bring all men down to the same level.

Because there is one man afraid to vote openly,
therefore no man shall vote openly ; that is the

proposition which you want to put into the

fundamental law of this Commonwealth. When
I vote to bring men to the same level, I will take

care that that level is not the lowest
;
I will never

ask to have the level put below the average, at

any rate. I am in favor of the good old demo
cratic principle which is talked so much about,
but not acted upon as it deserves to be of level

ling up instead of levelling down.

But, Sir, there is an objection to this system
which I deem far greater than any which I have

yet stated ; that is that it encourages fraud, de

ception and dissimulation. The argument is that

the poor employee is afraid to vote against the

interest of his employer, and therefore he is to be

allowed to vote secretly. This, I have already

remarked, involves one scandal upon the voter
;

I have now to add that it involves another scan

dal upon the employer. I have no sort of faith

in this talk about employers undertaking to in-
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fluence those whom they employ I do not

believe a word of it. Upon the other hand, I

believe, as a general proposition, that those em

ployed may be more independent and act more

independent of the employer than he docs of

them I say as a general proposition, neither of

them being true to any considerable extent.

Well, Sir, let us see how you propose to remedy
it. You assume that there is an employer who
will undertake to coerce his employee ; and you

say that you must therefore give the employee a

chance to vote secretly. I heard it said trium

phantly in this hall recently that an employer

gave to his employee a ballot done up in an en

velope, and told him to take it and carry it to the

polls ;
but when the man got to the polls he very

quietly put it into his pocket and slipped a differ

ent one into the box. This story was told in a

tone of exultation
;
but do not gentlemen perceive

that to make the secret ballot of any practical

value there must be falsehood with it ? The em

ployer knows that his employee goes to the polls

with a sealed vote, and when he returns he asks

him, &quot; Did you vote as I wanted you to r&quot; Sup

pose the man says
&quot; None of your business !

&quot; he

will be discharged; if he says &quot;No,&quot;
he will be

discharged; but if he falsifies, and says &quot;Yes,&quot;

he is retained. I would like to have any gen
tleman tell me where there is one particle of

effect from the secret ballot unless falsehood goes

along with it
;
and do you propose to put into

the Constitution that which derives its only effi

cacy from a lie ? Assume that there is a class of

employers who will coerce voters assume that

there is a class of voters who will be coerced
; but

does your system avail them anything unless the

person who is coerced falsifies as well as votes ?

When his employer asks him how he voted, he

must deceive him or he will be discharged. I

have heard this objection answered in this way ;

it was said that the employer would never think

of asking a man how he voted. Why not ? All

this cry, then, amounts only to this, he will tell

him beforehand how he must vote, but he will

not ask him afterwards how he has voted. Does

anybody believe that ? If I desire to coerce a per

son in my employment, I hand to him a ballot

and tell him to put it into the box
;
and when

he comes back I ask him, &quot; Did you put in the

vote which I gave you?
&quot; He must then falsify

and deceive me, or the secret ballot is of no avail

whatever.

But there is another objection which I have to

this system, which practically may be a very
serious one. It is that it involves a governmental
interference with the ballot. Do you Know, Sir,

that for two years every voter in this Common

wealth was dependent for the exercise of this

right upon one single man ! I care not how good
that man may be

; but I will never consent to put
into the hands of any one man power to disfran

chise all the voters. If the Secretary of the

Commonwealth the last year or year before had

said,
&quot; I will not prepare envelopes not one

shall be sent to any town in the Commonwealth,&quot;

not one of the people of the Commonwealth could

have thrown a vote legally. To be sure, the peo

ple could have taken it into their hands, or could

have made a revolution
; that is not a matter

which I shall discuss. I do not wish to put the

power of bringing on a revolution, into the hands of

any one man in this Commonwealth. I believe,

as evcry-body else does, that if the Secretary of

the Commonwealth had said that no envelopes
should be sent to any town in this Common
wealth, the people law or no law, right or no

right, in the legal acceptation of the word would

have taken upon themselves the management of

the affairs of government, notwithstanding. I do

not know, Sir, but that as we have had the coat of

arms of Massachusetts put on the envelopes in one

year without the direction of law, the next year
we may perhaps have the governor s signet put

upon the envelopes before they go out to the peo

ple. We have very good governors, and we may
have good secretaries, but still I choose to have

the ballot free and not dependent upon governors
or secretaries. It may be replied to this argument
that you may also now be deprived of your vote

by means of misconduct of town officers. I see

that the late secretary, (Mr. Walker,) suggests this

as an argument in reply to mine
; but, Sir, which

is most likely, that our selectmen in each of the

330 tOAViis of this Commonwealth should every
one of them neglect his duty, or that one single

man who was in power, and who desired to be

perpetuated, should neglect his ?

Now, Sir, if the government here desires to per

petuate itself, let the government here in the

State House, refuse to furnish envelopes ; and

Sir, when the coat of arms of the Commonwealth
the first time, and the signet of the government
the next time, is required before the ballot shall

be received into the ballot-box, who knows what
will be the third qualification ?

When I addressed another assembly in this

House, at a former time, I held in my hand a

vote, actually taken out of an envelope, which
vote had upon the back of it a peculiar mark. A
town clerk of a certain town went to his tenant,

and said to him, &quot; there is an envelope, put that

into the box. I shall know whether it is there or

not when I come to count the votes.&quot; Yes, Sir,

the king s mark was upon that vote, and the gov-



27th day.] QUALIFICATION OF VOTERS. 577

Tuesday,] LORD. [June 7th.

ernmcntal mark may be upon every ballot, if you

permit the government to meddle with them.

Now, Sir, it is for the voter to find his ballot, and

not for the government, and that ballot should be

free, and the duty of voting should be made as

easy as possible, and entirely unincumbered with

useless ceremonies and forms. Guard with forms

as strictly as you will the ballot-box the stricter

the better but let the ballot be free.

Again, Sir, I have seen in one of the strangest

and most extraordinary state papers which ever

fell under my observation, a statement like this
;

that a vote by open ballot carries with it no mor
al force whatever.

Sir, I am glad to have the opportunity to dis

sent from so extraordinary and monstrous a

doctrine as that. A vote openly given in the face

of God and man, has no moral force ! Did our

fathers think so ? Did they think that to give a

moral force to their votes they must conceal them

in paper envelopes ? Or did they think that the

moral force of their votes was somewhat com

mensurate with the manliness and boldness with

which they were given. Do you think, Sir, that

the spirits who presided over the formation of

this Constitution, would have felt honored by

being told that they never cast a vote that had

any moral power ? Luckily for us, in this re

spect, perhaps, their day and generation is gone.

Their bones would rattle in their graves now, to

hear that Massachusetts men cannot give a vote

of any moral force unless it is a scaled one.

Why, Sir, does not the quiet, unobtrusive, unos

tentatious and conscientious discharge of every

duty by a good man, whatever that duty may be,

exert a good influence ? We are told here, by the

gentleman from Boylston, (Mr. Whitney,) that a

man might declare how he voted, and he might
write his name on the ballot, and thus declare

what his vote was. So, Sir, a man might say, I

give alms every day, but that sort of alms-giving
which is known only by a public proclamation,
in my judgment, loses much of its moral force.

The assumption here is, that the influence of

one man over another is always bad. Xo, Sir,

the influence of good men is good, and I have

the right to observe how a good man acts, if he

chooses to act in my presence, and he should

have that opportunity if he desires. Certainly I

would not compel him to do so, but if he chooses

to act in my presence, I have a right to the influ

ence of that good man.

By the theory of this resolve, you do not let a

good deed be seen for fear it might influence

somebody else to do a good deed too. I believe

in 110 such doctrine as that. I believe that the

public has a right to the manly performance of

every trust, when the trustee chooses thus to

perform it.

I have said that the voter s duty involved a

trust. He cannot deposit his vote without affect

ing others besides himself. If that vote is one

which he is willing to cast openly, he should

have the right so to do. Gentlemen talk about

the right to vote secretly. I have not denied the

right of any man to vote secretly, and I do not

propose to deny that right. But when gentlemen

say there is somebody in the community who has

a right to vote secretly, I want him to show why
I have not the right to vote openly if I choose.

I suppose gentlemen will say, as did the gentle
man from Boylston, this morning, that you can

vote openly by going about and telling of it. Is

that what he calls voting openly ? I dissent from
the reasoning and deny the proposition altogether.

In that case you depend entirely upon the ve

racity of the person who tells you. The gentle
man from North Brookficld, (Mr. Walker,) seems

to dissent from that. I do not know exactly how
he would fix it, unless he goes for the proposition
that you may record, upon the back of the envel

ope, your own name. But that would not quite
do. There arc soine men in the community who
have the unfortunate propensity when writing, to

write the wrong name. If the gentleman from
North Brookfield should write his name upon the

back of his vote, it would be known to be his just

exactly in proportion to the confidence which the

people should have in his veracity, if he avowed
it to be his handwriting. Therefore the certainty
of the individual who cast a particular vote would

depend upon the declaration of the voter. I do

not like that way of doing things. A wrong
name may be put upon a vote, and parties, for

some reason known to themselves, may direct

certain names to be put upon, the votes, which
names are not the right ones.

Sir, if an employer goes to his employee and,
on political grounds, reasons with him, and en

deavors to convince him that it is his interest to

vote in a particular way, why that is a monstrous

interference with the right of the voter. But if

you take the same weak man, and work upon
him by transparencies, and illuminations, and

parades, and &quot; noise and
confusion&quot; why then

it is all perfectly legitimate. This poor, weak-
minded brother can be made to vote at the sound
of the horn as you choose, but if you influence

him by reason you are committing a great crime.

I do not believe that those gentlemen, who clamor

in the community for the secret ballot, have any
such regard for the personal character and per
sonal rights of the voters, that they would not get

them to vote their ticket if they could. Sir, I
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think there are quite as many men influenced by
mere transparencies, torch-light processions, music,

and numbers, as there are by coercion. I would

have all these things provided for in the Constitu

tion together, if any of them are to be. I would

have a provision that there should be no trans

parencies, no torch-light processions, and that

there should be 110 meetings, or caucuses, or po
litical harangues, because there is a weak-minded

brother somewhere, who cannot resist these ap

peals, and is compelled, by them, to vote contrary

to his own opinions.

There is another consideration connected with

this subject, which, although it is not true of all

the voters in this Commonwealth, is true of a large

number of them, and that is this, that this manner

of voting is, in its nature, calculated to, and ac

tually does, diminish the self-respect of the voter.

That may not be true of all, and many may doubt

it, but I know that there are many who are

ashamed of it, and they feel themselves degraded

by being compelled to go to an official to ask him

to lend his aid to enable them to vote. I say, I

know that there are a great many men in the

community who feel ashamed of that. And there

fore, though it is not a reason of universal appli

cation, it is one so general as to be worthy the

consideration of this body.
I think but little of the consideration of cost

alone, but I believe that should have some little

influence. Every town in this Commonwealth
must hire one, or two, or three, or more of these

officials, to stand about the polls, to deliver out

the envelopes, because I am treating this matter

as if carried into effect it cannot otherwise be

carried into practice. Here you must have a

regiment of officials all over the Commonwealth,

upon whom every voter is dependent. You go to

the polls to vote, and you must go through the

army of officials before you can perform the duty.

You are obliged to go, and to be more or less ob

sequious, as the case may be, to the individual

who has the envelopes, in order to obtain them.

I once made a little computation of the cost of

this to the Commonwealth, and it was something
like ten thousand dollars a year not the cost of

the envelopes, for they are nothing, but the cost

of the army that distributes them. The cost alone

would not induce me to vote, against a system
which is right and proper, but this consideration

properly affects a case of this kind. This manner

of voting affords facilities for all manner of parti

san interference with the rights of the voters, and

all manner of fraudulent interference.

Do we not all know that these envelopes are

all sealed up on Saturday night before election,

with the proper votes in them? Certainly we

do. Do not we know that these votes are dis

tributed and sometimes on Sunday, too ? I hap

pened to know of a particular case at the last

presidential election, where a man, on Saturday

night, prepared a hundred votes for presidential

electors, and sealed them up, ready to be delivered

on Sunday. Well, Sir, at the proper time, those

votes were distributed, and such as could be dis

posed of deposited in the ballot-box for presiden
tial electors. On the next Saturday night he

prepared another hundred votes and sealed them

up in like manner for governor of the Common
wealth. But it so happened that he did not

dispose of all the first set, and somehow they be

came mixed up with the second. They were

distributed at the proper time, and nineteen gen
tlemen voted nineteen secret ballots for governor,

containing the names of candidates for presidential

electors. Now, Sir, did not these nineteen gen
tlemen vote much more intelligently by voting
the secret ballot than they would have done by
voting openly ? That is the question. And, Sir,

this incident did not occur a great ways off.

Many of us know where it happened. But what

I want to know is, whether these nineteen gen
tlemen who cast their votes for presidential elect

ors at the governor meeting, voted more intelli

gently and more in accordance with their own
inclinations than they would have done if they

had voted by open ballot ? I ask gentlemen to

notice how capitally this secret ballot secured the

unbiassed judgment of these nineteen gentlemen.

But, Sir, has anybody thought how wide it

opens the door for fraud ? &quot;We know the political

history of this Commonwealth well. We know
that among all parties the practice has long been

to have vote distributors at the polls, rallying

committees, party committees, in whom all con

fide, and who distribute votes to the voters of

their own party as they come up to the polls ;
that

when a man comes up to vote, in the hurry of

his business, he asks one cf the men of his own

party, in whom he has confidence, for a vote ;
he

receives it sealed, and casts it, without examina

tion, into the ballot-box. Well, Sir, this custom

operates in two ways. I happen to know an in

stance where, in the division into parties in the

county of Essex, a party, small in its beginning,

and known by the name of Hunkers, which be

came much smaller by a division into Hards and

Softs. Well, Sir, there was in this old Hunker

party, a man who, not understanding that there

was a new division, came to vote. On his way
he met a vote distributor who belonged to the

Hards, and received a vote from him
;
but he had

gone but a step further before he met a Soft, and

he took his vote also. Now both these gentlemen.
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were partisans of the genuine dye ;
and the gen

tleman put his two envelopes together. lie did

not know which to deposit ;
but he knew they

were both genuine of course, and he cast one of

them into the ballot-box, and then came to the

man who gave him one of the votes and asked

him for another vote just like the one he had just

received. &quot; What do you want it for :&quot; said the

distributor. &quot;I want to take it home with me
and compare it with the one I have left, to see

whether I have voted that kind of ticket.&quot;

&quot;Whether he was satisfied on comparison, I do not

know. I don t believe he ll vote to put the en

velope system into the Constitution.

Now let us see how it may be made to

operate ? Here is a vote distributor, whose po
litical opinions are just as well known as those of

the candidate himself; that man enters into a

bargain, for a consideration, to get in a hundred

votes of his own party for the candidate of the

opposite party ;
he submits to the bribery, and

can it not be done r Is not the door wide open ?

Is not the fraud easy of perpetration ? You do

not suspect bribery, of course
; but if some of

these vote distributors happen to be a little shat

tered in integrity, gentlemen must all see how

easy such a thing is to be accomplished. Sir, I

have heard strange stories of the manner in

which votes sometimes go out in these secret

envelopes.

But I leave this view of the subject. I am not

disposed to deny that the secret ballot has one

advantage, and a not unimportant one, and that

is it may sometimes prevent double voting. That

is an advantage which should not be kept out of

sight, but it is one which is unworthy of consid

eration in connection with all the disadvantages
which are the necessary consequence of that

system.
Mr. Chairman : There arc other reasons for

voting against this proposition which I had in

my mind, and which I did intend to consider and

state, but I have already detained the Committee

so long upon this branch of the report, that I

now propose only to submit a few considerations,

upon the question whether this provision should

be put into the Constitution. As I before re

marked, it may be good, but it docs not follow

by any means, that because it is good it should be

put into the Constitution. I understand that the

other day, one of the most distinguished men in

this Convention, (Mr. Keyes,) who is very apt,

when he has an idea in his mind, to convey it

without the circumlocution of diplomacy, assert

ed when discussing the subject of the reasons

for calling this Convention, that he was influenced

by no such consideration as that the Constitution
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wanted amending in this or that particular, but

that there was a certain party in the Common
wealth who said that the Convention should not

be held, and he went in for it because that party
had said it couldn t be held. Well, Sir, that is

as good an argument as I have heard in favor of

the secret ballot being put into the Constitution.

There is a certain party in this Commonwealth,
and the largest party too, who are and always
have been opposed to this secret ballot, and that

is the reason for putting it into the Constitution.

There is a party which says it ought not to be

placed there
; that it is not a measure of funda

mental law, but a mere party measure of expedi

ency, and therefore should not go into the Con
stitution, and because that large party say it shall

not go there, I have no doubt is considered a good
reason for putting it in.

We all know that this matter has been con

tested in the legislature and before the people,
for the last three years, and that during this

whole time there is a large party in this Common
wealth who have never, by their representatives,

given a single vote in favor of this as a measure

I do not speak in reference to its becoming a part
of the organic law of the Commonwealth, but in

favor of its adoption as a mere question of politi

cal expediency. But on the other hand, with

entire unanimity its adoption was opposed by
that party, and its repeal advocated and accom

plished by them.

Now, Sir, suppose this Convention, by a ma
jority, adopts this measure as a part of the Con
stitution ; and suppose the people, by a majority,
sanction it ; cannot a majority of the people
call another convention, and undo all we have

done, and will they not do it when what is now
the largest party in the Commonwealth comes to

be a majority ? Can they not vote it out of the

Constitution as easily as a majority have voted it

in ? Then I want to know how your organic
law differs from any temporary legislation ?

When, last year, the question of calling the Con-
A^ention was before the legislature, I had the

honor of a seat in this hall. I addressed the

House upon the subject for five minutes, and in

that five minutes, I said this : I said that I made
no question of the power of the legislature to pass
a law calling the Convention, but that I foresaw in

the signs of the times that there would be an at

tempt to incorporate into the Constitution mere

partisan measures of expediency ;
and it was that

consideration, and that alone, which I presented
as a reason to prevent me from being in favor of

calling the Convention. God forbid that any of

us may ever live to see that fatal day when mere

partisan measures of the day shall be incorporated
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into the fundamental law of the land. What will

be the result of it ? Why, the next party ma

jority will call another Convention, and make

another party Constitution, and the next another,

and your Constitution will become a mere tem

porary, fluctuating thing of the hour. I want a

Constitution which all men shall agree to hold

sacred ;
not sacred because it is a Constitution,

for there is nothing in the name which will en

title it to such regard, after its character ceases to

be such. But what makes a Constitution sacred ?

What makes it honored and respected by all men
of all parties ? Why do all stand up, and with

one voice say,
*&quot; this is in violation of the Con

stitution, and it must not be done &quot;

? Why is it

so universally repected ? It is because heretofore

nothing has been admitted into it bxit the princi

ples of fundamental law
; nothing but that which

all men, or the great bulk of mankind, were ready
to admit as the true principle of government.
Our present Constitution was originally adopted

by a vote of two-thirds of the people ;
and I am

willing, for one, to say, that nothing shall go into

this ; nothing shall be adopted as a part of the or

ganic law of the land, unalterable by the will of the

legislature, which shall not command the respect

and support of two-thirds of the people of Mas
sachusetts. I do not believe in making the Con

stitution of this land of no higher force and of no

more binding authority, of no more sacredness,

than the mere ordinary legislation of the Com
monwealth.

Of necessity there must be some little of detail.

As yet, however, I have voted against all matters

of detail. I voted against fixing the presidential

Tuesday as the time for our elections, because I

did not know but the next year we might have

to alter that day. I only desire to secure the

public against the excitement of party triumph
and instead of fixing that day as the day upon
which the governor shall be elected, I would say
that the governor shall be chosen upon such day
as the legislature may determine, but that, no

legislature should make a law changing the time

of election which should go into operation in less

than three years from the time of its passage, and
it would require a pretty vigorous party organi
zation which can stand the fluctuations of three

years without change. Sir, however large the

majority may be this year, they must look well

that they are not in the minority next year, and
the party holding the majority next year must
look well that they are not in the minority the

year after. And if gentlemen who are in the

majority in this Convention expect to make a

Constitution which will favor their own party

ends, they must look well that they do not make

one which shall go into the hands of those who
are now in the minority.

I most heartily concxir with the remarks of the

gentleman from Taunton, (Mr. Morton,) upon this

subject. That gentleman told us how the nine

teen and eleven changed places in gerrymander

ing times, and how the division of the town which

was made during the last war, under the influence

of strong party excitement, was instantly revoked,
as soon as the people came to their senses. If I

were in the minority, I care not how small a mi

nority, if I had a single friend to sustain me, I

would raise my voice against a partisan Constitu

tion made to perpetuate the majority in power, al

though I should know that in less than five years
I should have the most overwhelming majority
with my own party that the State ever saw.

Such things may be tolerated in the excitement of

the moment to carry out a temporary purpose of

political expediency, but if we undertake to estab

lish the fundamental law of the Commonwealth
for the perpetuity of any political party, if we
undertake to incorporate into the Constitution

measures of mere political expediency, the people

of this Commonwealth will never be satisfied with

it. If, against the judgment of a very large por

tion of the people of this Commonwealth, this or

any other article of mere party expediency is

placed in your Constitution, you will raise up a

party who will call another Convention and strike

it out. Then, Sir, if gentlemen will reflect for a

moment upon the calamity such a course will

produce ;
that contests shall hereafter be waged,

not for change of law, but that your Constitution

will be knocked about at the will of the majority,

I think they will pause. If you are to put mere

party measures into your Constitution, if you are

to adopt mere measures of expediency, which

shall have no more binding efficacy than your

laws, why have any Constitution at all? Why
not have it all law ?

It will be a mere expedient by-and-by, in

stead of a bulwark to which we, all of us, can

appeal for our safety, and we shall have nothing
but the will of the majority for the time being.

I would ask the Committee now to consider

more particularly the last proposition. I shall

not expect now to get the assent of a majority of

this Committee to the first proposition which I

discussed, that this measure is inexpedient in

itself. I think that party obligations and party

ties have so affected my mind that I may look

upon this question with views different from

what I otherwise might, but I claim an equality
in this respect with every other gentleman of the

Committee. I believe that these party obliga

tions, and party duties, and party ties, have had
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their influence upon them
;
and they are not

willing to say now, that this measure is inexpe
dient. They think that by-and-by I shall come

to them and say that it is expedient. But they
do not hold that conviction half so strongly as I

do the conviction that by-and-by they will

agree that it is wholly inexpedient, and I beg
them to lay that question entirely out of mind

and come to the consideration of the other ques

tion, whether it is well to undertake to incorpo

rate a measure of this kind in the organic law of

this Commonwealth, it not being a principle in

itself. I have no objection to the declaratory

principle, that all men have a right to vote se

cretly, but I cannot see why you should not

carry along with it the declaration, also, that all

men have a right to vote openly, for I do not

perceive why one right is not just as clear as the

other. But I do protest most strongly against

incorporating into the Constitution a measure of

mere political expediency.
Mr. WILSON, of Xatick. Mr. Chairman:

The gentleman from Salem, (Mr. Lord,) com

menced his speech by indulging in a sneering

taunt at those whom he chose to designate
&quot; the

friends of the people.&quot;
This is not the first time,

Sir, I have listened to such remarks from that

gentleman. He has more than once indulged in

taunting and sneering allusions towards gentle

men whom he has chosen to call &quot; lovers of the

people.&quot; Now, it so happens, that a certain

class in this country, from the foundation of the

government to the present time, have chosen to

denounce men who maintain popular rights as

the friends and guardians of the people. This

class of persons, from the dawning struggles of

the revolutionary era, when the great men of this

Commonwealth took the lead in the vindication

of the rights of the people, up to the present hour,

have sneered at and denounced the advocates of

those rights as &quot; lovers of the people,&quot; as &quot; popu
lar demagogues.&quot; These gentlemen, who have

thus chosen to arraign others, generally end by

making the greatest professions of their own love

for the people. American history is lull of the

examples of those men, who, being the first to

denounce the advocates of popular rights as

demagogues, end with being the greatest dema

gogues themselves.

The gentleman from Salem, (Mr. Lord,) ob

jects to incorporating into the Constitution the

principle of the secret ballot, because a political

party in this State has chosen to oppose this great

fundamental principle, that the people have a

right to vote free from the dictation of any class

of men whatever. The people have the right to

vote free from intimidation or dictation, with no

eye upon them but the eye of the all-seeing God.

Every legal voter of Massachusetts should be

protected in this right. The secret ballot, which
we propose to incorporate into the organic law,

secures to the fullest extent at least as fully
as human power can do it this sacred right.

Therefore, we wish to incorporate into the funda

mental law of the Commonwealth this principle,

I where it will remain beyond the assaults of par
tisan strife, and continue to shield the people

|

from intimidation or dictation. The conduct of

;

men in Massachusetts who have stricken down
this principle of the secret ballot, makes it neces

sary that we should place this principle beyond
the reach of party madness. Up to 1839, the

people of Massachusetts had a right to vote se

cretly, if they chose so to vote. They could give
in their votes folded. In that year this right of

the people to give in their votes folded was
stricken down I do not say for party purposes,
but it was done by a party under the profession
of guarding the purity of the ballot-box. The
act of 1839 destroyed the secrecy of the ballot by
compelling the voter to deposit his vote &quot;

open
and unfolded.&quot;

In 18;5 1, the legislature passed the Act &quot;for

the better security of the ballot,&quot; which, not only
secured secrecy to the voter, but secured the

absolute purity of the ballot-box. Fraudulent

voting was utterly impossible under that enact

ment. Last winter, under the lead of the gentle

man from Salem, who, again takes the lead in

opposition to this principle, the legislature chose

to blot out that enactment from the statute-book.

Those gentlemen who followed him then, I ap

prehend, have discovered ere this that they made
a mistake. If gentlemen here choose to imitate the

example of their friends in the legislature, and

follow the gentleman s lead now, it will be their

fault, not his, if they make a blunder they may
not find it easy to correct. Knowing, that there

exists in Massachusetts, a class of men who have

stricken down the secret ballot law, who repeat

in regard to it the doctrines of the aristocrats of

the llornan republic, who sympathize in the act

of the thirty tyrants of Athens, which abolished

the ballot, who repeat here in America the doc

trines avowed by the British aristocracy stand

ing here at this time, representing the sentiments,

impulses and sober judgment of the people, we

mean to incorporate this principle into the organic

law of the Commonwealth.

The gentleman from Salem, docs not under

stand why it is that we wish to incorporate

this provision into the Constitution, while at the

same time, we propose to incorporate into the

Constitution, a provision requiring that our sena-
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tors and representatives shall in their elections

vote viva voce. The gentleman thinks he sees

inconsistency in these positions. He is mistaken

altogether, if he supposes there is any inconsis

tency in these positions. The whole theory of

our institutions rests upon this idea, that the

people are sovereign, that they have a right to vote

in secret if they choose to do so, and that their

representatives are their agents and should vote

openly, so that the people whom they represent

may know how they vote. The legislator has no

right whatever to know how the people vote, but

the people have a right to know how their repre
sentative votes. These arc two sound, fundamental

ideas which we desire to see incorporated into the

Constitution they stand side by side, perfectly

consistent with each other. Both ideas tend to

carry out the American principles of popular

sovereignty and representative government.

Mr. Chairman : The gentleman from Salem,

undertakes to say, that dictation and intimidation

are unknown in this Commonwealth ; and lie

calls upon members to rise and say if they are

afraid to vote. I maintain, Sir, that we have had

men in Massachusetts who have undertaken to

dictate, intimidate and overawe others in the

exercise of the elective franchise. I refer not to

any particular party organization, but I refer to a

class of men who have assumed to dictate to

others, to intimidate others, and who have openly
avowed it to be their right and duty to exercise

their power to control men in the discharge of

their political duties. I hold myself responsible

to the Convention to prove what I now say. I re

gret, deeply regret to say, that within two years this

doctrine has been openly and unblushingly avowed
and vindicated in the face of the enlightened age
in which we live. You, Mr. Chairman, (reier-

ring to Richard II. Dana, Jr.,) WHO sit in that

chair and preside over the deliberations of this

Committee, have been held up in the columns of

the Boston Daily Advertiser, under the signatures
of &quot;

E,&quot; and of the &quot; Son of a Merchant,&quot; as a

man who should be proscribed for tuc opinions

you entertain. The Daily Advertiser, edited by
the gentleman from Boston, now in my eye, (Mr.

Hale,) is a commercial and political journal of

character and influence ; the feelings and opinions
of the mercantile and conservative classes are more

truly represented by it, than by any other press

of the Commonwealth. You, Mr. Chairman, in

the spring of 1851, expressed your views of public
affairs in a speech at Worcester . A writer under

the signature of E, came out in this journal, and

plainly intimated to tiie merchants and capitalists

of Boston, that you depended upon them for your

professional success, and that you were therefore

at their mercy. This was a suggestion to the

mercantile classes, that you, Sir, must be either

silenced or starved.

This article was followed by another article still

more infamous under the signature of &quot; A Son
of a Merchant,&quot; in which the mercantile class are

called upon to proscribe you and others who act

with you. Alter denouncing you, Sir, and

Mann, Sumiier and their associates as &quot;

vilificrs,&quot;

&quot;

pirates&quot; and incendiaries,&quot; this &quot; Son of a Mer
chant&quot; closes by pronouncing that &quot; confidential

relations with them should cease&quot;
&quot; that their

ways are not our ways, and whether minister,

lawyer, or physician, they may be assured that

we will seek for other aid and instruction,&quot; and
that they will &quot;

proclaim a non-intercourse, if

not a war! are against&quot; tiiese men who should &quot; be

treated as pirates.&quot; Tiiese atrocious sentiments,

uttered during the Union delusion through the

columns of the staid and respectable Daily Ad
vertiser, were the sentiments of a class, who
assume to dictate to, and intimidate men who
chose to follow their own convictions of duty.
When it ! :as come to tins, that gentlemen of

talent and character and high respectability, some
of ti e noblest and brightest names in the history
of Massachusetts, are not only ostracised from

social lii e for their political opinions, but leading

journals openly maintain and vindicate the right
of a powerl ul class to proscribe them for their

opinions to [silence or starve them I submit it

to the Committee to say, if the time has not come
to throw a protecting shield over the poor and

laboring men oi the Commonwealth, as far as we
can do it by incorporating into the fundamental

law tue independent ballot.

That ianataciftin which will openly avow, in the

columns oi a leading public journal, such senti

ment &amp;gt; as I have quotedfrom trie Daily Adccrtiscr,

will act out tno*e sentiments when it can do
so. The hand tnat will be openly raised to strike

at you, Sir, and your associates will strike down
in silei.ce the poor laboring man.

i hold in my hand an article which appeared a

iew years ago in the columns of the New Bedford

Mercury, a journal of influence and character.

The article is headed

BLACK LIST. Inspectors, be sure and at

tend early and late at t:,e polls, so as to obtain
each and every name of those locofocos who vote
tue locuiocu, i;-ee trade, low wages ticket for the
selectmen and other town ofiicers. It is of the

gruitf .-,t importance that a true and faithful list

siiouid be preserved and published, in order that
t..e public may know them. It is not proper nor

rig\:t tiiat any one WHO is a Iriend to tl.is town s

prosperity should aid, trade iritJi or employ men
wi,o will vote at once against its best interest

its only interest the whaling business.&quot;
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Here in Massachusetts, on the soil of this free

Commonwealth, in this age of free thought, a

leading political and commercial journal thus calls

upon party inspectors to go to the ballot-boxes

and mark those men who choose to rote accord

ing to their own convictions, so that &quot;a true and

faithful list should be preserved and published in

order that the pxiblic may know them
;&quot;

for &quot; it is

not proper nor right that any one should aid,

trade with or employ men&quot; who thus vote. When,

such doctrines are avowed, such purposes pro

nounced by leading journals, has not the time

come to insert in the Constitution of Massachu

setts a provision, which shall protect free men in

the exercise of their rights against the &quot;

inspec

tors&quot; of party who are publicly called upon
&quot; to

attend early and late at the
polls&quot;

to intimidate

them by preserving their names so that they
should not be &quot;

aided, traded with or employed:&quot;

I know, Mr. Chairman, of many instances in

this Commonwealth where this class of men,
whose sentiments have been avowed in the papers

I have quoted, have kept watch at the polls

for the purpose of intimidating men in their em

ploy, and when their dictation was not heeded,

they have brought to bear upon them afterwards

their bitterest denunciations and proscriptions.

I appeal to the recollections of members here to

say if, within, their experience, they have not

known instances of this character. I do not

speak of any one political party. I do not claim

that men of one political party have been more

prescriptive than men of other political parties.

We are all human, and when we arc struggling

with all our strength to carry our points in an

excited political canvass, it is perfectly natural

that men should often forget the rights of others,

and tli at they should bring to bear upon them

that influence which wealth and power always
have over men in the humblest and most depen
dent conditions of lii e. While papers of charac

ter and influence call upon men thus to act, many,
in moments of excitement, when their supposed
interests are at stake, will follow the impulses of

passion and interest, and interfere with the sacred

rights of others. How important then that we
should guard the freedom of the people in the ex

ercise of one of the dearest rights, and in the

discharge of one of the highest duties of political

life.

The gentleman from Salem talks about the in-

dependent character of the working-men of Mas
sachusetts. Sir, I know something of the inde

pendence and sturdy character of the mechanics

and laboring men of this Commonwealth. They
are men, however, with all their intelligence and

manly attributes. The mighty power of the hun

dreds of millions of individual and corporate
wealth employed in all the varied pursuits of life,

and the influence of the thousands who control

that wealth, and direct the immense operations of

our industry, cannot be wholly powerless upon
them. It can seduce with its glittering blandish

ments it can punish where it cannot ruin. How
often do we see the gifted ones of earth, the men
of genius, bow before the seductions of power or

quail before its frowns. If the foremost men of

the state and nation are seduced from the path of

duty by the blandishments of power, or if they
sometimes shrink from the performance of duty

by the frowns of power, may we not suppose that

the poor man of toil, in the chilly days of Novem

ber, with a long, dreary winter before him, and a

family of loved ones dependent upon his weary
life of toil for support, will sometimes shrink from

the performance of duty before the threatenings

of a power which can cast a shadow over his

humble hearth ?

Wealth, Mr. Chairman, exerts a vast and com

manding influence in this Commonwealth, in so

cial and political life. We are a commercial and

manufacturing people. Our vast commercial in

terests using millions of active capital in foreign

and domestic trade, and employing thousands of

men, in counting-houses, shops, stores, and facto

ries, as agents, clerks, salesmen ;
as draymen, por

ters, and workmen generally, who are dependent

upon it for employment and support can exer

cise a great and controlling influence upon public

affairs. We have a vast manufacturing interest,

combining hundreds of millions of corporate capi

tal, and employing thousands of agents, overseers,

clerks, and master workmen, men of intelligence

and influence, and tens of thousands of laborers,

in its varied mechanical and manufacturing ope
rations. This great interest has looked quite too

long and too much to Washington for the foster

ing and protecting care of the government. The
men who control the hundreds of millions of cor

porate and individual wealth, employed in the

immense manufacturing and mechanical interest

of this State, and their agents, overseers, clerks,

and master workmen who are dependent upon
them for positions of influence and pecuniary

value, are very apt to think that the policy of the

government effects that interest, and that the la

borers and mechanics dependent upon that inter

est, should vote, not according to their own con

victions, but according to their supposed interests,

or the interests of their employers. Hundreds of

millions of dollars are invested in our banking,
out railroad corporations, and insurance compa
nies. These almost innumerable corporations,

controlled by men of intelligence and influence,
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and employing thousands of men dependent upon
their good will for their positions, can exert and

do exert a mighty influence, not only in the busi

ness operations, but in the political and social

affairs of the Commonwealth. The hundreds of

millions of wealth, employed in our commercial,

manufacturing, and mechanical operations, in the

hands of active men, who control them, and the

banking, manufacturing, railway, and insurance

corporations, naturally exercises great influence

upon the tens of thousands of men, who are more

or less dependent upon it, and upon the men who
control it. I do not wish to do injustice to any
class, but it is an undeniable fact that these men
too often look to the government for special privi

leges and exclusive favors, and when their selfish

ends are opposed they are not unwilling to use

the power they possess to secure their objects,

and punish those who have tried to defeat them.

Men, who could not be won by the seductions of

interest, have not unfrequently felt the power that

could punish where it could not seduce.

Here in this State, Mr. Chairman, our vast and

varied business relations afford a great iield for

the exercise of the power of a peculiar class that

exists in all commercial and manufacturing coun

tries. The men to whom I refer, often springing
from the bosom of the people and from the lowest

conditions of life, are proud, arrogant, overbearing
and dictatorial towards those dependent upon
them or less powerful than themselves, and at the

same time are apt to be cringing and servile towards

those who surpass them in power or in wealth.

Of coarse and hard natures, this class of men
have risen to positions of influence in the com

mercial, manufacturing and monetary operations

of the State. While their coffers have been filled

with gold, their hearts have grown stony and

their heads have only grown giddy over then-

changed fortunes. Forgetting, or despising the

people out of whose lowliest ranks they have often

sprung, they assume to lead in political affairs

and to dictate to those more intelligent but less

wealthy than themselves. It so happens that

these men, aside from their especial business, are

the least intelligent portion of the population of

Massachusetts. In knowledge of political affairs

they are far below the average of the farmers and

mechanics of the State. They are so to-day,

they have always been so, and they are likely to

continue so. During the struggles of the past

twenty years, this class of men have striven to

make everything in the political affairs of the

country turn upon financial questions. Always

assuming that the policy of the country affects

their business, that the government was made for

them and should be so administered as to &quot;put

money in their purses,&quot; these men often de

nounce, mark and proscribe men who vote against

what they suppose to be their interests. These

are the men who are ever ready to respond to the

appeals of the &quot; Son of a Merchant,&quot; through the

columns of the Daily Advertiser, to silence or

starve some of the noblest men of the State, or to

the calls of the New Bedford Mercury to put upon
the &quot;BLACK LIST,&quot; and not &quot;aid, trade with or

employ men&quot; who vote in opposition to their petty
and selfish political views. They are narrow and

bigoted, and their minds seldom or never rise to

the dignity of comprehending a principle.

But the gentleman from Salem, (Mr. Lord,)
wants the moral influence of the open ballot. He
thinks that the bones of our fathers will rattle in

their graves at the thought that the open ballot

did not exercise a moral power. The gentleman,
I am afraid, is almost ready to endorse the doc

trine that men of wealth and position should

have the power, through the open ballot, to influ

ence others, because they are so much wiser than

the mass of men. Sir, Cicero maintained this

doctrine nearly two thousand years ago.

Mr. LOUD. Mr. Chairman, I wish to say that

the gentleman entirely misrepresents me. If he

does it intentionally, I have nothing to say ;
but

if he really supposes I said anything like what

he has stated, I desire to correct him. If he does

not suppose I said it, I have nothing to say.

Mr. WILSON. I would like to ask the gen
tleman what he did mean when he said that open

voting did exercise a moral influence, and when
he said that our father s bones would rattle in

their graves at the idea of secret voting ?

Mr. LOUD. If he desires to know what I

meant, I do not feel disposed to answer him
; but

if he wishes to know what I said, I Avill tell him.

If he thinks I said what he has stated, I will tell

him what I did say.

Mr. WILSON. I understood the gentleman
to mean what I stated. I do not know what else

he could mean.

Mr. LOKD. Then I say that I said no such

thing. What I said was, that I supposed that I

and all others had the right ;
if a good not a rich

man if a good man chose to act upon any par
ticular subject in such a manner that I could see

how he acted, I had the right to the influence of

that good man upon me. And so of others. That
is what I said.

Mr. WILSON. I accept the gentleman s ex

planation. I certainly did not wish to misrepre
sent him in this matter. I will say, however,
that there are gentlemen in this State who en

dorse such sentiments. I hold in my hand an

extract from Montesquieu, quoted just before the
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election in 1851, by a writer in the Boston Tran

script, against the secret ballot here. I will read

the quotation, that the Committee may see why a

class of men in our own and other lands oppose
the secret ballot.

&quot; The people s suffrages ought doubtless to be

public, and this should be considered as a funda
mental law of democracy. The lower classes

ought to be directed by those of higher rank, and
restrained within bounds by the gravity of emi
nent personages. Hence, by rendering the suf

frages secret in the lloman republic, all was lost

it was no longer possible to direct a populace
that sought its own destruction. But when the

body of the nobles are to vote in an aristocracy
or the senate in a democracy as the business is

then only to prevent intrigues the suffrages can
not be too secret.&quot;

That is, the people should vote openly, that

they may be restrained by the gravity of eminent

persons ; and when men of rank and influence

vote, they must vote secretly, because they are

only resisting the intrigues of the people.

Be it remembered, that in 1851, a writer quotes

against the secret ballot law, with approbation, the

sentiment,
&quot; that the lower classes ought to be

directed by those of higher rank, and restrained

within bounds by the gravity of eminent jierson-

ayes.&quot;
As our fathers, while living, were not

&quot;directed by those of higher rank,&quot; nor &quot;re

strained by the gravity of eminent personages,&quot;

I hardly think their bones will rattle in their

graves, if their children should, by the secret

ballot, lose the
&quot;restraining,&quot;

moral influences

of &quot; eminent gravity.&quot;

The gentleman from Salem thinks there is

something degrading in this idea of the secret

ballot
; that the high-minded and independent

man is placed upon the level with the timid and

servile. Sir, there arc men, honest, true, sincere

men, who, amid the storms of excited political

strife, arc overawed by the bold, domineering,

encroaching men who are swayed by interest and

blinded by passion, to forget the rights of others.

The secret ballot secures to every man the right

to vote with no human eye upon him. Every
man stands at the ballot-box as free from intimi

dation as human power can secure him. All are

equal, all are protected. Xo man of true courage
will ever feel degraded by a mode cf voting that

secures to his more dependent and, perhaps,
weaker brother, the right to act according to the

dictates of his conscience, and the convictions of

his judgment. The gentleman and his friends

who indulge this language, only repeat the words

of the British aristocracy and the enemies of pop
ular rights, who have fought against the intro

duction of the ballot-box into other countries.

Mr. Chairman, the gentleman from Salem and

his friends, in their bitter hostility to the in

dependent ballot, are only reproducing and re

peating the stale and worn out objections which

the enemies of popular liberty have urged for

more than two thousand years against the ballot

objections which the friends of popular rights

have triumphantly combated. Cicero denounced

the Gabinian law of the ballot. He regarded the

ballot as dangerous to the domination of the

patricians ; yet he called the ballot &quot; the avenger
of silent

liberty.&quot; The Roman people believed

it, he says, necessary to their liberty, but the

nobles trembled at its exercise. In 1795 the

ballot was established in France. The Bourbons

warred upon it. Charles X., when he undertook

to subvert the representative system, in 1830, and

destroy the liberties of France, decreed the open,

suffrage in place of the ballot. O Council said in

the British Parliament, December 6, 1830,

&quot;He was fully convinced that France owed to

the ballot the defeat of the famous ordinances.

He believed that the protection which the electors

of France found in the ballot had secured the

liberty of Europe.&quot;

During the last thirty-three years there have

been great struggles in England to secure the

ballot instead of the viva voce mode of voting,

which places the tenantry of that country at the

mercy of the landlords. During this period ten

votes, I think, have been taken in the House of

Commons. For seven years, Mr. Grote, the

author of the history of Greece, took the lead in

the advocacy of the ballot, in speeches of great

power and eloquence. It was distinctly avowed

by the distinguished statesman and historian, that

secret voting was the end to be obtained, and that

machinery could be devised by legal enactments

to secure secret voting. In the language of the

liberal statesmen and reformers of England, the

&quot;ballot&quot; and the &quot; secret ballot
&quot; mean precisely

the same. Macaulay, the brilliant historian, de

clared that he should vote for the resolution pro

posed by Mr. Grote, as &quot;a declaration of the

principle of secret voting,&quot;
and &quot; he had no doubt

that it was possible to provide machinery which

should give both to the voter and to the country

all the security which the transactions of human
life would allow.&quot; Another member, referring

to the workings of the ballot in this country, said

that &quot; it may indeed occasionally be exercised in

such a manner as not to enforce secrecy, but the

power remains with the electors, and should cir

cumstances ever render such protection necessary,

the secret vote by ballot is in their hands, and to

that protection, and to that alone, can they at all

times have recourse.&quot; O Council said, that
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&quot; without the ballot there could be 110 secrecy,

and without secret voting there could not be in

dependent voting.&quot; Grote, Macaulay, O Connell,

Ward, Cartwright, Cobbett, Bulwer, Cobden,

Bright, and other liberal statesmen and reformers

in England have battled for the ballot yes, for

the secret ballot to save the voters from the in

timidation of the landlords and gentry, whose

oppression of the dependent electors is a dishonor

to the British name.

A few months ago, while the legislature of

Massachusetts, that came into power in 1852 by
an accident such an accident as will sometimes

happen in political affairs was sitting here, pro

posing, by a mere party vote, to repeal the secret

ballot act, the most popular act ever placed upon
the statute book of the Commonwealth by a party

vote, and one which is supported by an almost

unbroken assent of the people all over the State,

an assemblage met in Manchester, in England, of

thousands of the sturdy reformers whose opinions

are beginning to sway the policy of that great

empire ;
and Mr. Bright, one of the trusted leaders

of liberal reform, took this Massachusetts secret

envelope, this thing which has been sneered at

and denounced here and elsewhere by the gentle

man from Salem and his associates, and held it

up in the face of that mighty throng of the liber

als of England as the great achieved result which

secured the absolute independence of the elector.

And those sturdy democrats in England, then and

there, sent up a shout of applause to think that

beyond the waves of the Atlantic, the people of

Massachusetts had achieved the secret ballot.

And yet, Sir, on that legislature went, and the

law was repealed. Mr. Bright wrote to the gen
tleman from North Brookfield, (Mr. Walker,) a

letter of surprise, inquiring if it was true that

while lie and all the friends of democracy in Eng
land were struggling to achieve the ascendency of

the secret ballot, Massachusetts, the foremost State

in the Union, had repealed that secret ballot law.

My friend from North Brookfield, who had the

honor of framing that law, was compelled to in

form the liberal statesman of England that a po
litical party had madly stricken down the law,

but at the same time he had the pleasure to tell

the reformer that the people of Massachusetts had

rebuked that legislature and elected more than

one hundred majority to the Constitutional Con

vention, pledged to place the secret ballot in the

organic law beyond the reach of party madness

and folly.

The friends of the ballot in England have been

rebuked and denounced as demagogues in the

same manner and in the same language we hear

repeated by the gentleman from Salem. It would

degrade the people it was a cowardly and sneak

ing mode unworthy of Englishmen. Sir Ilobert

Peel declared that the ballot would lead to a suc

cession of change till &quot; a fierce democratic republic
is erected on the ruins of a constitutional mon
archy.&quot; Another politician said, &quot;he should

consider such a measure a fatal blow to the British

Constitution.&quot; Sir James Graham had about the

same opinion of the advocates of the ballot which

some gentlemen seem to have here. He said they
were

&quot;dirty, hypocritical cowards.&quot; And the

Duke of Wellington the iron Duke I do not

know whether he had read the reports of the

debates of the Massachusetts Constitutional Con
vention of 1820, and borrowed the idea from a

distinguished member of that Convention who
declared it to be &quot; the part of wisdom to found

government on property,&quot; said,
&quot; he had no ob

jection to the influence of landlords over tenants,

as the British Constitution was framed for the

protection of property.&quot; There have been great

lawyers in this country who entertained the opin
ion that it was &quot;the part of wisdom to found

government on property,&quot; and their friends have

chosen to call them statesmen. Lord Stanley
read in Parliament from a letter which he had

received from a correspondent in America, who
said,

&quot;

Federalists, Nullifiers, Whigs and Jackso-

nians, all agree in saying, For heaven s sake, take

care what you are about in England. We know
the practical effects of vote by ballot, universal

suffrage, annual elections, and mob force.
&quot;

Sir, we have a class of men in this country who
have just such opinions. They always discover

we are going to ruin. We have been marching
onward for sixty years in a course of progress un

exampled in the history of the world, and all that

time these men have thought that the country
was finished in other days and &quot; fenced in,&quot; and

that all progress tended to ruin. Massachusetts

has had and now has her full share of these timid

creatures, who have little confidence in, or knowl

edge of, the people. If these men would mingle
more with the masses, they would imbibe some

thing of that spirit of hope and confidence which

animates the people in their onward march in the

career of democratic progress and reform.

Now, Sir, I undertake to say here to-day,
that all the arguments vised by the gentleman
from Salem all the arguments used by the op

ponents of this great principle of the secrecy of the

ballot, have been used for two thousand years by
the opponents of liberal principles. They were

used in Greece and Home. They were used in

Erance and in England, and they are now used in

England. And in a portion of this confederacy,

where a part of the people own the other portion
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where they not only own black men, but dictate

to, and control poor white men they contend for

the viva voce mode of voting. In the Constitu

tional Convention of Kentucky the same argu
ments were used against the ballot which we now
hear in Massachusetts against the Secret Ballot :

that it would degrade the people, that it was

cowardly and pusillanimous to vote secretly.

Now, Sir, I believe Massachusetts, with all her

faults, has the greatest regard for personal rights

and for individual independence of any State in

this Union. And sitting here to-day, Sir, with

the confidence of an overwhelming majority of

the people of Massachusetts with us, a confidence

that I have no apprehension is to be shaken, I

trust that this Convention will put into the Con
stitution of Massachusetts this fundamental prin

ciple ;
and I trust this Convention will also put

into the Constitution the viva voce mode of voting

for the legislators ; and, that while we have se

cured to the people the right to vote with no eye

upon them but the eye of God, free from intimi

dation or dictation from any quarter, we shall

force the representatives to vote in the broad and

open light of day. Both these tend to straight

forward action, to honesty, and are based upon
the true theory of government.

Mr. BU11LIXGAME, for Xorthborough. I

wish, Mr. Chairman, to say a few words upon
this subject. I did intend to speak directly in

reply to the very eloquent gentleman from Salem,

(Mr. Lord.) I do not know, Sir, that it will be

possible for me to reply to the perfect torrent of

objections he poured out against the secret ballot.

Indeed, he has been very thoroughly answered

already. I supposed, Sir, that this question was

settled ; that it was settled when it was in issue

when, in 1851, it was the animating question be

fore the people. Then, Sir, the electoral urns

disclosed victory for its friends, defeat and disas

ter for its enemies. But there are gentlemen here

to-day who do not think it is settled
; gentlemen

wrho think it ought not to be settled in favor of

the secret ballot. A legislature thought, and had

doubts on the subject ; it thought it ought not to

be settled in favor of the secret ballot and it gave
that thought expression in an ordinary act of leg

islation, after the most extraordinary proceedings
ever witnessed in this State House, after rulings
I need not recall. A legislature, the result, as

my friend from Xatick called it, of an accident,

born of a side issue, in no sense representing the

people of this Commonwealth, sent up here, a

majority of it, by only twenty-seven thousand

votes that legislature so thought, Sir, and it gave
that thought expression in an ordinary act of

legislation. But that legislature, I submit, has

no binding authority upon us here. It has been

overruled. Eor as fast as the news of its doings

which took place only six days before the elec

tion on the seventh of March to which allusion

has been made swept over the State, there came

back from every hill rebukes like rattling peals of

thunder.

I submit, then, that that legislature is overruled ;

I submit, that the people desire the secret ballot ;

that they have expressed that desire many times,

and that it is our duty, clothed with the people s

will, to give that desire an expression here, in the

fundamental law, so that no future accidental

legislature can have any doubt on the subject or

can interfere with it.

What is this ballot ? We are so in the habit

in this country of voting with it, and it is so

familiar, that, like the sunshine and the air, we
do not appreciate it as we oxight. It seems to be

a very simple thing, to be sure a little slip of

paper bearing a name which is a symbol of the

sentiments thought out by a man after mature

reflection thought out by his own fireside, sur

rounded by his family, looking into the past, the

present, and to that great future toward which.

we are all hastening. These sentiments are his

own
;
I submit, that they can belong to no other

man
; and when he desires to carry them forward

into living laws, he takes this little paper and

bears it, under seal, to the ballot-box
;
and when

that shall give up its secrets, what will it disclose ?

It will disclose that man s honest vote. It will

disclose the pure unbiassed voice of the people.

What does that ballot do this simple little slip

of paper ? It ascertains the public will
; with it

we clothe our delegates with power to change the

fundamental laws
; with it we elect our repre

sentatives
;
with it we ascertain the will of the

majority; with it we change our forms of gov
ernment

;
with it we establish our government ;

and, as the people are the source of power, through
that medium, this power flows forth into practi

cal government, filling every department of it

with the great life of the people.

I submit to gentlemen, then, that the ballot,

being so important a thing, ought, in the language
of the gentleman from Salem, (Mr. Lord,) to be

free
; it should be secret, for it is that quality

which gives it its value, and it is against this

quality that gentlemen have poured out their ob

jections. It is called by the gentleman, (Mr. Lord,)

a degrading thing, to vote with the secret ballot.

Is it degrading in the btisiiiess man in Boston to

keep his private affairs to himself? Is it thought to

tea degradation to send a letter under seal through
the Post Office to keep family affairs from the

public ? Is it thought a degradation for club men
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or for college men to vote secretly in their socie

ties ? Is it a degradation to give alms in secret

and to pray in secret ? The hypocrite and the

pharisee may say so. Is it that the freemen of

this Commonwealth are base cowards for it is

called cowardly to vote thus ? No ! The people

of this Commonwealth are as brave as any people
on any soil

; and yet I tell the gentleman from

Salem through you, Sir, that there are men in

the good city of Boston, who, in 1848, and under

the fire of 1850, were restrained from the exer

cise of that great privilege of freemen, the elective

franchise.

My experience in public life has not been a

long one, but men have come to me, and have

said,
&quot; We agree with your views, but we dare

not take our chance with you ;
we should lose

our places ;&quot; and, Sir, they were men in whose

veins there did not beat a cowardly pulse. These

men would have gone forth at the call of their

country, that stern mother they should cherish,

and have given their breasts to the battle and

their breath to heaven freely for her; there is

enough of this courage in Massachusetts ;
but

there is something which subdues the manliest

courage ; these men would fight, but they could

not go back to their little families and say,
&quot; Be

cause I desired to exercise the great privilege of

a freeman, I have deprived you of this home
around which all our affections cluster.&quot; There

is not much of such courage, Sir, in the old Bay
State, and I thank God for it. There is scarcely

a man in it who would like to go home and see his

mother who rocked him in infancy, the wife of

his bosom, or his dear little children stretching
out their white hands, vainly crying for bread,

and have the thought rankling within his breast

that he has brought sorrow and ruin upon them.

It is a man s duty to keep away from the door

the wolf of hunger. It is his duty to keep away
the remorseless creditor. It is his duty to keep
out of debt, which dries up the blood and anni

hilates hope. It will not do to chase away with

spectre want the rose from the cheek, the light

from the eye, and it may be, love from the lip of

those dearest to us no, I will not say love from the

lip, for woman s love for man is truest and firm

est in the darkest hour of adversity. It were

better, Sir, to have the death angel nutter his

dark wings over our homes, than that abject pov

erty and black want should sit down forever on

our fireless hearthstones.

Now you may say that I color this picture too

highly. If you think so, then I submit that you
have yet to learn what a narrow-headed, narrow-

hearted bigot, in the city of Boston, in the full

blaze of this 19th century can do. I put it to

you all to your memories, to recall what you
have heard, what you have said, and what you
have done. Have you not, when the pressure
was high, when party spirit was up have you
not said honestly, I admit &quot;If these men
have their will, they will ruin their country.
These men are voting the bread right out the

mouths of my children, and why should I sup

port them ? why should I give these enemies of

mine business ?&quot; How many men within the

sound of my voice have honestly said that with

in ten years ? But has it not at length so turned

out that events have shown that these very men
were right, and that you were wrong ? And
have you not, when the storm ceased raging and

its thunders were hushed, been rebuked by events

for your bigotry. I charge not this tyranny upon
one party more than upon another ; tyranny
dwells in all our hearts

; give any of us power
and we would abuse it. It has been so since the

first cruel man smote his brother.

But it is said by some that this mingles all men

together ;
all men approach the ballot-box upon

the same level. Sir, I would have it so. I would

have every man in this whole country of ours

stand at the ballot-box upon an equality with

every other man. Let them there at least be

equal, every man who has a glimmer of reason

as well as the man who possesses the loftiest in

tellect in the land
;

let them stand there and dis

charge that great duty together. All the moral

influence of the good and the wise has done its

work
;
this is preliminary to voting. Who would

destroy that ? But after the drums and fifes, the

hurry and bustle, the music and banners, of which

the gentleman speaks, have all had their influence,

in Heaven s name let the man at last be free,

and cast his vote in the light of his own reason.

But it is intimated that a man may say one

thing to his employer and go straightway and do

another. You have at least, however, an honest

vote, which is what the public is most interested

in having. Your system gives the false vote and

the lie together. Ours gives the honest vote

which is some gain. The man must settle for his

evasion with the man whom he has deceived, and

with his God. Let me ask, Sir, wrhat right the

employer has to put the question to him as to the

manner in which he voted. The secret is his

own, and it is not entirely his fault if he is obliged

to resort to evasion. It is the last resource against

tyranny that a man is able to evade in this way.
I am sorry for it I put it with the whole brood

of evasions to which society resorts with the

common practice in fashionable life by which call

ers are sent away with a &quot; Not at home
;

&quot; and

we have a high example as an illustration of this
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very matter, and Macaulay uses it upon this

question. Do you not remember that the great

est novelist of modern times, a man whose works

have thrilled thousands with delight, denied the

authorship of those works until the time arrived

when he thought fit to let the mask fall ? I am
not here to defend him or anybody else for these

evasions ;
I will not shade the guilt of such eva

sions. And with regard to this matter of influ

ence, I ask gentlemen why they do not come out

here and give their real reasons for asking for the

open ballot. Do they not desire the open ballot

so that the &quot;gravity of eminent persons&quot; may
have its weight at the polls ? Do they not believe

that they are the &quot; eminent persons,&quot; and that

their gravity is greater than the gravity of others r

Now I do not mean to make a great charge

against the money lords, but it is men s misfor

tune sometimes to mistake the power of capital

for their own power ;
and then, because this pow

er gives a man a momentary significance he

thinks that it is his own strength.

I submit, Sir, that we could spare from Boston

alone, hundreds of men. If they will leave their

capital behind, as they must, we could lay them
down this warm day, in the cool and silence of

Mount Auburn, and Massachusetts would not

miss them so much as she would one single genius
from whose brain leap forth those beautiful models

which traverse every sea, and bring home wealth

and victory with all the winds of Heaven. Men
of money sometimes honestly attach too much

importance to themselves, when, in fact, it is the

money alone which gives them influence.

But, Sir, I ask again, why those gentlemen who
are so much shocked at the evasion of a poor voter

who desires to retain his employment, do not

come out as they do in England and give their

real reasons for desiring the open ballot, and say
that property should speak at the polls. This dis

cussion has gone on, as the gentleman from Natick

remarked, for twenty years in England, and there

the argument is put fairly, openly and honestlv.

The London Quarterly says
&quot; Why should Mr.

Coke, with an income of 50,000 per annum, and
Mr. Burke and Mr. Arkwright, be put upon a

level with the forty-shilling freeholder, or the 10

pot-walloper :&quot; I might ask the reviewer who
was Arkwright once, and who was Burke once

but their merit in England is, that the argument
and reasons are fairly put, and they carry out the

doctrine
;
but you are taking the same ground

here, while you are not willing to avow the real

reasons of it. Do you say that these men were

cowards? These Englishmen Sir, they are

Britons, and their banner &quot; for a thousand years
has braved the battle and the breeze&quot; their valor

has striven in every land, save our own, with
success they are taking possession of all the

continents and the isles of the sea. Well, Sir,

these Britons have for many years been led like

sheep up to the polls by their landlords. And
when brave hearts have attempted to resist this

miserable tyranny, the landlords have in conse

quence swept whole streets of their tenants.

I see by the clock that I have but little time left,

and I hasten on. This thing has been argued
oiit, as the gentleman from Natick says, for two
thoiTsand years.

Do not shrink from the logical consequences of

your principles. Go and take your stand with
the tyrants ; yes the thirty tyrants of Athens, to

whom my friend from Natick has made allusion
;

and we will take our stand with the fierce

Democracy of Athens. Take your stand with
the Patricians of Home

;
we take ours with the

Grachi and the grand Republicans of the brave

days of old. Take your stand with Charles X. of

France, who struck the ballot down with the

freedom of his people ; we stand with the patriots

of France for the ballot, Robespierre and Danton
of the revolution alone dissenting. Go to your
affinities. The free Swit/er is with us, the Aus
trian and all tyrants are with you. Take your
chance with the Tories of England, who, for

twenty years have put this cruel money argument,
and maintained it, though I believe in 1851, a

vote passed the House of Commons giving the

ballot, amidst the shouts of the reformers.

It is very true, as the gentleman from Natick

said, that Mr. Bright held up the ballot of Massa

chusetts to the hard-working men of Manchester,
amid their shouts. And, Sir, they must now be

surprised to find Massachusetts, the most enlight
ened State on the globe, going back to the Tories,

with the Earl of Derby at their head. Why
shrink from your associates ? Be brave, and fear

not. They have said all that can be said for you.
Stand up in line with them

;
let us have no dodg

ing. Cicero is with you. He ground in the

prison-house of the patricians, and made better

arguments against the ballot, I submit, than I

have heard here to-day, though I will admit the

great eloquence and ability of the gentleman from

Salem. [Laughter.] Take the arguments, new
and old, and use them. You have eloquent men.

You have one here more eloquent than Cicero

more profound than Derby; let him (Mr. Choate)
cast over them the splendors of his own gorgeous

imagination, and still we shall not be won
; still

we shall be content to take our stand with the

fierce democracy of Athens, and with the repub
licans of Home, and the liberals in England
with O Council with Grote with Ward with



590



27th day.] QUALIFICATION OF VOTERS. 591

Tuesday,] IIOOPEB. [June 7th.

ing two thousand five hundred. For two thou

sand five hundred inhabitants additional thereto,

it may elect a third representative, and so on,

making the number of inhabitants entitling to

elect each additional representative, five hundred

greater than was necessary for the last preceding

representative.

To this paper is appended the following :

Note. The effect of this plan will be to give

Each town cont g. 2,500 inhab., or less, 1 rep.
&quot; &quot; 5,000

&quot; 2

8,000 &quot; 3 &quot;

&amp;lt; 11,500 &quot; 4 &quot;

&quot; &quot; 15.500 &quot; 5 &quot;

&quot; &quot; 20,000 6 &quot;

1 &quot; &quot; 25,000 7 &quot;

&quot; &quot; 30,500 8 &quot;

&quot; &quot; 36,500 9 &quot;

&quot; &quot; 43,000 10 &quot;

And so on.

On motion of Mr. EAULE, the amendment

and note appended Avere referred to the Commit
tee of the Whole and ordered to be printed.

On motion of Mr. HOOPER, of Fall Ilivcr,

the Convention again resolved itself into

COMMITTEE OF THE WHOLE,

Mr. Dana in the Chair, on the unfinished busi

ness of the morning, being the resolves reported

by the Committee on the Qualifications of Voters.

The Chair stated that an amendment to the first

resolve having been withdrawn, the resolves now
stood as originally reported ; that if no further

amendments were offered to the first, the Com
mittee would pass to the second resolve ; that

debate was still in order, however, upon all the

resolves.

Mr. HOOPER, of Fall Ilivcr. Mr. Chairman,
it is with no inconsiderable diffidence that I rise

to address the Convention after the eloquent

speeches we have had during the morning ses

sion. But, Sir, as we arc about to incorporate

into the Constitution not a new principle, but an

explanation of an old principle, I think it will be

well to go over a little of the ground, and ascer

tain if we can, how this has become necessary
under the existing circumstances. I maintain

that this is 110 new principle of the Constitution
;

but that the idea of ballot implies secrecy ; that the

term itself means a secret ballot, and it has always
had that signification. The Constitution of the

State of New York, formed in 1777, changed their

mode of voting in that State and adopted the

ballot, but at the same time lest it should not

work well they empowered the legislature by a

two-thirds vote to change it back again. It was,

however, provided, that during the existence of

the war, all the Assembly-men should be elected

by a viva voce vote. In Massachusetts, the ballot

has always been in practice. It is the mode to

which we have been accustomed from the earliest

period of our history, and it has always been sup

posed that it was necessarily to be a secret ballot,

and it was supposed that our law-givers so un
derstood it. I find in the Revised Statutes a pro
vision to this effect :

&quot; Any moderator, or other presiding officer,

who shall, at any town meeting, before the poll is

closed, and without the consent of the voter, read

or examine, or permit to be read or be exam
ined, the name written on such voter s ballot with
a view to ascertain the candidate voted for by
him, shall forfeit to the use of the town, a sum
not exceeding fifty dollars.&quot;

There seems to be here a recognition of the se

cret ballot, and an attempt to guard it by legisla

tion. This was the law up to 1839. Then for

the first time we find an attack made upon it. In

March, 1839, a law was passed providing that

each ballot shall be put in, open and unfolded
;

and also that the polls shall be closed at sundown.

This statute was passed under peculiar circum

stances. I will not say that it was passed for the

purpose of affecting a particular election, but I do

say this, that it was passed at a time and under

circumstances when, had they desired to affect

any particular election, they probably could not

have hit upon any better expedient to do so. It

was during the great controversy in Number Four,

and it is possible that its object was to accomplish :

two purposes one to enable them to see how

every one voted, and the other to put in
operatioiij

the sundown law, the object of which was to pre

vent a large class of voters from depositing their

votes after sundown.

This law was intended to apply to that body of

voters who labored in Boston, but resided in

Charlestown, Cambridge, and the adjoining

towns, and who could, after the completion of

their day s labor in this city, return to their homes

and deposit their votes without losing a day ;
it

being the custom to keep the polls open for their

especial accommodation. The object of the law

was to dispense with this custom, and thus make

the men either lose their vote, or a part or whole

of a day s work ; and we may suppose, as far as its

operation was concerned, that it was well calcu

lated to accomplish it.

This, I say, was the first attack upon the

secrecy of the ballot in Massachusetts. I pre

sume that generally throughout the State it was

thought that this law meant something, and that

it was intended to be practiced upon, and em

ployed in various ways. An election took place



592 QUALIFICATION OF VOTERS. [27th day.

Tuesday,; HOOPER. [June 7th,

in the town which I have the honor to represent,

the year folloAving the enactment of this law, and

when the polls were opened for balloting, one of

our principal men, who held greater control over

the living and labor of more voters than any other

person in the town, with his note book and pencil

in his hand, took his stand at the side of the

presiding officer, where he could look down upon

every man as he came up to vote. On that

occasion was brought out for the first time a

particular kind of vote, a few of which have

been preserved until the present time. I have

a specimen here. And this, (showing a yellow

vote,) is the identical vote which I had the

opportunity of presenting to the Senate during
the following winter, when the subject was under

its consideration. The effect of these votes was

only counteracted by the opposite party producing
votes of a similar character, for it was found that

a large class of men would not approach the polls

until the other vote was procured.
In consequence of these transactions, when the

legislature came together, the honorable gentle

man from Tauntoii, (Mr. Morton,) called the

attention of the legislature to this subject, and I

will read some of his remarks upon that occasion.

After commenting upon the matter somewhat

generally, in his message to the legislature, he

says :

&quot; The secrecy of ballot, which should be in

violable, is frequently infringed. The appropriate
use of the ballot is at the polls. I fear its peculiar

province is not sufficiently understood or regarded.
The private voter who, in his original sovereign

capacity, is responsible only to his conscience and
his God for the discharge of his political duties

has a right to exercise their functions in perfect

secrecy. But a representative or agent, being ac

countable to his constituents, is not entitled to the

concealment of the ballot. The principals ought
to be informed how their agents execute the

authority conferred upon them
;
that they may

know whether they are truly represented, and, if

not, that they may call their delegates to a strict ac

count. It will, therefore, be worthy of your in

quiry whether further legislation be not needed
to give full and fair effect to the popular voice, by
rendering more secure the secrecy of ballot.&quot;

This subject was immediately agitated in the

legislature. In the Senate a bill was proposed,

which was designed to repeal the open ballot, and

to provide that the vote should be put in folded,

and likewise to prohibit, under severe penalties,

the use of colored paper in the printing of votes.

On that occasion I endeavored to get a report

from a committee, in favor of introducing what

I then termed a &quot; ballot case
;

&quot;

but finding that

others did not agree with me upon that subject,

we put up with the proposition reported by the

committee, which was a bill in ten sections ;
sec

tion fiist providing for imposing a penalty on

assessors for omitting to tax for the purpose of

disfranchising.

Section 2 imposes a penalty of fifty dollars on

officers, or any other person, for inspecting or ex

amining a vote without the consent of the voter,

before the vote was declared.

Section 3 imposes a penalty of fifty dollars for

rising other than white paper, with a view of

ascertaining how men vote.

Section 4 provides for the right of each voter

to put in his vote into the ballot-box with his own

hand, open, folded, or rolled up, at the option of

the voter.

Section 5 imposes a penalty of five hundred

dollars for bribery, intimidation, or other im

proper influence exercised 011 a legal voter.

Section 6 provides for voting 011 one ballot for

all officers to be voted for at the same election, or

on separate ballots in separate boxes, the select

men to give notice of the manner, in the warrant

calling the meeting.
Section 7 relates to the duties of the selectmen

in preparing the list, and causing them to be

checked, imposing a penalty of fifty dollars for

neglect.

Section 8 relates to voting for town officers on

one ballot.

Section 9 repeals the Act of the 9th of March,

1839, the open ballot and sunset law.

Section 10 provides that the Act shall take

effect from and after its passage.

In the discussion on this bill, I took occasion

to bring out the proposition of the &quot; ballot cases,&quot;

as necessary for uniformity and secrecy. That

proposition was then met with objections much
in the same manner that it has been met on every

occasion since, and that was by ridicule. A
gentleman then representing the city of Boston,

immediately arose and suggested to the gentle

man from Bristol, the use of Brandreth s pill

boxes, saying, he thought it would have the

effect described in a certain railroad notice, which

happened to become attached to the heading of

one of Dr. Brandreth s advertisements, so that it

read,
&quot; Dr. Brandreth s pills, through by day

light.&quot; [Laughter.]
On the day following, I received a letter, and

a ballot case, containing a ballot of the city of

Boston. The letter purported to have been writ

ten by a laboring man, and it stated that he was
in the Senate-chamber the day before, and heard

my proposition, and wished me to persevere, be

cause, he said, it is what the laboring man and

the mechanic wants. &quot;Well, the subject passed
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along, and the only object accomplished at that

time was, the passage, through the Senate, of the

bill before alluded to. That bill came to the

House, and passed its first reading there, but it

had been delayed in the Senate to so late a

day, that there was not time to give it the

several readings on several different days in the

House, which are required before a bill can pass,

and, there not being a majority of two-thirds in

favor of it, the rules could not be suspended
so as to pass it out of the regular course. So it

failed on that occasion.

In 18 13 I drew up a petition upon this subject,

had it printed, and sent it through the State for

signatures, some of which were signed and sent

to the legislature, one of Avhich, from the town of

Dighton, taken from the House files of 1843, is as

follows :

COMMONWEALTH OF MASSACHUSETTS.

To the Honorable the Senate and the House of

Representatives in General Court assembled.

The undersigned, citizens of
, respect

fully represent that the ninth article of the Bill of

Rights declares that &quot; All elections ought to be

free, and all the inhabitants of this Common
wealth, having such qualifications as they shall

establish by their frame of government, have an

equal right to elect officers, and to be elected for

public employment.&quot; The undersigned believe

that this article was intended to secure to every
man so qualified the unrestricted right of voting
in accordance with the dictates of his own delib

erate judgment, unawed by others
;

that the

State may have the benefit of his unbiased opin
ions, and they deem any violation of it as directly
hostile to the perpetuity of republican institutions.

It was, doubtless, believed to be sufficient for the

full realization of this principle in practice to thus
state it in an article of the Bill of Rights. It

could not be supposed that any man, who felt the

least regard for republican institutions, or the pre

cepts of Christianity, would ever be found who
would deliberately violate it. But the experi
ence of the past few years has abundantly proved
that pride, avarice, or partisan feelings have

overborne, in the minds of many, all regard for

this fundamental principle of republicanism, till,

in some instances, it has converted this equal

right, bestowed on the poor man for a blessing
and a protection, into a curse and an occasion of

oppression. The undersigned, therefore, believe

that some further measures are necessary to pro
tect the poor man in the peaceable and unbiased

enjoyment of this most valuable right.
The open ballot has been one cause of the op

pression, as it has enabled such as have been ele

vated by fortune to a control of the present means
of living of large numbers of their humbler fellow

citizens, and who were willing to encroach upon
the poor man s rights, to practice upon his fears

and prudential considerations, by a species of sur-

veilance and coercion inconsistent with a quiet
and harmless exercise of his franchise.

The undersigned, therefore, pray your honora
ble bodies to adopt some measure that shall secure

the secrecy of the ballot, and consequently, the

undisturbed enjoyment of the right in question.
The undersigned arc fully aware of the difficulty
of effecting this without at the same time opening
a door for frauds, but they would respectfully

suggest whether the use of a ballot case, or the

inclosing of the vote in an envelope, provided by
the town and city authorities, of uniform appear
ance, would not accomplish the object sought, as

it would provide for the secrecy of the ballot, and
if one case or envelope should be found to con
tain more than one ballot, it could be thrown, out.

This or some other measure effecting the same ob

ject, the undersigned respectfully pray may be

adopted.

Signed by David Hathaway and twenty-six
others of Dighton.

One of these, numerously signed, was sent from

the place I have the honor to represent, asking
for further provisions in relation, to the secrecy of

the ballot, and at the same time, praying that the

use of ballot cases, or envelopes, might be adopted,
as the petition in question shows. That measure,

however, was not carried through, and the sub

ject remained until 18;50 before the project could

be fully consummated. It was agitated nearly

every year up to that time. We have been happy
in having an opportunity of trying its practical

workings in the town which I represent in part,

and the result has been that the party, which be

fore commanded a majority on almost all oc

casions, have, since that time, found themselves

quite in a minority. This is but one instance and

but one place.

The system of intimidation has been carried

011, not only there, but in other places. It has

been understood for many years, by the laboring

men in some of the manufacturing establishments

in our Commonwealth, that if they did not vote

in accordance with the views and wishes of the

proprietors, that they would lose their places, and

I have had men come to me, time and again, with

tears in their eyes, complaining of this restriction

upon their rights, and many men would keep

away from the polls, entirely, because they could

not vote their own views, and would not vote

against what they considered to be right.

At this time, it would seem, that some gentle

men would undertake to carry out what was pre-

|

dieted in 1820. In that Convention there were

i some men who understood pretty well the influ-

j

ence and power of wealth, and knew how it

I

could be brought to bear upon the voters. One

j

of those, an honorable gentleman still living, Mr.

j Quincy, uttered a prediction. He called upon
the Convention to look a little ahead

;
and he

goes on to say that the system then adopted

might do very well for the present state of things,
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but that in all probability we should, in the

course of time, become a manufacturing people,

and then it will be very necessary to have a prop

erty qualification for voters. He then says :

&quot;But prospectively it is of great consequence.
In this point of view he put it to the considera

tion of the landholders and yeomanry of the

country. The principle was peculiarly important
to them. Everything indicates that the destinies

of the country will eventuate in the establishment

of a great manufacturing interest in the Com
monwealth. There is nothing in the condition

of the country to prevent manufacturers from

being absolutely dependent upon their employers
here as they are everywhere else. The whole

body of every manufacturing establishment, there

fore, are dead votes, counted by the head by their

employer.&quot;

I rose merely for the purpose of stating these

facts, not by way of arguing the qiicstion for

that has already been done much better than I

can do it but simply as facts for others to base

their arguments upon.
Mr. WALKER, of North Brookfield. The

gentleman from Salem, (Mr. Lord,) seems, in his

remarks, to regard the proposition to insert in the

Constitution the provision that all ballots shall be

deposited in sealed envelopes, as the introduction

of a new principle, and one which does not prop

erly belong to that instrument. This Avas the

chief point he made in the discussion of* the reso

lution. But, Sir, in this I conceive the gentle

man is entirely mistaken. We propose nothing

new, nothing different in spirit and intention

from what is found in our present Constitution.

The object now proposed is identical with that

aimed at by the Convention of 1820. Then it

was declared in the ninth article of the Bill of

llights that all &quot;elections ought to be free.&quot;

Now what was meant by that declaration ? Why,
Sir, we well know that it meant that all elections

should be free from any bias whatever, that the

electors should not be influenced by fear of pun
ishment on the one hand, or hope of reward on

the other. That elections should be a free and

full expression of the popular will. Hence they

provided that all elections should be made by
ballot. And what did they understand by the

term ballot ? Why, Sir, they meant &quot;a vote put
in privately,&quot; a secret vote. This is shown by

subsequent legislation, which provided that each

vote should have the name of &quot;the candidate

voted for written upon it.&quot; The derivation of

the word ballot, from the French ballote, or the

Spanish ballota, signifying a little ball, indicated

a custom then well known, of depositing little

balls of different colors to express assent or dis

sent to any measure or candidate proposed.

Under this provision of the Constitution each,

man wrote his own vote, if he pleased, folded it

up and placed it in the ballot-box. It was a bal

lot, it was a secret vote, and would have been en

tirely satisfactory had it not been found so incon

venient to prepare a sufficient number of written

votes for the frequent elections. With the in

crease of our population, especially in our large

towns, the preparation of written votes began to

be felt to be a very onerous burden, for most peo

ple came without votes and expected to find them

provided at the polls. Whenever a contested

election took place a requisition had to be made
on young men, clerks and others, and with great

labor and at private expense the necessary num
ber of ballots were prepared. In consequence of

this inconvenience, a late distinguished citizen of

Boston, (Hon. David Heiishaw,) obtained some

printed votes and offered one at the polls. It was

rejected. He commenced a suit to test the ques

tion, and it was decided that a printed vote was a

written vote within the meaning and intent of

the Constitution.

This decision was a most important one, be

cause it made a great change in the character of

the ballot. It destroyed at least one-half of its

secrecy, for as soon as the legality of printed votes

were established, each party would have some

thing in the appearance of its ballot which should

distinguish it from those of the other parties.

One, for instance would have tickets printed on

yellow paper, like the sample just exhibited by
the gentleman from Fall lliver, (Mr. Hooper,)
another party would have blue tickets, another

pink, &c. Often times the tickets were orna

mented with pictorial representations, so that a

man s vote could be recognized as far as you
could recognize the man himself.

Hence, very soon after printed ballots were in

troduced, and we find that complaints began to be

made that the secrecy of the ballot was impaired.
This was by no means the intention of those who

brought about the change, but it was a necessary
result of it.

Well, Sir, we went on under this system with

constantly increasing complaints until 1839 when
the legislature passed a law that all ballots should

be deposited
&quot;

open and unfolded.&quot; What fol

lowed ? The ballot, before impaired, was now

completely destroyed. It no longer deserved the

name of a ballot. The vote was as much exposed
as the viva ooce mode of voting which our fath

ers desired to guard against.

Now, Sir, very soon after the enactment of this

law of 1839, all over the Commonwealth, es

pecially in our manufacturing towns, we began to

hear loud complaints of intimidation, and undue
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influence at the polls. Men dare not vote con-
j

trary to the wishes of their employers for fear of

being discharged.

The ballot system as originally established

worked well, but the circumstances I have de

tailed entirely changed its character ; and what

with the introduction of printed votes, and the

law requiring them to be deposited open and un

folded, its destruction as I have before said was

complete.

Tins was so urgently felt that in 1813, the

Democratic party having obtained the ascendency,

a great effort was made to enact a law which

should restore the ballot. A law was drawn up

by a ge7itlemaii now on this floor, (Mr. Hallett,)

and strenuous efforts were made to secure its

passage. The principal feature of that law was,

that t!io vote should be rolled up and deposited in

much the same manner as is now practiced in the

State of Xew York. This would have been a

great improvement, though far from being a per

fect ballot. But, Sir, the measure was lost in the

House of Representatives by a single vote, and

we went on under the old system.

Nr.w, Sir, I regard it as an interesting fact, that

at the very moment we were struggling for the

secret ballot in Massachusetts, a similar struggle

was goiiig on in England. The people there

began to demand complete suffrage, or as we
would term it, universal suffrage. A great asso

ciation was formed, at the head of which was

Joseph Stxirge, a gentleman well known in this

country, the object of which was, to agitate for

complete suffrage. Xo sooner, however, had they
commenced their work, than another question

came up. They found that it would be of little

service to secure universal suffrage, if they ad

hered to the old mode of i-ira race voting. The
masses of people in England could not in that way
express their wishes freely at the polls. The re

formers knew that the power of the aristocracy,

and the landholders was such that they should

never be able to obtain a free and correct expres
sion of the public will, unless they could have a

ballot. But the moment they began to think

about a ballot, another difficulty arose. How
should the ballot be made secret ? If it should be

provided that it might be folded, and thus de

posited in the ballot-box, there would be great

danger of fraud ;
if exposed to view when depos

ited, then it would be no true ballot.

So great was the perplexity felt on this subject

that the association before referred to, offered a

reward, I think of five hundred pounds sterling,

to any man who should discover a feasible and

effective mode of balloting. Of course, this re

ward set many ingenious minds at work to dis-

38

cover how men might vote secretly, yet without

danger of fraud. After some time a machine or

apparatus was brought forward. I chanced to be

in England at the time and saw this voting appa
ratus. It was at the office of the association in

Birmingham. I cannot give a better description
of it, than that it was like a sentry box, into

which the voter was to step and deposit his vote

through a kind of hopper. Upon the other side,

inspectors were to be placed, whose business it

would be to watch the votes as they were given,

and see that no voter deposited more than one

vote. It was an ingenious affair, but as soon as

I saw it, I remarked that it would never do for

the Yankees. It had too much machinery about

it, and would take too much time. The plan did

not strike my mind favorably.

Well, Sir, they were struggling in England just

at we were. They saw, as we saw, that a free ex

pression of the popular will would never be ob

tained so long as the vote continued to be given,

openly. They said,
&quot; we must have some contri

vance by which we can vote secretly, and then we
will have complete and universal

suffrage.&quot; I

was very much impressed with what I had seen

and heard in England in relation to this matter.

In 1850, the subject was again brought tomy mind,
and while reflecting upon the great desirableness of

a secure method of balloting, it suddenly occurred

to me, for I had never heard it suggested,

that envelopes, into which the votes might be put,

and then be sealed up, would be just the thing.
As soon as the idea presented itself, I felt quite

sure it was the true one, and accordingly, being
then a member of our State Senate, at once offered

an order in that body to inquire what measures

could be taken for the further security of the bal-

]&amp;lt; -t. The order was referred to a special committee,

a majority of whom belonged to the party that

lias ever been regarded as opposed to the secrecy
of the ballot. Notwithstanding that fact, when
the plan was disclosed to the committee it com
mended itself so strongly to their views of what

seemed desirable and proper, that five out of the

seven on the committee signed the report recom

mending the use of envelopes, and presenting
&quot; a

bill for the better security of the ballot.&quot; The

bill met a fate in the Senate which all anticipated

from the then political character of that body.

It was literally laughed down. Ridicule, often

the most effective weapon for defeating a measure,

when reason cannot be brought to bear against it,

was resorted to, and theplan was unceremoniously
thrown overboard.

During the next year, however, a change of

parties having occurred, the same bill was again

brought forward, accompanied by the same report.
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The bill passed the legislature during that session,

went into operation, as we all know, and the

next fall all the elections were held under it.

The change in the mode of voting being complete,

it was a matter of great anxiety to the friends of

the measure, and many fears were entertained

that the result might not prove as favorable as

they wished.

Well, Sir, the elections took place, in the 321

different towns of the State, for state officers,

senators, and representatives, and not one election

was lost, or in any way embarrassed by the new
law. Everthiiig went off well, and the result

proved more satisfactory than its most sanguine
friends had dared to expect. It was found very
convenient. There was less delay about it than

was anticipated, and, in short, there was no diffi

culty whatever, and the wisdom and utility of the

law were fully vindicated.

In the following year no change was made ex

cept a few additions to the details of the Act, which

did not in the least affect its general principles.

One of these was that the Secretary of State might
have leave to sell the envelopes at cost, in reason

able quantities, to persons who might wish to

purchase them for use at the polls.

The elections of the fall of 18-52, being the most

important ever held in this Commonwealth, as

they included the presidential vote, went off in a

manner quite as satisfactory as those of the pre

ceding year, and the people were still further

confirmed in their good opinion of the ballot

law.

In 1853 the present year that law was, under

color of amendment, virtually repealed, as we all

know. I was very happy to hear the gentleman
from Salem, (Mr. Lord,) admit this morning that it

was &quot;

repealed,&quot; for that fact has been denied by
some. I presume the gentleman from Salem

never made the pretence that the law was less

than repealed. I never heard that he did, and

from what I know of his courage and frankness,

I presume that he never has maintained that the

cowardly changes made in the ballot law by his

party were anything less than a virtual repeal.

It fortunately so happened, Mr. Chairman, that

very soon after this repeal the people went to the

polls to choose delegates to this Convention, and

such a total rout, such a Waterloo defeat of the

party that had dared to perpetrate the act, has

never before been seen in this Commonwealth.

It was the verdict of the people against the Whig
party for repealing a law dear to their hearts.

I recollect that the next morning after the elec

tion, I met one of the working mechanics of this

city, who had always belonged to what has gene

rally been the dominant party in the State the

Whig party. He had not only belonged to that

party, but was conscientiously attached to it. I

said to him, &quot; Your party were sadly defeated

yesterday.&quot;
&quot;

Yes,&quot; says the man, &quot; we have

been terribly defeated, but it was all on account

of that secret ballot law. The truth of the matter

is, this secret ballot is what we working men
want and must have.&quot; That, Sir, is the whole

story
&quot; The working men want and must have

this secret ballot.&quot;

Now what we propose is simply to put a pro
vision into the Constitution which shall secure

that object. We wish to make the matter certain

hereafter, as to what the ballot is namely, a secret

vote; secret because it is put into an envelope
and sealed up, so that nobody but the voter can

know what the character of the vote is. Sir, I

regard the experience we have had in relation to

this ballot law as quite providential. I am glad

it has been repealed. If it had not been we could

not in any way have had an expression of the

sentiment of the people of Massachusetts so

strongly in relation to it. We wanted a demon
stration of such a character that every-body might
know precisely what that sentiment was. That

opportunity has occurred, the law was repealed,

the people have spoken out in relation to that

repeal, and have brought in a verdict which has

settled the question forever in this Common
wealth. Now, all we need to do is to put this

matter beyond the power of future legislation.

The gentleman from Salem feared to go into

details in our organic law ; well, Sir, we are not

going into details we leave this to be provided

for by law hereafter. All we wish to do now is

to insert such a provision as shall define a true

ballot to be a vote enclosed in a sealed envelope.

I know, Mr. Chairman, that it is said that any
such provision is unnecessary. This was a promi
nent objection by the gentleman from Salem, and

it is the same that has always been made to this

form of voting. We have been constantly told

by our opponents that the voters did not need

any protection, that every man was independent

and voted as he pleased. But, Sir, we know that

it is not so
;
we know that men do not and cannot

act free from bias, under what is tantamount to

a viva voce vote. There is abundant evidence on

this point.

When the measure was before the Senate in

1850, for the first time, several gentlemen came

before the Committee to whom it was referred,

and gave their testimony in regard to the necessity

there was for further security to the ballot.

A member of the House of ^Representatives,

from Charlestown, testified as follows :

Has lived in Lowell. Has seen a superintend-
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ent of one of the factories stand near the ballot

box, with a list of the voters, and check each

man s name. Could always determine the char

acter of the votes by their appearance. There is

always some distinguishable difference in the votes

of the different parties ;
could know these votes as

well one side up as another. Had been told by
different individuals, that they abstained from

voting for fear of the consequences. Many make
a general practice of abstaining from the polls on

that account. Believes men are often discharged

for voting contrary to the wishes of their employ
ers. Had learned that a certain manufacturer in

Billcrica, previous to an election, called his

workmen together and told them they must

vote according to his interest. Some did not,

and a day or two after the election they were

discharged.

Sidney Homer, merchant, Boston, testified :

There is no secret ballot in this city. It is

usual to have votes of the several parties in

different type, on different kinds of paper, c.

It is known, not only to the warden and in

spectors but to the lookers on, how each man

votes. It is common to give the state of the polls

from hour to hour. This is done by noticing the

votes as they are put in. Lives in ward 7. De

posits the open ballot with the face down. Has

known the warden to take out his vote, and turn

it the other side up, so that all could see it. This

was done when the warden and two inspectors

were present. This was about six years ago.

Thinks a large part of the minority desire a secret

ballot. Thinks a much larger vote would be

polled, if there was a secret ballot. Believes a

great many arc deterred from going to the polls

by the fear of loss of employment or patronage.

Aaron Hobert, merchant, of Boston, testified :

His experience in the city and country is, that

the ballot is not secret. Has voted in Wrcntham,
and in Boston in ward G. In most cases the par-

tics had cuts or embellishments in their votes, and

persons stood at the polls, and watched and

checked each man s vote. Xo votes were p\it in

that the parties standing by could not recognize

fully believes the vote would be increased ten to

twenty-five per cent, under a secret ballot.

Many don t wish to acknowledge that they are

afraid to vote, who nevertheless stay away from

the polls on that account.

Many persons think themselves justified in

refusing a man employment, who votes against

their interest.

A Mr.
,
of Medway, said to his work

men on one occasion, thinks in 1810,
&quot; my inter

est is with such a ticket.&quot; He settled with them
the day before election, and told them &quot; if they

voted with him he might give them further em
ployment.&quot;

Heard Mr.
, a large shipping merchant,

of Boston, say openly, in the merchants reading
room, that &quot; he had and would discharge any
man who voted against his interest, and any one
was a fool who would not do the same.&quot;

Mr.
, a jobbing merchant, of Boston,

told the deponent that he turned off his handcart-

man, because he voted contrary to his interest and

justified himself in doing so. Has observed

similar influences and similar results in Wren-
tham.

Mr. Peter T. Homer, merchant, Boston, testi

fies :

Has been in business in this city since 1825.

Went to the polls in 1840 and deposited his vote

face side down. The inspector took it out, and
handed it round among the officers, and then put
it into the box. The warden did not approve of

the act.

Went to the polls in 1844 found there a me
chanic, an old man who claimed his protection
said &quot; he had been attacked on account of the vote

he had got in his hand,&quot; said &quot; he had altered his

vote once to please Mr.
, had struck off

Bancroft s name and put on Briggs, but they were
still dissatisfied,&quot; and here I may say that I

chanced to meet this man in one of the passages
of this house, and asked him the question, wheth
er he had ever voted under fear and constraint,

and he answered unequivocally, that he had.

Mr. Homer further testified, that he had heard
Mr.

,
one of the wealthiest men of Boston,

say that &quot; he would not employ a man who voted

contrary to his interest. He would turn off a

servant who voted so. He would have no one in

his house who voted contrary to his wishes.&quot;

Thinks a secret ballot would greatly increase

the whole vote of the State, and be the means of

preserving the self-respect of great numbers who
now feel degraded by the intimidation and threats

of their superiors.

The committee might have obtained a volume
of this testimony as large as the debates of this

Convention will make. I had myself, at one

time, the names of fourteen working men in one
town in the county of Worcester, (not the town
iii which I live,) who were ready to come for

ward and testify that they had been dismissed

from employment for the avowed reason that they
had voted contrary to the wishes of their em
ployers. The majority of that committee were
satisfied that there was great occasion for the

passage of the law, and I trust that there are very
few men in this hall who do not concur in the

same opinion. One of the most plausible objec-
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tions which has been urged against such a law,

and one which has done very great harm, is, that

it is a reflection upon the independence of the

voter. If so, it is indeed a matter of some im-
j

portance. But, Sir, I maintain that it is not, and

that we have recognized the same principle in our

administration of justice, in relation to jurymen.

We have established the principle that no man
shall sit upon a jury who is not impartial, and if

he be a relative of either party interested in the

case, or if he has any connection in any manner

which may influence his judgment, we do not

allow him to*sit upon the jury. Is that any re

flection upon the juryman who is thus rejected r

Not at all. It is only a recognition of a great

principle, namely, that men may be biassed under

certain circumstances, even insensibly to them

selves, and hence that men should not be placed

in the jury-box who are exposed to such bias.

If we thus guard the jury-box, why not the bal

lot-box, which is the fountain and source of all

power, and the very basis of our institutions ?

Why should not that be made entirely free from

all improper influences ? Let me notice, at this

point, an objection which is urged against the

secret ballot, in consequence of the fact that the

secretary of state supplies the envelopes. The

gentleman from Salem says, if that officer &quot; should

neglect or refuse to furnish the town clerks with the

envelopes, an entire election of state officers would

fail, and we should be without a government.&quot;

A sad dilemma, indeed ! The gentleman from

Salem seems to be very much alarmed at putting

so much power into the hands of the secretary.

But if gentlemen would but reflect a moment,

they will see that we must place confidence in

our public officers. We must trust our interests

in the hands of others. We do so in private life.

A merchant, for example, who does an extensive

business, must have a confidential clerk, to whom
he intrusts his interests and fortune, and the

same rule holds good in regard to every depart

ment of human affairs. We must confide in our

public men
; and in the duties connected with

the distribution of these envelopes, we must re

pose confidence in the secretary. We place in

his hands the great seal of state, and of course if

he is an unworthy man he may in various ways
do great mischief. If, for example, he should not

send out warrants or precepts for any of the elec

tions of members of congress or state officers, the

wheels of government might be stopped, and

great embarrassment result from his neglect of

duty. But we do not, and cannot, refuse, on

that account, to intrust the secretary of state with

these necessary powers. Again, I do not know

by what process the gentleman makes out that

the use of these envelopes costs $10,000 a year,

but yet he is not so high in his estimate as one

member of the last Senate, who made otit the

cost as high as $15,000. As near as we can esti

mate, after an experiment of two years, the ac

tual expense to the State will be only about $500

per annum for 138,000 voters, instead of $10,000
or $15,000, as gentlemen have intimated. The

expense to towns in distributing the envelopes to

voters, must be very small, and not worth con

sideration..

The gentleman says he wishes to see the first

man that wants these envelopes for his own pro

tection, and thinks it would be a great curiosity.

The gentleman has now the opportunity to see

the very man that acknoAvledges before high

Heaven, that he wants this law for his protection.

Mr. LOUD. Does the gentleman mean to say

that he is afraid to vote right ?

Mr. WALKER. I will answer the gentle

man. I say I want this envelope. And why ?

Because, Sir, I am a member of society, and am
not, and hope I never shall be, above all social

influences. I wish to have, and retain, the kind

feelings of every man in the world. I never

wish to ofteiid any person when there is no occa

sion for it. If I can avoid offence without being

recreant to duty, or sacrificing any principle, I

wish to do so always, and therefore, in the exer

cise of my elective franchise, I wish to deposit a

true ballot, a vote that is known to no one but

myself. For illustration, if my party, through
some contrivance or intrigue, should put up a

man as representative to the general court, who,
on the whole, I thought, was an unsuitable per

son for the office, and one for whom I ought not

to vote, I certainly should like to vote against

him without giving offence to him or his friends.

Yet under the open ballot I could not do so.

The candidate is, perhaps, my nearest neighbor ;

I am on good terms with him, and wish to re

main so. If I vote against him he will know it
;

will take it as a great personal affront, and proba

bly swear revenge upon me.

I cannot explain to him my reasons of course

for refusing to support him, but it is enough for

me to know that if I do so, I shall make an enemy
of him perhaps for life. May not such a case

often happen ? We know that men are peculiarly
sensitive in regard to everything political, and
reirember with great feeling any apparent slight

which they receive at the hands of their political

friends.

Since the passage of the ballot law I have met ,

with several clergymen who have said to me that
|

they were very much pleased with the law requir- 1 j\

ing the use of sealed envelopes. We have the 1
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care of parishes, say they, and one of our parish

ioners, perhaps, is a very influential Democrat,
another is a prominent Whig, another an ardent

Free Soiler, and it is impossible for us to vote to

please them all, and yet we feel as if we ought to

have the privilege of voting without injuring the

feelings of anybody. Under the present law we
can put our vote in the ballot-box, and nobody
knows how we vote, and nobody is offended.

And this is the case with thousands of very re

spectable people, of different stations in life,

throughout the Commonwealth, who consider it

a very great blessing that they are allowed to vote

just as they please.

The gentleman from Salem, supposed a case

where a town clerk goes to a voter in his employ
ment and says to him when he gives him an en

velope,
&quot; There in that envelope is a vote, and

that vote is marked, and if you do not put it into

the ballot-box I shall know it, for I count the

votes and shall examine them.&quot; And thus says

the gentleman from Salem, the law is defeated

and of no avail.

I think it is fortunate that we found out the

trick the gentleman describes, because we can

provide by law, if the democrats have a majority,

(as I think they will have for some time to come,)

that if a vote is found which is marked, it shall

be thrown out. The ballot law now provides

that the envelope shall be thrown out with its

vote, if it is found marked. Let there be a law

to throw out the vote if found to lie marked in the

envelope, and then the opponents of the law will

have to hunt up some other contrivance to defeat

its operation. Many whig gentlemen of great

respectability, have, within the la-t two years, said

to me, &quot;We like your secret ballot very well on

the whole
;
our party do not like it, but notwith

standing, we do.&quot; I have had candid men in the

last legislature tell me that. I do not know how

they voted with regard to it. I suppose they
had to vote under party dictation.

I maintain, then, after this statement of the

history of the law, and this brief notice of some
of the objections urged against it, that it has

worked well
; that it has worked out its own

popularity ; notwithstanding all our misgivings
and fears, it commends itself to the good sense

of the people of this Commonwealth, and, I may
say, of the whole world. Already one State, the

neighboring State of Ithodc Island, has adopted
the law. Communications have been sent to the

Secretary of State very frequently, asking about

this law and inquiring for the documents
; the re

port upon the law, the law itself, and everything

appertaining to it. There are those who wish to

introduce it into other States. As the member

from Natick said this forenoon, a gentleman from

England has written, asking for the documents,

and wishing to know the working of the law.

Mr. Bright, well known here as a distinguished

member of the British Parliament, has pledged

himself, in more than one public meeting, never

to rest until the secret ballot is adopted in Eng
land. Now, Sir, a man like him generally under

stands pretty well what he undertakes. He knows,
that in standing up for that method of voting, he

will have the sympathies of the people of Eng
land with him

; that the same men that stood by
him in the great struggle for the repeal of the corn,

laws, will stand by him in his efforts to give them a

free ballot. He knows too that he will have to

contend with the same men whom he and his as

sociates, Cobden and others, met and defeated so

triumphantly in the great contest for free trade.

But assured that he is right, and confident of the

co-operation of all who love truth and justice, he

does not hesitate to avow his determination to es

tablish the true ballot in Great Britain.

I think, Sir, that gentlemen opposed to this

measure are bound to show that in its practical

operation it does a great deal of harm. If they
will oppose it with so much pertinacity and viru

lence, they should show some evil which it has

done. It is not enough to assert that it is cum
bersome and expensive, because that docs not

amount to much, but they should show that it

works badly. This they have never done, nor

can they do it. No, Sir, no man has ever been

able to establish the first fact against it.

It will be observed, that the resolution under

consideration, provides for an extension of this

system of voting further than heretofore adopted,

namely to all elections, municipal as well as

state and national.

Now, the reasons for that were, after considera

tion of the subject, and after consulting with

gentlemen from different parts of the State, it was

believed that it would probably be found quite

as convenient in city and town, as in State elec

tions
;
and I can conceive that it will greatly

facilitate the business of town meetings, when the

people once get accustomed to it. In voting for

selectmen, for example, a general ticket might be

used. All the names might be put upon one

ticket, and the candidates be all elected at once.

Assessors, too, might be voted for in the same

manner. It will enable people in the country, in

their town meetings, to elect officers more rapidly

and more conveniently. That, however, I do not

contend for, and it may be left as a matter for con

sideration hereafter.

Mr. HALLETT. If the gentleman will allow

me, I wish to ask, with regard to the construction
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of the fourth resolve, now under consideration.

There is an apparent difference of opinion as to

the meaning of the term municipal elections. I

understand by the term municipal, only cities. I

think it is very desirable that we should under

stand whether it is intended to refer to towns.

The article of the Constitution, which authorizes

the erection of municipal governments, declares

that &quot;the general court shall have full power and

authority to erect or constitute municipal or city

governments in any corporate town or towns in

this Commonwealth.&quot;

I had always supposed, by the authority given
in the Constitution, that the term &quot;municipal&quot;

related only to cities, and that towns were dis

tinct. I believe it is the desire of some, that this

question may be separated so as to make a dis

tinction between towns and cities. I merely rose

to ask the chairman how that matter was under

stood, so that we may vote understaiidingly

upon it.

Mr. WALKER. It was understood by the

Committee, and I concur in the opinion, that it

applied to both cities and towns.

Mr. HALLETT. Then I think the language
should be changed.
Mr. WALKER. Perhaps so, Sir. It was in

tended by the Committee to apply to towns as

well as to cities
;
but that is for the Convention

to decide.

Mr. Chairman : I will only say in conclusion,

that I do not wish to detain the Committee longer.

When I came to this Convention, I came feeling

a deep interest in three great questions ;
and those

being settled as I should judge properly, I should

care very little comparatively about other matters.

One of them was, that the majority should rule
;

another, that there should be a full and just rep

resentation
;
and the third, that the people should

have a fair opportunity to express their opinions

at the ballot-box. These three things I deem of

vast importance, of more importance than all

others put together. Because, grant us these

three
; grant the people may have a full and fair

expression of their will, that the power of the

people may be distinctly felt, and every other

good will follow. Having the power, they will

demand and secure everything they need. That

this great end may be attained I ardently desire

that the Constitution should provide that all bal

lots shall be deposited in sealed envelopes, of

uniform size and appearance. Should this be

done, the matter will be settled, and the ballot

forever secured. The system will continue to

give satisfaction in the future as it has in the

past.

I will close, Sir, with expressing the opinion,

that the day is coming, and that soon, when the

use of envelopes in voting will be as universal

as the use of the ballot-box.

Mr. HUBBARD, of Boston. I yielded the

floor yesterday a few moments before the hour of

adjournment, at the suggestion of a gentleman,
that he might move that the Committee rise and

report progress. I should probably have occupied
but a little more than the time between that mo
ment and the hour of adjournment, had I not

thus been interrupted. I merelv wish to make,
with regard to the topic which I was discussing yes

terday, a single qualifying remark. I endeavored

to maintain the position that the theory that gov
ernments exist in any shape, in any place, by
virtue of a social compact, is a mere theory ;

and

it leads often to vicious reasoning and false con

clusions in matters of politics ;
that those, who,

for the time being hold the power of government
in their hands, are the parties who regulate, and

restrict, or extend the privilege of participating

in that power ;
and that it is not surrendered ex

cept step by step, until it is surrendered into the

hands of the legal voters. Entertaining this view

of the true constitution of government, I en

deavored to maintain the principle that those who
hold the power, when called upon to consider

how far it should be extended, should look at the

great interests of the community and consider

how those interests will be affected by the action

which they are called upon to take.

I was prevented by an engagement, made some

weeks since, from attending to the discussion yes

terday afternoon, and I know not what discus

sion has followed my remarks of yesterday. I

question the doctrine maintained by some, of the

inalienable right of man, as it is called, to partici

pate in the government under which he lives.

There is not a government 011 the face of the

earth, where that principle is recognized in fact,

even if it is in theory. Our own Constitution

never has recognized such a principle ;
for it pro

vides that those may take part in the elections

who have the qualifications expressed and pro
vided in the frame of government.

I do not propose to discuss any further the first

of the series of resolutions considered yesterday, but

when the proper time comes, unless the question

is taken on the resolves seriatim, I shall move
that that resolve be stricken out from those enter

tained by the Convention. But while I entertain

these views, I wish it to be understood that I

have 110 disposition to restrict the rights of that

large class of individuals who now compose the

citizens of the United States, those who have

sought a refuge from the despotisms of the Old

World, in this land of freedom. I say that every



27th day.] QUALIFICATION OF VOTERS. 601

Tuesday,&quot; HUBBAKD. [June 7th.

government has a right to enact such laws as they
think the public good requires with regard to

who shall be received within its territory. They
have a right to pass laws to prevent themselves

from being flooded by the outcast convicts of the

prisons and penitentiaries of other lands
; and it

is for government to say on what terms they will

exercise their power. I would be the last to

favor any measure that would tend to diminish,
in the least degree, the freedom of immigration
from other lands where the privileges which we
enjoy are unknown, to our shores, where they

may enjoy liberty to so great an extent.

I will say a single word with regard to the last

proviso, which relates to the secret ballot. I came
to this Convention, though having party prefer

ences and party prejudices, perhaps, and such

views as I have imbibed from early manhood in

my associations with political friends I came

with the candid purpose to meet the various

propositions wliich might be presented for the

consideration of the Convention in a spirit of lib

erality, and discuss them with as little bias and

prejudice as possible, and bring to their decision

the influence of my best judgment as to their

bearing upon the true interests of the Common
wealth. Being on the Committee by whom these

resolves were reported, I took part somewhat in

the discussions in committee, I was reminded

yesterday that it is not proper to allude to the

doings in that Committee. The honorable chair

man of that Committee has relieved me from any
delicacy on that point. If it had been in order, I

had proposed to allude to occurrences wliich took

place in committee.

I have conversed with individuals largely with

regard to the secret ballot law, and until I came
into this Convention, I may say, as I am told the

gentleman from Salem said, although I did not

hear him, that I have yet to meet the first man
who expressed a wish that he might avail himself

of the protection which the secret ballot affords.

The chairman of the Committee has avowed here

that he needed the benefits of that secrecy for his

protection, which the secret or envelope ballot

affords. When I hear that gentleman express
that feeling ;

when a man of his known courage
and fearless intrepidity in vindicating his own
views and urging them upon the community at

large without hesitation, avows that opinion and

expresses that feeling, and when he has done it in

this assemblage of delegates of the people of Mas
sachusetts, I do begin to hesitate, to doubt whether
it may not be that I had moved onward in some
dark path, where I had met men with a wonder
ful degree of firmness, no one of whom had ever

felt this necessity. I must confess I was a little

surprised at the argument of that gentleman in

support of his position. He told us, Sir, that

there might be instances when, to vote for the

candidate of his party he felt it would be a gross

violation of one of the most sacred rights which
he enjoyed as a freeman. I ask that gentleman
if he is so bound in the chains of party, that, if

he knows an individual is put up by his party,
who is thus unworthy of their support, he has

not the manliness and boldness to make known
his views, and protect his party from the disgrace
of the election of such a man ? Or must he go

secretly and silently to the ballot-box and put in

his vote, leaving it to be supposed that he sup
ports his party, while he shields himself from all

responsibility, and leaves the candidate to suppose
that he gives him his ballot ?

I have heard views expressed upon this subject,
and in a style and manner which, if I had been

carried more than half way over in the intention

to vote for this amendment of the secret ballot,

would drive me back, and lead me to hesitate.

Though I would yield to the candid and sober

arguments of my associates in this Convention, I

cannot be dragooned into the adoption of a mea
sure by having it thrown out in the face of this

Convention that my constituency, the merchants

and the manufacturers of Boston, are bigots
men of iron hearts, and soulless. If that was
not the language, yet the terms employed indi

cated that they were a class of men of one idea

their whole souls devoted to the acquisition of

wealth, and disposed to trample down the rights
of their fellow- citizens, assuming over them the

exercise of despotic power equal to that wliich

the autocrat of Russia exercises over his slaves.

Arguments such as that of the gentleman who
passes himself off here as the advocate of the

fearless democracy of Massachusetts, will not have

much influence with the representatives of that

constituency, to come into the adoption of this

measure. There are some, Sir, upon the floor of

this body, not delegates from the city of Boston,
who have known the merchants and manufactu

rers of that city before that gentleman had passed
the period of his in fancy. Among them were

men who have grown gray amid their fellow-

citizens of this metropolis of New England, and

Avhom not only the people of the Commonwealth,
but the people of New England, have looked up
to with reverence and respect ;

men who have

contributed from the abundance with which God
has blessed them, for the foundation and main

tenance of the most valuable institutions of learn

ing ;
men who from their overflowing treasures

have poured forth with liberal hands for the re

lief of the poor, and for whom the prayers of the
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poor and destitute have ascended to that God who

has blessed them with such benefactors. And
has it come to this, that in this State House, where

some of these honored men in years past have

occupied seats, from which they have retired to

private life to enjoy the respect of their fellow-

citizens of the community ; has it come to this,

that they should be arraigned and accused by
their fellow-citizens of Massachusetts of being

actuated by such feelings and such purposes ;
of

disregarding the rights of their fellow-men and

being disposed to trample them in the dust:

Sir, I deny the accusation. The gentleman, in

the nights of &quot;his eloquence, might, perhaps, have

indulged in language stronger than he was aware

that he was using ;
but as a citizen of this good

city of Boston, I, for one, will not sit still and

hear imputations of this kind cast upon so large

and respectable a body of my constituents without

making some reply.

Sir, the freedom of the ballot is sought for by
a certain portion of these gentlemen ; but why
cannot those who wish to exercise their freedom

in a different way be allowed that privilege ? If

there are those who, as they deem, would be sac

rificing the dearest rights of freemen by voting for

a party candidate, and if they wish to go to the

ballot-box with their vote open in their hands, and

let it be seen that they thus condemn the nomina

tions of their party, shall they not be allowed the

privilege ? I, for one, am desirous of having the

right thus to exercise my influence, if I see fit to do

it, in putting a black mark upon the nominations

of the party to which I belong, if, in my conscience,

I cannot vote for the candidates proposed.

But Sir, we are told in the most triumphant
tone that the people of Massachusetts, on the 7th

of March gave a tremendous rebuke to the legis

lature who repealed that law. I was not a mem
ber of the legislature of 1853, and I am in no

way responsible for their acts
;
but I must say

that gentlemen have a very happy faculty of con

sidering the voice of the people to sustain and

support their own views. This Convention was

called pursuant to a recommendation of a Joint

Committee of the Legislature of Massachusetts,

and they put forth eleven reasons or subjects with

regard to which it was expedient that this Conven

tion should act. Now I wish to ask gentlemen
who thus argue that the action of the legislature

of 1853 brought the rills from the hills and the

streams from the valleys, which flowed on until

by and by they got to be an avalanche I wish to

have them point out to me that part of the Report
of the Committee where this is proposed as one

of the items to be acted upon and embodied in

the Constitution. I have looked it over cursorily

and have seen nothing of it
; but there is one

thing which is held up with great prominence
there, and that is the plurality system. Sir, the

dominant party in the legislature of 1.852 who

printed and put forth to the public tho^e reasons

for calling the Convention, were doubtless, par

excellence, the friends of this among other meas

ures ;
and this being held out by the representa

tives of that particular class in the Common
wealth who had that particular object in view,

and these inducements being held out to the great

body of the people, they sanctioned that measure

by calling this Convention ;
and I should have

considered, if 1 had come here prepossessed, as I

did not, against the plurality system, that it was

my duty to act upon the question according to

my view of its merits, and should have left it to

the friends of the measure who proposed it and

sent it out to the people of the Commonwealth

as one of the prominent reasons for calling this

Convention, to reconcile their action here as best

they might with their consciences and their con

stituents. But, Sir, I have taxed the patience of

the Committee full as long as I have a right to

claim their indulgence. When the proper time

comes, I shall move to strike out the first resolu

tion, unless the question is taken seriatim. ; and

with regard to the last resolution, I shall be con

tent to insert in our Constitution a provision that

every elector shall have a right to deposit his ballot

in a secret envelope if he pleases ;
but at the same

time I desire to reserve to myself the right to put

my ballot in in any way that suits myself, and

every other voter who may have^ the same wish

should have the same privilege extended to him.

Mr. FRENCH, of Berkley. When I look

around me and behold the concentrated talent

and wisdom of old Massachusetts collected in this

assemblage, it is not to be wondered at that I

should feel some embarrassment upon this occa

sion in expressing my views upon the subject un

der consideration ; but, Sir, before I came away
from home a man came to me, who was one of

these proscribed human beings, and requested

me to use what little influence I might possess in

his favor and in favor of those who were in like

circumstances with him, and I feel it to be my
duty to do so. There are, Sir, in the State of

Massachusetts a large class of people who are la

borers, and they are an honorable class of people,

because labor is honorable, our Southern neigh
bors to the contrary, notwithstanding. Sir, labor

is the capital of the world. This large class of

laborers arc many of them unable to protect them

selves ;
and they ask us to afford them that pro

tection which they need in the exercise of their

rights of voting. I believe, Sir, that it is custom-
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ary in some places, although I have no doubt

there are some honorable exceptions, for the

clerks of the manufacturing establishments to call

the operatives together in the summer or fall, and

then question them with regard to the course

which they intend to pursue at the coming elec

tions. These operatives are there given to under

stand that if they do not vote in conformity with

the wishes of their employer they will have no

more employment from that source. It makes

me think of an anecdote. When Bonaparte was
to be chosen first consul, the army was drawn

up, and some of the marshals rode along the lines,

who informed the troops that they were assem

bled for the purpose of choosing General Bona

parte for consul
; every man, they said, was to

have full liberty to vote just as he pleased, but it

was added, &quot; it may not be amiss for me to inform

you that the first man who votes against him
will be shot at the head of the regiment.&quot;

[Laughter.] Now I do not suppose these people
will be shot if they do not vote according to the

wish of their employer, but they will have their

bread and butter stopped, and that is a serious

matter to a poor man.

There is another view of this subject. These

people being disfranchised having the greatest

privilege of which a man can be possessed (al

though lightly esteemed by many) taken from

them, and not being allowed to vote as they de

sire, for those who are to rule over them, feel no
&quot;&quot;*

interest at all in the welfare of the country in

which they live. Suppose, Sir, that there should

be an insurrection or an invasion, and this class

of people were to be called upon to take up arms

and go and help repel or quell it, what would be

their answer ? They would say,
&quot; If you have

got any liberty, go and protect it yourselves we
have got none. Our rulers are chosen for xis

without our consent you have taken away from

us the privilege of voting according to the dictates

of our conscience for those who are to govern us,

and now you must defend your country your
selves.&quot; The gentleman from Salem, (Mr. Lord,)

says that we need protection against the sover

eignty of the people. The gentleman is mistaken,

Sir; we need protection against the sovereignty
of concentrated capital. lie further says that the

voters are an independent set of people ; but in

this, also, I think the gentleman is mistaken. In

certain situations and in certain employments

they are the most abject and degraded beings on
God s footstool. What can be more degrading
than that a man should be coerced to vote against
his will and his better judgment ? And allow

me to remark that his judgment is in many cases

probably a better judgment than the judgment of

those who assume to be his dictators. Where are

we to stop, Sir, if we allow such dictation to pass

unrebuked r Napoleon once said
,
that there was

but a single step between the sublime and the

ridiculous
;
and why should not men be coerced

to embrace a certain form of religion, as well as a

certain political doctrine : Why should they not

be coerced to embrace Catholicism, Mahometan-

|

ism, Mormonism, or any oth?r ism which their

; employer might happen to think was the best ? I

j hope, Sir, that the secret ballot will be sustained,

and that these poor men who have been coerced

; from time to time out of their rights and privileges

!
will be able henceforth to enjoy them.

Mr. MOIISS, of Newburyport. Mr. Chair-

i

man : The toils of study in seclusion, and the

duties of the workshop, have been my vocation,

through life
;
and I am all unskilled in the arena

of the forum, where giant debaters, as here, have

congregated. But, Sir, being a member of the

I Committee which has reported these resolves, and

having felt obliged to differ somewhat, concern -

j
ing them, with the associates of my own political

faith, I wish to define my position, and to utter a

;
few of the thoughts upon the subject, which

j

have occurred to me, and which, clothed in the

i fewest possible words, I hope, may not be en

tirely unworthy a few minutes attention from

the Committee.

And
fh&amp;gt;t,

I must express the belief, contrary
to what has been argued here, that a member of

this Convention may properly vote in favor of

putting propositions of amendment to the people,

which he does not fully favor himself, and which

he is at liberty to oppose when he returns to his

duty as one of the people. The design of this

Convention is to revise the Constitution in cer

tain matters, according to the wishes of the ma

jority of the people. If, then, there is good

I

reason to believe that a majority of the people

I

desire a change, it is our duty to place the matter

before them, and allow them to pass judgment

upon it. Certainly this is our duty, unless we
believe the change to be most pernicious and

dangerous in its character.

Now, Sir, however one party may seek to exalt

these matters, and the other to degrade them, I

am persuaded that they are very small things, not

worth quarrelling about; and though I think

there is nothing desirable or important in the

changes, yet if the majority of the people desire

them, I shall be content.

Sir, it was wise in our forefathers to require

the property qualification in officers, and the tax

in voters, to a moderate extent, but the causes

which rendered it wise with them, have now, in

a great measure, passed away. With intuitive
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sagacity they sought to lay the foundations of

the State on the solid base of industry, economy
,and enterprise. They well considered that the

man who accumulated a little property, was all

other things being equal a more valuable mem
ber of society than he who parted with all his

earnings as fast as he received them, in the grati

fication of his passions and appetites ;
and that

the first deserved the most encouragement, for

various reasons among others, that he had a

deeper stake in the general welfare of the com

munity and the preservation of peace and order
;

that in times of depression and prostration of

business, he and his family did not become a

burthen to those who, in years of plenty, had

laid aside somewhat upon which they could de

pend in years of famine
;
and that such naturally

possessed a higher feeling of self-respect, and of

respect for the rights of others, and brought up
their children in more of order, sobriety and

godly fear. Therefore it was, that they held out

this inducement to prudence and thrift, and re

quired of the voter a slight pledge of his interest

in society, and his ability to manage his own
business wisely and discreetly, before he was
allowed to participate in the management of the

affairs of the state and nation.

But, Sir, in the march of reform, this has all

passed away. For many years this wise and salu

tary regulation of the fathers of the republic has

been made practically of no effect, and therefore

it is that the substance having departed, I wish

also to see the form brushed away. For many
years there has never been a contested election

within the range of my observation, in which the

rallying committees, or some leading politicians of

each party, did not pay the poll-tax of any mem
bers of their party who desired it, and not uii-

frequently it is paid for many who ought to be

able and willing to pay it for themselves. Be
sides all this, of late years it has been found that

the payment of a mere county tax, of 12 or 15

cents, and this only once in two years, is all that

is required to make a voter, and hundreds and
thousands of them have been manufactured in

this way. Now, I contend that this construction

of the rule has made it worse than useless, and
therefore I prefer no taxation, that then we may
know fairly where we stand. The only difficulty

I apprehend is in ascertaining, in towns and cities

where there is a large foreign and transient popu
lation, who are voters, in the absence of a tax

list.

Mr. Chairman, much is said now-a-days about

the misfortunes, the wrongs, and the oppression,
and the hard fate of poor men. Now, Sir, most
of this pathetic declamation and solicitude is the

fruit of sheer delusions. Sir, it has happened to me
in time past to be familiar and well acquainted
with poverty. I have sounded its lowest depths,
and as my nearest pathway, to and from this hall,

leads me through the purlieus of Ann Street, I

look with deep interest upon the swarming chil

dren and the contracted tenements of that section,

and thank God, not only for the unmerited bless

ings of late years, but for the great degree of hap

piness which in early life was enjoyed in an abode

as humble as any of these, and when a dry crust

and an hour of leisure afforded as much gratifica

tion as would now the sway of an empire.

Sir, in our State there is no excuse for con

tinued and pinching poverty. Excepting in a

very few cases it comes altogether from improvi
dence or vice. When human beings yield them

selves up to animal impulses and appetites,

whether in the ranks of the rich or the poor,

they must expect that suffering which is visited

upon all transgressions ;
and in the order of provi

dence it frequently happens that they involve

others with them. There is not one of those men
and women, who are living in poverty, and per

haps degradation, whose labor is not wanted in

the community, and that at a remunerating price,

which, with a moderate degree of thrift and self-

denial, would soon enable them to make comfort

able and happy homes. There is not one of those

children who, with a very moderate degree of ef

fort and self-denial, may not rise to as happy a

position as any in the land. It only needs indus

try, prudence, and faithfulness in the first voca

tion which offers, however humble.

Now, Sir, a few words in regard to the secret,

or more properly, the enveloped ballot. I can see

110 strong objection to its use. It is cumbrous,
and requires more time and care in examining and

preparing the ballot than formerly, and so far I

dislike it
;
but if any large portion of the people

desire it, I am willing to submit to this slight in

convenience.

As to the assertions which have been made,
relative to the coercion of voters, I know them to

be ungenerous and unjust. There may be some
occasional exceptions, but as a rule, the general
character of those employing large numbers of

laborers, is that of honorable, high minded men,
who would scorn such conduct, and in most cases

they are men so devoted to their business, that

they meddle but little with and care but little for

politics, and when disagreements and quarrels do

happen with them, it is very seldom indeed, proba

bly never, that political questions have anything
to do with the matter.

The occasional petulant remark of a business

man, who has been goaded and baited by some
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professional word-catching politician, for the pur

pose of drawing out from his anger something
of which to make political capital, are unworthy
of serious attention, as also are the remarks of a

few anonymous newspaper writers on the eve of

an excited election.

Any man who knows how all employers value

an intelligent and faithful employee, and how
difficult it is in this country, from the scarcity of

labor, to obtain and retain such, will lay it down
as a sell-evident fact, that an employer is incompe
tent for his business, if he quarrels with an em

ployee on the subject of politics. I have heard a

great many of thc.se changes rung by interested or

ignorant politicians, but always found them, on

investigation, to be wholesale falsehoods or gross

exaggerations. This has led me to believe that

all these assaults are groundless, and come cither

from men who know nothing of the matter, or

who have suffered passion and prejudice to mis

lead their judgment. To these, however, are to

be added those who play upon that Aveakness and

infirmity of the human mind which always leads

the least fortunate in every class of society, to at

tribute their misfortunes to something outside

of themselves. From the days of Absalom up to

the present hour, there have always been men of

this stamp, who have sought to steal the hearts of

the people by playing upon this instrument of

many strings, and exclaiming,
&quot; O that I were

made judge in the land.&quot;

A single word more. The gentleman from

Natick, in his well drawn argument, and the gen
tleman from Northboro

,
in his eloquent rhapsody,

spoke of the capacity and the influence of men of

property, in altogether too disparaging terms. Do

they not know that our country owes its growth

a|nd prosperity, in a great measure, to the en

couragement and protection which we have of

fered to these business men of the community, in

contradistinction to the governments of the old

world, where they are the class most oppressed

by the iron rule of military power and aristocratic

domination.

Do not the gentlemen know that this organiz

ing and accumulating faculty is among the rarest

which is to be found in society, rarer, indeed than

the power which thunders in the Senate-house

and fulmines over Rome. That it is the most

difficult to be taught, and that where there is not

natural ability for it, all the advantages of position
and inherited wealth cannot give success. That,

indeed, in despite of the utmost efforts, it almost

always, fails in the second or third generation.

Sir, without the aid of these accumulators, all

that is valuable and useful in the land would soon

languish and decay, the learning of the schools

would be of little practical worth, and the strong

arm of physical power itself would wither and

become helpless for lack of life-sustaining ali

ments.

Mr. FIIOTHINGIIAM, of Charlestown. The

resolves upon your table, I understand, are all

xmder discussion. I am in favor of adopting the

whole of them, and of adopting them as they have

been reported by the Committee.

The first resolve relates to the tax requirement,

on the part of the voter. It docs not go so far as

I would like to go. It docs not remove the tax

qualification from all voters, but confines its re

moval to such as vote for the election of governor,

lieutenant-governor, senators and representatives,

leaving out all other elections. I should prefer to

have a uniform rule. However, as the Commit

tee have seen fit to report this resolve, I go for it,

and because it contains a right principle to begin

with, to wit : that the man and not the paltry tax

he pays, makes the voter. This tax is the remains

of a bad principle and an old custom that ought
to be dispensed with ; and, in the second place,

because the existence ofthe tax, besides other objec

tions which have been so forcibly urged, may
introduce corrupt practices into our elections.

Clubs of individuals, of one party or another, may
subscribe money, to be used for the purpose of

paying the tax of those individuals who will vote

as that particular club may wish to have them

vote. As the Commonwealth grows rich, this

practice will become more and more prevalent.

It is an undue influence which ought not to exist,

and which the law ought not to encourage.

The second resolve relates to theterm of residence.

It reduces that term from six to three months. I

would go further still. I believe that in some

States, quite as republican as Massachusetts, the

term of residence in the town is reduced to a

much shorter time than this. In New York ten

days residence only is required. Though this

may be too short, yet a three months residence is

full long enough for the voter to acquire that

knowledge and form those associations deemed

necessary. I have known many cases before the

Boards in which I have had the honor to sit,

where the names of individuals could not be put
on the voting list when there was no reason why
they should not vote. For instance, why should

a man for six months be deprived of a vote who
moves from Boston to Charlestown, with the ex

press intention to take up his residence there ?

No reason can be given why he should lose his

vote in many cases, and indeed in most cases of

actual removal.

The third resolve defines what should consti

tute a residence, or rather it states in what cases a
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person shall not lose his vote in conscqtience of

certain things which may happen to him. I be

lieve that article is in accordance with the former

practice in our Commonwealth. I am in favor

of that resolve.

The fourth resolve requires that a provision

shall be inserted in the Constitution, securing a

secret ballot, and I am in favor of that. I am in

favor of it because it will have a tendency to

secure an independent expression of opinion.

A ballot is a mode of casting a vote, and a vote is

an expression of the will of the person who casts

it, and to be valuable, that opinion, or will, should

be free, uitbiased, and above and beyond all sus

picion of corruption or undue influence.

Xow, Sir, there has been so much said upon
this point, that I should feel that it was wasting
the time of the Convention to enlarge upon it.

When my friend from Salem (Mr. Lord) sat down,
I endeavored to get the floor, for the purpose of

expressing a thought or two in reply to him,

upon this subject, and mainly because he saw fit

to call about us the revolutionary spirits, and to

say that the bones of the old men who fashioned

our Constitution here in Massachusetts, would

rattle in their coffins if they could know that this

secret ballot was to be introduced.

Mr. LORD. I said, Sir, if they should be

told that their votes had no moral force because

they were not sealed, and because they had the

manliness of expressing them openly.

Mr. FROTIIINGHAM. I accept the gentle-

ir au s explanation. His object was, however, to

introduce those old men as in favor of open ballot,

and as opposed to the secret ballot. Well, Sir,

that brought to my mind one or two things.

We all have great reverence for those men.

They stood on principles that will do as well for

our day as for their own times. Such was the

case with those who made our Constitution.

Xow those who undertake to trace the pedi

gree of this Constitution will make a great mis

take unless they go a little further than I have
heard gentlemen undertake to go yet. We have

heard of a Constitution which was submitted to

the people in 1778, but which was rejected by
them. There was one movement which tended

more than all others to procure the rejection of

that Constitution by the people. I allude to a con

vention which was held in Essex County, in the

town of Ipswich, in the year 1778, composed of

delegates from several of the adjacent towns. That

convention met and considered that draft fora Con

stitution, and adjourned. A committee then pre

pared an elaborate report upon the subject. After

an interval, the convention met again, and put the

report forth to the people. Those who desire to

get at the origin of much of what there is in the

Constitution will find it here. I know of no early

document which is so remarkable in its character

as is that report known as the Essex Result.

The gentleman from Salem, (Mr. Lord,) is un

doubtedly familiar with it. It was drawn up, I

think, by Theophilus Parsons, one of the pro-

foundest minds of Massachusetts at that period of

her history. In that report certain principles

are announced as to voting, and I ask the atten

tion of the Committee to what it contains, and

especially as a fit commentary on the declara

tion in our Bill of Rights with regard to iree

elections. It is brief and I will read a single

paragragh :

&quot; Elections oiight also to be free. No bribery,

corruption or undue influence should have place.

They stifle the free voice of the people, corrupt
their morals, and introduce a degeneracy of man
ners, a sxipineness of temper, and an inattention

to their liberties, which pave the road for the ap

proach of tyranny in all its frightful forms. The
man who buys an elector by his bribes will sell

him again and reap a profit from the bargain ;

and he thereby becomes a dangerous member of

society. The legislative body will hold the purse

strings, and men wr
ill struggle for a place in that

body to acquire a share of the public wealth. It

has always been the case. Bribery will be at

tempted and the laws will not prevent it. All

States have enacted severe laws against it and

they have been ineffectual. The defect was in

their forms of government. They were not so

contrived as to prevent the practicability of it.&quot;

Xow, Mr. Chairman, that has the good old revo

lutionary ring about it. That embodies sound no

tions in relation to free elections. There is an

expression of political sentiment when the people

of Massachusetts were full of the idea of their

natural rights, and full of the idea of securing

those rights for themselves and their posterity.

And how were they to secure them ? By what

method ? Well, Sir, one method was by means

of the Secret Ballot. This idea of secret voting

is older than 1820. It is as old as the idea of

Chartism in England. Ask the advocates of the

ballot in the old country of that period and what

do they say about the right of voting and about

the manner of voting ? See if you do not find all

the ideas heard here to-day brought forward

then and there advanced by the advocates of the

ballot. Our old revolutionary men had all these

things by heart. They were posted up on every

question relating to the natural right of man.

Sir, there were times when old John Adams
used to stand up here in this Commonwealth and

defend those rights to as full an extent as you
have ever heard them defended upon this floor.

All this, as to method, may be seen in a son. e-
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what remarkable letter written by John Sullivan,

that true patriot and noble hearted man, who
commanded a portion of our revolutionary army ;

in 177o. He then wrote to a Convention assem

bled in the State of Xew Hampshire for the pur

pose of forming a Constitution for that State.
[

And what did John Sullivan want to put into the !

Constitution of New Hampshire : Let his own
;

words answer. I like to call up those old spirits !

when they come in no questionable shape. He ,

says :

&quot; The infamous practice of bribing people in I

Great Britain to sell their votes, and consequently !

their liberties, must show the clanger of permitting
so pernicious a practice to be introduced into our

Constitution; to prevent which, and to guard
against the undue influence of persons in power
over voters, I would recommend the Pennsylva
nia method, viz. : that every vote should be rolled

up, sealed, and on the back thereof be noted, that
j

it is the vote for a governor, (if so,) which should i

be deposited in a box prepared for the purpose,
and a vote for councillors and representatives
sealed up, noted on the back, brought in as afore-

j

said, and deposited in separate boxes, provided for

that purpose.&quot;

And after recommending that the clerk of the

meeting have &quot; a perfect list of all voters,&quot; so that

&quot; when a person brings in a vote a mark may be

made against his name,&quot; this clear headed patriot

adds :

&quot; This method, though it may appear somewhat
troublesome, will not turn out so on trial, and is

the most effectual method to secure freedom of

voting, and prevent every species of fraud and
connivance.&quot;

There, Mr. Chairman, is sound doctrine, and a

true mode of voting, the sealed mode, which is as

good now as it was then, and was as good then as

it is now. Such sentiments as I have just now
read will be found to abound in the political es

says of that period of our history. There is no

thing more true than that, to-day, what is termed

the radical sentiment of our community do not

go further in the assertion of natural right and

democratic political views than did the brave old

men who started the ball of oxir Hevolution.

Well, Mr. Chairman, I have one thing more to

which I wish to allude. The gentleman from

Salem, (Mr. Lord,) had much to say, and other

gentlemen have hud much to say, about this being
a cowardly way of voting. It is so cowardly for

a man when he goes to the polls to deposit his

ballot, to insert it in an envelope. Well, Sir, this

same assertion has been made in England over

and over again. It is but a short time since one

of the ablest advocates for the ballot which Eng

land contains, answered this objection. It con

tains but few words but it makes conclusive:

work. It may be well to see how the advocates

of the secret ballot in England meet this question.

Here it is in short order :

&quot; The objections usually brought against se

crecy of suffrage,&quot; says the defender of the bal

lot,
&quot; are rather declarations of the feeling*- of its

opponents than assertions of evil consequences to

be apprehended from it, and therefore, according
to a universal rule in political reasoning, go for

nothing. Thus it has been stigmatized as un

manly, un-English, cowardly, unworthy the dig
nified part of a freeman

; aspersions which de

serve to be met by nothing but a direct contra

diction.&quot;

The argument of the gentleman from Salem

has been commented upon so fully by other gen

tlemen, that I should but be repeating what has

been said to go over the whole ground. One

point may be alluded to. He objected to placing

the secret ballot in the Constitution, on the

ground that it actually placed our whole matter of

voting in the control of one man. Well, if this is

an objection, it is one that will apply to a good

many other things, concerning our electors, be

sides this matter of secret balloting. Unless the

officers of our towns in certain cases get their

warrants from the governor, how can they issue

their warrants for the town meetings : Unless

the selectmen, whose business it is to call our town

meetings, see fit to call those meetings, how can

the people vote? Now, it seems to me that this

objection applies to our whole political machinery,

and that the ballot will not be worse off than a

good many other portions of the machinery which

we have to operate.

Then the gentleman has stated that thi&amp;gt; is a

party measure and he would not have anything
introduced into our Constitution of a party char

acter, or until public sentiment generally was

ready for it. Well, Sir, I take it that when we

put provisions into the Constitution we put them

in because we think they will be for the benefit

of the whole people ; that they will work favor

ably to their interest and be conducive to the

public good. How has it been with regard to

the measures which are already in the Constitu

tion ? There has not been unanimity relative to

them when they were proposed, some took sides

in their favor and others took sides against them.

Take almost any of the fundamental propositions

which have been voted on since 1820 and how

many of them have received the sanction of

anything like a iinanimous voice of the people ?

When then have we adopted a provision which

has become a part of the organic law of the land
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which was not strongly opposed by a strong

minority. The amendments to the Constitution

which were adopted in 1820, were adopted by

only a very small majority of the people. And

why ? Because one party was arrayed in favor

of the adoption of those amendments and anoth

er party was arrayed against them. Take for

instance the good proposition contained in the

third article, was not it the case with that ? Was
not that a party discussion ? The friends of that

third article contended that the adoption of that

great American principle, the voluntary principle

in religion, was for the benefit of the whole,

while those upon the other side contended that

the adoption of that principle would tend to

looseness of conduct that it would deprave their

morals and jeopardize their religious institutions.

What has been the result of the adoption of that

principle, I need not enlarge on. It now has the

universal sentiment in its favor. So it is in rela

tion to the secret ballot. One party advocate it,

and another party, in consequence of their conser

vative principles, oppose it; but when it is adopt

ed it will be as much for the benefit of the party

who opposed it as of that which was in favor of

it, and in time will command universal approval.

Thus it has been in relation to nearly every great

measure which has been incorporated into our

Constitution.

I agree with the gentleman from Salem that a

Constitution worthy to be called by the name,
must be framed not for or to meet any mere tem

porary expedient, but as something which is in

tended to last for all time and to meet all occasions.

I would be the last to place in our Constitution

any provision which did not commend itself as

calculated to protect the people in their rights,

and to forward the great and vital interests of the

Commonwealth. And that is the reason why I

am in favor of all the resolves now before the

Committee. I believe they contain just applica

tions of sound American principles, and such

sentiment as ought to be the political sentiment

not only of the people of the Commonwealth of

Massachusetts but of the whole American Repub
lic. They contain such sentiment as was a living

reality half a century ago, and will be cherished

centuries to come
;
and by adopting these resolves

we recognize and fix this sentiment as a part of

the organic law of our Commonwealth.

Mr. IIOUGIITOX, of Sterling. I do not rise

to discuss this question at this late period in the

debate, but I rise simply for the purpose of an

swering one or two questions which have been

asked by gentlemen around me. And I will do

so as briefly as I can.

In the first place I will remark that I believed

in the beginning that if this system of secret bal

loting were adopted, it would meet the approba
tion of a majority of the people, although there

was quite a large class of the most intelligent

people in our towns who objected to it. How
ever, the people generally, at least so far as my
own constituents were concerned, were in favor

of the system. But at the last fall town meeting,
there Avas a man who had always been a Demo
crat, and who objected very strongly to the coali

tion movement. The election was by secret bal

lot. He was told by some of his associates of the

Democratic party that all the Democrats were going
for the secret ballot, and that the lawful Demo
cratic party would rule. He accordingly con

sented to take a ballot, and was about to deposit

it in the box when his brother said to him : I per
ceive you are voting the secret ballot

; you do not

know for whom you are voting. I observe there

is a good deal of management on the part of cer

tain individuals, and I am rather led to suspect
that there may be a possibility of your having a

wrong ballot in the envelope. For the sake of

satisfying himself upon the point he opened it in

the town meeting, and found that he had got a

Free Soil vote. The discovery of the thing created

considerable excitement, and it led people to un
derstand and explain other manoeuvres which had
been going on at their town meetings. It ap

peared that several young men were in the habit

of going among the laborers and old people who
came in late, and who were not well posted up in

political affairs, and palming off their tricks upon
them. It was discovered that a good deal of

cheating in votes had taken place, and the discov

ery of these facts completely turned the people in

the section of the country I represent, against the

use of the secret ballot.

Mr. BATES, of Plymouth. I move that the

Committee rise and report the resolutions to the

Convention.

Mr. LOUD. I suppose, Mr. Chairman, that

the last part of that proposition is debatable.

The CHAIRMAN. The motion must be di

vided.

Mr. LORD. I ask, then, that the question be

divided.

Mr. BRIGGS, of Pittsfield. Have the resolu

tions been passed in Committee ?

The CHAIRMAN. They have not been

passed.

Mr. BRIGGS. Is it in order, then, to vote

upon the gentleman s motion before they are

passed ?

The CHAIRMAN. The Chair understands

that it is not usual to take a vote upon each reso

lution in Committee, but that when there are 110
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further amendments offered, a motion that the

Committee rise and report the resolutions to the

Convention is in order.

Mr. CUMMINGS, of Ware. I would inquire
if it is too late to offer an amendment to the first

resolve ?

The CHAIRMAN. Strictly it would be too

late. The Chair announced that amendments
would be no longer received to that resolve. But
as none have been proposed to the second and
third the Chair will receive amendments to the

first.

Mr. CUMMINGS, of Ware. I have an objec
tion to the resolution as it stands at present, be

cause it does not make an uniformity for voters in

all elections of national, county, town and mu
nicipal officers. I wish to offer an amendment
which shall provide an uniform rule in all our

elections. I should have renewed the amendment
of the gentleman from Ilolyoke, (Mr. Clarke,)

but I supposed if it had been passed upon that it

could not be renewed.

The CHAIRMAN. It was withdrawn, and

therefore the amendment can be renewed.

Mr. CUMMINGS. I will, then, renew the

amendment offered by Mr. Clarke,
&quot; that in all

elections in this Commonwealth, no tax shall be

required as a qualification to vote.&quot;

Mr. HUBBARD, of Boston. I rise simply to

express the views which influenced the action of

the Committee. It will be observed that the re

solves apply precisely to the same officers that are

named in the third article of the amendments as

adopted in 1820. The Constitution formerly

provided qualifications only for voters for gover

nor, lieutenant-governor, senators and representa

tives, but the amendment now proposed takes off

that restriction. In regard to other officers, pro
vision was made by statute law, \vhich followed

in its turn the provisions of the Constitution, but

the amendment of the gentleman as now pro

posed -will leave open the question of voting in

the ca-c of town officers. The Committee

thought it was wiser, as it had been heretofore

the practice, for the legislature to adopt some

provisions in regard to town elections and town

business, and all other matters, as from time to

time new organizations should be created in the

Commonwealth .

Mr. HOOPER, of Fall River. A day or two
since I was in favor of the amendment which is

now proposed, but upon reflection I am inclined

to think that we had better leave the matter as

the Committee reported it, for the reason that it

will permit the legislature, should they see fit in

their wisdom to do so, to make a distinction, as

there is in the minds of some people an opinion

that there ought to be some distinction between

voting for governor and for town and school

taxes. I apprehend, however, the result will be,

that the legislature will do as they have hereto

fore done pass a law prescribing a qualification
in all these cases.

Mr. CUMMINGS. I perceive that my amend
ment is likely to have the effect of prolonging
debate. I will therefore withdraw it.

Mr. HOOPER. I wish merely to state fur

ther, that in giving the history of the votes of

1839-40, in Fall River, some of these parties,

whom my remarks might implicate, I believe,

became thoroughly satisfied that they had pur
sued a wrong course, and deeply regretted it. A
great change has taken place in the minds of the

people in regard to the use of the envelope, and I

believe that a large majority of the party who
heretofore opposed it, are now in favor of it, and
even the gentlemen who were candidates of that

party deposited their own ballots in envelopes.
The selectmen of the town are in favor of the

secret ballot. Indeed the people are very much
united in favor of the principle, and I believe it

has been the result of the successful working of

this law. The provision requiring the use of the

secret ballot is one which I think will meet with

universal approbation from the people of all par
ties in that section.

Mr. IlALLETT, for Wilbraham. Allow me
to say a word before the vote is taken, in refer

ence to the general principle contained in these

propositions, concerning the qualifications of

voters and the mode of voting. I very earnestly
thank my friend from Charlcstowii, (Mr. Froth-

ingham,) for coming to my aid with reference to

what seem to be the practical lessons of wis

dom and experience, which we should always
regard when we are discussing a change in our
frame of government. Our good old Constitu

tion tells us that &quot; a frequent recurrence to the

fundamental principles of the Constitution is ab

solutely necessary to preserve the advantages of

liberty, and to maintain a free government.&quot; I

think, therefore, we should take care to learn

what have been the well-considered views of the

framers of the Constitution, and the original
founders of free government ; and hence it was,
that when I heard the very forcible gentleman
from Salem, (Mr. Lord,) while discussing this

subject of the sealed ballot, express his apprehen
sion that our fathers would rattle their bones in

their coffins, could this proposition be presented
for their consideration, and that they would be

shocked at the idea of depriving the voters of the

moral influence of persons of eminent gravity

depositing their open ballots in the presence of
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their retainers, (for such, though not the lan-

&amp;lt;niage,
was the import of his remarks,) I desired

to refresh my recollections touching the views

held by those fathers of the Commonwealth, in

reference to this subject. I will, therefore, go

farther back than the period to which my friend

from Charlestown (himself worthy to be ranked

as an American historian) referred, when he cited

the apt opinions and advice of that great cham

pion of liberty, John Sullivan, of New Hamp
shire, in 177o. I will go back as far as 1634, to

the very basis and beginning of free government

among us, and will read a passage from the first

volume of Bancroft s history, that will be found

very directly in point. It was at that early pe

riod, when a portion of the aristocracy had as

sumed that the people had not a right to change

their rulers, and when the attempt was made to

take the power from the freemen and give it to

the magistracy. The people of Massachusetts

Bay would not submit to that usurpation of the

power of government by the few, and they called

an assembly of the general court, at which all the

freemen were to come together, for the purpose of

restoring power to the hands of the people. It

was a contest, on the one hand, between the

aristocracy and clergy, and on the other, the

democracy and the people. The extract reads as

follows, and is full of instruction :

&quot;The day for the assembling of the general
court arrived. The magistrates and the clergy
were aware of the democratic tendencies of the

freemen ;
and John Cotton, who had newly

joined the clergy, attempting by the exercise of

professional influence to raise a barrier against
the swelling tide, preached an election sermon

against rotation in office. To eject an honest

magistrate from his post, was compared to the

injustice of turning a private man out of his free

hold. The question, having thus been decided

in the pulpit, remained to be settled by the elect

ors at the polls ;
and they reversed the opinion by

choosing a new governor and deputy. The mode

of taking the votes was at the same time reformed ;

and instead of the election of hands, the ballot-box

was introduced. Thus the people established a

reformation of such things as they judged to be

amiss in the government.
&quot;

There is the origin of our ballot-box, and the

first authentic record of the use of the secret ballot

in a commonwealth. Why was the ballot-box

adopted instead of the form of raising hands ? It was

in order that the aristocracy of that day, the clergy,

and the elders, and the men of eminent gravity,

who stood by to awe the people, might not mark

their men and turn them out of the church, if

they should vote contrary to their wishes. And
was not that ballot-box, in which the freemen

deposited, unobserved, their own written votes, a

svirer and safer mode of collecting the will of the

people than the open act of holding up their

hands to be counted by the magistracy? We
may well claim that wise act of our fathers as the

origin and purpose of the secret ballot.

This fact significantly connects the independent
ballot with the other proposition embraced in this

report, viz. : the tax qualification of voters. I

consider them twin questions, which should be

carried together in the reforms to be submitted to

the people : that you will in the first place require

no man to purchase his vote by being compelled
to pay a tax for the exercise of his right, and sec

ondly, that you will provide that every voter shall

deposit his vote in such a manner that no man
shall be able to supervise or control it. Gentle

men tell us, why not allow every voter to put in

his open or sealed ballot, as he may choose r Be

cause the very principle of good government is

that you shall have an uniform mode of voting,

so that men need not be marked or classified from

their manner of voting. For if this distinction is

allowed, it gives no security to those who close

up their ballots, but exposes them to be singled

out as effectually as the former mode of open bal

loting. The voting should be in one way or the

other. Let the people decide which they will

have, but do not mingle the two systems, and

thus make our election system a confused and

mixed mode of voting.

Then as to this question of property qualifica

tion. It was said the other day, in this debate,

that any man who could not pay a tax of a dollar

and fifty cents, was in the condition of a public

pauper, and that he ought not to be permitted to

vote unless he could pay that tax. Is that so
;

and have we not advanced beyond that idea

which our fathers adhered to, solely because free

government had not advanced far enough to em
brace it ? I beg leave to refer to the debates in

the Massachusetts Convention of 1820, with a

view to see what progress has been made, and

what we ought to do with regard to this proposi

tion. In that Convention the proposition was

advocated by the Rev. Mr. Foster, of Littleton,

that when a man voted for officers under the

Constitution he should be allowed to vote without

any reference to property qualification of any
kind. For they were then advancing from a

freehold or a property qualification of a certain

sum, to the modification of allowing a man to

vote provided he paid a tax. Mr. Foster, of Lit

tleton, said, on that occasion: &quot;Either a greater

amount of property should be required, or none

at all. Great difficulties were occasioned by this

requisition at every election, and continual ques
tions asked of this sort What property have
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you Have you the tools of any trade ? Yes. I

What else ? A pair of steers my father gave me. !

And if this was not enough, then, he said a note
]

which is never intended to be paid, makes up the
j

balance. Men in this Commonwealth become
\

freemen when they arrive at twenty-one years of
j

age ; and why oblige them to buy their freedom ?

Men who have no property are put in the situa-
|

tion of the slaves of Virginia ; they ought to be
j

saved from the degrading feeling.&quot;
So that the

j

very thing which I said yesterday, without hav-
j

ing then read Mr. Foster, was said much better

by that reverend gentleman thirty-three years
j

ago, here in this very place. When it came to

the other side, those who then looked at this

question just as certain gentlemen now do, from

a different point of view, quite as honestly per

haps, but still from a different point of view, the !

opponents of progress were alarmed at permitting
j

the poor man to have a voice in the government.

They insisted, with old Harrington in his Oceana,

that it svas &quot; the part of wisdom to found govern
ment 011 property.&quot; Mr. Dutton, a lawyer of

j

Boston, said,
&quot; he thought it expedient to retain

the qualification in the Constitution. It was in

the nature of a privilege, and as such, it was con

nected with many virtues, which conduced to

the good order of
society.&quot;

He said further :
&quot; The principle of the reso

lution was anti-republican. The government
would become essentially a democracy, and

|

between that and a despotism there would be but

one step. Such would be the tendency of the

principle, and so far as it operated, it would
j

change the structure of the Constitution. The
j

qualification which is required was intended as a

security for property. We considered it as a

barrier which could not be removed without

dan f
im to the State !&quot;

That was the difficulty with the wise men of

1820. But we have nevertheless lived thirty-three
j

years since that period, under a poll-tax, without

getting into a despotism, and without any danger to

the State, and now I think we can live thirty-three !

years more without any poll-tax at all. Let us try |

it. In that same debate, in 1820, Mr. Hoar, of Con-
j

cord, opposed the reduction of the property quali- !

ficutioii to a poll-tax, as destructive of govern
ment. He said: &quot;It was an anti-republican

principle,&quot; and he proceeded to state in what man
ner a rich man in a populous town might com
mand the votes of men without any property, and

j

consequently destitute of character.
&quot; It now very seldom happened, that a man of

industrious habits and regular life was excluded
from the right of voting, veryfew but vagabonds
are excluded.&quot;

39

Now that xinfortunate expression, very much
like that the gentleman for Abington used the

other day, made so long ago by that now vener

able gentleman, has been held up to the indigna
tion of the people in every popular election in

which his name has been brought forward
; and

I believe, from that day to this, he was never

able to secure a popular election in this Common
wealth except on one or two occasions. I believe

he went to congress after a half dozen closely con

tested trials. With that exception, that gentle

man, certainly one of the most able men in this

Commonwealth, a man whom I respect personally
and individually, never received an election by a

popular vote, by which I mean to say, that he
became unpopular. I say that unfortunate ex

pression made a mark on Mm that has never been

erased to this day.

Mr. HILLARD. Will the gentleman give

way for a moment ?

Mr. HALLETT. Certainly.

Mr. IIILLAltD. I am sure the gentleman
who represents Wilbraham would not make a

mis-statement by design. The gentleman from

Concord, (Mr. Hoar,) has been a member of the

legislature repeatcdlv.

Mr. HALLETT. I believe he was elected to

the Senate on a failure of an election by the

people.

Mr. HILLARD. No, Sir, he has been chosen
a representative from Concord.

Mr. HALLETT. He may have been elected in

his own town, when it was a strong federal or
free soil town, very likely. I alluded to popular
elections in the Commonwealth.
Mr. SCHOULER. I wish to say that he was

elected to congress also.

Mr. HALLETT. I alluded to that circum

stance, that he was elected to congress after some
half do/en trials. All I have to say is, that there

stands that mark. If gentlemen think that has

given that distinguished individual any popular
ity, I advise them to attempt to acquire the same

popularity by the same means. The people do
not like to be stigmatized as vagabonds and public
paupers, because it may be inconvenient for them
to pay a dollar and fifty cents. What laboring
man has a dollar and fifty cents that he desires to

throw away : or to be compelled to take from his

family to buy his right to do that which he ought
to have the right to do without purchase ?

Where a man is working for a dollar a day,
what right has society to come in and say, You
shall sweat during the laboring portion of twenty-
four hours, and one-half of another twenty-four
hours, in your shirt-sleeves, before you can exer

cise the right of a freeman, while I can quietly
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repose in my arm chair and exercise the right

without any labor or effort whatever. What

right have you to do that, when you extract the

very sweat of that poor man before you allow to

him the right of a freeman. Sir, that is contrary

to the principle of republican government, and

therefore I think it is the proper time, when we

are revising the Constitution of a State in which

the property men clung so long to the freehold

qualification, and then to the tax qualification, to

sweep every vestige of this old vassalage and feu

dalism from our new Constitution, and require

only that a man shall be twenty-one years of age, a

citizen and a&quot; permanent resident, to possess the

requisite qualification of a voter. Let Massachu

setts now take that position among the rest of her

sister States in the progress of democratic prin

ciples.

On motion of Mr. FRENCH, of New Bedford,

the Committee rose, and the President having re

sumed the chair of

THE CONVENTION,

The Chairman of the Committee of the Whole

reported progress, and asked leave to sit again.

Leave was granted to the Committee to sit

again.

Leave of Absence.

Mr. FAY, of Southborough, from the Com
mittee on Leave of Absence, reported that leave

of absence be granted to the following members,

for the term of time specified, vix. :

Mr. Charles S. Storrow, of Lawrence, for two

weeks.

Mr. Thomas Cushman, of Kingston, for four

days.

The Report was accepted.

Presentation of a Petition.

Mr. GREENE, of Brookfield, presented the pe
tition of certain women of Mcdford, in aid of the

petition of Mrs. Abby Alcott and others, that

women may be allowed to vote on the proposed

alterations and amendments of the Constitution.

The petition was signed by Mary Osgood, and

twelve others.

On motion of Mr. GREENE, it was referred to

the Committee on the Qualifications of Yoters.

On motion of Mr. FREEMAN, the Conven

tion then, at ten minutes past six o clock,

adjourned.

WEDNESDAY, June 8, 1853.

The Convention assembled pursuant to adjourn

ment, and was called to order at 10 o clock, A. M.

Prayer by the Chaplain.
The Journal of yesterday was read.

Closing of Debate.

Mr. THOMPSON, of Charlestown, moved that

the debate in Committee of the Whole upon the

resolves reported from the Committee on the

Qualifications of Yoters, with the amendments

thereto, close at half-past eleven o clock this day.
Mr. Thompson remarked, that it appeared to

him, there had been quite time enough appropri

ated to the consideration of these resolves
; they

had been fully and elaborately discussed, and he

for one was prepared to vote upon them, and he

had no doubt every gentleman would be at the

time indicated, and he was in hopes that members

of the Convention would concur with him in the

opinion that the question had better be taken.

He hoped the motion would be sustained.

Mr. SCHOULER, of Boston, inquired whether

the gentleman, would consent to modify his motion

so as to have the debate close at twelve, or half-

past twelve o clock, instead of half-past eleven.

Mr. THOMPSON said, that his only objection

to the modification proposed by the gentleman
from Boston, was, that he desired to close the

debate upon the subject, and pass through the

first stage of its consideration in Convention this

forenoon, so that in the afternoon they might be

prepared to take up some other business. And
he thought that if the time for closing the debate

was postponed much later than the time he had

named, incidental questions might arise, which

would occupy the remainder of the morning

session, so that the consideration of the subject

would have to be continued in the afternoon. If

it was generally desired, however, he would agree

to the amendment of the gentleman from

Boston.

Mr. PHELPS, of Monroe, observed, that he

was as desirous of forwarding the business of the

Convention as any one, but he wished, in common
with some other members to say a few words

upon the subject, and he therefore hoped that the

debate would not be closed until one o clock.

Mr. LORD, of Salem, inquired of the Chair

whether it would be in order to reply in Conven

tion to remarks made in the Committee.

The PRESIDENT replied that it was not con

sidered by the Chair in order to refer to anything
that had taken place in Committee, except so far

as might be reported by the Committee to the

Convention.

Mr. LORD said, that he supposed this was the

case, and therefore, inasmuch as a large share of

yesterday had been devoted to a personal attack

upon himself, he desired at some time, and
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it would be just as convenient for him to do so in

Convention as in Committee, if it would be in

order to allude to a fe\v of the matters laid to

his charge yesterday. Under the circumstances,

he should be compelled to oppose the motion of

the gentleman from Charlestown, to fix the time

for the closing of debate at twelve o clock, for the

reason that he did not feel at liberty to intrude him

self upon the Committee, while others desired to

speak, especially, so long as they proposed to con

fine themselves to discussing the member from

Salem, rather than the subject matter of debate ;

but when they had got through all that, he

thought it would be no more than fair and proper

to give the member assailed a chance to explain

his position before the Convention, and to show

that, instead of his being the subject matter of

debate, the subject was in reality something else.

Mr. HATHAWAY, of Freetown, inquired of

the Chair, whether it would be in order to propose
in Convention, an amendment that was not sub

mitted in Committee of the Whole.

The PRESIDENT replied, that it would be in

order.

Mr. HATHAWAY remarked, that he had been

endeavoring to get the rloor ever since this subject

had been under consideration, for the purpose of

offering an amendment, but had been unable to

do so.

Mr. HALE, of Bridgcwater, inquired whether

a motion to postpone the time for closing the de

bate until four o clock this afternoon, would take

precedence of the motion which had been made.

The PRESIDENT. The Chair will put the

question on the motion of the gentleman as an

amendment, if no objection be made to taking

that course.

Mr. HALE. Then I move to amend the mo
tion of the gentleman by inserting four o clock

instead of twelve.

Mr. HALE remarked that there were a num
ber of gentlemen who desired to speak upon the

subject, and as it was considered one of the most

important questions that would come before the

Convention, he hoped that all who wished to do

so, might have an opportunity to communicate

their views upon it. He was as desirous as any

gentleman of dispatching the business of the

Convention as fast as could be done consistently

with a fair consideration ofeach question as it came

before them
;
but he thought, in this case, that if

they took the question this afternoon in Commit

tee, at the hour of four, as his amendment proposed,
there still would be left ample time to take the

question in Convention, before the hour of ad

journment. He hoped the motion to amend
would prevail.

The PRESIDENT. The Chair would state

that he prefers to put the question on the motion

of the gentleman from Bridgewater in the form

of an amendment. The rule of the Convention

bearing upon this subject reads as follows :

&quot; The President shall propound all qxiestions in

the order in which they are moved, unless the

subsequent motion be previous in its nature;

except that, in naming sums and fixing times,

the largest sum and the longest time shall be put
first.&quot; The Chair understands the universal rule

to be that where this rule takes effect, it is sim

ply upon questions of number and time ; and
where a motion consists of two or three different

propositions, a change, if desired, is better made

by amendment than by considering each distinct

poposition. If there is no objection, the Chair

will therefore put this question as an amend
ment.

The question being upon the adoption of the

amendment of the gentleman from Bridgewater,

(Mr. Hale,) to close the debate at four o clock

this afternoon,

Mr. PIIELPS, of Monroe, said he, for one,

would waive all right to speak upon this ques
tion under the circumstances, in order to have the

shortest time that had been proposed, fixed for

the taking of the question.

He therefore hoped the amendment would not

prevail.

Mr. FOSTER, of Charlemont, said he was one

of the silent members of this Convention. He
had sat here and listened to everything that had

been said, good, bad and indifferent, and expected
to do so until the end of the session, if his health

would hold good, of which he began to be ex

ceedingly doubtful. He desired to speak xipon

this subject, but he would waive all right to do

so if he could not get the floor between now and

twelve o clock.

Mr. WHITNEY, of Boylston, said that he

should be glad to vote for the amendment pro

posed, lie was, however, in favor of allowing
those opposed to the resolves to occupy the re

maining time before the taking of the question ;

those in favor of the proposition having the truth

on their side, could well afford them this indul

gence.

The question was then taken on the amend

ment of the member from Bridgewater, to close

the debate at four o clock, P. M., and it was de

cided in the negative.

So the amendment was rejected.

The question recurred on the motion of the

gentleman from Charlestown, (Mr. Thompson,)
that the debate on the resolves relating to the

qiialifications of voters, be closed at the hour of
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twelve o clock this morning, and being taken, it

was decided in the affirmative.

Presentation of a Petition.

Mr. BRIGGS, of Pittsfield, presented the fol

lowing petition, signed by Jonathan E. Field and

forty-seven other citizens of Stockbridge :

To the Constitutional Convention of Massachu
setts :

The undersigned, citizens of Stockbridge, in the

County of Berkshire, respectfully present the

following suggestions, as Constitutional Amend
ments :

First. To establish the daily pay of members
of the legislature, and to limit the days paid for,

in each year, to a number not exceeding one hun
dred days.

Second. To substitute the plurality principle
for the majority principle in elections.

Third. To divide the State into forty districts ;

each district to elect one senator, and live repre
sentatives ;

the senators to be chosen for two

years, the representatives annually.
Fourth. To restrict the legislative power to

make permanent loans, upon the credit of the

State, by subjecting such laws to the approval of

the people.

On motion of Mr. BllIGGS, the several sub

jects in the petition were referred to the different

Committees having those subjects under consid

eration.

Leave of Absence.

The following communication was received by
the President, and read by the Secretary :

To the President of the Constitutional Convention :

Dear Sir, By reason of the death of a sister in

a neighboring State, I respectfully ask leave of

absence, and will resume my seat at the earliest

possible convenience.

Very respectfully,
ARNOLD TAFT.

Mendon, June 7, 1853.

On motion of Mr. EARLE, of Worcester, the

rcqviest was granted.

A communication was received from the Secre

tary of the Commonwealth, agreeably to the

order of the Convention of May 20th, containing

lists of the business corporations authorized since

the adoption of the Constitution to the present

time.

On motion of Mr. SCIIOULEK, of Boston,

the Convention resolved itself into

COMMITTEE OF THE WHOLE,

Mr. Dana in the Chair, on the unfinished business,

being the Report of the Committee on the Quali

fications of Voters, the pending question being on

agreeing to the resolves reported from the Com
mittee.

Mr. FRENCH, of New Bedford. I beg par
don of the Committee for asking their attention

at this time to the remarks I may have to offer,

but as I was one of the Committee who reported

the resolves on this subject, I desire to say a few

words in regard to them.

I am in favor of the first resolves, and I am in

favor of striking out of the Constitution the tax

qualification, on the ground that every man is a

voter, whether he possesses any property or tax

qualification, or not. I know it has been said,

Sir, that every person, in order to be entitled to

vote, should contribute to the support of that

government from which he receives his protec

tion. Are not that class taxed heavily by the

tariff on what they consume ? That may be all

very well. I do not deny the principle that we
should support the government that protects us,

but I hold, that those men who pay poll-taxes

and the tariff, pay a much greater tax to support

government, in proportion to their means, than

those who pay larger taxes. Who is it that in

creases the value of various kinds of property,

and heaps up the huge piles of gold in the hands

of capitalists ? Is it not produced by those men
who have wrought on the anvil and in the work

shop ; upon the deck of the fishing schooner of

Cape Cod, and the blubber hunters that sail from

New Bedford, Nantucket, and other winding

ports, and the merchant ships which cover every

sea ; the farmer and the artizan ? And I ask, if

those gentlemen holding those large amounts of

property, are not indebted to the laborers for it ?

Consequently, they are their trustees to some

extent. How much would they have to-day, (I

mean the capitalists,) surrounded, as they are, by
wealth and plenty, had they received no more

compensation for the labor they have performed,

than the poor laborers receive whose energies

and skill, together with their calculations, have

produced this wealth for them ? I do not com

plain that gentlemen have turned the labor of

these men to good account, or have received so

much more in proportion than they have paid for

the labor performed, but I am here to say, that

the poor laborer, whether he pays taxes or not,

does more, in proportion to his means, to support

the^ government, than those persons whom he has

assisted to rise to their present position, and who

pay large taxes.

Mr. Chairman, it is said that it is a privilege to

be a tax-payer. I have heard this so long that it

is no new sound in my ears. But I deny it.

Men do not consider it a privilege to be tax

payers, especially that class who are termed
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laborers
; that poorer portion of the community

who have spent their energies that others might

reap the benefit
; that class on -\vhom taxation,

instead of being a privilege, as it is termed, has

borne so heavily, and who have labored from

day to day, and from year to year, for the petty

compensation of a dollar and a quarter or two

dollars a day. This class do not consider it a

privilege to be tax-payers.

Sir, it is time that the public mind should be

free from the idea that a man cannot be a voter

because he is not taxed, or that he is less a man
because he does not contribute by paying taxes to

the .support of his government. I am, therefore,

in favor of striking from our Constitution this

property qualification. As I before remarked, it

bears heavily upon that class of persons who
earn scarcely more than a subsistence, and are

compelled to deny themselves, frequently, the

pleasure or privilege of voting, that they may
contribute their hard-earned dollar to the support
of their poorly clothed and scantily provided-ibr

families, instead of giving it to the tax gatherer.

I hope that the resolution will be adopted, and

that the Convention will go for it, and the people
will go for it.

I desire to say a single word in regard to voting

by secret ballot. It is said that the people do not

desire or need the secret ballot ; that there is no

necessity for it whatever
;
that the voters in Mas

sachusetts are independent ;
that they are brave

men, and can go \ip to the polls, without fear or

favor, and deposit their votes as they please. Sir,

I wish that it were the case. Had it been so,

had they been allowed, or rather enjoyed that

privilege, we should now have no law upon our

statute book providing for a secret ballot. No !

Mr. Chairman, it is known throughout Massa

chusetts, and throughout ahno.-t every State of

this Union, that although voters are independent
and bravo men and I grant you, Sir, they arc

very brave men, or many gentlemen who occupy
scats in this Convention would not be here to

day in hundreds of instances they have not

been able to vote for the men they desired to be

in office, without being liable to be proscribed in

their business, or turned out of employ.
I am awajv, and you, Mr. Chairman, and all

within these \valls, are well aware, that since the

foundation of our government, as well as before,

there has existed in community a class of persons
who possessed no confidence in the people, and
were unwilling to intrust power to their hands.

Even in that little company which came over in

the Mayflower, there were those who had many
doubts whether it would answer to submit mat
ters of public importance to the decision of the

whole people, and from that time to the Revolu
tion there was a large party who maintained this

doctrine. They held that the people were turbu

lent, unruly, and unable to select rulers for

themselves, and that the rich and well-born were

the only persons qualified for high stations ;

while the poor and lowly were simply fit to do
the drudgery of the world.

Gentlemen have not forgotten that it was said

in those days by a certain class, that the poor, the

common people, were allowed too many privileges,

and that they must be kept down within their

proper sphere. And, Sir, that class of persons
have ever been found, from that time t.j the pres

ent, in all great emergencies of the country, bat

tling against the rights and privileges of the com
mon people.

I believe with you, Mr. Chairman, and I trust

with the majority of this Committee, that there is

intelligence and virtue enough in the people to

sustain the government, under all circumstances ;

when any great questions are submitted to their

decision they will decide them right. And as the

only just source of government is derived from

the people, I hold that the decision of the people
on all questions relating to the government,
should come from them untrammelled by a tax

qualification, or by the fear, favor or hope of re-

Avard at the ballot-box. It was said here yester

day by several gentlemen who addressed the Com
mittee, that there had been proscription at the

ballot-box. Extracts from papers were read to

show that this was a fact, and among others was

an article purporting to be an extract from a paper

published in the city which I have the honor in

part to represent, to which I shall allude directly.

I wish I could deny that that article, read by the

gentleman from Xatick, originated in my city,

and when I come to speak of it, I will make the

best apology for it in my power. But, that pro

scription lias driven many a man from the polls,

and from his principles, and compelled him to

vote against his will, there is no question ;
it is a

fact which no member of this Committee can rise

and successfully deny. I could quote instance

after instance until the sun would go down, but

it would be useless. I could tell you how per

sons possessing great power and influence over

voters, have called them together on a Saturday

evening and instructed them that when they

should go to the town meeting on the ensuing

Monday, they must vote a certain ticket or they
could have 110 more employ in that concern. And
I have information, yes, living witnesses, that in

one company, fifteen men were discharged from

employ in this Commonwealth because they had

the hardihood and independence to record their
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votes in accordance with their wishes. But still I

I will not stop there. This question is pretty
j

well settled. This part of the Report of the Com-
j

mittee, I am sure, will be adopted by the Commit

tee ; it will be adopted by the Convention and

it will be adopted by the people. I wish to in

corporate it into the Constitution, for the very

reason that the gentleman from Salem said the

Constitution should be made
; namely, to protect

the people against the authorities; to protect the

rights of the people against power. That is, I am
for putting this question beyond the reach of leg

islation. Sir, it should go into this instrument
j

and remain there. Once incorporate it there, and j

I feel confident it will never be erased. We want

it there, that men may enjoy the right of suffrage

in opposition to &quot; the powers that may happen to

be.&quot; I have seen power exercised over voters as

I hope never to see it exercised again. But if

you incorporate this secret ballot provision into

the Constitution it will never be able to do it

again. And these courageous men who are

talked about, will then be able to go up to the

polls with their little, almost omnipotent, ticket,

without any fear of the &quot;

INSPECTORS,&quot; or of in

curring the displeasure of the eminent gravity

who would be glad to control their action
;
for no

person can know what the envelope contains but

themselves. Sir, we want the secret ballot that

these men may enjoy and exercise their rights

freely and securely.

Sir, that class of persons alluded to yesterday

have manifested their sentiments on various oc

casions. I will only allude to two or three of

them and pass on. They have always held that

the people were incapable of self-government,

that government was formed to take care of the

rich and that the rich would take care of the poor ;

that government was founded upon property, and

that it was mainly to protect property. These

dogmas have long since been exploded. We all

remember, notwithstanding the allusions made

yesterday to music, the fife, and drum, and pro

cessions, as being calculated to lead men out of

their senses, to prevent them from depositing

their vote intelligently in the ballot-box, we
know full well from whence such appliances have

coine
;
and I was amazed that an allusion of that

kind should come from the gentleman from Salem.

I have not forgotten, and I presume no gentleman
in this Convention has forgotten, the music and

processions of 1840. I am aware that music and

matters of that kind will lead some men away
from their sober judgment. They may be thrown

off the track, to use a cant phrase, as some were

on that occasion. But they will come to their

senses and get back in a very short time, to say

the least, as they did after the campaign of

1810.

Now, Sir, I hold that we are here as reformers,

as was said yesterday. Yes, Sir, we are the pro

gressives ;
and if there be any doubt that there

has been progress in the Commonwealth of Mas
sachusetts with regard to these matters, I would

simply instance the majority in this Convention

for revision. Who would have believed, before

the election, that progressives would have been

sent up here in such numbers. We have,

all over the Commonwealth, conservatives by
nature, as well as from the result of reason. If

the people can send up progressives here in such

numbers, it is good evidence that the people ask

us to do something radical with the old Constitu

tion. I am not one of those who would approach
the present Constitution with trembling hands.

I had occasion to speak before some of the people,

before the members of this Convention were elec

ted, and I held then, as I do now, that there were

important and radical changes demanded, and that

we should not approach the old Constitution

with fear and trembling, lest the people would

not sanction our doings. Let not this Convention

fear to approach it, let them not touch it a little

here and a little there for fear the people will not

accept it as amended. If yoxi do, they will turn

round and say, We sent you up there for an en

tirely different purpose ; we cared nothing about

your being guided by the old instrument except

so far as it, in your judgment, was right. It is

said there is no party interest affecting this Con

vention, but there was a party of those who were

the friends of the Convention, and of those who

opposed it, and a majority of one hundred

of the friends of the Convention have been

sent up here ; and shall they be afraid to touch

the Constitution, and radically alter it, becavise it

is said the people are not prepared for it ? There

has been 110 Constitution formed or amended by

any of the States in this Union in which there has

been so much radicalism introduced that the peo

ple have rejected it on that account. Some States

have attempted to revise their constitutions, and

have left so much of the rust of the old one upon
them that they have been rejected. But I submit,

that no gentleman here can point to an instance in

which a convention has revised the constitution

of any State in the republic, and it has been re

jected, where that rejection was not on account

of the fact that there was too much of the rust of

the old constitution remaining to make the change
desirable. Therefore let us alter this Constitution

so as that it will conform to the spirit of the age.

I have no fears that we can get a reformatory
measure through this Convention which will not
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be adopted by the people, because the Convention

is not in advance of the people. The people

frequently elect those who are not up to the times

because they can get the most votes for them, and

because they consider them capable and qualified

otherwise, when they are far behind the wishes

of the people in this respect. Therefore, let the

Convention look this matter boldly in the face,

without fear or trembling. There is no danger
of introducing too much radicalism. Alter it

materially ;
alter it where it needs it, and my

word for it, when you send it out to the people,
and the delegates go home, and, standing up be

fore their constituents, boldly, and calmly, and

earnestly declare to them that they have been at

Boston a reasonable length of time, (and I trust

we shall be able to say that,) and have made
the changes in the Constitution which they be

lieve to be right and proper, and now have come
home and ask the people to adopt them, I feel

confident they will cheerfully do so. To be sxire

they will not adopt them without examination, nor

unless they arc right and just in their judgment.
Sir, one word more with regard to that matter

of no party, and I will leave that topic. I am
aware that much has been said about there being
no party, and I was delighted with the remarks

of the gentleman for Xorthborough yesterday
on that subject. No party, forsooth ! Was there

no party when the propositions were attempted to

be submitted to the people for a Convention, and
when they were submitted in November last ; was
there no party then ? On the the 7th of March,
when delegates were elected, was there no party r

We found this same class of persons who were

opposed to the call of the Convention arrayed to

gether then, and I shall be very much disappoint
ed and I hope I may be if we do not find them

arrayed together here
; and when this Convention

accomplishes its mission, adjourns and goes home,
we must expect to meet the same class of persons

again, opposing the adoption by the people of any
articles we may submit.

Let me say to you, Sir, that it will make very
little difference what we do to this Constitution.

The more we alter it, the better for the people ;

but the less, the better for those who are opposed
to its alteration. For, Sir, no matter what we do,

whether we touch it lightly or touch it heavily,
alter it little or much, when it goes to the people

you will find a class of persons who will be ex

ceedingly strenuous against it, and who will ex
ert themselves to have it rejected. Sir, I am pre

pared to meet this opposition ; and I submit that

we should not allow ourselves to be guided in our

action here by the suggestions of those who en

deavored to strangle and kill this movement in its

infancy, and whom we shall find arrayed against

it until the last. I will never take the sugges
tions of my opponents for my guide. I have

lived too long for that. Therefore, let me say to

the reformers and to the progressives, look this

matter in the face
;
take up the old instrument,

and make all the necessary alterations, and you
need not fear that there is any danger of getting
ahead too fast. I think the people are ahead of

this Convention. Let these things all be fully
discussed at the proper time and decided, so that

we shall not waste so much of the time of the

Convention, and the people will not say that we
have not been faithful in the performance of our

duties. Let the propositions be discussed, and
the questions upon them taken without any un

necessary delay. Then, Sir, we may submit the

alterations to the people in such a form as to meet
their approbation.

One word, Sir, as to the &quot;BLACK LIST,&quot; read

to this Convention by the delegate from Natick,
which appeared in a newspaper printed in New
Bedford. I wish I could wipe this out altogether

and deny it, but I cannot, and my explanation ia

this : The editor of that paper, the New Bedford

Mercury, is a very harmless gentleman, and I do

not believe he would carry out any such doctrine.

I do not believe he would pen any such doctrine,

for lie is a very clever, quiet citixcn
; but it is his

fault or his misfortune, I will not say which, that

he allows wrong-disposed, irresponsible persons,
to use his columns. There are beardless boys,
briefless barristers, and discontented, disappointed,
reckless persons, who are allowed to disgrace the

columns of the Mercury by their misrepresenta

tions, falsehoods and calumnies
; and some of the

supporters of that paper have said publicly that it

was not entitled to the least consideration, so far

as matters of fact were concerned. That black

list, which would have disgraced any of the dark

ages, appeared in that paper, to be sure. I think

I know its author, but I would not speak his

name in this assembly, for I trust he has become
ashamed of it long ago. It is my belief that the

mark of reprobation has been put upon those sen

timents by all fair-minded citizens of New Bed
ford and in the State, in such a way, and will

continue to be put upon them in such a way,

especially if we incorporate the secret ballot law
into the Constitution, as we intend to do and
shall do, that for all coming time you will never

be able to look into the columns of the New Bed

ford Mercury and find a &quot;BLACK LIST,&quot; warning
&quot;inspectors to be early at the

polls.&quot; But as there

arc several gentlemen who desire to speak, I will

trespass no longer upon the patience of the Com
mittee.
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Mr. HILLARD, of Boston. I fear, Mr. Chair

man, that in asking the Committee to listen to

what I shall have to say, I shall be like one who
takes an audience from a brilliant spectacle to

listen to a dull sermon
;
for it is no purpose of

mine to take part in the exciting political harangues
which have kindled and aroused the drooping

spirits of this body during the last twenty-four
hours. I came into the Committee on Monday
afternoon, when my friend for Wilbraham,

(Mr. Ilallctt,) was speaking I call him my
friend, for although we differ upon some subjects,

we differ in honor. I did not hear the whole of

his remarks, but I was fortunate enough not to

lose his illustration of the jackass. I rather think,

however, that he is mistaken when he gives to

that story the authority derived from the illustri

ous name of Franklin. I apprehend it will be

found in the writings of Thomas Paine, the author

of the &quot;Age of Reason,&quot; and the &quot;Rights of

Man,&quot; a writer, be it here remarked, whose

political works, both in manner and in matter,

possess very considerable merit. If the gentleman
meant it simply as a witticism, to amuse the Com
mittee, it was apposite and pertinent. A great

writer has said, that it is good for man to laugh
at any rate, and if a straw can tickle him it is an

instrument of happiness to him. We were tickled

by that straw, and so long as we laughed we were

happy. But, if it was meant to be brought for

ward as an argument, even upon the issue of

property qualifications in voters, which is by no

means the issue before the Committee, I wonder

that so acute a reasoner did not detect the obvious

and logical fallacy in his illustration. This fallacy

consisted in confounding the genus with the

species the genus being property, and the species,

being the particular article in which that property
is invested. The man who votes because he owns
a farm, or a ship, or a jackass, does not vote

because he owns these specific articles as such, but

because he is possessed of a certain amount of

property represented by these articles. Because a

man who has in his pocket a ticket to some public
amusement can enter with the ticket, and if he

loses the ticket he cannot enter, it does not follow

that it is the ticket that enters and not the man
;

but it is because a ticket represents the sum of

money, on payment of which, that place of public

amusement is open to every-body. But the dele

gate for Wilbraham, not content with an illustra

tion, which had at least, the merit of running
&quot;

upon all fours,&quot; brought forward one which I

do not think ran even upon all tiros. He traced an

analogy between the unauthorized conduct of the

city of Boston and so far, I agree with him in

extracting a debt by the mild persuasion of a

|

criminal process, and the mode in which the- State

extracts a debt, in the shape of a poll-tax, by a

denial of the right to vote except upon that condi

tion. I wonder that he did not perceive that this

analogy failed in two essential particulars. In the

first place,it fails in the characters of the parties. The

city ofBoston is a municipal corporation, a creature

of the State, with limited derivative powers only;
but the State is, within its sphere, sovereign. The

analogy also fails, because, in the one case there

was the element of compulsion, and in the other

there was not. His client could not decide

whether he would or would not go before the

police court he must go, and he must abide by
the consequences ; but the voter is not compelled
to go to the polls ;

lie may or he may not. Prac

tically, also, he is not compelled to pay the poll-

tax, because, as every one knows, the expense
and trouble of collecting such a tax is more than

it amounts to. I am rather inclined to believe

that my friend, when he used that illustration,

was for the moment under the influence of a

delusion, to which all of our profession are some

times subject. I rather think that by virtue of

some dissolving view, the members of this Con

vention had, in his mind, been reduced to the

number of twelve that you, Mr. Chairman, was

transformed into a judge (and when that day
shall come, all your professional brethren will

heartily congratulate themselves) and that he

imagined he was closing a case to the jury in

behalf of the plaintiff.

I now propose to meet the main question. II is

argument, as well as most of the other arguments
which have been urged in favor of the rir.st reso

lution, rests upon the proposition that the elective

franchise is a right, and that the State in annex

ing any condition to that right, or in requiring it

to be paid for by a price, is guilty of an un

authorized and oppressive act of tyranny. The

word right has different shades of meaning. I

suppose different speakers use it in different

senses
;

but if it be meant to be said that a

man s right to vote is like that natural and primi

tive right which he has to his liberty, to the

free exercise of his faculties, and to equal pro
tection by the laws, I respectfully but decidedly
dissent from the position. I contend that a man s

right to vote depends upon his title, and that the

evidence upon which that title rests is prescribed

by the will of the whole community in winch lie

resides. If a man, as man, has this natural right

to vote, we have been guilty of the most wanton

tyranny and the most unjustifiable oppression in

denying that right to one-half of the human race,

not our inferiors in capacity and our superiors in

moral purity. I contend that the right to pre-
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scribe the conditions on which a man shall vote,

resides in the whole body of the community, and

that the number of persons to whom that right

shall be extended is a question of expediency, to

be settled by a regard to the general good, under

the particular circumstances of any time or

country. These questions, Mr. Chairman, are

not new
; indeed, few political questions are new.

Out of the old fields in politics ever comes the

new corn. We have heard the fathers of the

Revolution cited, and their words have been

listened to. Allow me to go much farther

back, to the father of political science, and the

first and greatest writer upon politics and I

do this, not to make a cheap display of second

hand learning, but because I think the members
of this Committee will be interested to see how
that illustrious thinker, Aristotle, writing two

thousand years ago, falls into very much the same

trains of thought, as we have seen our discussions

fall into. In speaking of the question as to who
are the citizens of a state, he says :

&quot; The answer to this question is different in

different states, and depends on the laws and con
stitution of each. The whole body of the inhabi

tants of a country enjoying the protection of its

laws, including the young who are still under the

legal age, and the very old who have passed the time
of action, and all others under any other species
of disability, are, in a certain wide and general
sense, citizens. But the full and complete defi

nition of a citizen is confined to those who par
ticipate in the governing power, either by them
selves or their representatives. This privilege is

not attached to mere residence in a place or

country, or derived from descent, for the question
always recurs, how did the original possessor
obtain it ? It is a privilege conferred in a legal
manner by the act of the state.&quot;*

I submit, that no better definition has ever been

framed none better can be framed, for the elec

tive franchise than that contained in the last sen

tence. It is &quot; a privilege conferred in a legal

manner by the act of the state.&quot; Xor is the

elective franchise merely a privilege which is to

be earned by the payment of a certain sum of

money or the doing of a certain service
;
but it is

a trust to be exercised with reference to the gene
ral good ; and the state has a right before clothing
a citizen with that trust, to be satisfied that he

has those qualities of mind and character which
will qualify him to discharge that trust worthily,

respectably and usefully. Now if this elective

franchise be something more than a right if it

be a privilege and a trust, the question next rises

whether it is expedient to extend tins privilege

*Tremenheere s Political Experience of the Ancients,
p. 11.

and this trust to those portions of our commu

nity that either cannot or will not pay a poll-tax.

Government is organized for the protection of the

rights ofproperty although property seems to have

fallen upon evil tongues in this Convention, yet I

think that all will admit that the protection ofprop

erty is one ofthe ends ofgovernment. All men have

rights, but all men do not have property. The
men who are taxed for their property also pay a

poll-tax, and a portion of the community pay a

poll-tax and nothing else. One is contributed as

an acknowledgment for the protection of property
and rights, and the other is contributed as an

acknowledgment rendered for the protection of

rights alone. Now it seems to me to be a rule

flowing from the very organization of civil society,

and also naturally deducible from the axiom that

taxation and representation should go together,

that those alone should have a part in the functions

of the state who had contributed to its burdens.

Now docs the application of this rule work any
practical hardship, in the long run, in a commu

nity like ours, for so prosperous arc we and so

ample the rewards held out to labor, that 1 con

tend, in spile of the earnest and impassioned as

severations to the contrary, that there is no man
in this State Avho cannot afford to pay the trifling

sum of a poll-tax, unless lie be disabled by his

viscious or profligate habits.

This brings me to the consideration of the

incident related by the gentleman from Lynn,
which made an impression upon the Com
mittee, and in which were all the elements

of the melo-drarna. There was a beginning
the former prosperity; a middle, the present

decline; and an end, the interposition of the

gentleman himself who came in, like the rich

uncle from India in the fifth act of a comedy, and

makes two lovers happy. How far does the

argument founded upon that anecdote extend ?

It shows, undoubtedly and I give him the bene

fit of it all so far as it goes that in that par

ticular instance, but for his intervention, the rule

might have worked a hardship. But ii he pro

poses to make any political rule which will not

sometimes work inconveniently, and bear heavily

upon one or another, he must transfer his legisla

tive energies to Utopia or to the me on, or he

must wait until the millennium dawns upon this

earth. Government is a contrivance of human
wisdom for human wants. It is a system of ex

pedients and compromises, contrivances of barter

and exchange, in which we give up one thing in

order that we may have another. We set this

privilege against that inconvenience, and at the

end we post up our books, and give the prefer

ence to those institutions which have left to us
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the largest sum of human happiness and prosper

ity.

I think tins question has been argued in one

exclusive aspect, and that is upon its sympathetic

side, which is but one side. I think, indeed, it is

a question into which the sympathies have no

passport to enter. Our compassion has been

aroused in favor of the man deprived of the right

to vote by reason of his poverty, when the very

question before us is whether, on the Avhole, it is

expedient to clothe him with such a right ; as if

our compassion should be aroused in behalf of the

naked savage who has never been clothed at all.

Now there are three parties who arc interested

in this question. The first is the party excluded

from voting by reason of his not paying the poll-

tax. The second is the party which pays the

poll-tax, and, on the strength of that payment,
votes. And these parties, allow me to say, pay
this tax cheerfully, readily and heartily, and I

think, if their sentiments could be taken, they
would repudiate the language of patronage and

compassion which has been heard here on

their behalf. I think they would repudiate it as

wounding to their feelings, and insulting to their

pride and independence. I think they would not

on any account forego the privilege of contribut

ing their mite to the burdens of the State.

Now, Sir, I honor in my heart of hearts this

class of men, the laboring poor, who pay this poll-

tax, and who who would have the privilege taken

from them of contributing their proportion
to the expenses of the State. I contend that

there is no class of men in the Common
wealth to whom the legislature should extend a

countenance of more sympathi/ing kindness. I

honor them the more, because I have been in

countries in which the beauty and grandeur of

nature and art arc associated and stained with the

degradation of labor where humanity seems to

be seated in darkness and sorrow, clothed in

sack-cloth and ashes, waiting for the day spring
of hope, that may never come, where &quot; the ear

nest expectation of the creature, waits for the

manifestation of the Son of God.&quot; If there be a

feeling more proud and more sweet than any other,

it is the inexpressible swelling of the heart with

which an American who returns from Europe,
meets the manly brow of labor upon his own soil.

It is for this class of men that I would speak.
And we are told that the man who pays the poll-

tax buys the privilege for the paltry sum of one

dollar and fifty cents. I contend that that is not

a fair way of stating the question. The qualifi

cations of the voter are moral qualifications.

They reside in character and in the motives, and

the Constitution, in requiring, as a condition pre

cedent, a residence of six months and the payment
of a poll-tax, endeavors by a rude rule of approx
imation to get at the moral qualification of the

voter to secure those elements of attachment to

home and to place those ties binding the indi

vidual to the community around him which are

the best security for the faithful discharge of the

trust.

Then, Sir, besides these classes there is the State

itself a party which seems to be left wholly out

of sight, in the views of some gentlemen. Now
those to whom we mean to extend these privi

leges are of two classes, those too poor to pay the

sum of one and a half dollars, and those who are

not willing to do it, those who are not willing to

purchase this high trust by the labor of one day
out the three hundred in the year. I use no epi

thets of reproach, and I call no names, but I do

submit it to the consideration of every candid man
in this Convention, whether, in the long run, the

State will not be the better off without the votes

of men who either do not value the elective fran

chise enough to pay for it the price of one and a

half dollars, or who, by their vices, have deprived

themselves of the means of paying it.

As to the subject of foreigners. We are told

that foreigners who come here and contribute by
their labor, to the material and industrial devel

opment of the country, have earned a debt of

gratitude at our hands. And so they have, and

they are paid for it in a competence, and in the

means of accumulating wealth, and in the pro

tection of equal laws
;
but I submit, that it does

not follow on that account, that a foreigner, the

moment he lands here, is entitled to share in the

government of our country. I think that the

English, German or Irish pauper, or the English,

German or Irish laborer, as a general rule, Avho

comes here with the dwarfing and paralyzing in

fluence of the institutions under which he has

been reared, is as little qualified to take a part in

the high duties of citizenship, the moment he

lands, as was llcgulus, when taken out of his

dungeon with his eyelids cut off, to bear the blaze

of the noon-day sun. I think the daylight of

freedom should be let in gradually. Do not gen
tlemen see, when they push this argument, that

they are led to the conclusion that the institu

tions under which we live, are fitted for the

masses in Europe ? And how far that is true we

may see by the example of France, where, when

this privilege was bestowed upon the community,
it led them to the elevation of such an idol of

worship, as, seems to me, to put that people upon
a level with the ancient Egyptians, who bowed

down to cats and crocodiles and ibises.

Now what would be the consequence of re-
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moving this old rule from the Constitution r The

first one would be to strike off from the resources

of the State a large sum of money, probably
from fifty to a hundred thousand dollars. I take

it for granted there is no escape from that conclu

sion, because, without the elective franchise, the

poll-tax could never be collected. I presume that

in some parts of the State this would be felt as a

serious inconvenience. I do not suppose that it

would be so felt in all. It would also embarrass

the elections from the fact that when this door is

opened many persons would claim to vote who
were laboring under other disqualifications. This

would lead to no practical evil in the rural towns,

where the population is stationary, bvit it might
in the groat towns, where a considerable portion
of the population is wandering and changing, and

also in frontier towns, especially those in the

western part of the State, where men are so con

stantly crossing and recrossing the border line.

I think another objection to the proposed

change is this, that the danger of bribery would be

increased. Certainly if you extend the elective

franchise to that class of persons, you enlarge the

sphere or capacity for bribery. I think that bri

bery is a possible and contingent evil to be guard
ed against here in. Massachusetts. We know not

what may take place hereafter, or to what temp
tations the poor voter may be exposed.

I think, also, that the proposed change will

lessen tiie worth of the elective franchise. It is

already an evil, that in all our elections, only
from one-half to two-thirds of the voters come

up to vote, and if this privilege is thrust upon
those who do not want it enough to pay the

small tax now required as a condition precedent,

I think the effect will be to lessen the interest in

the act of A oting, and thus increase the number
of those who do not pay.
We have been urged to remove this rule from

the Constitution, upon the ground that other

States have done it, and that it is a relic of feu

dalism which should no longer be permitted to

remain. I am amused to sec how easily gentle

men can blow hot and blow cold with the same

breath. When the plurality and majority sys

tems were under consideration, the example of

other States is held up as a beacon. We were

told of the evils which the adoption of the ma

jority rule has worked among them, and we were

warned to keep Massachusetts fast fixed to the old

ways. But when they come to the consideration

of this subject, the whole course of the argument
is changed, and the question is, why is Massachu

setts a laggard in this race of progress and im

provement ? Why will she be outstripped by all

her sister States ? I believe that if the elections

of Massachusetts have been purer than those of

some of our sister States, it is owing to this very
rule which we now propose to abolish, as well as

to the vigilance which we have exercised in re

gard to our voting list. I do believe, that if the

opinion of the candid and reflecting men of all

parties, in those States where this rule does not

exist, could be ascertained, they would give us

their emphatic advice not to disturb the rule.

Mr. DAWES, of Adams. I made an ineffect

ual attempt yesterday to obtain the floor at the

close of the speech of the chairman of the Com
mittee, (Mr. Walker,) and that merely for the

purpose of completing and supplying some of the

evidence which the chairman read to the Com
mittee, and which had escaped his recollection,

and not for the purpose of entering into a general

debate upon these resolves.

I regret, Sir, that four resolutions, containing

four distinct propositions, unlike in their charac

ter, have been discussed together. It seems to

me that it would have been better to have dis

posed of one before we had taken up the other.

We have involved ourselves in a debate upon a

variety of topics here, which seems rather to tend

to confusion than otherwise. And I regret that

this fourth resolution, concerning the secret ballot,

about which my friend from North Brookfield,

(Mr. Walker, )
read the testimony which he did,

has given my friend from Salem, (Mr. Lord,) so

much trouble. I regret but for the fact that we

should otherwise have lost the able argument to

which we listened from that gentleman yes

terday that he shoiild have attached so much

importance to this resolution. But that gentle

man will pardon me Avhen I say that I think it

was decidedly too great a cannon to be loaded and

shot at so inconsiderable a wren. For myself, I

do not know, if I had it in my power, whether I

would turn over my hand either to piit this

provision in the Constitution or leave it out. It

is, to my mind, a very harmless thing. I was

present with my friend from North Brookfield,

(Mr. Walker, j at the birth of this secret ballot

law, and he will agree with me that I was

exceedingly shocked at the first sight of the child.

[Laughter.] Although I have the highest respect

for its parents, I did not think much of the off

spring. But, Sir, its parents, like those of every

other deformed child, were very much attached to

it. There is something in human nature which

always produces this result under these circiim-

stances. And the more a child grows out of

shape and deformed in its physical, moral or

mental capacities, the stronger will its parents

feel for it, and the more will they cling to it with

a tenacity which will end only in death. I was
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therefore pained yesterday that my friend from

Salem, (Mr. Lord,) should throw any considera

ble portion of this Convention into spasms, upon
a subject of so little consequence as, it seems

to me, is this question of the secret ballot. Sir,

the Saint Yitus s Dance is a dreadful disease, and
if my friend from Salem has in any measure con

tributed to the development of that disease among
any portion of the gentlemen of the Convention,
I hope that at least he had no intention of creating
such a tendency.

Sir, there must needs be differences among us
;

there are questions upon Avhich the members of

this Convention must be divided. I know that

such divisions do exist, although I regret that

there are great, fundamental principles upon
which we cannot all agree ; but that party, or

that association of men, who embark with noth

ing but mere forms like that before us, and go to

sea in a bubble, will go where bubbles go.

This secret ballot law whose birth was so xm-

propitious, and whose early promise was so

unfavorable, and around which its parents clung
with so much fondness, who was reared and
nursed by them with so much care and anxious

solicitude has grown up to be a matter about

which I think it were worth our while to spend

very little time or thought in this Convention. I

am not disposed to quarrel with our frieiuls of

the majority, if they are very anxious to retain

this measure. If there is anything so peculiar
in the arrangement of parties or associations of

men in this Commonwealth, which seems to

make it desirable for any considerable portion of

our fellow citizens to conceal the manner in

which they vote, or to conceal the manner in

which we all vote, in order that they may conceal

the manner in which they vote, I am not, for one,

disposed to make any trouble about it. If there

is anything in the present aspect of affairs, or in

the future promise of parties in the Common
wealth, which is calculated to awaken apprehen
sion sufficiently to make it necessary or desirable

to put this provision into the Constitution, beyond
the reach of change and whether tiuit apprehen
sion is well grounded, it is not for me to say I

am not at all opposed to its being put there. Let

gentlemen strike out of the fourth resolve so

much as relates to detail, and let them say they
will establish in the Constitution the principle
onL of the secret ballot, and I am willing it shall

be incorporated into the Constitution. But I

would suggest that this is an age when improve
ments are marching onwards with rapid strides,

and that it will not be a great while before we
shall hear of an improvement much better than

that of the envelope, for voting. Indeed I am

not at all certain but the French method which
the chairman of the Committee on this subject,

(Mr. Walker,) presented during the sitting of

that committee he has spoken of, and which he at

one time contemplated adopting in preference to

the plan now proposed isnotsupeiior to the plan
of the envelope ; but whether it is or not, we are

an inventive people. That is a characteristic of

the whole race of Yankees, and that portion of the

American race who reside in Massachusetts are

a peculiarly inventive people. I would suggest,

therefore, to our friends of the majority, whether

it would be proper, or whether it would be de

sirable, for them to tie their hands in reference to

this matter.

Mr. WALKER, of North Brookncld. I call

the gentleman from Adams to order. I under

stand he alludes to what took place in. Com
mittee

; but if he says that I seriously contem

plated substituting the French method of voting
for that now before the Committee, he is simply
mistaken. The French system of voting is not

by secret ballot, and of that there is abundant

evidence in the fact of 20,000 men being thrown

out of employment for not voting to suit the gov
ernment.

Mr. I)AWES. Well, Sir, the gentleman from

North Brookfield described to me during one of

the sittings of the committee of 1850, a system
which he said was the French, and it was

to that which I alluded. If I had time, I would
describe it, and show why I think it superior to

the system of the envelope, to which it is proposed
to tie us up ; but I do not know as it is worth

while.

But I want to say one word to my friend who

represents Northborough, (Mr. Burliiigame.)

Sir, I esteem that gentleman very highly, and as

suming, that while referring solely to his remarks

of yesterday, any allusion I make to them

will not offend, I must be permitted to say that

I thought very much of him when he was ad

dressing the Convention yesterday, as the gentle

man from Lowell (Mr. Butler) said of the bank

directors. I thought that, as an individual, lie

was a very excellent man, but his political speech
es were about on a par with the bank directors as

a Board. [Laughter.] But I was surprised that

the generous and chivalrous gentleman who rep
resents Northborough, after he had called to mind

|

the fact that the late Whig party were dead and

|

buried, could not have permitted us to have slept

in peace. Sir, I do not think it becomes knights
errant of this day any more than those of other

days, to taunt a fallen foe. But the cruelest of all

things was to ask us to join ourselves to the De

mocracy of Virginia and Missouri. Why, Sir,
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the Democracy of Virginia and Missouri belong
to a political association which has lately taken

into their company the gentleman from North-

borough and his friends, and there is no room left

for us.

Mr. Chairman, the gentleman s speech remind

ed me very much ofan anecdote which a gentleman
now before me told me of his minister, and a de

scription he gave me of his minister s sermon,

the other day. I have no time to analy/e the

gentleman s speech, and I will therefore describe

it by the sermon. My friend told me that his

pastor undertook to preach a sermon upon one

occasion upon the importance of method in preach

ing sermons
; upon the importance of arrange

ment, order, &c. ; and that when he rose in the

pulpit on that occasion, he said he should confine

his remarks to three distinct heads. In the first

place, he should preach from his text ;
in the next

place, he should preach to his text ; and in the

third place, he should scatter. [Hoars of laugh

ter.] Well, Sir, the gentleman representing

Northborough preaches from the Whig party ;

he preaches to the Whig party ;
and then he

scatters. [Renewed laughter.]

Sir, the first time I ever saw that gentleman, I

was delighted to hear him say the same things

about the &quot;fierce Democracy,&quot; which I heard from

him yesterday about the Whigs; but I little thought
when I was then so much delighted and car

ried away with that speech, that the very next

time I heard him speak I should receive it all

back again into my own face. Eut, to come back

to the occasion of my trying to get the floor, the

gentleman from North Brookficld (Mr. Walker)
undertook to detail to the Committee, yester

day, the evidence upon which he based his secret

ballot law, in 18-50, and he detailed it as well as

he was able upon that occasion, I have no doubt.

I do not think he intended to omit any portion of

that testimony which should give a different color

ing to the matter than that which he gave us, but

that testimony was exceedingly swollen, and of a

character which would not bear a puncture. I

believe it is a principle in law, that when we have

heard a part of a story we are entitled to the whole

of it, and I think that in one instance the gentle

man from North Brookfield told us one portion
of a story, and forgot to tell the whole. He tells

us of a witness, who, when going up to cast a

vote, in the sixth ward I think it was, met a

man who told him he could not vote because an

other man had told him he must vote for Briggs
and not for Bancroft. Well, Sir, the best part of

the story lie omitted entirely ;
indeed he did not

tell any portion of it with half the strength with

which it was testified before the committee.

Why, Sir, when that man came before the com
mittee and told his story, it created such a sensa

tion that whenever I have met that man in the

streets of Boston to this day, the whole scene im

mediately comes up before me. Said lie,
&quot; As I

was going up the sixth ward to cast my vote, on

my way there I met the sexton of the Brattle

Street church, With his locks as white as the

foamy sea, coming back, with tears in his eves,

saying that he could not vote. What s the

matter: said I. Why, said he, I went up
to the polls with this vote in my hand, and when
there I met a man who told me I must not cast

the ticket I held in my hands, but that I must
vote for Briggs, or I should lose my place as sex

ton. I took that man by the hand, and led him
to the polls ; strengthened his arm, and cheered

his spirit, and he deposited a vote in the ballot-

box for Bancroft. The man went away, and lost

his
place.&quot;

But the gentleman omitted to tell us

the name of this man who had committed such an.

outrage upon the rights of citizenship in the

nineteenth century, here in the city of Boston.

I would suggest that his argument lost a great
deal of its force by firing his blank cartridges. If

he had given the name of that man, his argument
would have told upon this assembly as it told

upon that committee at the time. Why, Sir, that

man was Deacon Moses Grant. Well, when that

story was told in the committee there were some

gentlemen of the committee who were a little in

credulous or, in other words they did not be

lieve a word of it. One of the members of the

committee wrote to Deacon Grant a note upon
the subject, and the next day he appeared, on

paper, before the committee, as much astonished

as one possibly could be, for he had never heard a

word of it before
; saying, also, that he had that

morning called 011 the sexton, and he was as

much astonished as the Deacon was, as something
he had never heard of before. Now, I have given

you the whole of the testimony taken in this par

ticular, and, ex into dice, o/nncs.

But, Sir, I am willing to admit that influence

is exerted upon the voter. Sometimes it is

good influence, and sometimes bad influence
;

sometimes it is exerted upon a member of this

party, and sometimes upon a member of that

party ;
whenever it can be exercised it is exer

cised; but I say this secret ballot law does net

have any effect to place a check upon the exercic e

of that influence. It is a mere outward form
; it

does not reach the substance. Men will disregard

any such provisions, and this influence will le

continually exercised. If you desire to prevent
this influence, you must go back to the organiza
tions of society. Give the man independence ;
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give the voter independence ; put into your Con

stitution, if it be possible, a provision which will

have that effect, and you will accomplish some

thing. Let him go up to the polls feeling that the

ballot
&quot; Executes the freeman s -will,

As lightning does the will of God,&quot;

and he will vote according to the guidance of his

own conscience, but he will care nothing for your
forms. lie will not care whether he deposits

his vote in an envelope or whether he deposits

it open. Sir, I wish that some method could be

devised by which we could secure the independence
of the voter. I would most cheerfully go for any

provision, either in our constitutional law, or

upon the pages of our statute book, which would

secure that result
; but, Sir, you cannot enact that

result. You may enact any of these forms which

you please ;
I will not quarrel about that matter.

I care not what ceremonies you impose upon me
when I come to exercise the privilege of a free

man at the polls, but you cannot, by any such

forms, prevent the exercise of my influence within

the circle of it, however small and narrow itmay be.

If I can teach any one of my fellow men that he

is a man, that by voting he executes a power be

hind all this which will ultimately sweep away
all this, I do not care through what forms, through
what channels, you require him to pass, whether

his ballot is secret or open will be a matter of the

smallest consequence to him.

Mr. OLIVER, of Lawrence. I believe the

Committee will bear me witness that I have

troubled them very little during the progress of

this Convention, and I shall only detain them

now but a very few minutes, for my friend from

Adams, (Mr. Dawes,) who has just taken his

seat, has stolen all my thunder, and so completely
covered the ground that I have but little to say.

My only object in rising now, is to define my own

position, because I shall probably vote somewhat

differently from gentlemen who have been in the

habit of thinking and acting with me, especially

in regard to the fourth resolve. I desire that this

Report may be so divided that the question may
be taken upon each separate resolve. I cannot

vote upon these resolutions in mass, because I do

not agree to them all. I may agree to one or two,

but I cannot agree to the others, and I hope that

the gentleman from Charlestown, (Mr. Frothing-

ham,) who advised placing the four resolutions

together, will not insist upon it, because there are
j

gentlemen here, probably, like myself, who may
be able to agree to some of them separately, but

may have to vote against them if joined togeth- j

er.

The CHAIRMAN. The Chair is of the opin-
j

ion that any gentleman has a right to call for a

division when the question is to be taken.

Mr. FROTIIINGHAM, of Charlcstown. The

gentleman from Lawrence misapprehended my
remark, which was not that the question should

be taken on the resolutions, en masse, because I

well know that the Convention had a right to

have the question taken separately upon each

proposition.

Mr. OLIVER. My objection seems to be re

moved, then, as to the manner in which these re

solves shall be acted upon. In regard to this idea

of secret voting, I never had any doubts, from the

time the law was first passed. I never could see

any objection to a voter, if he saw fit, making his

opinions known or not, just as he pleased, and

when we were first called upon to exercise the

right of voting by secret ballot, I pinned my vote

upon the phylacteries of my frock coat, and I

think it was perfectly understood by all, which

way I intended to vote. I intend that it shall be

known hereafter what way I shall vote. But I

do not mean thereby to restrain those who are

under my guidance in any vote they may choose

to cast. I belong, Sir, to that class of the com

munity who have been held up here to public

indignation and censure, as dictating to those in

their employ, by gentlemen who have done it

most eloquently, I dare say with reason, in some

cases, but not with any reason so far as I am per

sonally concerned, nor so far as I know in the

case of many honorable gentlemen with whom I

am closely acquainted and connected. It is not

in the power of mortal man to bring such a charge

against me, and if I could have obtained the floor

yesterday, I would have appealed to the very men
in my employ, some of whom I saw standing at

the door, if they had ever heard the slightest word

fall from my lips, when transacting the business

of which I have charge, instructing or directing

them how to vote, or in what manner to deposit

their votes. And I can bear this testimony in the

case of a good many honorable men of my ac

quaintance, similarly situated as myself. The

gentleman from Berkley, (Mr. French,) made the

remark that in many of our large establishments,

the operatives are brought in the day before an

election, compelled to define their position, and

how they should vote, and if they intended to

vote not according to the opinions of those who
have them in charge, they are discharged from

their employment. I pronounce the statement so

far as my knowledge extends, to be incorrect, not

to use any other stronger phrase, and I am per

fectly willing that an investigation of the matter

should be made to the fullest extent.

But to the point. I have reflected, Mr. Chair-
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man, a good deal, about the effect and operation \

of the secret ballot, ever since the law was first

enacted, and especially during my attendance up
on the sittings of this Convention, and I am ready,

if a provision of this kind can be put in some

such form as shall meet my views more fully, yet

covering the great principle involved, I am ready,

I say to my friend from Berkley, to support it

most cordially. I am ready to adopt the princi

ple, whether other gentlemen with whom I have

been in the habit of voting, go with me or not. I

care nothing about that ;
and if my neighbors

would feel more comfortably when they go to the

polls, by depositing a secret ballot, why, then, I

say, let them so vote. But I should like the

principle, for myself, of voting openly or not, just

as I please. I should infinitely more respect the

manliness and courage, and plain dealing of the

laborer or operative who works with me, if he

should come to the polls on a day of election, and

there boldly and freely deposit his open ballot,

even in opposition to my candidate and my polit

ical views, than he should vote with me, and on

my side, against his own convictions, and by such

fawning and cringing hypocrisy, seek to win my
favor. Such a man I should honor too highly to

be willing to part with him. Faithful here, he

would be faithful elsewhere. If he were too

cowardlv to vote the open ballot in accordance

with his honest convictions, for fear of offending

me, what assurance have I that he will not show

both cowardice and duplicity in other matters ? I

should lose confidence in the steady fidelity, the

strong integrity, the persistent sincerity of men,

who lack the moral courage to carry out, by an

open vote, their honest and conscientious views

I say the moral courage, and that is the loftiest

and holiest courage. I make these remarks in

order to define my position when the final vote

shall come. I am ready to help any man to be

honest, and if he can be helped to an honest and

fearless vote, by means of a secret ballot, I con

sent to help him to get it. As the resolution

now stands, I do not like it
; yet I am perfectly

willing, in some form, to carry out the principle.

I adopt it. The reception of a principle and the

manner of carrying that principle into detail, are

different things. I prefer that the word
&quot;may&quot;

should take the place of the word &quot;shall,&quot;
in the

fcmrth resolve
;
and this, it appears to me, is pro

tection enough.
It is idle, however, for gentlemen to say that

the system of voting by secret ballot is security

against compulsion or the restriction of a voter.

I can testify to the contrary.

I know of an instance which occurred where

compulsion of the strongest kind was exercised

upon a certain class of voters who were not able

to read, and who had particular ballots placed in

their hands. Thev were noted as thev came into

the town hall, and were told by certain parties

that unless they deposited the ballots given to them,

(to use the language of the person AYho informed

me,) &quot;they shall be spotted, and should never

have a day s work again to do in the
place.&quot; Com

pulsion may be practised in one way, as well as

in another. The true secret lies where my friend

from Adams, (Mr. Dawes,) put it that the voter

should be so educated, and brought up to the

highest possible state of improvement, by the op
eration of our institutions, whether political, edu
cational or otherwise, that the secret ballot will

not be required, and you will thereby, by educat

ing his moral coiirage, bring him up more nearly
and properly to the position he should occupy.

I had designed to say something else, but as

the time has now arrived for taking the question,
I must bring my remarks to a close.

Mr. SCIIOULER, of Boston. I intend to

move that the Committee rise, report progress,

and ask leave to sit again ; but before I make
that motion, I ivish to say one word. As it has

been decided that what is said in Committee can

not be alluded to in Convention

The CHAIRMAN. By the order of the Con

vention, debate must cease at 12 o clock, and that

hour has now arrived.

Mr. SCIIOULER. I wish merely to state my
reasons for making the motion.

The CHAIRMAN. The gentleman has not

made any motion, and it is out of order for him
to give his reasons.

Mr. SCIIOULER. The order was that debate

should cease at 12 o clock, and not that the ques
tion should be taken at that time.

The CHAIRMAX. The Chair understands

the effect of the resolution to be that debate must
close at 12 o clock, and nothing is in order except
the question upon the amendments and resolu

tions.

Mr. DAVIS, of Plymouth. I move to amend
the resolutions by striking out the second resolve.

Mr. UPTON, of Boston. Are amendments to

the first resolution in order ?

The CHAIRMAN. The Chair stated origi

nally that the vote upon each resolve must be

taken separately, and that amendments could not

be received to the first resolve after we had passed
to the second. The Chair is disposed, in order to

expedite business, to adhere to that order.

Mr. UPTON. The first resolution has not

been acted upon yet, and I ask if amendments to

that resolution are not in order ?

The CHAIRMAN. The Chair is disposed to
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receive amendments to resolutions in the order in

which they stand, and therefore the amendment

of the gentleman from Plymouth, (Mr. Davis,)

cannot he acted upon at present. The Chair

wishes gentlemen of the Committee to propose

amendments in the order of the resolutions.

Amendments will now be received to the first

resolution.

Mr. UPTON, I move to strike out of the first

resolution all after the word &quot;vote.&quot;

Mr. DAVIS, of Plymouth. I will withdraw

my amendment with the understanding that the

vote is to l&amp;gt;e taken on the first resolution.

Mr. SA11GEXT, of Cambridge. I will in

quire if it would be in order to have the vote

taken upon each resolution separately.

The CHAIRMAN. The Chair is of the

opinion that any gentleman may require the vote

to be taken upon each resolution separately.

Mr. SAHGENT. I would, then, make that

motion.

The CHAIRMAN. That will be done, as a

matter of course, if it is called for.

Mr. BRADBURY, of Newton. I move to

amend the amendment, by adding to the part of

the proposition to be stricken out, the words &quot;in.

any election.&quot;

The question was taken on Mr. Bradbury s

amendment, and it was rejected.

The question was then taken on Mr. Upton s

amendment, and it was rejected.

Mr. ALDIUCH, of Barre. I move to amend

the first resolution, by striking out all after the

word &quot;

Resolved,&quot; and inserting the following :

&quot; And that all persons exempted by law, or under

any provision of law, from taxation, and who are

otherwise qualified as the Constitution now re

quires, shall be allowed to vote in all elections.&quot;

The question was then taken upon Mr. Aldrich s

amendment, and it was rejected.

The CHAIRMAN. The question will now
be on the recommendation that the first resolu

tion be adopted by the Convention.

Mr. HATHAWAY, of Freetown. I am not

sure that I shall be in a right position before the

Convention if I allow the first resolution to be

adopted, under the ruling of the Chair. I do

not rise for the purpose of debating the matter,

but rather to make an inquiry of the Chair. I

wish to propose to strike out the first, second and

third resolutions ;
and if the first resolution is

passed, then the question is, whether I can go

back, unless I propound my amendment now.

The CHAIRMAN. The Chair is of opinion

that if the first resolution is recommended for

adoption, the Committee cannot go back after

wards and amend it.

Mr. HATHAWAY. The second and third

resolutions are not under consideration, and how
can I reach my amendment ?

The CHAIRMAN. The Chair would suggest
to the member from Freetown, that he may move
to strike out the first resolution now, and each

one in its order.

Mr. HATHAWAY. But suppose I move to

strike out the first resolution, and the motion

fails, then where am I ?

The CHAIRMAN. That will be for the gen
tleman to decide for himself.

Mr. HATHAWAY. I perceive there is a

difficulty. I do not rise to debate the matter, but

I wish to say I do not wish to retain the property

qualification.

The CHAIRMAN. The remarks of the gen

tleman, being in the nature of debate, are consid

ered by the Chair as being out of order.

Mr. HOOD, of Lynn. I move that when the

question is taken on the first resolve, it be taken

by yeas and nays.
The CHAIRMAN. That motion is out of

order in Committee of the Whole.

Mr. BRADBURY, of Newton. May I ask

the Chair whether he does rule, that after the

amendments have been passed upon, with regard

to this first resolve, he deems it necessary that it

should be passed upon finally in the Committee,

before we go to the consideration of the second

resolution.

The CHAIRMAN. A division has been called

for on all the four resolutions, so that the ques
tion shall be taken upon each separately. The

Chair is of the opinion that they are in their na

ture distinct and divisible, and that the question

must be taken on each separately.

Mr. BRADBURY. The question is, whether

the Chair would feel it incumbent upon him to

take the question on the first, before passing to

the consideration of the second.

Mr. HATHAWAY. I will move to strike

out all after the word &quot;

Resolved,&quot; and insert

the third article of the present Constitution of

Massachusetts, with the substitution of the word
&quot;three&quot; in the place of the word &quot;six,&quot; where

the residence within the town or district is referred

to. It will be as follows.

Itc-solrcd, That every male citi/cn, of twenty-
one years of age and upwards, (excepting paupers
and persons under guardianship,) who shall have
resided within the Commonwealth one year, and
within the town, or district, in which

*

he may
claim a right to vote, three callendar months next

preceding any election of governor, lieutenant-

governor, senators or representatives, and who
shall have paid by himself or his parent, master
or guardian, any state or county tax, wrhich shall,



28th day.] QUALIFICATION OF VOTERS. 627

Wednesday,] DAVIS WALKKK HATHAWAY SCHOULJ:U LOKD. [June 8th.

within two years next preceding such election,

have been assessed upon him, in any town or dis

trict of this Commonwealth ; and also every citi

zen who shall be by law exempted from taxation,
raid who shall be in all other respects qualified as

above mentioned, shall have a right to vote in

such election of governor, lieutenant-governor,
senators and representatives ; and no other person
shall be entitled to vote in such elections.

The question being taken on the amendment
of the gentleman from. Freetown, there were on a

division ayes, 118; noes, 18-5.

So the amendment was rejected.

Mr. LORD, of Salem. I move that the Com
mittee rise, report the first resolve to the Conven

tion, and ask leave to sit again.

The motion was not agreed to.

The CHAIRMAN. The question is now up
on the second resolution.

Mr. DAVIS, of Plymouth. I move to strike

out the second resolution.

The resolution is as follows :

Rc-solrctl, That all ballots required by law to

be given at any national, state, county, or muni
cipal election, shall be deposited in sealed envel

opes of uniform size and appearance, to be fur

nished by the Commonwealth.

Mr. EDWARDS, of Southampton. I move
that the word &quot;

municipal&quot; in the fourth resolu

tion be stricken out, and that the word &quot;

or&quot; be

inserted before the word &quot;

count)
r

.&quot;

The motion was not agreed to.

Mr. SCHOULER moved to strike out the

fourth resolution, and insert in lieu thereof, the

followin substitute :

rl, That the term of residence in a

town or district now required as a qualification, to

vote be reduced from six to three months.

The question was taken and the motion was

agreed to.

The CHAIRMAN. The question is now on

the third resolution.

The resolution is as follows :

7iVW&amp;lt;YY
7

, That for the purpose of voting, no

person shall be deemed to have gained or lost a

residence by reason of his presence or absence
while employed in the army or navy of the Unit
ed States, or while navigating the waters of this

State or of the United States, or of the high seas,

or while a member of any seminary of learning.

Mr. WALKER, of North Brookfiold. I wish

to propose an amendment which i^ to substitute

the word &amp;lt;

student&quot; for the word member in the

3a&amp;gt;t line ; &amp;gt;.o that it will read &quot; or while a student

of any i-,eminary of learning.&quot; As I stated before

it is merely a clerical error.

The amendment was agreed to.

Mi-. HATHAWAY, of Freetown. I now
j.nove to strike out the whole of the third resolu

tion. It is not a matter to be debated here
; but

there has not been a single reason given why it

should be incorporated in the Constitution. It is

precisely what the Constitution now is.

The motion was not agreed to.

The CHAIRMAN. The question is now up
on the adoption of the third resolution by the

Committee.

The question was taken and the resolution was

adopted.
The question then being on the adoption of

the fourth resolution which is as follows :

40

,
That all votes required by law to be

given at any national, state, county or municipal
election, shall be given by secret ballot.

The amendment was not agreed to.

Mr. OLIVER, of Lawrence, moved to strike

out the word &quot;shall&quot; in the second line of the

resolution, and insert the word
&quot;may&quot;

in lieu

thereof
;
which was not agreed to.

Mr. UPTON, of Boston, moved to add the

word &quot;town&quot; after the word &quot;

county,&quot; in the

second line of the resolution
;
which was not

agreed to.

Mr. LORD, of Salem, moved to strike out the

words &quot;

national, state, county or municipal ;

&quot;

which was not agreed to.

Mr. DAVIS, of Plymouth, moved to add the

word &quot;

district&quot; after the word &quot;

county,&quot; in the

second line ;
which was not agreed to.

Mr. LAWTON, of Fall River, moved to re

consider the vote whereby the Convention refused

to insert the word &quot; town &quot;

after the word

&quot;county, in the second line; which was not

agreed to.

The question being then put, on recommend

ing the adoption of the fourth resolution to the

Convention, it was agreed to.

The Committee then rose, and through their

chairman, (Mr. Dana,) reported to

TTIK COXVKXTIOX,

That the first, third and fourth resolutions

j

ought to pass, with an aim rid nent to trie third.

The amendment to the third resolution, which

! had been reported by the Committee of the

|

Whole, was then agreed to, and the question was

stated on the adoption of the resolutions.

Mr. LORI), of Salem. I suppose now, Mr.

President, that the whole subject matter of the

report is before the Convention, and I am most

happy to be able to obtain the floor at this time, in,

this liberal and reformatory assembly; I call it

liberal, Sir, because there has been another body
assembled here which did not regard the rights of

minorities, as I have repeatedly heard it said. It
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is said, they had an overbearing presiding officer

and an overbearing majority. Now I design, Sir,

and I have no doubt it will be profitable to do so,

to consider hastily, whether that body deserves to

be rebuked for the action of its majority towards

its minority, especially by us. I take it for grant

ed that it is in order to defend another body in

any place where it is in order to attack another

body ;
and I take it for granted, therefore, that I

shall be permitted to reply to any attack which

has been made upon a different assembly who
have met within this hall. The subject matter is

not unimportant in connection with the princi

ples of organic law the right of free discussion,

and the right of minorities to be heard and to de

fend themselves when they are overpowered by
numbers. It is a right most vital in a delibera

tive assembly the right of the individual against

the mass the right of speech against the mere

power of action. That is the right which is in

volved here, and is, to a considerable extent, com-

promitted here. A thousand voters send me up
here, to express their views and mine, and I do

not like to be told by gentlemen from another

part of the State, that you shall not listen to my
suggestions because they do not happen to come

from the right quarter. I do not believe in any
such doctrine of popular rights as that. We are

not to be heard here, and it is said that you shall

not listen to the suggestions of the minority.

Mr. FRENCH, of New Bedford. If the gen
tleman will allow me, I will ask if he refers to me.

Mr. LORD. Yes, Sir, I do.

Mr. FRENCH. I made no such remark as

.that. The gentleman must have misunderstood me.

Mr. LOUD. It will be hardly safe for that

gentleman to appeal to this assembly, whether he

said you shall not listen to the suggestions of

those who were opposed to the calling of tins Con

vention. I am one of those who was opposed to

the calling of this Convention.

Mr. FRENCH. I do appeal to this Conven

tion that I said no such thing. I said, let this

question be debated, pro and con, but that we
should not be guided by the counsels of those

&quot;who were the opponents of the Convention.

Mr. LORD. I am just as well contented with

the modification. You shall not be guided by
our counsels that is the language no matter

though the counsels be wise, and prudent, and

safe ; though they be wisdom itself you are not

to be guided by such counsels, for they come

from the opponents of the Convention, they come

from the minority .and therefore you are not to be

guided by them. I do not believe that it is right

for a majority, by the mere force of numbers, to

overcome the minority, without permitting that

minority to be fully and freely heard
;
and that is

the opinion upon which I have acted, not only
here but elsewhere. Now, Sir, there was a cer

tain exciting occasion when gentlemen said that

the rights of the minority were invaded in relation

to this matter of free discussion, and it has been

the subject of frequent animadversion here.

Now I appeal to the record and upon that record

you will find that the majority asked the minori

ty how long a time was necessary for discussion.

The minority fixed the time; and the majority

subsequently consented, at the request of the mi

nority, to enlarge the time. The record shows

all this. And so protracted had been the time

used in the discussion that when the last appoint

ed time was reached no gentleman of the minority

asked to be further heard. No, Sir; not only was

the time so ample, that was assigned for the

discussion, as to allow every gentleman in

the minority to express his views fully, but the

debate actually dragged heavily, so much so that

at one time a member of the minority proposed
to take up another subject, because there was no

one who desired to speak. There was then quite

sufficient time allowed for the discussion and by
whom was it occupied ? Why, during the wbole

debate, Sir, where this minority s rights were said

to have been invaded, not a single word of discus

sion was had by the majority, biit every word of

it was by the minority, not only through the

whole time first allotted for the debate but

through the extended time also. Indeed, although

the majority was promised fifteen minutes they

were allowed just thirty seconds by the clock, and

thirty seconds only. Do gentlemen here, then,

talk about a body being oppressive which acted thus

towards the minority, when. I, this morning, as

an humble individual upon this floor, who lias

been attacked from every quarter all day yes-

I terday, and asked that I might have the poor,

j

humble privilege of reply, was voted down by
! the same majority. They talk about oppression,

!
do they ! They talk about the minority in some

! other body having been limited in their right of

free discussion, when I, attacked here by one after

another, hour after hour, and by speaker after

speaker, and having requested an opportunity

to reply to all those attacks, was not permitted

to reply. Sir, when you find any such vote as

that of mine, when in a majority, I give you
leave, so long as you and I live, to taunt me with

it forever, as being one of those overbearing men
who does not regard the rights of minorities. I

beg gentlemen just to see where the proper appli

cation of the principle which they undertake to

hold another body to, will place their conduct

I

towards the minority here.
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Tpon this very matter of these resolutions,

upon this very matter of the secret ballot law,

gentlemen get up and talk of the action of myself
and others, in a different capacity, but in a

capacity imposed upon me just as much by
that sovereignty the people, whom all of us so

delight to honor, but love more to be honored by
as that in which I am now acting, and say that

the people of the Commonwealth have rebuked

us for that action. Time after time we have been

told that the action of the people of this Com
monwealth, upon the seventh of March last,

showed how they regarded the conduct of the

legislature. Sir, I propose to examine and see

what the people think. I have no fear upon that

question.

Xow, I propose to deal with these things pret

ty plainly. I have sat here long enough and

heard that abuse, and that sort of political ebulli

tion, quite too frequently. It answers no argu
ment of mine. Be it so, Sir, if you please that

the people were dissatisfied with the conduct of

the legislature, does that answer my argument

upon this question. I am not yet prepared to

admit the premises ; but if it be true really that

the people have been misled, and they really sup

pose that those most extraordinary and disgrace

ful proceedings which several times characterized

the conduct of the House of Representatives, or

more properly speaking, some members of the

House of Representatives, were to be attributed

to the majority instead of the minority which

those conversant with the proceedings of delibe

rative assemblies will be slow to believe does it

make the proposition of mine that the Constitu

tion of this Commonwealth should be a series of

maxims, commanding the general assent of the

popular mind, a whit the more or less true

And if I say, as I said the other clay, that nothing
should be put into the Constitution, outside of

the necessary frame of government, except funda

mental principles, it may round a period, per

haps, and may give a pretty turn to u sentence,

or a happy adornment to a rhetorical flourish, to

say that I do not know who the people are, or

that the people have rebuked me with a &quot;

rill

from every hill, a stream from every valley, and

a wi.ole avalanche of reformers,&quot; but I don t

understand that it meets the proposition or in any
mauiifr tends to weaken or disturb it.

T! e hour of one o clock having arrived, the

hammer fell and the Convention was adjourned
until 3 o clock, P. M.

AFTERNOON SESSION.

The Convention met at three o clock, P. M.

Mr. WILSON, of Natick. A document was

this morning received from the Secretary of State,

containing some valuable statistics. I move that

it be printed for the use of the Convention.

The motion was agreed to.

Leave of Absence.

Mr. FAY, from the Committee on Leave of

Absence, reported that leave of absence be grant
ed to Mr. Knight, of Peru, for five days.

The Report was concurred in.

Orders of the Day.

On motion of Mr. LORD, of Salem, the Con
vention proceeded to the consideration of the Or

der of Day, being the resolves of the Committee

on the Qualifications of Voters, the pending

question being on ordering said resolves to a

second reading.

Mr. LORD. I was this morning, at the time

of the adjournment, perhaps a little too earnest in

complaining that opportunity had not been given
to those persons, and especially to myself, who
were opposed to these resolutions, or to some of

them, to discuss them.

The determination in Convention to stop de

bate in Committee of the Whole at a given hour,

seemed to me to be most objectionable. It is in

the nature of an application of the previous

question, a motion unknown in parliamentary
law in Committee of the Whole, and in the

most odious form of that almost universally odi

ous motion. The debate in Committee may be

in the condition, at the time appointed in Conven
tion for stopping debate, in which that course

would be most improper. The time being thus

fixed beforehand, a single individual may occupy
the whole of it, and his statements and his argu
ment-; may need refutation or reply ;

he may at

tack positions of others whom the Committee might
desire to hear in reply ; and if the power were

with them, they would not order the previous

question ; but no reply can be made
; neither in

Committee for debate must stop by a vote of

the Convention, nor in Convention, because in

Convention it is not in order to reply to aro-u-

ments made in Committee.

In my opinion, it is the much better course

though upon that I do not purpose to make any
extended remarks that the entire discussion of

a subject should be in Committee of the- Whole.

In the short experience I have had in delibera

tive assemblies, I have found that nothing is

gained by attempting to force the decision upon
any question against the wishes of those who
desire to express their views upon it. Nothing
can be gained. If the subject is not fully discuss

ed in Committee of the Whole, it will be discuss-
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ed in the Convention. If it is not discussed in

Convention upon the first reading of the resolve,

a motion will be made to reconsider, which, un
der the liberal rule of this assembly, any person
can make ; and then if it is not discussed sufficient

ly, it will be discussed in the next stage of its pro

gress ;
and it may be discussed still further on,

upon a motion to reconsider the final vote. And
if, after all, a vote is pressed without a full discus

sion, it will not be till more time has been frit

tered away in the attempt to discuss, than the dis

cussion would have consumed. I say, therefore,

that nothing is gained by closing debate before

gentlemen liave spoken who desire to. Gentle

men who have had experience in deliberative as

semblies, I am quite sure, will concur with me in

this view.

I desire to say, because of the remarks made to

myself this morning, and of the scenes which

then took place ;
I desire to say, in behalf of my

self and of those who are with me in the minority
in this -Convention, that from the beginning o

the session to this time, there has been no attempt

whatever by them to delay the proceedings. Ev

ery gentleman in the minority here has seemed

desirous to conduct himself with propriety and

decorum. Xo one has attempted to embarrass

the presiding officer of the Convention or its pro

ceedings. I have, I confess, Sir, trespassed upon
the indulgence of this Convention more frequent

ly tlui.ii I have desired
; but, at the same time, I

venture to say that I have occupied not an unrea

sonable time, considering the position I happen
to occupy in another body, and considering the

attacks which have been made upon me, and up
on those who are associated with me in that other

body ;
for I believe, with the exception of ex

pressing my opinion upon the question under

consideration, I have not risen in this assembly

except when an attack has been made upon the

legislature.

I am reminded, by a gentleman near me, that

I did speak upon the Berlin case. And why ?

because it was said in that debate that the legis

lature of which I was a member had committed

treason, and more than one gentleman declared

that it hud passed a law which it had no right to

pa.-;*. That legislature lias been attacked here

idmost daily, in a manner, in my opinion, unbe

coming, and certainly unparliamentary. A deci

sion made by the gentleman, Mr. President, who
occvi1

i.d the choir which you now so acceptably

till, has been made the subject of animadversion

by one and another, who, one would suppose,

would have been deterred from any such attack,

from the peculiarly delicate position in which

they happen to be placed. But, Sir, let me say to

you that the very ruling about which the most

violent and bitter complaint has been rr ade of the

presiding officer of that assembly, was a ruling

which you yourself have made within the last

ten minutes that when a subject matter was

under consideration no motion could be entertain

ed but the motions, and in the order, in which

they are specified in the tenth rule. I thank you
for making that ruling, most heartily, and the

more heartily because it was made in the very
words which were used by the officer to whom I

refer. No judge of parliamentary law who un

derstood the decision ever doubted its propriety

and the sanction of your high authority was

always expected if you should be called upon to

rule, as you have now been called upon to rule

upon the same question. And yet gentlemen

get up here and denounce the ruling of that pre

siding officer, who conducted himself in the duties

of that place with as much ability, and with as

much dignity, and with as deep, conscientious

fidelity, as any one of all those illustrious men
who have adorned and dignified that chair.

Sir, this resolution which I hold in my hand

was offered by a gentleman who made complaints
of the ruling of that officer who has been so

often arraigned upon this floor. That gentleman
offered this resolution at the close of the session,

and it is as complimentary a vote of thanks, in

my judgment, as was ever passed before to the

presiding officer of that body, and, considering

the circumstances under which it was passed,

even more so. It is a resolution of thanks for

the
&quot;faithful

and
efficient&quot; discharge of his duties

aye, Sir, for the FAITHFUL and what signifi

cant import has that word ! FAITHFUL ! For

the FAITHFUL AND EFFICIENT manner in which

the duties of the chair had been discharged. But
I will read the resolution itself.

&quot;

Resolved, That the thanks of this House, be
and they are hereby presented to the honorable

George Bliss, for the faithful and efficient man
ner in which he has discharged the duties of

Speaker of the House of Representatives during
the present session.&quot;

And although we were told in the heat of de

bate and under the strong and bitter excitement

of defeat, that if certain parties were above

ground, they would vote against any vote of

thanks that should be offered to that officer
; that

no consideration should induce them not to be

present and refuse a vote of thanks yet reason

dawned again a sense of justice prevailed over

the excited feeling of the moment, and to the

credit of the minority, as well as in full vindi-

cation of that most estimable man and faithful
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officer, the resolution which I have just read

passed with entire unanimity. In this manner

that minority testiricd that the duties of the chair

had been performed with faithfulness and efficien

cy, and when you have said that, nothing has

been left unsaid
;
and he who has tlms performed

them, not only appreciates but has mastered the

manner in which those duties should be dis

charged. Now, Sir, after the party who claimed

on the .spur of the moment to have been oppressed

by certain rulings of the then occupant of the

chair, shall have declared by this vote that that

officer had discharged his official duties with

faithfulness and efficiency, it ill becomes one not a

member of that body to come here and complain

upon that subject. Good taste, no less than par

liamentary propriety, forbid it.

But, say thev, the people came up upon the

seventh of March, in obedience to the manifesto,

and rebuked the conduct of the legislature, and

it is that which has given you one hundred ma

jority in this body. Now, Sir, I propose to

examine that matter a little, for if it was a fit

matter to be presented here in debate as an argu

ment, it is fit to be answered.

In the first place, what is the charge which this

assertion makes upon the people ? Why, that

they are a mere whining set of children. Be
cause one set of their representatives or agents

had failed to do what they thought was right and

proper, in one instance, what did they do ? They
turned exactlv round and voted for men with

principles directly the reverse of their own. That

is, they would have chosen Whigs to this Con

vention, instead of Anti-Whigs, but for that vote

in the legislature. They wanted Whig*, thought

Whigs ought to be chosen ;
but they would not

choose them because certain persons in the legis

lature conducted differently upon that occasion

from what they desired. This must, of necessity,

be the result ;
for if the people, on the seventh

day of March, voted just as they intended to,

when they decided to call a Convention, then

their vote rebukes nobody and is no expression of

opinion upon anybody s conduct. If, however,

they cli.l not vote, as when they decided they would

have a Convention they intended to, but voted

for gentlemen of different political principles and

of different views in relation to what should be

the organic law of the Commonwealth, the people
are obnoxious to the charge of changing their

whole views of organic law and constitutional

principles, because a most honest and worthy

presiding officer misconstrued the tenth rule of

the rules and orders of the assembly over which

he presided, and the majority of the body sus

tained him in his construction. Now, I desire to

know who believes one word of that ? Nobody.

Nobody. I am obliged again to rescue the peo

ple from the people-lovers the guardians of the

people. I pronounce it a scandal upon the intel

ligent voters of the Commonwealth. The result

was otherwise brought about. The people wanted

Anti-Whigs, but wanted them for different pur

poses. They wanted gentlemen who would vote

to change the Constitution ; but I apprehend it

will turn out that they did not all want the

same changes. Some desired, for an example,
an elective judiciary, but would not tolerate the

introduction of the plurality principle in elections
;

while others desired the plurality, but would re

ject the idea of an elective judiciary. But all

wanted reforms, and the question was, how they
should get a reform convention. And this was

the question to be solved. This the consumma
tion to be wished.

It seems to me that it was brought about in

this wise. Two of the political parties of the

Commonwealth did just as they had done before.

They made up their minds to unite. It was not

a new operation. They had tried their hands a year
or two before, and found it to work pretty well,

and they thought they would try it again. The

system began in 18ol. They tried their hands at

a little trade that year. We all know the capital

stock of that trade. There was the governor paid
for by a United States senator ; the president of

the Senate by the speaker of the House
;
coun

cillors and the etceteras were used as make

weights. They thought the trade worked pretty

well, and although there was no sort of agreement

then, because one of them was a mere excrescence

of the Whig party, the ultra Whigs such as

could not consistently with their Whig principles

support the Philadelphia nomination, because the

nominee was not an ultra Whig. He was only a

Whig, and they wanted an ultra Whig. They
were no such Whigs as that, they were ultra

Whigs, and so they fought for the ultra Whig
doctrine until they entered into the bargain of

18-11. The other party were the ultra Democrats

then answering the description of the gentle

man from Boylston, the dyed in the wool Demo

crats, but the bargain worked well. They tried

it again in 18o2, and it worked a little better.

They tried it again in 18.53, but somehow or other

their arrangements had got a little out of joint,

and it did not work. The people could not be

brought up to the mark, and the plan did not

work well at all. Then came the Constitutional

Convention. It was most desirable that it should

work there, and it became most essential to find

some process by which the trade might be revived.

Now, it is always true, that when men arc about
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to do something likely to call for a reason in justi

fication, they set themselves in the first place to

find some apology for it. Now, as to the aifect of

the repeal of this secret ballot law, upon the elec

tion of members of this Convention, I tell gentle

men, it never had any effect except to serve as an

apology for uniting their forces. They wanted an

apology and that is the whole of it. The union

had already been agreed upon. The high con

tracting parties had already agreed as reformers, or

rather as anti-Whigs. They had already agreed

to come together, and they wanted a reason, which

they thought might be plausible to the public
mind. Well,* Sir, they looked round to find

something of an adhesive nature, until by-and-by,

appeared, opportunely as they thought, this mani

festo upon the part of the minority of the mem
bers of the legislature. They took this up and

made it answer for that purpose ;
no farther than

this, has the matter of the secret ballot had any
effect upon our elections at all. Indeed, it show

ed a widely different state of opinion respecting it

than gentlemen represent ;
for as I said the other

day, the matter being left to their option, a very

large majority of the people voted by open ballot

instead of secret ballot some gentlemen I know,
affect to doubt this. Well, Sir, it is a matter

which may be verified. It is a matter which I

have taken some little pains to inquire into, and I

find that it is a matter of certainty, that a very large

majority of the people of the Commonwealth voted

the open ballot on the 7th of March last, notwith

standing the attempts which were made to induce

them to vote the secret ballot.

And there is another fact or two which should

not be overlooked in determining whether the

people were satisfied with the conduct of the

legislature. They elected more Whigs to this

Convention than were members of the House
of Representatives. More towns changed the

character of then- representation from anti-Whig
to Whig, then changed from Whig to anti-Whig.
The real reason of the change of majority is, that

parties of different principles united against the

Whigs in March, who, refused to unite against

them in November ; how far they will unite to

confirm and approve the doings of this Conven

tion, remains to be seen.

Well, Sir, the legislature, I think can survive

all such attacks ;
and will bear a favorable com

parison with other similar bodies of previous years.

They were compelled to suffer considerable in

convenience, in the accommodation of this body
with their hall, which I think they tendered to us

gracefully and respectfully, yet their session was

really shorter than it had been in either of the two

years preceding. They passed one hundred more

acts than either of those legislatures, and, with the

exception of the complants made by a political

party that in one or two measures they had con

formed to the party views of the majority, a

complaint that a majority is always open to from

a minority, I have yet to find the first com

plaint made against the action of that legislature,

either in what they did or in what they refused to

do. Sir, it is quite too common, permit me to

say, to indulge in stale, xinprofitable, low, point
less wit, about the length of the sessions of the

legislature, and of their incapacity and inu-

tility. Why, Sir, that same low wit is al

ready beginning to be indulged in, in reference

to this Convention, and is indulged in, at this

very day. I say this sort of thing has become

altogether too common in reference to deliberative

bodies. It seems to me to have a tendency to re

duce the standard and dignity of legislative bodies

to a lower level than heretofore. And I fear, too,

that other causes are operating to produce the

same result. Nearly thirty years ago, and we
are all of us old enough to remember it, in 1825,

we all know with what horror the suggestion was

looked upon, that two gentlemen, candidates for

the highest office within the gift of the American

people, and entertaining substantially the same

political principles, were making a coalition, and

by which one of the candidates was to be made

president and the other was to be made secretary of

state. And although the principles of the two can

didates were alike, and they had been voted for

upon personal and not upon political considera

tions, yet the whole country was so sensitive upon
the subject of the purity of elections, that the proof

of such a coalition would have resiilted in the in

dignant denunciation of the parties engaged in it,

by the entire people of the country ;
and we all

know that the bare suspicion of it, without any

proof whatever, broke down an administration

which was as pure as any that ever existed, under

the threat that it should be broken down, though

pure as the angels of light, and blighted and blast

ed the brightest political prospects, and defeated

the hopes and aspirations of the most brilliant and

patriotic statesmen of the times. But in this day
of rapid advancement in political economy, parties

may club together and make trades openly. It is not

considered at all a matter to be ashamed of, if one

party say to another,
&quot; If you will vote for this

man for us, we will vote blind for that one for

you, asking no questions.&quot; The gentleman from

Natick (Mr. Wilson) says, we have been advanc

ing not only in commercial prosperity, but in

matters of political economy, with rapid strides.

I am sometimes amused with these rapid strides.

Our reformers claim that progress is so rapid that
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all precedent is valueless all past experience but

false light ; that we have discovered newer and

better ways ;
but the part which amuses is the

delight with which they discover that some prin

ciple which they advocate is old, or that some

measure which they propose had the sanction of

the men of former times. I could not but smile

when, the other day, one of our boldest and most

fearless reformers, not satisfied with the testimony
and the precedents of 1820 and 1780, went back

to 1G20, and then, in a kind of triumph exclaimed

what, if I should paraphrase in the language which

is used towards those with whom I agree politi

cally, would sound something like this, &quot;If you
can find anything more rusty than that I should

be willing to go for it.&quot; Why, .Sir, all the oldest

and most musty volumes are ransacked for prece

dents in which to found the true principles of a

reformed government. They want a change, and

it docs not seem to matter much what, except

they feel strong if they can find the smell of must

and mould upon their precedent. They feel fully

set up in the world when they get a capital of

such old documents to trade 011
;
and yet, if any

one of us happen to remark, in reference to any

subject, that the experience of the past shows that

this principle works well, that principle is imme

diately declared to be fossil. When advanced upon
one side, the- idea that time has sanctioned the

principle, is the idea that is sure to prevent its

reception ;
that in the rapid strides in political

economy we have certainly learnt beyond those

old principles which once were thought perennial ;

which sound well enough for their day, but which

are obselete in these days of progress. But, Sir,

if the precedent shall happen to favor another side,

then how changed ! It is no longer fossil. It is

no longer ancient and obselete, oh no. It is then

a principle
&quot; refined by the wisdom of centuries.&quot;

I see that every gentleman in this assembly has

fresh in his mind the spirited and triumphant look

of our faster reformers as they have respectively

just sprung to the floor, one with a precedent,

dating as far back as 1820 another going to 1780

several claiming that the work was wholly done

in 1774, and here and there one going back to

1620, to say nothing of the thousand and one

principles settled one way and the other way by
the example of the ancient republics. Let one of

the minority cite a precedent of 1820, and he is a

fossil. Let another be hardy enough to go to

1780, and he is a fossil with back bone, for we
have been told the distinction between the fossil

without and the fossil with back bone. Prece

dents are not simply to be followed because they

are precedents, unless the principle itself meets

the approval of our judgments ; and, although all

precedents have their value, they are neither to

be adopted, because they are formed, nor are they
to be rejected simply for that reason. They are

to be examined and if they commend themselves

to our judgment in the light of our experience as

well as of history, we mav safely adopt them ;

and having adopted it, we may conclude that we
are making progress forwards instead of back

wards.

But, Sir, I am a little surprised that gentlemen
of a certain party should have found it necessary,

in relation to one great question before this Con

vention, so completely to change front, as the

gentleman from Worcester, (Mr. Davis,) was ob

liged to upon the plurality question. This Con
vention was called, as every-body knows, princi

pally that the plurality system might be adopted
into the Constitution

; but when that party which

had been long clamoring for the plurality, came

here, they changed front, as soon as the high

contracting parties had time to deliberate. And
every-body kiioArs the reason. It was because

they were afraid of that &quot; dead party
&quot;

nothing
else that party w

rhich we are every day told here

is effectually used up in this Commonwealth.

That is what they are afraid of. Those who
called this Convention, were, very many of

them, loud in their praise of the plurality princi

ple ; but when they came to apprehend storms in

their political horizon, they very soon changed
their tone, and became as loud in favor of the

majority principle. Xow this is a reason, as I

shall have occasion by-and-by, perhaps, to state

more fully, why it should not be put into the

Constitution at all. It is not a principle, but a

measure ;
it is to be settled not upon a basis of

absolute right, but of expediency. But I pro

pose to look a little more carefully to see whether

any of the many gentlemen who have replied to

me, have done anything towards answering my
arguments. I commenced my remarks the other

day by stating what I thought to be a sound

proposition, that the fact that the secret ballot

would be a good measure, if established, was a

fact of very little importance, indeed, on the

question whether it should be made a part of the

organic law
;
that measures should not generally

be in the Constitution, and that it was incumbent

upon gentlemen either to show that this measure

stood upon wholly different grounds from other

matters of policy, or that it .was a fundamental

principle proper to be incorporated into the Con

stitution. But I heard no reply to this. I heard

a gentleman get up and read certain improper,

insulting and abusive paragraphs from a newspa

per. For what purpose ? To prove that the

press is licentious. I thought we had been taught
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that lesson a great while ago ;
for there are none

of us who have not been made the sxibjects of

attack from the press, who do not even let their

friends alone, to say nothing of attacks upon
their opponents. I saw, this morning, in a re

form press, one of the most violent and abusive

attacks upon one of the reform members of

this Convention, that I have ever seen, because

he said, rightly or wrongfully I am not going to

say, in that courtesy of debate which he has never

permitted himself to violate here, that the minor

ity of the Convention had conducted themselves

with dignity and propriety. Thereupon this

reform paper heaps the most violent and abusive

epithets upon a brother reformer, for that simple
act of courteous deportment. Every-body knows
that the press is licentious and abusive. I wish

the exceptions to this remark were more general
than they are. [Laughter.] There are some of

them, and I rejoice to say that they are not con

fined to one party alone, that are manly and

respectable, and I have found it to be the case,

that the more respectable the paper is, the more
abuse it gets, and in proportion to its respecta

bility it becomes fossil in the eyes of reformers.

Does the fact that a newspaper piiblished an

article of the character read here, have any tend

ency to refute the position which I took. The

proposition which I presented to the Convention

was this, that the Constitution of this Common
wealth ought not to mark out a line of policy
to be pursued in questions of expediency, bvit

it ought to embody a series of fundamental

principles, which all should acknowledge. Does
the fact of the violence of the press, or the impu
dence of the press, answer this : I did n t know
but that my friend was about to introduce an

other reform, and strike out of the Constitution

that old fossil in the sixteenth article in the Bill

of llights, which declares that &quot; the liberty of

the press is essential to the security of freedom in

a State
;

it ought not, therefore, to be restrained

in this Commonwealth.&quot; My proposition had

nothing to do with the press. And I appeal to

the Convention, whether any one has attempted
to refute, or even done it the respect to look at

it, or attempt an answer to it. Nobody has

come within a thousand miles of it
;
and yet I

am attacked as advancing sentiments which have

been refuted over and over again. One gentle
man gets up and says that he was about to make
a terrible demolition of the argument I had made,

only the gentleman who had gone before him had

done it so much better. I stated another propo
sition, and it was, that the yeomanry of this

Commonwealth, the voters, were independent

men, and one gentleman gets up and says that

they do not dare to vote. With a pathos which

I cannot imitate and he will pardon me for say

ing that I would not if I could he depicts

before you the father of an interesting family,

who has already braved the cannon s mouth in

defence of some flag which has been flung to

some battle and some breeze, for how many
thousand years I do not know, and yet that he

does not dare to vote as he would like to do. If

the Convention will pardon a digression here,

there is one employer that makes labor dependent

upon the vote. Do you know who that is ? Do

you know that four thousand interesting fathers

have been sent right home to their loving wives

and tender white-lipped babies since the fourth of

March, cut offfrom employment, just because they
did not vote right. Our old Democratic fathers

in 1801 did this kind of work gently and lovingly,

and but little complaint wras made. It was done

but partially and to a very limited extent. In

1829, when there was more of this work done,

very little noise was made about it, it was done, so

gently, and the tread was with that velvet foot

which the gentleman for Northborough, (Mr.

Burlingame,) has described so softly. It was not

until New York arose in the might of her new

political discoveries, and declared,
&quot; to the victors

belong the
spoils,&quot;

that this great task master

said : You shall have no work unless you vote

for me. I condemn the work of proscription in

one party just as much as I do in another. I

condemn it in the public officer who docs it, just

as much as I do in the private citizen who docs

it. Aye, more, because the public officer when
he does it, knows that there is a large portion of

the people of the country who arc interested in

the performance of the duties of these offices, as

well as the majority which has the power of

controlling the matter ; b\it the individual when
he does it, is governed by his own. interests. A
trustee who does it, holds the trust in favor not

only of those who agree with him, but of those

who arc opposed to him.

I condemn proscription of a man for opinion s

sake, anywhere, at all times, and under all cir

cumstances. Lest somebody will say to me, you
are inconsistent in this, and you yourself would

go for a removal, I say that I would where an
officer is put into place merely for his political

services and to dispossess a better. With that

qualification, if it be one, I say that I am opposed
to proscribing any man for opinion s sake. But,
without considering that the statement of the

gentleman docs not touch my other proposition,
that supposing the charge to be true, the secret

ballot is not the proper remedy. I deny the

statement that the voter dare not vote, and I will
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give you the proof. The charge was never made
in any tangible shape and I pray gentlemen of

this Convention to observe it xmtil the secret

ballot was used. I happened to be a member of

the legislature in 18-52, when a gentleman came

before the legislature and said, I pledge myself
here upon my responsibility as a member of this

body, if you will give me an opportunity, I will

prove that the corporations in a certain city of this

State, the city of Lowell, have attempted unduly
to influence voters. Very well, said the tribunal

having the authority, you shall have the power ;

and therefore a Committee was raised for investi

gating the matter, and there was a majority of

that Committee in favor of ferreting out this abuse

of the elective franchise. The treasury of this

Commonwealth was placed at their disposal and

they were authorized by the legislature to send

for persons and papers. The Avhole power of the

Commonwealth was brought into exercise that

every citizen, whether employer or employee, who
could give testimony in relation to the matter

might be produced before the Committee. The

investigation lasted six weeks and what was the

result ? Did they prove intimidation 011 the part

of anybody ? Xo, not in a single instance. Did

they prove that coercion or bribery had been used :

No ! Do you remember, Mr. President, that old

brown coat r It will stick like the poisoned shirt

so long as the mover of that inquiry lives. [Laugh

ter.] If it was possible to get an infinitesimal

nothing, the result of that investigation would be

the very thing. You know, Mr. President, you
cannot keep your countenance when you remem
ber the result, for I have the satisfaction of recog

nizing an old friend in that chair when we had

that subject under consideration. You cannot

keep your countenance, I say, when you remem
ber the universal guffaw Avhich wound up this

farcical investigation about the corruption of voters

by the manufacturing establishments. There is

the evidence, I am not talking about Mr. Blank

at all. I am not putting hypothetical cases, but I

am giving you the result of an investigation by
the friends of the secret ballot, who charge that

undue influence was exerted upon voters by large

corporations, and yet, with the whole power of

the Commonwealth at their command they failed

to show in a single instance where it had been

exerted. I say it is time for them to stop it is

time for them to be dumb in reference to this

matter, at least until there shall be some new de

velopment. When I say that voters have not

been intimidated by any of these influences which

gentlemen say have been brought to bear upon
them, I speak from the book and according to the

evidence. I could give some other reasons for

the position I take in regard to this matter, to the

gentleman who represents one of the interior

towns, that feel they arc not safe unless they get

an inhabitant of a city to represent them. That

gentleman arose and said that notwithstanding I

had argued this proposition, I had not given the

reasons upon which it had been placed by others,

and that the opponents of the secret ballot gen-

erallv were influenced by other considerations

than those which 1 advanced. It is qxiite easy for

any one, only give him time enough, to make a

man of straw and then demolish it, but it is not

quite so easy a task to take hold of a logical ar

gument and deal with that.

Now, Sir, that gentleman, and several others,

have dealt largely with the condition of things in

England at the present time ;
and have quoted

largely the opinion of reformers and the opinions

of torics in England upon the subject of the ballot.

It is not of any consequence to me or to them

that nearly all which they have quoted of the

supposed value of the ballot to the British subject

was written and said before the envelope system
was adopted, and had no application to that

whatever, but had reference to our ballot as we
have always been accustomed to it. I admit that

the English reformer desires to vote secretly. I

have seen no evidence anywhere that he wishes

himself or anybody else to be compelled to vote

secretly. I know lie feels that the remedy for the

present unsatisfactory condition of the English

people is in the ballot and the secret ballot.

And I am not disposed to differ much from the

views of those gentlemen in reference to England.

I am not, however, yet quite ready to study po

litical economy from England. I think that we
understand the principles of civil liberty quite as

well as it is understood even by the reformers of

England. I think we can see causes which arc

operating in England to the oppression of the

people there, which they themselves, if they feel

them, do not dare yet develop but which do not

exist here, and which mav for them require a

secret ballot, while it is wholly unnecessary here.

It is, perhaps, through the secret ballot that they

propose to make an attack which they do not dare

beforehand to avow. Why did not my friend

who represents Xorthborough, (Mr. Burlingame,)

do me the kindness to allude to what I consider

as a fundamental security and safety to civil

liberty? Why did not he do me the favor to

refer once to the statute regulating the descent of

property, to the law which prevents the entail-

ment of estates. If the British reformers, instead

of groping around for a ballot, will make statutes

like ours upon the great subject of the descent and

transmission of real property, the government of
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England will totter in twenty years, and a repub

lic will be based upon it.

Gentlemen discuss this matter, and carp at a

speech made on this subject thirty years ago in

t his House never before and never since equalled

upon the subject which it discusses. They carp

at it, here and there taking it in parts, xising sin

gle sentences or phrases disjointed and discon

nected from the context a speech of imsurpassed

power and ability ; showing that the men in

those days believed that there were rights apper

taining to property as well as duties growing out

of the possession of it. And nobody since that

day has questioned the right. Aye, Sir, no person
has questioned the duty of the public to demand
of the property of the Commonwealth that it shall

not only substantially sustain the government,
but it shall educate the people. Has not property

duties, and should it not be respected ? What is

the great leading idea of that speech ! It is that

the true principle of republican government is

this that property shall be subdivided as much
as possible ;

that the people shall be interested in

property as xmiversally as possible ; that property
shall not be bound up, entailed, hoarded in the

hands of single individuals, but it shall be dis

tributed among the mass of the people ;
and that

in proportion as property is universally dis

tributed, in that proportion would civil liberty be

well founded and grounded. That is the doctrine

of that speech ;
a speech that is carped at. That

is the doctrine of it. And, Sir, I am willing to

stand here and I do not care for any opposition

to it I am willing to stand here and say that

that great sentiment that the republic depends

upon that state of law which shall distribute

property as nearly equal as possible meets my
conciirreiice. I do not mean to say that there are

not some particular opinions in that speech which
I am not prepared to adopt. It were strange,

indeed, if in thirty years some change would not

be expected, even in the views of the author him

self, upon questions of expediency ; but upon the

great subjects discussed there the necessity of

checks in a republican government the right of

the public to demand the education of the people

by taxing property and that other great idea, of

the general distribution and diifusion of property

among the people these will stand, not approved

by me alone, but by the general judgment of

mankind.

Property has some rights, and property has

great duties. I do not think it worth a while to

make any comment upon the question whether

or not a party shall be taxed to vote
; because, as

I remarked, it is practically quite unimportant.
Those of us, who observe at all the processes of

electioneering, know that the tax upon the great
bulk of those who would escape taxation by this

provision in the Constitution, would have their

taxes paid by other parties than themselves.

Really and practically, it is not a question of very
much importance. But ought we not to remem

ber, while we say that the man is infinitely more

important than property, should we not say that

the right to life, liberty and the pursuit of hap

piness, and the protection of the individual man
secured by the whole power and the whole mon

ey of the Commonwealth, is worth something to

that man ? Sir, what is a man alone in this com

munity, and without the protection of law ?

What is he without the protection of the govern
ment ? Now, Sir, though I may not have a dol

lar in the world, though I may be the poorest of

all who walk upon this globe, yet I have this con

solation that if any person attempts to invade my
liberty, my life, or in any manner to assault me,
I have the entire power of this Commonwealth

subject to be enlisted upon my complaint. And
even if for all that, it may be required of me to

work a day and a half in a year, I should not

consider that I had overpaid the debt which I

owed to the Commonwealth. I do not mean to

discuss that qualification that tax qualification.

I am quite content that it shall be dispensed with

and shall certainly not raise my voice here nor

cast my vote against it. I am led to this course

of observation by reason of the fact that gentle

men seem to think the individual man, in a state

of nature, has a right to demand all the privileges

which are given to him under civil government,
and all the protection which is afforded to him by
the government, and yet render no exchange for

it. There seems to be quite too much disposition

to overlook the duties and the obligations of the

individual to the government of the man to the

public.

I will endeavor to bring my remarks to a

speedy close. I have been led into the discus

sion of incidental and collateral matters to an ex

tent quite undesirable, and I hope and trust that,

hereafter, no such issues may be presented. The

general subject of the ballot is one that cannot

fail to be interesting, at all times, while civil lib

erty is preserved, and while our institutions con

tinue to be worth preserving, and I confess my
self to have felt a more than ordinary interest, as

well from other considerations as from that of its

importance in itself. Gentlemen have spoken of

me in this debate, as if I were opposed to a man s

voting secretly. I have never opposed a man s

voting secretly. I have never had a wish to

make such opposition. I took especial care to

say, in the remarks I made the other day, that I
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would never deny any voter s right to vote secret

ly, and I would never intericre.

I have asked the gentlemen who assail me thus,

whether, when we create a body of men who
shall exercise the rights and powers of sovereigns

in the matter of voting, when we create them to

elect officers to conduct ail our affairs, municipal,

state, and national when we do that, I have

asked them to tell me whether or not that did not

impose a tru&amp;lt;t upon those thus constituted ? Has

any gentleman answered that inquiry ? Has any

gentleman attempted to answer it ? And if it

imposes a trust, I have asked them to tell me
whether the exercise of. that trust, whether the

performance of the duties arising out of that trust,

did not affect others besides the person perform

ing it; and nobody has answered it. I agree,

Sir, that the member representing Xorthborough,

(Mr. Burlingame,) did meet one of my proposi

tions fairly and fully. It was the proposition

which I made that the secret ballot was of no use

without a falsehood. He met that fairly. He said

that it was true, and he justilied it, and said that

it was the last resource of oppressed humanity to

get rid of the oppressor. He must falsify to sus

tain himself against oppression.

Now, I do not agree with the ethics of that

doctrine. I saw a specimen of such ethics in that

court of justice which, was referred to the other

day by one of these gentlemen. One of them

talked about juries being impartial, and said that

formerly it was necessary that a jury should be

impartial, but in the.-:e days of reform, the gentle

man seemed to express a doubt whether it was

necessary. Formerly it was quite necessary that

the jury should not be related to the parties in

court, in order that they might be impartial ; but

he did not know whether it was necessary now.

Did you not see how this system of ethics oper
ated when, it came to that ? Do you not remem
ber an important trial where it was really thought
there was oppression r I refer to the trial of the

rescuers of a certain brother of our:-;. [Laughter.]
You remember about it, do you not r And the

last resort for that friend of poor and oppressed

humanity was this, that when called upon to take

his oath and answer whether or not he stood en

tirely impartial between the parties, and whether

he had any opinions winch prevented his giving
a verdict for conviction if the evidence was .suffi

cient in his last resort he was obliged to have

recourse to that little evasion of which my friend

representing Xorthborough speaks ; and he swore

that he had no scruples on the subject, that if the

evidence was sufficient he would convict, that he

believed the law was all constitutional, and that

he had no difficulty in executing it. That was

only a little evasion for the sake of attaining a

good end. It is a matter of history that the

very next morning, some half a dozen, most intel

ligent and respectable witnesses appeared in court

and swore that that man had immediately before

this little evasion declared he would sit there until

he died, before he would bring in a verdict

against the person on trial. Do you remember

it ? And he was dismissed from the jury for this

little evasion for the sake of securing a good end.

Aye, Sir, just so soon as we adopt that code of

ethics which says that the end justifies the means,

when we come to that, then I pray to know what

our next step will be and where it will lead us.

It is a good purpose, and therefore a falsehood is

justifiable ? The end is a good one, therefore the

means are unimportant. That is an old theory,

Sir, though it hardly comes down to us as some

reforms have been said to come down to us, re

fined by the wisdom of centuries. Xo, Sir
;
that

theory is not like the rules and orders which the

manifesto of a certain minority declared to be re

fined by the wisdom of centuries. It comes down

through a long scries

Mr. BURLINGAME, for Xorthborough. I

do not like to interrupt the gentleman during his

eloquent speech, and I do not suppose he intend

ed to misrepresent me. But whether he did so

intend or not, he certainly does misrepresent the

position which I took. If he will grant me time,

I will state precisely the position I did take. I

said that with the secret ballot you got the honest

vote, and it was that honest vote in which the

public had an interest. With the other system,

I said a person might vote, and say to a man he

voted differently from what he did vote. You
have then the evasion ;

so that with the other

system, you have the false vote and the lie to

gether. I expressly took occasion to add that I

could not defend him in this evasion. I said I

would not undertake to shade his guilt. I referred

to the great novelist, Sir Walter Scott, and I said

that he denied again and again the authorship of

those novels which had filled the whole civili/cd

world with delight, until he at last thought fit to

reveal himself. I put this man who might evade

in order to save his situation, on the same ground
with the great novelist ; and I would not under

take to defend either of them. That is what I

said.

Mr. LOUD. I am very happy to find that I

misunderstood the line of argument of the gentle

man from Xorthborough ;
but I certainly under

stood him at the time he made his address, to jus

tify the deception ;
not to palliate or excuse it,

but to justify it as the choice of evils. As he

did not take that ground, he must then agree



638 QUALIFICATION OF VOTERS. [28th day.

Wednesday,] LORD. [June 8th.

with me that the secret vote requires falsehood to

make it effectual ; which falsehood he does not

justify or excuse, and the guilt of which he

would not shade. I am willing to leave the mat
ter there.

If the secret ballot is to be put into the Con
stitution at all, I desire that it should be put in

unequivocally ; though I have not heard any gen
tleman give any reasons why, if it is a good thing,

it ought to be put into the Constitution any more
than a hundred other good laws. The delegate

representing Wilbraham suggested some time

since that the word &quot;

municipal
&quot;

in this resolu

tion only referred to city elections. Now, I am
unwilling to believe that this Convention means to

require the inhabitants of cities to vote in one

way, and the inhabitants of towns to vote in

another. This would seem to imply that all

these persons who are in danger of being intimi

dated, coerced, or overawed, are inhabitants of

cities, but when you come down to towns there is

no sort of danger. I agree in that there is no

danger in towns, but I believe there is just as

little in cities. It would be a strange anomaly if

we should make this distinction. Just see how
it would operate in the city of Salem, for instance.

Gentlemen who are acquainted there know very
well that one of the boundary lines of that city

is a highway ;
on one side of this highway is a

city, and on the other side is a town. Some indi

viduals live upon one side of the line, and have

their workshops on the other. Now, on the plan

proposed, a man who lives on one side of the

way, when he goes to vote for municipal officers,

must have his vote sealed up in an envelope ;

while his neighbor who lives on the opposite side,

when he goes to vote for municipal o dicers, votes

the open ballot. Do gentlemen mean to incorpo

rate such a provision as this into their funda

mental law ? I do not think we ought to make

any such fundamental law as will leave the man
ner of voting to be decided by which side of the

street a man lives on. I confess that I cannot

agree with the construction of that resolution

which has been given by the gentleman for Wil
braham ;

but of course, Sir, when we come to

get our new Constitution, its most successful ad

vocate will be its most able and truthful expound
er. Now, I think it should be made definite and

certain. I do not see the need ofputting in the words
(s
national, state, county, or municipal,&quot; because

if the principle is a good one, it should apply to

all officers and to all elections ;
and it is suggested

to me that the amendment which I had the honor

to submit might have been adopted, if it had come

from the right quarter from a &quot;

healthy po
litical organization,&quot; to use a phrase quoted from

another body. I do not know as that is the case ;

but when a gentleman gets up here and says that

he went for this Convention because a political

party said that it ought not to be held, it may be

that from a similar reason amendments coming
from a particular source would not meet with the

favor of this body.

But, Sir, I will now, as I had no opportunity
when I offered the amendment, give the reasons

why I did so. I proposed to strike out the words

&quot;national, state, county and municipal&quot; because

the form is now cumbrous, and because it is cer

tainly important that the meaning of this Con
vention should be placed beyond a doubt. A
doubt has been expressed as to the true meaning
of the present phraseology, whether towns are in

cluded or not
;
and I want the matter made cer

tain, either one way or the other. As it is now,

gentlemen may vote with different ideas upon the

subject, which ought to be avoided if possible ;

and the amendment which I proposed will ac

complish that object. It will then provide that,

wherever an election is required by law to be by
ballot, the votes shall be deposited in sealed en

velopes. Having thus given the reasons for sub

mitting that motion, I will 110 longer detain the

Convention. And I leave the subject, with the

regret not only that the views I entertain are not

more favorably received here, but that they have

not had an abler advocate. It is not my purpose

very frequently to address the Convention. The

responsibility of its doings is not at all upon me.

I shall do nothing to prevent the majority here

from perfecting their measures in the speediest

practicable manner. I shall interpose no obstacle

to the prompt and efficient discharge of the duties

devolving upon them ; but, while I take no re

sponsibility for the doings of the Convention, I

am willing, most cheerfully, to bear all the respon

sibility which devolves upon me, as one of the

minority, for the conduct of that minority a

responsibility sometimes greater than the majori

ty s. And regretting, as I think all good citizens

should regret, the danger that too much of a par
tisan character will be offered to the people for

their approval, my trust is in the people, that if

my fears shall be realized, and questions of expe

diency are offered as matters to be made organic

law, in order to advance the interests of mere

party organizations, they will act upon tho prin

ciple that the Constitution should be made for the

protection and the security of all the people, and
not of a party or portion of them, Renewing
the hope that I shall not feel called upon at pres
ent to discuss any other subject at length, I thank

the Convention for their attention to this extended

course of remark.
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Mr. WILSON, of Natick, obtained the floor,

but gave way to

Mr. SCHOULER. I am very much obliged

to my friend from Natick
; but I have been, Sir,

like Micawber, waiting for a spring, endeavoring
to catch the eye of the presiding officer ;

and I

had made up my mind that this should be a des

perate effort, and if I failed this time I would
retire into ignoble silence. I have listened to this

debate with a good deal of attention, and while I

have noticed the excitement which prevails among
different members of this body in regard to the

matters under consideration, it has seemed to me
that there is a grave constitutional principle which
we are in danger of neglecting while we are fram

ing our Constitution, and that is, the duty under

our present circumstances, of maintaining
&quot;

good
humor.&quot; [Laughter.]

Now, Sir, I had made up my mind to dodge
this question that is, I did not intend to make

any speech upon it, although I had some opinions
in regard to the question before the Convention,
which I have always been ready to enunciate and

vote for. I like these resolutions generally, and

I have long been of the opinion that that part of our

Constitution which requires the payment of a tax

once in two years before a man can vote, should

be altered though I cannot see in it, as the gen
tleman for Wilbraham, (Mr. Hallett,) does, any
remnant of feudalism, there, because I cannot un
derstand when., under the old feudal customs, the

common man had any right to vote, whether he

paid a tax or not. I have never found, nor has

the gentleman from North Brooktield, (Mr.

Walker,) with all his intelligence and elaborate

research, shown to this Convention at what feudal

period the secret ballot or any other ballot was in

use. But I have come to the conclusion that we

ought to have our Constitution free from this

incumhrance, and I take issue with my A cry ex

cellent colleague, (Mr. Ilillard,) who made a very
excellent speech and every-bocly knows that he

makes nothing but excellent speeches in the

opinion that we ought to keep this provision in

our Constitution. I cannot conceive the reason

why the non-payment of nine shillings, or as in

some towns, the non-payment of twelve and a

half or twenty- five cents, once in two years,

should deprive a man of his right to vote.

It seems to me that the whole argument of the

gentlemen who have taken ground in favor of

retaining this principle in the Constitution is this :

that unless we retain it we do away with the poll-

tax. Now, I do not understand that to be the

case at all. I understand that every citizen of

twenty-one years of age is to be assessed and
taxed just the same as if this was not in the Con

stitution
; and if he does not pay the tax volun

tarily, he still is bound to pay it in the same mode
and by the same process, as any other debt against
him is collected, and I cannot see why we should

make this an exception to all other duties. I

have known cases where a poor man with a fam

ily, has had to work two days to earn nine shil

lings, and where the man from whom he earned

it refused to pay it, and, Sir, I should like to

know why this man, who refuses to pay the nine

shillings, should have the right to vote, and the

poor man to whom it is due should be denied that

right when he goes up to the ballot-box.

As I understand the proposition of the Com
mittee, it is tins, that every man shall be assessed

and taxed in the same manner as lie now is, and

that the collection of the tax is valid. Heretofore

the rule has been that no man shall vote unless

he pays a tax once in two years. If this rule is

stricken out of the Constitution we shall have a

tax collected every year, and instead of a town or

city losing anything in consequence of this pro
vision being stricken oiit of the Constitution, in

my judgment they will be the gainers by it. I

believe with my colleague, that these men who

pay their poll-taxes are right honorable men, and

that they take a pride in paying it for the sake of

contributing something towards the support of

government, of schools and of highways, and if

this pride exists we shall have the tax paid every

year.

Now, I happen to have been brought up, I

miglit almost say rocked, in my youth and man
hood, in the rough sea of politics, and I know
tli at those men who do not pay their taxes,

have them paid for them by their political friends,

in order to secure their votes. I can t tell you of

the thousands and millions of dollars I have paid
in this way, [laughter,] in times of closely

contested elections, in order that men might have

the right to vote.

A great deal has been said about the licentious

ness of the public press. Now, Sir, I happen to

have had a great deal to do with the public press,

and I rnu^t say that the most licentious part of

my experience with the public press lias been in

the defence of men in public stations. [Great

laughter.] I trust, Mr. President, I am not out

of order. [Laughter.]

Now, Sir, my colleague, (Mr. Ilillard,) stated

this morning, that there was 110 man who was

worthy of casting a vote but could well afford to

pay his nine shillings a year. I take issue with

him upon that assertion. I believe there are

many men in tins community, in this good city

of Boston, who would feel that the payment of

this nine shillings was a burden. A man with a
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large family, who works for his dollar a day, and

who, in the dark winter months, is without em

ployment a part of the time and there are

thousands of such in this city, and in all the

great cities of the Commonwealth, good, true,

honest men, not disreputable men, not dissipated

men, not licentious men has his rents to pay,
his fire-wood to buy, and all the necessaries for

his family to purchase, out of his small earnings.

Xow, when the month of November comes, and,

perchance, finds him with the nine shillings in

his pocket, with his family on the one side, his

hearth misapplied with fire-wood, and perhaps
his little children wanting a new dress or a new
coat, and the question is put to him, shall I pay
this nine shillings for the right to vote, or shall I

expend it for the needs of my family, think you
he will not feel it a burden to pay it for the

privilege of voting ?

Sir, I have known hundreds of instances of

that kind, for I was brought up with that class,

and I know it is a fact. Sir, I wish to take that

restriction off of the poor man. He ought to

have the right to vote without paying this per
sonal tax, because every day s labor of his, in

ship-building, in digging the foundations of our

manufacturing establishments, in levelling our

railroads, and in perfecting other improvements,
adds to the wealth of the Commonwealth, and to

the great taxable property of the State. All this

property is created by his hard labor, and shall

we deprive him of the right to vote, if he is in

all other respects qualified, and shall we deprive
him of the right of expressing his sentiments

upon the political questions of the day, and of a

voice in the election of his rulers, unless we first,

as it were, with constable or sheriff, jerk nine

shillings out of his pocket ?

Sir, I might enlarge upon this topic, but I do

not wish to consume the time of the Convention.

I rose to state that I shall give my hearty vote to

strike out this restriction from the Constitution,

and in doing so, I shall feel that I have done

something to improve that Constitution.

Xow, Sir, in regard to the fourth resolve, re

lating to inclosed votes, I will say, that gentle

men will find a great deal of feeling clannish,

party feeling, perhaps will arise, from the fact of

the paternity of the progeny, as the gentleman
from Adams calls it. Well, it did so happen in

18-51, that I had an utter disregard for what is

culled the secret ballot law, which was introduced,

and for many years afterwards, and up to the

present time. [Laughter.] And I must say, in

answer to my friend, my venerable friend from
|

Berkley, (Mr. French,) that I was very much I

surprised to see a gentleman of his venerable

years and robust appearance so perfectly juvenile
in regard to the manner of voting in corporations.

[Laughter.] Xow, Sir, all this matter which we
hear about the employers in our manufacturing
establishments, bringing up their men into the

counting-room and telling them that they must
vote so and so, or they will lose their places, is all

mere romance. Sir, I can say, in this matter of

corporations, as a gentleman said when giving a

toast in Faneuil Hall, &quot;our patriotic forefathers

who fought, and bled, and died, on Bunker Hill,

of which I am one&quot; [laughter] I can say,

that I know something about this matter, and

particularly as relates to the good city of Lowell.

Bless your soul, Mr. President, I had the honor

to represent that good city of Lowell in this

House four years, and I always considered that I

was elected respectfully, and without fraud.

I believe that fact is true. It was true, I

kno\\, when I lived in Lowell. The Whigs had

the majority outside of the corporation, and my
opponent woxild always go ahead until after

twelve o clock, when the voters used to pour in

from outside the corporation, upon our opponents,

but I always supposed it was my personal popu

larity that carried me in. [Laughter.] Because

they had the idea that I was rather an honest

man and would do about right if elected ; not,

that like Tittlebat Titmouse, I would go for giving

every-body everything, but that I would go for

the largest constitutional liberty.

Well, Sir, I have not only represented the Low
ell population, but I worked in the mills, and

pretty long hours too. And my father worked

there before me, but I was never coerced into

voting for a man I did not wish to vote for, and

he said he was never coerced. Perhaps, it may
arise from the fact that we were generally Whigs

upon our side of the house, but certain it was,

that we were never coerced.

But to be serious, throwing off all facetiousness,

I never knew an instance and I state this, that

it may go upon the imperishable records of this

body. I say I have lived in Lowell a good part

of my life
; having had the honor of a scat in this .

hall four years as the representative of the Lowell

population, being connected by blood, marriage,

and in every way, with men who are at work

in mills, and connected with mills, I state it

upon my personal honor, that I never knew of an

instance where one man attempted to intimidate

another in the matter of voting, or where a man
was coerced in any way. I state that fact, and I

am willing to have it go upon, the records of this

body.

Sir, I do not know what kind of a population

they have in Xew Bedford, or in other places, but
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it was always my pride and glory to feel that I

represented a constituency who would vote as

they thought right. And when men rose up
here in this hall, and threw slurs upon and

detracted from the character of the Lowell people,

instead of chiming in with them, I generally

threw it hack in their teeth. I do not respect the

man, come from where he will, Avho will stand up
in a deliberative body like this, and try to detract

from, and degrade the people he represents,

whether they are of his politics or not.

Mr. Chairman, I said I did not wish to occupy
much of the time of this Committee. I shall not

attempt to go into Athens, Home, Greece, or Man
chester, or any of them, to illustrate this stihject.

Sir, I have read some little. I have read some

authors in English history, and upon English

politics. I have read some Grecian and Roman
authors

;
it was the study of my youth, after mill

hours were over, to read these books. But, I

never crammed myself for the purpose of making

speeches and bringing up what Cicero said, to

illustrate any subject before this Convention, be

cause there is no analogy between the government
of Home, and government of Athens, or any of

the governments of those old Republics, and the

government of Massachusetts. None at all. And
when gentlemen were bringing up these old

historical characters to prove the antiquity of the

secret ballot, I thought they were trying to rob

my friend from North Brookfield, of the credit

which justly belonged to him. lie had always

put himself forward as the father of the secret

ballot, and I always believed he had the right to

claim it as his progeny. Sir, I tell him that I do

not wish to take from him any of that credit, and

I take the liberty, now, of disclaiming in his name
for I know lie has too much native modesty to

do it for himself any such imputation, as that

Cicero, or Demosthenes, or aiiv of those old

fogies [great laughter] had anything to do

with the secret ballot.

Well, Sir, my friend for Northborough, (Mr.

Burlingame,) said, on a certain occasion, (for I sup

pose it is not proper to allude here to anything as

having been said in Committee,) something about

a bugle horn. Well, I like bugle horns, I like the

music of them, but the allusion reminded me of a

story. When my friend Mr. Meacham, of Ver

mont, was nominated for congress, he lived in

the town of Middlebury, where the Convention

which nominated him was being held, and he

was brought into the Convention and made a

speech and a good speech it was too. My friend,

General Clark and I wish the reporters would
take it down, for I want his name to go upon the

record was there too, and heard what was said.

He published it in his paper there. A gentleman
lived in the little town of Underhill, who kept a

post office, store, and tavern. He was a delegate.

He took General Clark s weekly paper, and when
the mail came in once a week, the people would

gather round the old man, who would read the

paper to them, and tell them what was in it.

Well, Sir, he read about that Convention. &quot;That s

right,&quot;
said he,

&quot; Mr. Meacham Avas nominated,&quot;

and then he gave them a description of Mr.

Meacham s speech. But the article wound up by
saying, that Mr. Meacham was going to take the

stump, and speak in all the towns in the district,

and that the opposition would find that

&quot; One blast upon his bnirlc horn
Wns worth a thousand men.&quot;

Well, when the old man came to that he stop

ped. It was printed in a different kind of letters

from the rest, but after considering a while, he

remarked, &quot; That s right, that s right, for I under-

I stand that Mr. Meacham is the best bugle player
in the whole State.&quot; [Great laughter.]

Now, Sir, to come back from the Greeks and
the Trojans and those old sort of fellows, my
friend from Northborough, (Mr. Burlingame,)
said something about France and tyranny. Well,

gentlemen, you all know, my colleague, (Mr.

Lothrop,) who happens to be looking at the clock

at this present time [laughter] very well knows,
that there has been a great question in this coun

try, whether we have a Bourbon amongst us or

not. And when my eloquent friend from North-

borough walked up and down here in his speech
the other day and shook his fist at mv friend from

Salem, (Mr. Lord,) like a man very much ex

cited, and talked about &quot;

thirty tyrants,&quot; and

&quot;many tyrants,&quot; and
&quot; these

tyrants,&quot;
I could not

help asking myself had we a Bourbon amongst
us r [Great laughter.]
Mv. FRENCH, of New Bedford, (interrupt

ing). I desire to ask the gentleman from Boston

one question, if he will allow me to interrupt him.

I wish to know in ca^e an article was read, which

I

was published among his constituents, when he

had seen the article himself and knew that it was

true, when there was no denying it, could he

I

have taken any other course than to have apolo-

|
gixed for it ? And could he have given a better

j

apology for it than I did for the article which

was read by the gentleman from Natick, (Mr.

Wilson,) from the New Bedford Mercury /

Mr. SCHOULER. The gentleman lias now
come into my bailiwick. I know that news

paper editors sometimes fire blank cartridges,

when they do not mean to hurt anybody. But I

am surprised that a man of so much intelligence

as the editor of the New Bedford Mercury should
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have supposed that such an article as that was cal

culated to influence the people of that county.

If he did he certainly made a very great mistake.

I do not pretend to defend any such article, but

I doubt not, the man who wrote it or who pub
lished it, will be as much surprised at the vise which

has been made of it as any man in. the Common
wealth could have been at its appearance. I

would like to ask my friend from New Bedford,

(Mr. French,) whether he ever edited a daily

paper of a political kind? If he has he knows
the tremendous responsibility which rests upon
his shoulders, and that excited feeling which will

always be upon him, as an election approaches,

when he feels that the whole Commonwealth
rests upon his shoulders, and that as the sun goes

down upon the polls on that day, it is either rule

or ruin with him. Sir, all I have to say in rela

tion to this matter is, that few persons know how
much importance attaches to the position of

editor of a daily paper, and particularly when
that paper is of a political character for I hold

that a paper which is neutral in politics and re

ligion is pretty poor sort of stuff. But a long

acquaintance with the management of a political

newspaper lias led me to believe, that, without

offering any apology for those who have riot con

ducted themselves with propriety, there is no

class of men connected with the public affairs

who commit fewer errors, who have larger re

sponsibilities upon them, or who are more to be

relied 011 than editors of newspapers. I make no

kind of distinction as to party. I have seen men
in congress and I am acquainted with many of

them who make speeches once or twice in

the year. In the House of Representatives, when

they are in Committee of the Whole, one of these

men will get up under the hour rule, when not

twenty men in the whole House are listening to

him, and deliver a speech which is published and

comes out a great speech. And we poor men
who edit newspapers say that it is a great speech ;

but when we read it over, we cannot help think

ing that many of the prominent ideas are as Puff,

Puff in &quot; The Critic,&quot;
&quot; either mine or very

much like it.&quot; I say that this talk about news

paper licentiousness is as unjust as any charge

which could possibly be made against any class

of persons with reference to any subject whatev

er. The editors of newspapers are honorable

men ; they are responsible men. Indeed, few men
who have not been in the position, can realize

the tremendous responsibility which rests upon
them, not only in what they put into the columns

of the newspaper, but in keeping back that pres

sure from without by men of character who wish

to have things go in and to shield themselves be

hind the editor. I know what I am speaking

about, and any man who has ever had any expe
rience as an editor will bear me witness that

what I say is the truth.

Now, Sir, to come back to first constitutional

principles [laughter] and the first constitutional

principle is &quot;

good humor &quot;

I will make another

effort, for we all know that if Mrs. Dombey had

made another effort she would not have died.

Sir, I did make an effort this morning to get an

amendment incorporated into these resolves. I

think the Committee ought to have put it in, but

I am going to try it once more, and I trust I shall

have the vote of the majority of the Convention

in my favor. I move the following as a substi

tute for the 4th resolve of the Committee :

Resolved, That all ballots required by law to

be given at any national, state, county, or muni
cipal election, shall be by secret ballot.

Now, Sir, I propose to occupy about three

minutes of your time to tell you why I want that

amendment to go in. My friend from Sterling,

(Mr. Houghton,) made a speech yesterday which

made the impression upon my mind, in his way,
and it is the best way to talk right straight out

what you have to say that by means of this en

velope system frauds have been perpetrated in

his town. That no one doubts, and I am sure, as

wedded as is the gentleman from North Brook-

field may be to the child, if he were satisfied that

under the envelope system frauds would be per

petrated, he would not wish to have that system

placed in the organic law of the Commonwealth
where it could not be changed. I do not believe

there is a gentleman in this hall who would wish

to have the elections in the Commonwealth car

ried by fraud. Now, Sir, I have looked at this

subject and it seems to me that if we provide that

all ballots &quot; shall be deposited in sealed envelopes

of uniform size and appearance,&quot; the Yankee in

genuity of which my friend from Adams, (Mr.

Dawes,) spoke this morning, will findsome way by
which it can get around it in our elections, and

that we shall all of us wish to have that provision

altered.

It may be thatsome plans such as that detailed in

the letter of General Sullivan, by the gentleman
from Charlestown, (Mr. Frothingham,) would

prevent fraud. My wish is that we should not

wed ourselves in this tiling to the name but to

the principle, and my amendment provides that

the voting shall be by secret ballot, not stating

the exact form but leaving it to the legislature to

make those improvements upon the law which

experience will point out to be necessary.

Mr. WALKER, of North Brookfield. I hope
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the motion of the gentleman, (Mr. Schouler,)

will not prevail, and I think that the least reflec

tion upon the part of the Committee will satisfy

them that it should not. The gentleman would

have the words &quot; sealed envelopes of uniform

size&quot; stricken out and insert in their place

&quot;sealed ballots.&quot; That course would throw the

whole matter open to legislation, the very thing

which we should prevent. Experience has

shown that the envelopes do prevent frauds. The

very first time they were used they were found

to he an effectual check to fraud, and that was in

the balloting for United States senator. The

legislature in 180 1 had balloted week after week

until twenty- five ballotings had taken place and

there was still no choice, the highest candidate

lacking, at the last trial, one of a majority. What
was more remarkable, it was fourd that there

were more ballots used than there were members

of the legislature present, showing most conclu

sively that there was double voting. Under such
j

circumstances, the gentleman from Boston, (Mr. j

Bartlett,) who I am happy to say is a member of
;

the Convention, distinguished for his high reputa- :

tion as a man and as a lawyer, far more distin

guish ;:d for his high character than for his regard
for po itieal tactics, got up and said in substance,

&quot;It is evident, Mr. Speaker, that there is fraudulent

voting. Now, to prevent that at the next trial, I

move that the ballots be put into an envelope.&quot;

The motion was carried, the balloting took place,

and my honorable friend on the other side of the

hou o, (Mr. Suraner,) was elected, and the num
ber of ballots cast corresponded with the number

of persons voting.

T is was doubtless the first time that envelopes

were ever used for such a purpose, and the result

is a pivtty good illustration of the success of the

envelope system. I know the gentleman from
j

Sterl .ig, (Mr. Houghton,) cited a case where

fraud hud been, practised upon the voter by the

use ut The secret ballot. I rather blushed that

such a sinry should be told of any one in &quot;Wor

cester &amp;lt; ounty that any man there should be

fooli-h -.iiough to take an envelope sealed up with ,

a vote in it and deposit it in the ballot-box. No
man of common, sense would do anything o! the

kind, md I hope the gentleman does net have !

many f that class of persons among Ids constitu

ents. But after such a fraud is once found out,

the dithculty is easily obviated. I doubt very

much whether anybody in Sterling will ever offer

a sea ,&amp;lt;! envelope again to a voter. It is an insult

to do -:o, because the party to whom it is offered

cannot know what there is in it. But any real

difficulty that may occur can be very ca ily

guarded against by legislative enactment. The

41

case cited by the gentleman does not present any

objection, in my mind, to the envelope system.
On the other hand, the facts derived from experi
ence in the elections of more than three hundred

towns of this Commonwealth for two years, tend

to prove that this system is a perfect one, and that

it does operate well. Give us more experience in

regard to this system, and as we learn from time

to time the little tricks which may be played off

by dishonest politicians, like that referred to by
the gentleman from Sterling, we may easily pro
vide against their recurrence. I hope my excel

lent friend (Mr. Schouler) will see that his

objection to the secret ballot system is not well

founded.

Mr. SCHOULER. I ask the gentleman, if it

should be found the next year or year after, a

provision of this kind was inserted in the Consti

tution, that there were frauds perpetrated under

it, what course he is going to pursue r If we say
that the voting shall be by secret ballot, then we
leave it to the legislature to do just as they think

proper, with the best knowledge they have to

prevent frauds.

Mr. WALKER. &quot;We cannot reasonably anti

cipate any insuperable difficulty after the favor

able experience we have had in the use of envel

opes. If these do not secure the ballot, we have
no reason to think it can be secured at all.

Mr. SCHOULER. The gentleman docs not

answer my question. The gentleman from Ster

ling has shown that frauds have been perpetrated,
and there was a case in Chelsea, where nineteen

votes were cast for electors of president at a gov
ernor s election those nineteen men supposing

they had voted for governor instead of electors for

president. I say, therefore, the question is this :

If we do find that frauds can be perpetrated un
der it, what course are you going to pursue, and
what can the legislature do :

Mr. WALKER. The legislature can provide
that all these frauds, when discovered, shall be

punished by fine or imprisonment. But, if I un
derstand the Chelsea case, it was a mere blunder
on the part of the voters, against which no legis

lation can guard, and that of the Sterling case is,

as we said before, one of mere carelessness

or folly, which will not be likely to be repeated

by sensible men. I maintain, Sir, that placing a
ballot in a sealed envelope, from the nature of

the case, affords the best possible protection. It

seems from what has been said, that Gen. Sulli

van, more than seventy years ago, suggested tho

idea that ballots should be folded up and sealed.

Envelopes were not then thought of, but all now
understand their use, and by adopting them ob
tain the great object desired in the most simple
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and efficacious manner ;
and we may safely leave

to future legislation all details respecting it.

Mr. HALLETT, for Wilbraham. In regard to

the suggestion made by the gentleman from Bos

ton, (Mr. Schouler,) I think it is a very impor
tant one, and should be well considered

;
because

a constitution is not to be formed in the nature or

with the particularity of a statute law. It should

be as general and broad in its principles and pro

visions, as is practicable, consistent with distinct

ness of definition and directness of application.

The rules it lays down should, if possible, be sus

ceptible of but one construction. In that respect

I agree with* the gentleman from Boston in laying
down a substantial rule. But I also maintain

that the Constitution, in order to be well under

stood, should be as free as is practicable from

doubtful or double construction by the judiciary,

which is the tribunal, in the last resort, to inter

pret its meaning ;
because the judiciary, in effect,

make a great many more laws than the legisla

ture, by the mode in which they hold the power
to construe the Constitution and the laws under

it. Now apply these rules.

The gentleman from Boston proposes that we
shall insert in the Constitution simply a declara

tion that the voting shall be by secret ballot.

That will have to be construed by your judiciary.

What is a secret ballot ? If you have a Whig
legislature to make the law, and a Whig judiciary

to construe it, they may construe it one way, and

a Democratic legislature and a Democratic judi

ciary may understand it another way. I mean to

say, with no disrespect to the judiciary, that in

regard to political questions, a judiciary will be

very likely to construe provisions of this sort ac

cording to their previous political affinities and

feelings, and two constructions of the same pro

vision in the Constitution, if susceptible of two

meanings, may be entirely different, given by dif

ferent judges, and yet each of these judges be per

fectly honest in their views. Therefore, if, in

providing for political rights or political action, in

the Constitution, you can make it definite, you
should do so.

We propose that instead of the term &quot;secret

ballot,&quot; the Constitution should provide that the

ballot shall be deposited in a scaled envelope of

uniform sixc. That is a provision which we all

perfectly understand, and which cannot be legis

lated or construed away from its original and

well-defined meaning. That is my reason for

preferring the amendment as it stands.

If the gentleman from Boston will allow me, I

will make one other allusion to his remarks, for

I listened with great interest to his speech, and

with instruction to that part of his argument

which related to a property qualification, which
I call the last relic of feudalism in our Constitu

tion, lie stated that argument with a frankness

which shows that, at least, he ought to have been

a Democrat, and that he has made, in this respect,

great progress in democratic principles notwith

standing his associations. The illustration he

gave of the injustice of making the vote depend

upon the tax, was one of the happiest that has

been made in the whole discussion upon this sub

ject, namely, that a poor man who could not col

lect a debt of $1.50 from his neighbor, should not

be deprived of the privilege of voting, for the

want of that sum, any more than the other man
who refused to pay him, should be deprived of

the same privilege of voting. There I agree with

him. The gentleman thought, however, that I

was in error in calling the property qualification,

requiring payment of a tax to vote, a relic of the

feudal times. I desire to be corrected in all illus

trations of that description if I am wrong ; but,

in this case, I think I am entirely correct. In

the origin of government, when not entirely mil

itary or despotic, land was the basis of all political

power. It is still so in monarchies and in aris

tocracies, and it was derived from the feudal sys

tem, during the prevalence of which, landed pro

prietors alone were citizens. The vassals held no

political power, which was solely in the hands of

those who held the land. When our fathers

came over to this country, there was no govern
ment on earth in which the landless had any voice,

and they vested the political power entirely in

the hands of those owning land. Free institu

tions were tied down to land then, and they

agreed that this should form the basis of their

system of government. They only reduced it by
not requiring so much land to be owned as was

required in the old country. Then they made

progress, from time to time, towards freedom, and

they went on, in this Commonwealth, reducing
the amount of land which a man should own to

entitle him to vote, until they began to inquire,

as commerce and trade advanced, why a man Avho

had personal property should not be entitled to

vote as well as he who held a less amount of

property in land, and they finally modified the

landed system so that, in 1780, if a citizen owned
a freehold worth three pounds a year, or was

worth sixty pounds of any kind of personal

pioperty, he should be entitled to exercise the

privilege of voting. In 1820 they reduced the

thing so far that if a man paid the taxes assessed

upon him, he shoiild be entitled to that right. I

ask the gentleman, then, in all candor, if I am not

right in calling this qualification, as it now stands

in our Constitution, the last relic of feudalism by
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which government was based upon landed proper

ty a dogma against which we now contend, but

which was so earnestly defended by that dis

tinguished statesman, Mr. Webster, in the Con
vention of 1820, when he laid down the principle,

(now happily an &quot; obsolete idea,&quot;)
that it was

the part of wisdom to found government upon
property.

After having had feudalism in the form of

freehold qualification, for more than a century,
we advanced, in 1780, to a substitution of per
sonal property for real estate, and in 1820 we got
no farther than to substitute the payment of taxes

for a property qualification. The principle, though

reduced, was the same, for the right to vote was
still dependent upon the actual ownership of

property. Now, at the end of another generation,
we have come to that point when we should ut

terly abolish this qualification of property or of

the payment of taxes to entitle a man to vote or

be elected, and then we shall have every relic of

feudalism by which property was made an ingre
dient of political power, removed from the Con
stitution.

The question was then taken on the adoption
of the amendment, and it was not agreed to.

The PRESIDENT. The question now recurs

on the resolutions as amended.

Mr. BHIGGS, of Pittsfidd. I wish, Sir, to of

fer an amendment for the consideration of the

Convention, which I think is of some importance
if this change, which is proposed in the first reso

lution, is to be adopted. The resolution confines

the proposed enlargement of the privileges to a

certain class of citi/ens who vote for governor,

lieutenant-governor, senators, and representatives,
in this Commonwealth. I propose to strike out

all after the word &quot; vote
&quot;

so that it will read as

follows :

Rcsoh-rd, That the Constitution be so amended
that the payment of a tax shall not be required as

a qualification to vote.

So that this privilege shall be extended to all

men to have a right to vote.

Mr. President, there is a class of men who have

a much greater interest in the class of olfices and
occasions for voting, not touched by the amend
ment proposed by the Committee, than in those

cases where the resolution of the Committee is to

apply. Sir, it is the beauty and the glory of the

New England system of governments, which. Mr.
Jefferson pronounced to be the perfection of hu
man governments, that nearly all the business of

government is done in towns by the people.

They are so many little independent democracies,
in the true sense of the term democracy. They

transact their own business ; they choose their

ofncers, selectmen, assessors, treasurer, and all the

officers of the town. They vote appropriations of

money for repairing their highways, for support

ing their schools, for building their bridges, for

supporting their poor. Every citizen within the

limits of the town has a personal, immediate and
a continued interest in all these every-day, im

portant transactions of society. And yet the

amendment of the Committee deprives every
humble citi/en of our towns of the right to vote

for his selectmen or assessors, or on a question of

raising money to educate his children or support
the poor.

Sir, I have said on other occasions here, with

regard to this great business of raising money to

support free schools, it is one of the most beauti

ful and glorious systems that ever existed in any
government, and this is a question on which every
man in a town should have a right to vote. Sir,

this is one of those questions where the rich may
trust themselves in the hands of the poor, for two
or three reasons. The one is, every dollar raised

for the education of the children of the poor is an

insurance upon the property of the rich, and goes
to their protection. Another reason that the rich

may securely trust this power in the hancU of the

poor, is, that no poor man, without a dollar of

property, has any interest in voting one dollar of

appropriation for schools beyond what can be ex

pended to the best advantage. The amendment

proposed by the Committee excludes a poor man,
who does not pay his taxes once in two years,
from this right. I hope, Sir, that upon this con

sideration, the Convention will extend this privi

lege.

Mr. President, I hardly dare say that I have

changed my opinion upon this subject since the

discussion here commenced, because on other

occasions, I and others, have been visited a littlo

severely for changing our opinions. I have re

garded the tax which has been required us a

qualification for voting, as rather a prudential

measure, than of much consequence ;
rather as

aiding in fixing location and residence than im

portant in other respects I do not regard it at

all, as my friend from Wilbraham doe;, a-; a relic

of feudal times. I see nothing particularly un

reasonable in requiring a citizen who is able to

pay a poll tax of a dollar for the protection of his

person, just as the rich man pays a poll-tax for

the protection of his person and a property-rax
for the protection of his property. I do not think

there is any tiling very unreasonable in it.

I have never thought it of much practical con

sequence, and the discussion has satisfied me that

it is a matter of less practical consequence than I
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have heretofore thought. And I confess I have

been brought to the conclusion that if it can be

made equal if you propose to alter the Consti

tution and abolish this relic of a property qualifi

cation ;
if you will just set the poor man, the

laborer, on the same ground as the rest of his

fellow citizens, who have property in all re

spects, I have made up my mind that I would

give my vote for the amendment. I think it is

just that it should be done. I think it would, in

some instances, relieve honest and meritorious

poverty.

Sir, I know it sounds strangely to some gentle

men to hear it said as my friend on my right,

(Mr. Schoulcr,) has said, that there are worthy,
excellent men, who hesitate between paying a dol

lar and a half for groceries for the family or a new
dress for the child, and paying it for the right of

voting. They have too much pride to permit
them to ask their friends to pay for it, and they

struggle in the conflict that exists in their minds

between paying out this little amount of money
for necessaries for the family or in obtaining the

right to vote. But so it is. Let me tell you
there are many honest, laboring men in this

Commonwealth, to whom a dollar and a half is a

pretty large sum of money. Sir, I do not speak

theoretically on the subject.

I remember the first half dollar that I ever had

at mv command, and I earned it by doing a piece

of work for a merchant in my town. If I could

have a lump of California gold as big as a hogs

head, it would be nothing in comparison with

that half dollar. I know many poor people to

whom half a dollar is quite a sum ; a dollar and

a half much larger. Now, Sir, if there would be

but few cases scattered over the Commonwealth

every year, of these meritorious, indigent people,

who would be relieved from the embarrassment

which occurs to them when election comes round,

it would have a great influence in my mind in

going to change this regulation very great in

deed. But I believe there are many such

If the Convention will pardon me, I will just

allude to another matter which we have heard

about in the course of this discussion. I have

been pained to hear gentlemen speak so strongly

of the dependent, may I say the servile condition

of the laborers of Massachusetts, in connection

with this denial of the right of voting. Sir,

there may be cases where the employers of men
in cotton mills, and out of cotton mills, of this

party and that party, and of all parties, there may
be cases where unscrupulous men have attempted

to put the hand of power upon the heads of those

who work for them. I have been pained to heal

these things stated in the heat of debate, because

I have heard it said in other places far from here,

and repeated over and over again, that the labo

rers of New England were as dependent as the

slaves of the South. Sir, I do not like to hear it
;

I always repelled it there as I repel it here. Mr. !

President, I believe this day, that that sun of

heaven docs not shine upon any class of laborers

in any community on the earth, that is more in

telligent, that is better paid, or more independent,
than the laborers of Massachusetts. I do not

believe any such measure as is proposed, is neces

sary for the protection of the laborers. But if

gentlemen think it is necessary for the preserva
tion of the purity of the ballot-box, I am content

that they should put it into the Constitution. I

cannot do it so far as the secret ballot is con

cerned. I hope, Sir, that the Convention will

make this change with regard to the subjects of

i the various elections to which this privilege is to

be extended. I hope they will say that in all

voting a man shall have a right to participate,

that the right shall cease to depend upon the pay
ment of a tax, and that it shall not be confined to

one class of elections or subjects of voting.
Mr. HOOD, of Lynn. I understand the ques

tion is on the amendment proposed by the gen
tleman from Pittsfield, (Mr. Briggs). I listened

to the discussion of this proposition in the Com
mittee which reported the resolves originally to

the Convention. The subject was discussed in

that Committee whether the provision would ap

ply to all elections. It was said that, under the

Constitution as it now stands, it could be so ap

plied. The qualification for voting for town and

county officers, is a matter of statute regulation,
and it was supposed by the Committee that if

they introduced a sweeping resolution like that

which is proposed by the member from Pittsfield,

it would be the means of raising many objections

to the amendment of the Constitution among the

people. The object of the Convention being to

reform the Constitution and get out the tax qual
ification everywhere, it was thought that the

other matters being subjects of legislation, they
could be altered by statute at any time, if the

people desired it. While I agree heartily with

the member from Pittsfield, with regard to hav

ing all elections placed on the same footing, I

think it would be better to send out the amend
ment to the people, in the form proposed by the

Committee ; for there may be some objections to

permitting all persons to vote in town affairs, and

consequently they would object to the amend
ments we make to the Constitution.

Mr. BRIGGS. I would suggest to the gen
tleman from Lynn, that the difficulty exists quite
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as much in the present form of the Constitution

as it does in the form that I propose.
Mr. HOOD. The objection was made in Com

mittee, by some memhers, who said they would
be unwilling to go for it if it applied to all elec

tions in towns. I do not understand that men
will be excluded from voting in towns ; they will

rest, for their right to vote in towns, as they do

now, upon statute provisions, and the Constitu

tion prevents the legislature from requiring a tax

qualification. I should be very glad to have the

provision retained if it was thought practicable ;

but I fear it would hazard the adoption of the

Constitution by the people, for there is a feeling

that individuals ought not to be permitted to

vote in town affairs unless they pay a tax of some
kind for the support of the institutions of the

town. Therefore, I think the amendment pro

posed by the Committee will be more acceptable to

the people than the amendment proposed by the

member from Pittsficld.

I would have been glad to make a few remarks

on the subject of the secret ballot. When this

subject was first taken up, I understood that de

bate was limited to the first resolution, and that

while gentlemen spoke on that subject it was not

thought proper to refer to the other resolutions.

But I will not detain the Convention except to

make a single remark on that point. There is

one point, which, in my opinion, is not sufficiently

pressed here
; that is, with regard to the frauds

committed under the present system. &quot;We have been

told by gentlemen this afternoon that there was

great danger of frauds under the system of voting

by the envelope, and one or two cases were refer

red to where it was done. But how has it been

under the former system ? I have seen ten votes

that were put in the ballot-box at one time, under

the old system, seven of which were put in bv
one person, and three of them by another. In

one case, six of the votes were small votes with

the margin cut off, and they were so folded in

one large vote as to look like a single piece of

paper. They were put into the box, and when
the box was opened seven pieces of paper were

found instead of one. In another case there were

three votes folded together and deposited in the

same manner, two small ones being put into a

larger one. I do not suppose it is possible to in

vent any scheme of voting, under which there

will not be some frauds attempted. But it

is impossible to put in more than one, unless the

voter loses his vote, because in every such case

the whole may be thrown out. This is a perfect

remedy against any harm that can result from

double voting in that way.
One word with regard to the system of voting

by the envelope. In my opinion it is the most

convenient mode of voting. If gentlemen will

look at it, they will see that it is not a cumber

some system. It takes no longer to count the

votes
; for, when the votes arc taken out, they are

taken out before the close of the voting, and the

officers who have charge of the ballot-box and tho

counting of the votes, may as well be employed
in counting the votes as to be sitting still.

I think, therefore, that the objection that it

takes time and is a cumbersome system, has no

weight at all. I have bestowed some attention

upon the matter, and I am satisfied that it is the

most convenient system that can be adopted ;

and, on the score of protection from fraud, it is

the most perfect system that has ever been de

vised. My friend from Salem claims to have

the privilege of voting openly if he desires. One
word upon that point. Has he not now the pri

vilege of going up to the polls with his vote open in

his hand, if he chooses, and can he not put it into

an envelope in the presence of the whole town

meeting r He has a right to vote openly if he de

sires. This is not a scheme which will prevent
him from voting openly if he desires to do so, for

every man has that right. My only object in this

matter is to adopt some uniform rule, so as not

to have two classes of votes thrown at the same
town meeting, into the same ballot-box. Is it a

great hardship for a man to have to put his vote

into an envelope for the purpose of preventing-
fraud in elections ?

There was one other matter to which I wish to

refer. It has been said that a large majority of

the votes given for the Constitutional Convention

were given by open ballot. Now, Sir, so far as I

am informed upon the subject, three-fourths, if

not seven- eighths of all the votes put into the box
were enclosed in envelopes. I appeal to members
of the Convention if this is not the case, as far as

their experience goes. Is it not perfectly well

known that an impression prevailed among the

town officers and citizens of the Commonwealth,
that those persons who should be elected in any
other mode might be deprived of their seats ? I

understand, Sir, that there was a messenger sent

out to a great many of the towns in this Com
monwealth, advising them to vote by the envel

ope, for fear that they might be deprived of their

votes ; and I believe that at least three-fourths of

all the votes given for the Constitutional Conven

tion were put into the box enclosed in envelopes.

I am therefore compelled to differ from my friend

from Salem in regard to that matter.

There was a remark made by the gentleman
from Lawrence, (Mr. Oliver,) which struck me
with a good deal of force. It shows perfectly
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well that those gentlemen who have been charged

with influencing those who might be in their

employ as to the way in which they should vote,

if they desire to be entirely free from that charge,

and from all suspicion of such conduct, know
how that it is to be accomplished. They are dis

posed to favor the secret ballot, because that will

take away all grounds for such a charge. The

gentleman from Lawrence had the sagacity to

perceive that he will hereafter be relieved from all

suspicion of attempting to influence voters in his

employment in this way. His course reminds

me of an individual who came to the legislative,

from Nantucket, in 1839, when the subject of

altering the basis of the Senate was brought for

ward
;
and he said upon this floor that he intend

ed to vote for that reform and he intended to vote

for other constitutional amendments
;
the reason

which he gave was, that he intended to &quot; out-

Democrat the Democracy.&quot; Now, if gentlemen
are sagacious in regard to this matter, they will

perceive that this is a reform which is demanded

by the people, and in opposing it, they will be

sure of being defeated. This is a true principle

for all parties to act upon ;
and I have no doubt

that the gentleman is convinced in his own mind
that in this case the people are in favor of the

proposed reform. Looking at it merely as a mat
ter of policy, it would be a wise course for all

parties to favor judicious amendments and real

reforms
;
and I am happy to find that there arc a

great many gentlemen in this Convention who
agree with me in that opinion. As to the aboli

tion of the tax qualification, when I rose first

several individuals expressed a regret that this

subject had been brought in here, but I felt that

it was one of the most important questions upon
which we were to act. I am gratified to find that

gentlemen upon this floor who have so much ex

perience as the gentleman from Boston, (Mr.

Schouler,) and the gentleman from Pittsfield,

(Mr. Briggs,) now agree with me in regard to this

matter, and that the Convention have agreed to

it by a vote of sixty or seventy majority ; and I

fully believe it will meet the concurrence of the

people.

Mr. EDWARDS, of Southampton. I am
told by gentlemen for whose opinion I entertain

great respect, that the word &quot;

municipal
&quot;

in the

fourth resolution, can be applied to towns. My
object is to move to strike out the word &quot; muni

cipal,&quot;^
and to insert the word &quot;

city
&quot;

in its stead.

In elections in our small towns, if they are com

pelled to use envelopes, they must choose a mod
erator, and vote with envelopes ;

then they must
choose a clerk, and vote with envelopes, and

when they choose tliree or five selectmen they

must again use the envelopes. So when they

proceed to choose several other officers, such as

collector, treasurer, constable, school committee,

&c., envelopes will have to be used in each case,

and you perceive that we shall thus consume a

great amount of envelopes, and protract the busi

ness in a considerable degree. We cannot put
all these into one envelope as they do in cities

in the several wards
;
and although I am in favor

of these resolutions, I fear that we shall endanger
their adoption by the people if we insist upon the

use of the envelopes at town meetings. I therefore

move, if it is in order, to strike out the word

&quot;municipal&quot; and insert the word &quot;town&quot; in

lieu thereof.

The PRESIDENT. That motion is not now
in order. The question, will first be taken on the

amendment of the gentleman from Pittsfield,

(Mr. Briggs).

Mr. WILSON, of Natick. I do not rise to

make a speech at this late hour, but I rise simply
to say that I thank the gentleman from Pittsfield

for making the motion which he has made, and I

hope the Convention will sustain that motion by
a nearly unanimous vote.

Mr. HALLETT. If the gentleman from Natick

will allow me, I wish to inquire whether the

phraseology of the resolution as proposed to be

amended, would not apply to corporations as well

as towns. It says
&quot; in any election.&quot;

Mr. BRIGGS. By the permission of my
friend from Natick, I will answer that question.

There are two ideas : one is in regard to elections,

and the other is voting in town affairs. As it is

now, there would be individuals who could vote

in elections, but who could not vote in the vari

ous business of a town
;
and by this amendment,

a person who had a right to vote for town officers

could also vote in regard to raising taxes for

schools, for highways and bridges, or with regard
to instructions to public officers. My object

was to secure to every man the same privilege in

all cases, not only in elections but in the various

business of a town.

Mr. WILSON. I understand that to be the

object of the gentleman ; and if it be not obtain

ed by this mode, I think it may be so arranged
as to accomplish it. Before I sit down, I wish

to say a word to the gentleman over the way,
from Salem, who has addressed us to-day. I am
content to leave the whole matter as it stands

;
if

he is satisfied, I am. I have no unkind feelings,

and have had no unkind feelings ; nor have I

used any disrespectful language towards him or

any other member of the Convention. Iam entire

ly satisfied with the position of affairs if he is, and

let the public judge who is right and who is wrong.



28th day.] QUALIFICATION OF VOTERS. 649

Wednesday,! COLE PARKER BOUTIVELL. [June 8th.

Mr. COLE, of Cheshire. If I had many re

marks to make I should not rise at this late hour ;

but as we are about to take the question on the

general proposition, I wish in a few words to

explain the general principles which will govern
me in my vote. What are the relations which

every individual in the Commonwealth who has

arrived at the age of twenty-one years, sustains

to the government ? It appears to me that every

individual, in the view of the law, is liable to be

taxed, and liable to be enrolled upon the enlist

ments of our militia, and called into the field at

any time when the interests of the government

require his services. This consideration alone

would lead me to extend the elective franchise to

every citizen who has attained the age of twenty-
one years. It seems to me unreasonable that a

man should not be allowed to vote when he is

liable to be called upon to do service in the

militia and sustain the government and laws of

the Commonwealth.
One word in relation to the proposition of the

gentleman from Pittsfield. I believe that the law

lias never required individuals to pay taxes in

order to qualify them to vote in town affairs only
in conformity with the Constitution, and in this

age of progress, in view of all the improvements
which arc to be made in our fundamental law in

the removal of a tax qualification in the election

of governor, lieutenant-governor, senators and

representatives, it is the farthest tiling in the

world from being probable that the legislature

would ever impose a tax qualification in voting
in town affairs. I think, therefore, that the

amendment is entirely unnecessary. Is there an
individual in this Convention who believes for a

moment, that while we, as an assembly of dele

gates from the people to revise their Constitution,
are carrying out their will in the removal of a

tax qualification in the election of the most im

portant officers, the legislature, wrho are repre
sentatives of the same people, would in this en

lightened age and for the first time in the history of

our government, impose a qualification for voters

in town affairs differing from constitutional prin

ciples ? There is not the least danger of any such

thing ; and I shall therefore vote against the pro
posed amendment. One word now in relation to

the secret ballot, which has been so much dis

cussed here for two days past. I believe that

every voter in the Commonwealth has a perfect

right to exercise the privilege of voting without

any interference whatever
;
the secret ballot gives

him that right, and therefore I am in favor of it.

I am satisfied with the resolutions, and shall sus

tain them in their present form.

Mr. PARKEIl, of Cambridge. I voted for

the amendment which is now proposed, when
we were in Committee of the Whole, if I may be

allowed to allude to my vote upon that occasion
;

and if the motion had not been renewed by the

gentleman from Pittsfield, I should have renewed

it myself. Notwithstanding the objection which

has been made that it is not absolutely necessary
to put this provision into the Constitution be

cause there is 110 probability that the legislature

will ever make a different provision, I think it is

best to have it incorporated, and leave the matter

to stand in a general form without particularizing

some cases and leaving it to be inferred that oth

ers arc not included. I fully agree with the

gentleman from Pittsfield that the payment of a

tax should not be required in voting for governor,

lieutciiant-goveriior, and the other officers named
in the resolution, neither should it be required
for voting for town officers and in town affairs

which do not have reference to legislative purpo
ses. I know that it has been said, at some time, in

relation to school district affairs, that the individ

ual who did not possess property, and who was
not to be taxed for property, should not have the

same right to vote in relation to the building of a

school-house as an individual who had property,
and would be required to pay for the building of

it. But I am not aware that any abuse has oc

curred in permitting the largest liberty in that

respect even, and it is quite as dear a privilege to

the individual voter to vote in town affairs, and in

these particular affairs, as it is to vote in the elec

tion of governor or any other officers of the

State. I do not say that I will not support the

resolution by my vote, if the amendment does

not prevail, but I shall much more readily sup

port it if the amendment to make the provision
broad enough to embrace all cases should prevail,

and put it beyond question that any such quali
fication shall be required.

Mr. BOUTWELL, for Berlin. It seems to me
that the resolution as it stands in the Report, is

the safest proposition to introduce into the Con

stitution, because at this time it seems to me quite
uncertain how far the people may be inclined to

go in this matter. It is difficult to determine to

what extent it may be expedient to carry this

principle, because while we place government

upon principle, it always does happen in its or

ganization that there must be some arbitrary limit

to the development and application of this princi

ple. I suppose there is no doubt of the expedi

ency of going, in the amendment of the Constitu

tion, as far as the Constitution itself has now gone
in that matter. That is precisely where the reso

lution of the Committee puts it.

As regards the right of voters in all other
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matters, I take it that we may safely consider
I

that the legislature will follow the lead of this
|

Convention, if the Constitution shall be adopted I

by the people, and I think it quite important that
j

the principle contained in this resolution should

be asserted by the people of the Commonwealth,
and I would not for a single moment array

against it any prejudice, for it is not easy for the

people to conquer their prejudices, even here in

Massachusetts, and I think there is some preju

dice in the public mind, or will be, if we give this

principle the broad application proposed by the

gentleman from Pittsfield. I think we do all that

is necessary for us to do, if we insert the principle

in the Constitution, and remove every constitu

tional objection to the application and develop

ment of that principle, and leave it for the legis

lation of the people to go further if they please.

Therefore, I am inclined to stand by the reso

lution, voting against the amendment of the

gentleman from Pittsfield, not because I am op

posed to it, but because I think we should be

governed by expediency in cases of this sort, and

because I think we should leave the application

and development of the principle to the people.

Mr. BRIGGS, of Pittsfield. I should like to

liave the yeas and nays upon this question, as I

regard it as involving an important principle. I

I do not ask it in any captious spirit.

Mr. BRADFORD, of Essex, at 6 1-4 o clock,

moved that the Convention do adjourn.

The motion was agreed to and the Convention

adjourned until to-morrow morning, at 10 o clock.

THUKSDAY, June 9, 1853.

The Convention assembled pursuant to adjourn

ment, and was called to order by the President,

at 10 o clock.

Prayer by the Rev. WARREN BURTON,
Chaplain.
The Journal of yesterday s proceedings was

read by the Secretary.

Remunerationfor False Imprisonment,

On motion by Mr. KINGMAN, it was

Ordered, That the Committee on the Frame of

Government be instructed to inquire into the ex

pediency of incorporating into the Constitution

the principle, that when any person shall be ar

rested in behalf of the Commonwealth, on sus

picion of crime, and tried and not found guilty,
Buch person shall be remunerated, for loss of time
and the cost he is thus subjected to.

Reportsfrom a Committee.

Mr. ALLEN, of Worcester, from the Commit
tee on so muclx of the Constitution as relates to

the Frame of Government, submitted the follow

ing reports, which, upon his motion, were severally

referred to the Committee of the Whole and or

dered to be printed.

First. Upon an order of May 18th, relating

to the permanent establishment of the seat of

government at Boston.

That it is inexpedient for the Convention to act

thereon.

Secondly. Upon an order of Mav 31st, con

cerning the election of Senators in the congress

of the U. S., by joint ballot of the two Houses of

the legislature.

That it is inexpedient to act thereon.

Thirdly. Upon an order of June 3d, concern

ing the compensation of Commissioners.

That it is inexpedient to act thereon.

On motion of Mr. ALLEN, of Worcester, the

Convention resolved itself into

COMMITTEE OF THE WHOLE,

Mr. Thompson, of Charlestown, in the Chair,

On the subject of a constitutional provision

against granting

Sj)eci(tl Privileges and Immunities^

Upon which the Committee had reported that it

was inexpedient to take any action.

Mr. ALLEN. I will say one word in expla
nation of the Report. The order, it will be per

ceived, was, that the Committee inquire into the

expediency of making a provision in the funda

mental law of the State, that no special privileges

or immunities shall ever be granted, that may not

be altered, repealed, and revoked by the legisla

ture.

The Committee have regarded such a provision

in the law of the Commonwealth to be very im

portant. It is desirable to maintain the principle

that no special law be enacted conferring privi

leges, by act of incorporation or otherwise, \vhich

shall not be subject to alteration or repeal at the

discretion of the legislature ;
but they find that

the statutes of the Commonwealth already con

tain a provision which covers the whole subject.

AVc have a general law which provides, that all

special acts may be altered, amended, revoked or

repealed at the discretion of the legislature. For

instance, all charters for corporations, all acts

creating banks, and others of a like character,

arc under and subject to that general provision in

the statutes, and have been so for a series of

years. The matter seems to be perfectly settled

and established, and as much as the legislation

upon the subject is believed to be in accordance

with the wishes of the people generally through
out the Stat?, and as there seems to be no daiiger
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of any departure from it, it was thought by the

Committee to be unnecessary to incumber the

Constitution by any special provision in regard
to it. If there are any gentlemen who take an

interest in this question, by reference to the laws

of the Commonwealth they will see that the

whole subject has been fully covered by past and

existing legislation.

The question was then taken on the adoption
of the licport of the Committee, and it was de

cided in the affirmative.

80 the licport was accepted.

On motion by Mr. BRIGGS, of Pittsfield,

the Committee rose and reported to

THK CONVENTION

That they had adopted the resolve.

The question was taken on concurring in the

Ileport of the Committee, and it was decided in

the affirmative.

On motion of Mr. ALLEN, the Convention

again went into

COMMITTEE OF THE WHOLE,

Mr. Morton, of Fairhaven, in the Chair, and took

up the Report on the subject of the Purchase of

Books by the Legislature, concerning which the

Committee had reported that it was inexpedient

for the Convention to act.

The Report was adopted by the Committee, and

on motion by Mr. THOMPSON, of Charlestown,

the Committee rose and reported to

THE CONVENTION

That they had adopted the resolve.

The Report of the Committee of the Whole was

concurred in.

On motion by Mr. ALLEN, the Convention

again resolved itself into

COMMITTEE OF THE WHOLE,

Mr. Hall, of Ilaverhill, in the Chair, on the re

port on the subject of

Hirmnal Elections,

Concerning which, the Committee had reported

that it is inexpedient for the Convention to act

thereon.

The Report was adopted by the Committee, and

on motion by Mr. CUSIIMAN, of Bernardston,

the Committee rose and reported the same, and it

was concurred in by

THE CONVENTION.

On motion of Mr. ALLEN, the Convention

again resolved itself into

COMMITTEE OF THE WHOLE,
Mr. Alvord, of Montague, in the Chair, on the

Report on the subject of the Number of Votes

required to pass Bills in the Legislature, in which

the Committee had reported a resolve that it is

inexpedient for the Convention to act upon the

subject.

The resolve was adopted, and the Committee

then rose and reported the same to

THE CONVENTION.

The Report of the Committee of the Whole
was concurred in.

Closing Debate.

Mr. WALKER, of North Brookfield, moved
that the debate 011 the first resolve reported from

the Committee on the Qualifications of Voters,

cease at 11 o clock, A. M., this day.

Mr. UPTON, of Boston, said, that as this was

a very important subject, he hoped the motion of

the gentleman from North Brookfield would not

prevail. Some gentlemen seemed to have a

strong inclination, after discharging their own

guns, to have the question taken at once. He
had an amendment which he wished to propose
to this resolution, and he desired to make a brief

statement of the reasons which influenced him in

offering it. If so early an. hour as half past

eleven were assigned for the taking of the ques

tion, he could hardly expect to have an opportu

nity to get the floor. It seemed to him, that by

fixing the time for taking the question on sub

jects of importance, before they had been fully

discussed, or attempting to force them to a final

passage before the consideration of them was

completed, was a course which was not at all

calculated to forward the business of the Con
vention. At any rate, he certainly intended at

some time or other to move his amendment, and

he should say what he had to say upon it. It he

could not speak upon it before the question was

taken, he should move for a reconsideration, and

speak then. There was, he supposed, some way
in which he could attain his object. But he

thought if they were to go on and finish their

discussions first, giving all who desired to ex

press their views, an opportunity to do so, and

then take the question upon the adoption of the

amendments reported by the Committee, much
time would be saved which was now occupied in

preliminar)&quot; conversations as to the hour on

which debate should cease and the question be

taken.

Mr. ALDRICII, of Barre, remarked, that he

was a member of the Committee that reported

the resolves relating to the Qualifications of

Voters, but certain duties had required his

attendance elsewhere, so that he had been com-



652 QUALIFICATION OF VOTERS. [29th day.

Thursday,] MORTON WALKER STETSON PARKER. [June 9th.

polled to forego the opportunity of participating

in the discussion. When the subject was being

considered by the Standing Committee, he had

not been able to agree -with the other members of

the Committee, upon the resolves, and he there

fore desired at this time to state the reasons why
he was opposed to them. He trusted he should

be allowed a few minutes for this purpose when

the subject should come up for consideration.

As other gentlemen were also desirous of ad

dressing the Convention, he hoped that the mo
tion to take the question at half past eleven

would not prevail.

Mr. MOIITOX, of Taunton, said, that he was

afraid the Convention was trying to make too

much haste, the consequence of which would be a

great delay. He was in favor of allowing the great

est latitude to debate, and though he sometimes

knew it to be abused, yet this was not so great an

evil as hasty and inconsiderate action. In at

tempting to make haste, he feared that they had

already committed some error. Amendments
had been offered heretofore on subjects of im

portance when no opportunity was allowed for

discussion or an explanation of them ;
and under

this rule, though it might be quite proper, per

haps necessary, he was inclined to believe many
subjects had been passed upon, which members
of the Convention, generally, did not fully un
derstand

;
and he had no doubt that many

amendments had been adopted, of which one-

quarter or one-half of the Convention did not

know the tenor and meaning in fact, that mem
bers did not even hear them read.

There was one subject, in particular, to which

he begged to be allowed to refer, and which he

knew, from what had been said to him, had been

acted upon without any knowledge, on the part

of many of the members, as to its purport or

design. He referred to the fourth clause of the

resolves relating to the secret ballot, and the ap

plication of it to municipal elections. He had

been told by gentlemen since that was adopted,
that they had no conception that when they
voted for it, they were voting to apply the secret

ballot in all town elections. He therefore hoped
that the motion of the gentleman from North

Brookfield would not prevail. He would suggest

that it was not the proper mode of settling ques
tions of this kind, to make a rule peremptorily

closing debate upon them. It might be entirely

right to apply such rule in Committee of the

Whole, but when they were in Convention they

ought to have reference to the business before

them, and to that only ;
so that when the neces

sary time had been spent in the consideration of

the subject, gentlemen could vote upon it undcr-

standingly, and not be obliged to say afterwards,

that, for want of a proper apprehension of the

question, they knew not how to cast their vote.

He was in favor, everywhere, under all circum

stances, of allowing the greatest latitude to

debate, and he who goes the farthest in favor of

liberty in action and speech, of every kind,

would be one of the last men in this Convention

who would apply the bow-string for the purpose
of choking off debate. He hoped the gentleman
from North Brookfield would withdraw his mo
tion.

Mr. WALKER, of North Brookfield, said he

could not consent to withdraw his motion. Ques

tions must be decided at some time or other, and

he thought there had been discussion enough upon

this, to give all an understanding of its principle

and design. It appeared to him, that unless some

step was taken, or some rule was adopted, to close

the debate, the Convention would not adjourn

until the meeting of the next legislature. He
should be compelled, therefore, to insist upon his

motion.

Mr. STETSON, of Braintrce, moved to amend

the motion of the gentleman from North Brook-

field, by substituting one o clock as the hour for

taking the question on the resolves relating to the

qualification of voters.

The PRESIDENT reminded the gentleman
that one o clock was the hour of adjournment.

Mr. STETSON said, he would then move to

substitute half-past twelve in the place of half-

past eleven.

Mr. THOMPSON, of Charlestown, inquired of

the Chair, whether it would be necessary that the

vote be taken by yeas and nays. If so, he said,

it must be apparent, that if they commenced to

take the yeas and nays at half-past twelve, the

hour of adjournment would arrive before the

taking of the yeas and nays could be completed.

The PRESIDENT. It has not been custom

ary to take the yeas and nays at this stage of the

proceedings. The question is now upon ordering

the resolve to a second reading.

Mr. PARKER, of Cambridge, observed, that

the pending question was on an amendment sub

mitted by the gentleman from Pittsfield, (Mr.

Briggs,) upon which there had been a motion for

the yeas and nays. If that motion should pre

vail, and the yeas and nays be ordered, there

would be 110 more than time to take them, when
the gentleman from Boston, (Mr. Upton,) would

propose an amendment which they would have no

time to consider. If the motion to take the ques
tion at half-past eleven should prevail, the effect

would be to prevent the consideration of other

amendments which gentlemen might desire to
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submit, and the Convention would thus be driven

to take a premature vote.

Mr. DAVIS, of Plymouth, said he hoped that

the motion would not prevail, as the Convention

in his opinion, could gain no time by its adoption.

They would not be ready to take a vote upon the

amendment of the gentleman from Pittsfield until

it had been fully considered, and all who desired

had expressed their views upon it. lie concurred

in the remarks of gentlemen who had opposed
this motion, that it was improper to attempt to

force the Convention to take action upon a sub

ject of so much importance as this, until it had

been fully discussed and considered.

Mr. WALKER said, that in order to save time

and to avoid prolonging this discussion, he would

withdraw his motion.

Orders of ilic T)(iy.

On motion by Mr. THOMPSON, of Charles-

town, the Convention proceeded to the considera

tion of the Orders of the Day.
The iirst item on the Orders of the Day was the

resolution reported from the Committee on the

Qualifications of Voters.

The question being on ordering the resolution

to a second reading, Mr. BRIG(JS, of Pittsiield,

moved to amend the resolution by striking out all

after the word &quot;vote&quot; and inserting the follow

ing,
&quot; for any national, state, county, district,

city, or town officers, or in town, affairs,&quot; so that

the resolution if amended would read as follows :

That the Constitution be so amended that the

payment of a tax shall not be required as a quali-
iication to vote for any national, state, county,
district, city or town officers, or in town affairs.

Mr. MORTOX, of Taunton. I have, Mr.

President, a kind of paternal feeling and regard
for the resolves, taken together, introduced by the

Committee. I have watched their progress and

increase from their infancy to the present dav. I

have looked upon their healthy state, and then-

vigor with great satisfaction. They have grown

by their own strength of constitution, without the

aid of governmental patronage, or the support of

many officers of government. I think they are

founded in justice and reason, and I propose to

consider the question now before the Convention

as a matter necessarily requiring some investiga

tion into the principles upon which they are

founded, in order to ascertain how far we shall

extend them.

I had the honor to propose the two principal

resolves in this hall, and of putting on record my
opinions upon the subject, many years ago. I

am not one who thinks that a man s love of con

sistency should induce him to adhere, in all cases

to his former expressed opinion. That would

only be saying, in other language, that a man
will not, at a future be wiser than he is at the

present time. But in relation to these resolves, I

am happy to say, that reflection and experience

have strengthened and confirmed the convictions

I first formed upon the subject.

I will now proceed to refer to the first resolve.

My remarks thus far have applied to the first and

fourth resolves, which really include the princi

ples of the whole. I advocate the principle of

universal suffrage, and I maintain that it is found

ed on principle, on right reason, and on expedi

ency. In the first place, Sir, I contend that every
member of the community has a right, and an

equal right, to vote in that community. This is

according to our Declaration of Independence, ac

cording to the principle laid down in our Bill of

Rights and in the Bill of Rights in nearly

all the thirty-one States of our Union. I do

not believe that these declarations are a rhetor

ical flourish, but that they are founded in princi

ples derived from the Creator himself, in other

words, in natural principles. We say that we
arc all created free and equal, and let us either

expunge from ovir Declaration of Independence
and from our Bill of Rights, or adhere to the

principle and apply it. I hold, then, to the

principle, that every man in the comimvnity has

a natural right to vote in the affairs of that com

munity.
It has been said Avhy not then admit every man

the moment he comes into the town where you
live, to the right to vote : The answer to that is,

not that lie has not a right to vote in some place,

but that he has not a right to vote until he

becomes a member of that community, and the

evidence of that membership is his residence, and

the shortest period which will be proof of that

fact as a general rule, I would adopt. Xo general
rule operates equally fair in all cases, but for such

a time as is proper to determine the fact of his

residence I go, and no further. I am exceeding

ly sorry that this Committee saw fit to strike

from these resolves the limitation of three

months, because I think it is the plainest propo
sition in the resolves, that a residence of three

months is sufficient to identify the individual with

the inhabitants of a town, and therefore sufficient

to entitle him to the right to vote.

But that question is not now directly before

us, and whether it be fixed at one period or

another, still that must be the rule by which it is

to be determined whether a man has become a

citizen of a town or a member of the community.
It has been said on the present occasion, and on
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a former occasion, that the right to vote was not

a natural right, but a privilege granted by the

State. I protest against that doctrine. When
we enter society we surrender some of our natu

ral rights but not all of them. Those which are

necessary for the existence of civil society we sur

render, but those which are not so necessary we
retain. We retain the right of self-defence, and

other rights in the same way. When we enter

into society and form a social compact, a state, a

commonwealth, or whatever you choose to call it,

we of necessity surrender only such rights as are

indispensable to the formation of that community,
and no more.* The privilege or right of having
a voice in the transactions of the community is

one of the rights which we never surrender. It

is often done, but it is done very unjustly and

unequally, but still it remains a natural and in

herent right, which, I contend no man can justly

be deprived of.

But I must hasten over this subject, and refer

particularly to the rule laid down in this I

resolve, and to the application of it, either more or

less extensive, as it may turn out. It has been

maintained heretofore that a property qualifica

tion should be required, and it was thought that

a man should own a certain portion of property
before he could be trusted with the exercise of

the elective franchise. Exit that qualification was

abolished thirty years ago, and I do not contend

that this is a property qualification, because it

is required of those who have not property as

well as of those who have. Now this matter must

be placed upon one of two grounds ;
either it

must be maintained that a man when he pays a

tax acquires new qualifications, new information

and new light, to enable him to vote correctly,

and thereby better qualified to enable him to

exercise the elective franchise, or on the ground
that he purchases the privilege to vote. Xow, I

maintain that both of these grounds are an ab

surdity. It has been said by the gentleman
from Boston, (Mr. Hillard,) that it is the moral

qualifications of the voter that should be looked

to. Certainly, that is true. But I inquire

whether the payment of a tax adds to a man s

intelligence or integrity r and whether in these

respects he is better qualified to vote ? Sir, I do

not think it necessary to answer that argument.
If it be maintained that a man pxirchases his right

to vote, I think the absurdity of it will appear at

once. Is this privilege of voting purchased at the

same price in different places ? Xo, Sir
;

but

it is regulated differently in all the different

municipalities of the Commonwealth. In some
|

places the provision is complied with by the pay- i

ment of twelve and a half cents, and in others by j

the payment of one dollar and a half. If we ad

here to this practice of selling the privilege, we

ought to establish one of two rules, fix the price the

same in every part of the Commonwealth or put
it up at auction and sell it to the highest bidder.

But without going further into the discussion

of the question of natural right, I would call the

attention of the Convention to it as a question of

expediency. I think that this rule of requiring

the payment of a tax as a qualification, is inex

pedient, and inconvenient in practice. The rule

allowing every man who has a sufficient residence

to show his membership of the community, is one

which the municipal officers can apply with the

greatest ease and uniformity. All they have

to do is to determine whether an individual has

lived in a town six months which, however, I

should be glad to see reduced to three and all

that is necessary to ascertain that fact, is to make

the simple inquiry. The old rule requires them

not only to ascertain the residence, but whether

the person has been taxed, and whether he has

paid that tax. That opens a wide field for fraud.

Then, again, I would not only have the rule

plain and simple, but I would have it so fixed

that the right of the person to vote should not be

dependent upon the action of any officer or indi

vidual. I am not about to suppose that the

officers would be dishonest and corrupt, but cer

tainly they are liable to accident, and the fact is,

that they do often omit, by accident, to enter the

names of a large number of persons upon the list.

I apprehend that the number thus omitted is

larger than is usually supposed. Some little in

quiry in one town resulted in the belief that the

names of some two hundred persons of that town

had been omitted to be entered. I do not mean
to say that they were voters, for a considerable

number of them were foreigners. I am unwil

ling, therefore, to leave a question of so much

importance to any officer or set of officers what

ever. It is possible, too, that they may act cor

ruptly though I hope and believe that such is

not often the case ;
but the discretion which they

have leaves them a great latitude, as cvcry-body
knows that there is a large class of people which

the assessors may tax or not tax, and in the ex

ercise of that discretion nobody can impute any
unfairness to them.

I would go so far as to make the matter so

definite that there can be no mistake about it,

and so that one s own neglect will not deprive
him of the right. Because a man chances to be

abroad, and consequently omits to pay his tax, or

because he happens to be negligent in the per

formance of that duty, I Avould not deprive him

of his right to vote. I may again be permitted to
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allude, as I have before, to the case of a very dis

tinguished individual whose voice has often

been heard in this hall, and in the halls of con

gress ;
who has represented the government of

the United States at foreign courts, and whose

literary and historical labors grace the shelves of

all our libraries who was deprived of his right

to vote, without any fault of the assessors. Shall

we adhere to a rule so uncertain and so indefinite

as this ? I trust not.

I will say, once more, that I hope the Conven

tion, before it leaves this subject, will revise and

reconsider the proposition in relation to residence,

and inquire whether, if a man, an inhabitant of

the State, happens to go from one town to another,

and remains there three months, should be de

prived of his right to vote ? Is not the transfer

ring of his residence from one town to another, for

the period of three months, a sufficient evidence

of his right to vote ? I do not believe there is

any danger of the abuse of that power.
There was a time when no length of residence

in this Commonwealth was required. A man

might come from another State into your State,

and vote for governor, and all other officers, with

out restriction. There was no limitation, and a

most distinguished individual of Massachusetts,

when inquired of, how long a man must be in

Massachusetts before he was entitled to vote, re

plied,
&quot;

long enough to hang up his hat.&quot; That

rule was found to be an inexpedient and an un
wise one, and it was altered so as to require one

year s residence in the State, and six months in a

town.

If this principle is right and sound, ought it to

be limited to a particular class of officers ? The
resolves reported by the Committee apply this

privilege of voting, without payment of tax, to

the elections for governor, lieutenant-governor,

senators, and representatives. I hope, before the

Convention rises, that we shall increase the num
ber of officers to be elected by the people. I hope
that you will provide that the secretary of state,

the attorney- general, district-attorneys, registers

of probate, and various other officers, shall be

elected by the people ; and that the persons who

may vote for governor, &c., may be allowed to

vote for them.

Is there any different information, or knowledge,
or qualification in one case which docs not apply
in the other

Now, in reference to your towns, why cannot

the same individual who can vote for your public-

state or county officers, also vote for your
town officers : Why require a different qualifi

cation ? I believe the same qualification which
will fit a man to take part in the election of state

officers is also necessary to fit them to vote for

town officers. I am aware that a different rule

was formerly prescribed, and probably from this

circumstance an old prejudice now exists in the

minds of some of the members of this Convention

in favor of retaining that distinction. But I ask

them to look for a moment at the reason of the

thing, and see if they can find any reason for pre

scribing one qualification, for a voter in the elec

tion of your state and county officers, and another

in relation to the election of town officers. But,

Sir, I am willing to go the whole length which

is proposed in the amendment of the gentleman
from Pittsficld, (Mr. Briggs,) and provide that the

same men shall vote also in town affairs. I muct
confess that I regret exceedingly that the honor

able mover of these resolutions (Mr. Walker)
should have seen fit to put this distinction into

these resolutions, because I am fearful that it may
operate upon the minds of some gentlemen to pre
vent the passage of the whole provision. I am wil

ling to vote for the resolution and to apply it to

all the little town officers as well as those of

more general importance. I do not believe there

is any danger of abuse from any class of our citi

zens. I want our little municipal corporations to

be preserved in all their purity. I would not de

prive them, xipoii any account, of the privilege
which you confer upon your cities. I hope

nothing will be inserted in this Constitution

which will proscribe one class of the people, whr,

though they may be inhabitants of towns, and

though they may not possess any taxable prop

erty, yet are ready to perform military service

whenever they are called on, and who may hope
at some future time, to acquire property. I am
unwilling to have that class of our citizens marked
as caste. I want them to be allowed to come up
to your town meetings and to express their opin
ions upon an equality with all other citizens of

the town.

Mr. President : I should be very glad to say a

few words upon the subject of the fourth resolu

tion. I am aware that it is not strictly in order

to discuss it at this time, but I may not have
another opportunity, and I should be very un

willing if I had, again to trouble the Convention

upon any subject connected with this report. I

should be very sorry to see that resolution adopt
ed with the language which it now contains, be

cause it seems to me to be somewhat ambiguous
in one of its terms

;
and of all things, a constitu

tional rule ought to be uniform and explicit in its

interpretation. I am told, as I suggested just

now, that the term &quot;

municipal
&quot;

is
differently

interpreted by different individuals. Some sup
pose it is confined to the cities exciusivelv, and
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others suppose it extends both to cities and towns.

I must say that if I am called upon to give a con

struction to this clause of the resolution, I should

be constrained to decide that the term &quot; munici

pal
&quot;

applied to towns as well as to cities. In

deed, if there were time, and it were proper to

trace the origin of the word, I think it would be

come very apparent that it peculiarly applies to

the towns rather than to the cities. The learned

gentleman who reported these resolutions, has, I

have no doubt, traced the word to its origin more

perfectly than I should be able to do. But it

may not be a,miss for a moment to allude to the

origin of the word &quot;

municipal.&quot; All oxir com

mon dictionaries tell us that it is derived from the

Latin word municeps, or municipiam. The origi

nal meaning of the word municeps is a person upon,

whom the rights and privileges of citizenship are

conferred. Every person upon whom the rights

and privileges of citizenship have been conferred

is a tnuniceps, and the corporation in which that

person lives is called a municipium. In its origi

nal meaning, it was applied to country towns ex

clusively. Home itself never had the term ap

plied to it, but its application was confined to the

towns under the jiirisdiction of the Roman em

pire, upon whose citizens had been conferred the

rights and privileges of freemen for some good

acts which they had performed. These towns

were called municipia. Gentlemen of the Con

vention will therefore see, that according to the

original meaning of the word, it would be applied

to the country towns, to the exclusion of the

cities. I hope, however, the chairman of this

Committee will modify this resolution so as to

relieve it from all ambiguity ;
so that there shall

be no difficulty as to whether he means the towns

or the cities, or both. I would suggest that it

would be very easy to strike out the word &quot; mu

nicipal,&quot; and insert in plain, homely English, the

words &quot; towns and cities,&quot; if that is the inten

tion, or &quot;

cities&quot; if it is intended to confine it to

that.

Mr. President, I hope I shall be excused for

detaining the Convention with these remarks. I

hope the amendment of the gentleman from

Pittsfield, (Mr. Briggs,) extending the rights and

privilege of voting, wrill be adopted.

Mr. BROWN, of Dracut. Mr. President : I

did not intend to have made any remarks upon
the resolves now under consideration. I intended

to have allowed them to pass ty in silence. I

have not, thus far, taken any part in the debates

of this Convention, for the reason of personal ill

health and recent domestic calamity. But, Sir, I

should not be true to myself, if, after the remarks

which have fallen from the lips of certain gentle

men in the course of this debate, I were to allow

them to pass by in silence.

Let me premise my remarks in the first place,

by stating that I believe I am radical enough up
on the subject of the first resolve to stand by the

side of the gentleman for &quot;Wilbraham, (Mr. Ilal-

lett,) upon the platform which he has formed for

himself. I hope the Convention will, extend the

rights of the masses of the people of this Com
monwealth upon the subject of voting. And I

hope, in addition to extending the rights of the

voters of the Commonwealth, it will also see fit

to protect the voters in the enjoyment of that

right. I can sec no reason why we should not

learn something by the experience of the past. If

I heard aright the remarks which have been made

during this debate upon the qualification of vo

ters, allusion has been made to the Convention of

1820, in relation to the property qualification.

The property qualification for many of the officers

as well as electors, was retained. Sir, I regard

this simple payment of a tax as a property quali

fication imposed upon the voter. This Conven

tion have already, by an almost unanimous vote,

swept away the only remaining property qualifi

cation for an officer of the Commonwealth, which

remains in your organic law. The people of

Massachusetts have been struggling ever since

1820 to accomplish this result. They have swept

away one provision after another, until, by a vote

of this Convention, we have abolished the last

one remaining.

Now, Sir, I hope and believe the members of

this Convention will come to the same conclusion

relative to the qualification of voters contained in

the first resolution that they already have come

to relative to those of the officers. I am one of

those who believe that the sovereignty rests witli

the people, and I believe the sovereigns should

be considered by this Convention, at all events,

as equal with their servants
;
and I think it is

the duty of this Convention to abolish this prop

erty qualification. I heard one gentleman ex

press the fear that if this little property qualifica

tion of requiring the payment of a tax were

abolished, the little towns would be ruined. If

it lias come to this, that there is but twelve and a

half cents between the little towns of this Com
monwealth and ruin, as has been stated by some

gentlemen in this debate, I should like for one,

to see that barrier removed, and to see the people
of this Commonwealth walk right to the brink of

ruin. But I do not believe in any such result.

I prefer to have every voter in the Common
wealth placed upon an equal footing with every
other voter, and not to have the question of his

qualification for exercising the privileges of a
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freeman depend upon the fact that he is able to

pay a paltry tax of twelve and a half cents or one

dollar and fifty cents. It is well known to every
member of this Convention that there are many
men in this Commonwealth at every election, dur

ing every year, who are as well qualified to vote

at any election as a man who may be worth his

thousands and tens of thousands. They may
have once been worth their thousands, and yet
in consequence of misfortune are reduced to cir

cumstances of poverty and unable to pay the tax

which is imposed. Sir, these men arc not pau

pers. The first resolution, then, as modified by
the amendment of the gentleman from Pittsficld,

(Mr. Briggs,) I concur in fully. It meets my
most cordial assent and approval.

But, Mr. President, the fourth resolution, now
under consideration, I regard as involving the

most important question which will be under

consideration by this Convention. I regard it as

a measure of emancipation to the people of this

Commonwealth. Not to all ; because there are

those who rise in their seats and say they cannot

be coerced. No man, they say, dare coerce them.

But these gentlemen should remember that their

condition and situation in the community may be

entirely different from that of many of their fel

low citi/cr.s. I might join them and say that no

power under heaven could coerce me. Sir, if

any man were to undertake to coerce me to vote

against my will, and I had in my veins a few

drops of craven blood which would not rebel

against such tyranny, I would let them out at

once. But because I am not fearful of anything
of that nature, because I am not in the condition

of some of my friends and fellow citizens, and

because I do not want this secret ballot principle

for myself, it is no reason why I should not be

willing to incorporate it into the Constitution,

when I know that there arc many men in this

Commonwealth who do need this great measure

of protection and emancipation not to remain

upon the pages of the statute book as the foot

ball of every legislature, but in your Constitution,

where it will not be subject to alteration or re

peal, as the excitement of the moment or the will

of the legislature may dictate.

Mr. President, I was exceedingly sorry yes

terday, and I regret to-day, that any gentleman
of this Convention should have felt it necessary,
should have felt it incumbent upon him, should

have felt it his duty to drag into this Convention

scenes enacted in Lowell in the years 18-51 and
18,52. I studiously kept out of this debate for

the express purpose of preventing any recurrence

to those scenes. I listened to the testimony pro
duced in this Convention from other portions of

the Commonwealth in relation to the coercion of

voters, and I was very glad that no allusion was

made to what passed in Lowell in 1851 and the

subsequent proceedings in relation thereto. The

record of all the proceedings during that election,

I believe are pretty well understood and compre
hended throughout the length and breadth of

this Commonwealth, and the adoption of the

secret ballot is its legitimate fruits.

It was there, right in the midst of $20,000,000
of capital, that the first solid and substantial

barrier Avas ever erected against the coercion of

voters on the part of the capitalists in this Com
monwealth. Sir, I look back upon those scenes

at this remote period, I might almost say, with

terror. Xevcr since I touched the soil of Massa

chusetts have I seen so dark a period ; never

have I seen men so terrified, and never have I

seen men so exasperated. Never have I seen

what I conscientiously believe to be such an

exercise of tyranny -by men professing to be re

publicans, and I trust for the sake of humanity,
and for the sake of republicanism that I may
never witness such scenes again during my day.
Two thousand men struggling like giants to

emancipate themselves from what ? Two thou

sand men struggling night and day to do what ?

To gain simply the privilege of voting as their

conscience dictated. Nothing else
;
no more and

no less. Not by burning anybody s houses, not

by any manner of insubordination, nothing of

that kind
; lint struggling manfully and earnestly

for the enjoyment of the rights which the Con
stitution and laws of this Commonwealth, if justly

administered, guarantees to every man. That
was their simple object, and that the only object.

Mr. President : If I heard aright, the gentle

man from Salem, (Mr. Lord,) yesterday made
allusion to the legislative investigations of 18.52,

of the attempt on the part of the agents and over

seers of the incorporated manufacturing Companies
in 1/nvell in the fall elections of 18,51, to vote

the Whig ticket under threats of discharge from

the mills, and he also referred to me as the author

and promoter of that investigation. True, I was
the author, and after the report of the investiga

ting committee, tiie same legislature placed upon
the statute book a stringent act punishing by fine

and the house of correction all agents, overseers

and other persons who should in future be found

guilty of similar offences and I have but little

fear of any comments any gentleman may make

relating to my exertions in behalf of that statute.

Sir, I glory in that resiilt of my humble efforts

in behalf of that measure more than, in any act

of my whole life. It was a measure of emanci

pation to the city I had the honor then to repre-
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sent. And though there was coercion during

the campaign of 1851, and though there were

tin-eats during that election, here is the remedy.

During the last fall another hotly contested elec

tion came off in Lowell, and being earnestly

engaged in it and viewing all that transpired, I

take great pleasure in saying that in all the yards

and mills no man was restrained or interfered

with by his employers ;
I never heard a sylla

ble of complaint ; but on the contrary, all the

men in these mills were perfectly thunderstruck

at the change which this statute had worked in

the freedom of the elections.

But, Mr. President, it has been stated here that

this legislative investigation amounted to nothing,

that no attempt at coercion was proved. An
examination of the record would bring the senti

ment of this Convention to a very different con-

clusion.

Two of the members of that Committee are

delegates to this Convention, one of them its

honorable chairman. It is a record approved by
all of the Committee excepting two, the two

Whigs upon it. This record has become a part

of the history of this Commonwealth, and no one

more than myself regrets that the cause of such

a record existed within the limits of my adopted

State. And in future times, when the members

of this Convention shall have passed away and

been mingled with kindred dust, it will be recalled

as one of the great reasons why this Convention

incorporated the secret ballot in the Constitution

of 1851}.

Let me say I do not believe that the proprie

tors of the mills in Lowell, as a general rule,

ever approved of the coercive measures resorted

to by some of their agents and overseers in Low
ell in the campaign of 18.31, or that they believe,

because a man sells his labor to them for six,

eight or ten shillings per day that he sells to them

his individual liberty and soul at the same time,

as a part of the machinery. No, Sir, I do not

believe that this is the doctrine held by the pro

prietors of these manufacturing establishments at

Lowell, and I was happy to hear the gentleman
from Lawrence, (Mr. Oliver,) vindicate himself

so eloquently yesterday from any such charge.

But that there has been such cases in the city of

Lowell no man. who has seen the record can for a

moment doubt.

There is one thing further to which I wish to

allude. The gentleman from Boston, (Mr. Ilub-

bard,) the other day vindicated, to a very great

extent, many of the wealthy men of Boston from

the charge that they were hard and stony-hearted

in their characters. I assent to all the gentleman

said in that respect, but even among them there

may be a few exceptions to the general rule. There

are princely merchants in Boston who have

princely hearts, and who are not only enterpris

ing men but men of kind, generous and patriotic

feelings. The same I admit for the proprietors of

the Lowell mills. Still the offending agents, and
under them the offending overseers, are still re

tained who made themselves so obnoxious to the

citixens but two years ago. Let me premise fur

ther, that the first election in Lowell took place
on the 10th of November, 1851, and there was
110 complaint of coercion then. The secret ballot

law had been passed, and, to the utter astonish

ment of both sides, eight coalition members had
been elected. Not one word of coercion and in

timidation had been used up to that moment, but

in consequence of some informality of the returns

in Ward 4, the Mayor and Aldermen were kind

enough to the electors of Lowell, to nullify that

election, and ordered a new election on the 24th.

The record shows that then commenced one of

the most violent political campaigns that, ever

took place in the State. Then came complaints
from different corporations, in relation to threats,

coercion and intimidation. In consequence of

these complaints, a committee was appointed

by the Central Democratic Committee, to wait

upon Linus Child, Esq., Agent of the Boott

Corporation, for the purpose of inquiring whether

he had given his overseers permission to coerce

men in his employment. Unfortunately, being

always the first in a breach, I was appointed upon
that Committee. Capt. J. G. Peabody and Dr.

J. W. Graves were of it also, and the question

was put to him, (Mr. Child,) whether or no the

report was true, of his having said that &quot; men
should not be employed upon that Corpora

tion, if they voted the ten-hour Coalition

ticket.&quot;

The gentleman from Salem, (Mr. Lord,) as

serted that he never heard of coercion of voters

till after this secret ballot law was passed, that

then it came from Lowell ; that I, in 1852, pledged

myself, if a committee would be granted by the

legislature, I would prove it. That it was grant

ed, that the treasury of the State was at my com

mand, a six weeks investigation followed, and

the result was 110 coercion was proved, no intim

idation, no threats, used by the agents and over

seers in Lowell towards the operatives, and the

whole result was a proof of gross bribery and

corruption of a voter by the mover of the order,

by purchasing the vote of one Andrew McEvoy
by giving him a &quot; brown coat.&quot;

I beg your indulgence and attention for a mo
ment, to the testimony of some of the witnesses

before the investigating committee.
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First mark the answer of Mr. Child, to the

question of Capt. Peabody.

&quot; I tell you frankly, gentlemen, that if I have
men in my employment who are busying them
selves about this ten-hour law, and A oting the

Coalition ten-hour ticket, they Avill find no em
ployment in this corporation while I am agent,
and lie added, the other corporations in the city
would do the same.&quot;

I Avas present myself, and if my Avord is Avorth

anything, I tell you that those Averc the words

used by this agent on that occasion. I contend

that, at this time, there was a general design to

carry the second election in Lowell by means of

coercion and threats. Whether they intended to

carry out those threats it is not for me to inquire.

It is sufficient for the Convention and the people
of this Commonwealth to know, that they Avere

used. But let us proceed a little further, and see

what Capt. Peabody has to say in regard to this

matter.

&quot; Has liA ed in Lowell tAvcnty-seven years, is a

master carpenter ; has done considerable work on
the Boott in the last three years ;

know Henry
Clough, one of the overseers. Heard Clough say
he had not a Free Soiler or Locofoco to work for

him, if he had he Avould turn him off; he for

merly had two but got rid of them, and he d be
damned if he d eArcr have another.&quot;

Mr. Leonard, in French s confectionary estab

lishment, was the next Avitness in order, who tes

tified as follows :

A-e been in LoAvell fourteen years ;
kiiOAV

Paul Perkins, an overseer on the Boott. Bc-
tvveen the two elections he Avas in the store. S. J.

Varney Avas also there
;
others Averc there but I

do not remember Avho. Cannot state the conver

sation, it was not addressed to me ; it Avas about
the ten-hour system. Perkins Avas telling me
what he had seen and heard during the day. He
paid something about discharging men, as near as

I can remember. He said he Avas glad the time
had come Avhen they could kiiOAV what their pol
itics Avere

; that the corporation had been accused
of discharging men on account of their politics ;

something Avas said by him about his having the

poAver to turn oif, to the amount that he had the

power. Said ho had been to the different corpo
rations, the Tremont for one.&quot;

The next Avitness was Job Flanders, Avho Avas

under the superintendence of Mr. Hardy, an

OA erscer on the Boott, Avho testified as follows :

&quot; On the day of the second election, Mr. John
K. Perkins and I were together in the room. Mr.

Hardy asked us if AVC had been up to A
r

ote
;
we

said AVC had not. He brought some Whig votes
with him, and said there AA

rere some votes for us,
as he laid them on the desk. Mr. Perkins asked

42

him if he had any envelopes. He said he had
not; but, said he, I can get you some. Mr.
Perkins said he Avanted some envelopes because
he did not Avant to go to the city hall (the voting
place) and have them pulling one Avay and the
other

;
he Avanted the envelopes beforehand. I

said nothing, as I remember. Something was
said about going. Either Mr. Hardy said, come,
go up Avith me, or Mr. Perkins

said,&quot; we ll go up
with you. We Avent up into the city clerk s of

fice, and from there into the mayor s and alder
men s room. He told us to wait there while ho
Avent and got some envelopes. He came back
Avith a couple of em-elopes and some Whig votes ;

gave me one and Mr. Perkins another
; AVC put

them into the envelopes, and sealed them. He
said, come, go right up and vote, lie followed us
right up into the hall

; don t remember how far

into the hall he folloAved us. When I turned to
come aAvay, Hardy Avas in the hall.&quot;

In a further conversation AAdth Hardy the same
witness testifies :

&quot; On the Monday between the tAvo electiona

Hardy took me into his lobby in the spinning
room, alone with him. Well, the question is the
ten-hour system. I Avent to the counting room
on Saturday to seethe Squire. He Avent on to

say that if I went on to reduce the capital stock
of the company tAvcnty-five per cent, and to re
duce the hours of labor one-sixth, that 1 couldn t
be retained in the employ of the Boott corpora
tion. It Avould be A-oting half a dollar out of his

pocket, (Hardy s,) and it would be reducing my
pay one-sixth, because if the hours were reduced
to ten, the company could not afford to pay the
same they did now. He said he didn t \vant
such men in his room, and couldn t keep them
if he Avanted to. He told me I had better come
out and vote the Whig ticket and advocate the

Whig cause in the
yard.&quot;

The next Avitness was Mr. Perkins, who was
also in the employ of Mr. Hardy and was second

overseer, Avho testified as folloAVs :

&quot;On the week previous, between the two elec

tions, Hardy called me into his room. Hardy
gave me to understand that the opposite party
was going to make the ten-hour system an issue ;

said the tendency, if the ten-hour ticket wag
chosen, would be to take hah4 a dollar a day from
his pay, and the others in proportion, and if I
voted the ten-hour ticket he shouldn t feel under
any obligation to keep me, and he couldn t if ho
Avanted to. He did not say where he got his au
thority.&quot;

Mr. Thompson, who works on the Boott, testi

fies as folloAvs :

&quot;Work in the iron repair shop for Rufus Mel-
vin ;

know Paul Perkins, an overseer
; at one

time betAA-een the two elections, I heard something
said by him about discharging hands ; I had n t
seen him before for some time

; had been sick ;

he asked me hoAv politics Avas, and if I had been
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out to the counting-room to see Squire Child; I

told him I had not
;
he said it was better I had

not, as those who had had lied
;

I asked him
what they had lied about ; he said they d re

ported to some that Squire Child did n t tell them

right out that he cl discharge them if they voted

the Coalition ticket ; but he said twas no such

thing, for he d had a talk with the Squire not ten

minutes before, and that he came rig lit straight to

the shop, and that the Squire said he d put it to

these men hot and tough ;
he (Mr. P.) said there

were four or five of them, and that the Squire
said if those men who talked with him out there

voted the Coalition ticket he would discharge
them. I said to him, well, then, all who don t

vote the whig ticket will be discharged ;
he said

no, he didn t want me to understand so, and the

Squire didn t say so. Then I said to him, well,

a man can t go up there next Monday and vote

anything but the Whig ticket without getting
turned o:T ; yes, he said, they can

;
I asked him

how : He answered, they could quit work and
leave before they went to vote

; then, says I, you
pretend to say that these men can t go up next

Monday and vote the Coalition ticket without they
leave or get turned off

; no, says he, you may
depend upon it, they can t do it ;

we ve had the

name and now we re going to have the game.&quot;

Let me say here that there were two tickets

only during that election. There was no alterna

tive but to vote one of the two tickets. There

was no medium ticket. A man either had to vote

the Democratic or ten-hour Coalition ticket, or it

was the Whig ticket. But let us proceed with the

testimony.
Rufus Melvin, who works on the Boott and is

an overseer of the iron repair shop, testifies to a

conversation which he had with Mr. Chilcls, and

he says :

&quot;Mr. Child asked me if I d got any men who
wanted to follow Ben. Butler, to cany out that

mean and contemptible plan of his to ruin the

corporations. He said, if I d got any such men,
he shouldn t think they d want employment
there. I told this conversation to my hands.&quot;

Capt. Peabody being recalled, testifies further

that he went with Mr. Brown to see Mr. Child at

his counting-room, and in his examination says :

Mr. Brown said to him, (Mr. Child,) if I un
derstand you, you say you will turn off all your
hands who vote for this measure. His reply was,
I tell you frankly, gentlemen, that if I have men
who &quot;vote for and advocate this ticket, they will

not be employed here while I am agent of this

corporation, and you will find such to be the

action of the other corporations.&quot;

The next testimony to which I allude, is that

ofPliny Litchfield, who is also a man of authority
in that corporation. He testifies as follows :

&quot; I have stated to my men that I had a conver
sation with Mr. Child, and that he told me if

there were any men in my employ following you
(Mr. Butler) in your attacks upon the mills, by
the ten-hour law, that they were not wanted.&quot;

Harris Jackson testified, that, he worked in the

Boott, had been there four years ; that Mr. Litch

field, his overseer, said, that if there were any
men there who wanted the Ben. Butler tcn-hoiu

ticket, they would not be wanted. I understood

him to say that Squire (Mr. Child) said so.

Daniel Eaton, also testified to the following :

&quot; I live in Lowell, and worked on the Boott

during the late elections
;
heard Mr. Child say

one morning that anybody that would follow Ben.

Butler, and vote the ten-hour ticket, was not
wanted in the Boott.&quot;

Samuel Pease, a workman on the Boott, testi

fied as follows :

&quot; I had some conversation about voting ; I said

you re going vip to vote ain t vou? he answered,
No, he thought he shouldn t

;
lie then told me he

heard Squire Child say, that, if there were any
men in the employ of the Boott who voted the

Coalition ticket, they could not be retained or

employed. Mr. Melvin said something to me
between the two elections, a few days before the

second ;
he came into the shop where I was, and

said he d just seen the Squire out here, and he d
made an inquiry of him, how many ten-hour men
he had? He said, he told him, he didn t know
as he had any, viz., ten hour men or followers of

Ben. Butler ; Squire C. said, if there were any
such he didn t want them; there was no other

one present at that time. He also stated, that

he and four others went out to see Squire Chilcls,

from Melvin s shop, Mr. Flint told him the object
in coming to see him, which was, to know whether

they were to be under the control of the corpora
tion in their votes. Mr. Child s made this state

ment, If we had any followers of the ten-hour

system, as he viewed it, they could not be em
ployed on the Boott corporation ; they could not

be retained.
&quot;

The next testimony is that of Mr. Charles W.
Flint, who says

&quot; I worked on the Boott in Mr. Melvin s room
during the late elections. I have worked there

about three years. Melvin said, if he had aaiy
followers of Ben. Butler, thoso in favor of the ten-

hour system, to the destruction of the mills, they
were not wanted, and that Mr. Child said so.

Went to see Mr. Child after that; he stated that
if they had men who were not satisfied with the
hours of labor, and who Avere disposed to go
against the interests of the mills if they had any
such they were not wanted. We had just been

speaking of the elections, Mr. Melvin went out
with us to give us an introduction, I suppose.
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&quot; I didn t sec the paper that was handed round
to sign. I heard of it, but not by Mr. Melvin ;

never heard Eaton say anything about what had
been said to him. Other overseers have often

talked with me upon this matter. They said,

men who voted the ten-hour Coalition Ben. Butler

ticket were not wanted. Paul Perkins said so for

one
;
recollect Philip Ilanly said so.&quot;

Mr. Sylvester testified also to the following

effect :

&quot; Work on the Boott for Mr. Melvin. Have
been in the yard four years next month, Avith Mr.

M. one
year&quot;.

He came to me in the morning ;

said he d seen the Squire, and that he said if he

(Mr. M.) had any followers of Ben. Butler, he

(Mr. C.) didn t want them. I asked Mr. M.
who were followers of Ben. Butler; he said,

those who went that (ten hour) ticket. He said

lie had seen the Squire, and he asked him how

many ten-hour men he had. He said that he

then answered, he didn t know as he had any.
He then said as above, i. c., if lie had any follow

ers, &c.&quot;

And so the record goes on in relation to several

other corporations, the Middlesex for one, Law
rence for a second, and the Bleachery for the third.

There is the testimony of Mr. Patterson, who

worked on the Carpet, under his father. He tes

tified that his father attempted to coerce his vote,

and he heard him state, several times, that those

who did n t vote the Whig ticket, would not be

wanted upon the corporation.

Mr. Howe and Jones testified to similar threats

on the Middlesex corporation.

&quot; Mr. John X. Hodgeman testified, that he

called at the Lowell Bleachery for work. He
was a^kcd by the agent how lie voted. Was told,

the Democratic ticket. I was asked how I could

vote the Democratic ticket, and then apply to the

corporations for work, and vote against their

interest. I was advised not to go to work for the

corporations ;
if I did, I should have trouble. I

was not hired
;
another was, very soon.&quot;

&quot; James Carley. I applied to Mr. Coburn,
overseer on the Bleachery, for work. He said he-

did not want a Free Soiler or Locoi oco.&quot;

&quot; S. II. Hastings testifies, that Lcighton, an
overseer of the Bleacherv, on election day, at the

ward-room, openly declared that he would not

have a Democrat or Free Soiler to work for him ;

that he hadn t any, and he d be d d if he

would have.&quot;

&quot; Addison Putnam testifies to the same asser

tion of Leighton.&quot;
&quot; Win. D. Caskro. Worked on the Bleachery,

and was told by Leighton, that he had no Demo
crats in his employ, and would not have

any.&quot;

And there is the testimony of Mr. Decatcr, as

honorable a citizen as there is in Lowell, who
testified that several of the overseers of the Law

rence Company had avowed precisely the same

doctrines. Then comes the testimony of Mr.

Farnsworth, who was one of the representatives

to the general court, elected at the first and also

at the second trial in 1851. He had been an

overseer for seventeen years, on the Lawrence

corporation, but was finally turned off, after his

long and faithful services. Bxit no charge was

brought against him for exercising any political

influence within the mill in which he was em

ployed. I wish to call the attention of the Com
mittee to the testimony which he (Mr. Farns

worth) gave.

Mr. Farnsworth, in his testimony in relation to

his interview with Mr. Southworth, said

&quot; He did not know of my nomination till after

my election. He said I was elected under pecu
liar circumstances ; that I was nominated on a

Coalition ten-hour ticket ;
and that I was there,

on the Lawrence, as one of their oldest overseers ;

and that mv case was a peculiar one, inasmuch
as I was on&quot; a ticket with B. F. Butler

; and that

it had been stated in public, that all the indi

viduals names on the Coalition ticket were

pledged ten-hour men.&quot;

He says, further :

&quot;He (Mr. S.,) said he didn t know as it

was for the interest of the company to employ
these ten-hour men ;

he did n t know as they
were under any obligations to retain them. I

said to him, suppose you adopt a plan of getting
rid of those ten-hour men, how do you think the

country, the people around, would look at it ?

His rcplv was, he did n t care what they thought
of it.&quot;

In a further conversation, he says :

&quot;Now, supposing, said he, they hint to me
that such and such men are not wanted in their

employ ;
if I keep right along, and keep these

men in my employment, how long do you sup
pose I should hold my situation ? I could not
here exactly state the time he gave, but it was
three or six weeks, that he should not hold his

situation. He requested me not to say anything
al out this conversation, till we had another in

terview. He said he wished to consider the

matter further, and thought I had better consider

the matter over.&quot;

Further, Mr. Southworth says :

&quot; I don t wish to place you in an embar
rassed position, and I have no objections to your
stating what I now say to you. He added, under

my views, when you go to the legislature, you
must consider your connection closed with the

Lawrence Manufacturing Company. You can t

E)
there and be considered an overseer in the

awrciice Manufacturing Company.&quot;
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He was elected on the 24th of November, and

his discharge bears date, as appears from a let

ter of the agent, which is before me, of the tenth

of December, 18ol.

Mr. President, I will not pursue this damning
record further. I believe it is enough to justify

all those gentlemen who were interested in, and

all the authors and encouragers of that examina

tion ;
I believe it will justify them in the light of

their own conscience, which is the most impor
tant, and also before the people of this Common
wealth. I believe the people have already justi

fied it. I should not wish any better cause to

argue before a Middlesex jury than the question

whether certain persons did or did not attempt to

coerce voters in the city of Lowell, in 1851.

Gentlemen will remember that a good deal of

consequence was attached to the question what

should be the political complexion of the State,

and that it depended on the second trial in Lowell.

All the officers in the Commonwealth were to

have their election decided by the question whether

the voters of the city of Lowell would stand up
in their native right and dignity, and rebuke all

attempts to interfere with their rights. And most

nobly and manfully did they do it. If I under

stand the feelings and opinions of that people,

never again, during the present generation of men,
will the attempt be renewed. But it will be met
in an entirely different manner. Because, I do

not believe that the voters of the city of Lowell

will ever again submit to anything of that kind,

as quietly as they did before. But I do not throw

thi* out to provoke ;
I do not believe there will

be any wish or any desire, on the part of the pro

prietors of those mills, to attempt anything of that

kind.

Now let me say, because I am one of the pro
scribed men of the city of Lowell, one of the men
mentioned in the &quot;

Mercury&quot; as a person to be

driven out of the city of Lowell, that I should

like to see that community that can do it. That
was the doctrine, the doctrine of coercion, openly
avowed, and published daily and weekly by the

Whig organ in that city.
&quot; Trade with no one

unless he is a Whig ; give a favor to no man un
less he is a Whig ;

do nothing courteous, or neigh

borly, or polite towards any one unless he is a

Whig.&quot; But I am happy to say that I believe

the feeling has changed in that community, be

cause, unfortunately for the principle, it turned

out, as it did in New Bedford, that a ma
jority of the consumers and a majority of

the business men in that city were on the Coali

tion side of the house, and it was a very difficult

matter to starve them out. I am one of those

who believe, and I wish to avow it here, that I

am not hostile, as I have been charged with being,

to the interest of the mills in Lowell. Every in

terest that I have in life, so far as regards proper

ty, is centered there. Every interest of a family
with which I am connected and it is not a small

one is centered there. I am the last man in the

city of Lowell to attempt or desire to do anything
to the injury of those mills. I look upon them,

although owned principally by men in Boston, as

of far greater consequence to the working men,
and women, and citizens of Lowell, than to the

stockholders here in this goodly city. I look

upon the interest of the operatives, who have

wrought out, by unceasing toil, millions for the

city of Boston, as paramount to the interest of the

stockholders, and both shall receive my protection

according to their deserts. These are my senti

ments
;
and when capital undertakes to control

labor, and subsidize every operative in the mills,

and compel them to vote for this or that measure ;

when the agents and overseers undertake to say

what shall or what shall not be a political ques

tion, then I am hostile to that doctrine, although
I do not think that doctrine can now be carried

out in the city of Lowell. The interests of capi

tal and labor are identical, and they should go
hand in hand. Let me ask those men who own
so much of this world s goods, how much of it

would be left to them, were they to lose what has

been contributed to their store by the hardy sea

men, or the ingenious and industrious mechanics

who make the machinery, or the operatives who
tend the looms. The laboring class produce pret

ty much all the wealth of the State ; they pay

pretty much all the taxes of the State ;
and it is

out of them that the great store of wealth in this

Commonwealth has been extracted, and through
them it will be increased. Then, let me ask this

Convention, does it not well become legislators to

protect the very corner stone on which our wealth

and prosperty rest ? Legislate for man first, and

for capital next, that is my political economy ;

that is my philosophy.

What we here complain of in Lowell, for

years, is the fact almost intangible, but never

theless a fact that somehow or other the only

way to be promoted in the mills, or to rise gene

rally to position and place, was by being a Whig ;

and that this was the only avenue of promotion.
From this testimony, Sir, I submit that it is

proved beyond all question, that

First, That there was a pretty general combi

nation in Lowell, in 1851, among the agents and
overseers of the companies to carry that election

of the 2-ith November by coercion and intimida

tion.

Second, That threats were used in the yards, in
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the mills, in the streets, and in the ward rooms ;

and that the general right of men and companies
to dictate how their employees should vote was

promulgated and avowed.

Third, That a Coalition representative elect,

J. E. Farnsworth, was, by the agent of the Law
rence Company, Mr. Southworth, turned out of

the mill for the reason that he was elected as a

Coalition representative.

Fourth, That as a result of this coercion, and

the consequent investigation, the legislature of

18o2 enacted a stringent Act against coercion in

future.

Fiff/i, I concede that coercion, intimidation,

and threats of turning out of employment those

who vote the Democratic Coalition ticket have

ceased in Lowell.

Mr. President, I regret that the gentleman from

Salem, (Mr. Lord,) is not in his seat to-day. He
made a peculiar speech yesterday, and made some

peculiar statements. I have no doubt he enjoyed

them ;
and for aught I know, he had very good

reasons for making them
;
and had he not at

tempted, in this body of honorable men, to make,
or rather repeat, a foul and oft refuted slander

against me, I certainly would not have alluded to

it or anything he said of that character. But,

Sir, I must say in the outset, though I have seen

national and state conventions and legislatures, I

never beheld so talented, so able, and, I believe,

no more patriotic body of men than is assembled

here. I feel really, Sir. that I am among gentle

men ; and, Sir, I am proud of the fact, that I am
a very humble member of this Convention. I

think it is my duty, being among such a body of

men, to behave like a gentleman ;
and that the

language that comes from my lips should be that

of a gentleman. Therefore, although there was a

sort of a side-thrust, of a very unpleasant nature,

made at me, I have no recrimination to fling-

back. I do not believe, Sir, that it is necessary
for me to attempt to vindicate myself, to any great

extent, from the charge in this body. It has

ceased to be a charge in the city and county in

which I reside, and no man repeats it. I heard

the allusion with no pain no offence.

It is sufficient that before the close of that in

vestigation I entirely vindicated myself from so

foul a charge before all honorable men. In

relation to the good opinion of those who do

not belong to that class of persons I care but

very little. And I would not have spoken
on this subject, on this occasion, were it not

that every word said here goes down to pos

terity. Allow me to say that there is not

one solitary particle of truth, not even the

shadow&quot; of truth, in the charge. And, Sir, it

really seems most unfortunate for men, and

most unfortunate for a party, when they arc

obliged to pull down their opponents by private

slander and personal abuse, and even going, as in

this instance, to the extent of subornation of

perjury, and of bribery, in addition. Then I

trust the Convention will spare me for a moment
if I read the testimony in answer to the Irishman,

McEvoy, who was brought before the Committee

in the charge of several Lowell Whig lawyers

and had been in their keeping several days, and

his testimony thrust in by fraud, as the chairman

of that Committee will bear me witness, as a side

issue for the purpose of inflicting a stab upon my
reputation. It was a poor offset to the charge of

tyranny by corporations owning some twenty mil

lions of capital in Lowell. Mr. President, if the

Convention will spare me for a moment, I will

read a portion of the testimony in vindication.

The first witness was Mr. Alger, who has been

my partner for several years, and who I believe

to be a truthful and honest man. And the cir

cumstances all show that it was a mere act of char

ity, done in broad daylight, in my office and in

the presence of five or six persons. That was all

of that gross charge of bribery. There is the

whole of it which has been bruited throughout

the breadth of the State and the Union.

Mr. Alger testified as follows :

&quot; Am partner of Mr. Brown
;
know Andrew

McEvoy. He came into our office between the two

elections, about the 17th of November, evidently
somewhat intoxicated. He was out at both

elbows, and I said to him, Andrew, you are of

the ragged Democracy. Maguire and O Neal
were there. He came near me and said, yes,
and then turned and asked, Aiut none of you,
here, rich enough to give me a coat r and then

turned to Mr. Brown and said, Misther Brown,
can t ye give me a coat : He says, Yes, Andrew,
I have one at home, and I ll have it here this

evening or in the morning. There was nothing
said about voting one way or the other. I had

always known McEvoy as a Democrat ; he had
been active on political occasions. He had lived

in one of Mr. Brown s houses. That evening or

next day, Mr. Brown, brought in the coat, and

told me that it was for Andrew, and hung it up
in the back office. Saw McEvoy have it soon

after.&quot;

George Maguire, sworn :

&quot; Was in Brown s office when McEvoy came in,

about election time. He was a little the worse

for liquor. Some one said he was one of the

ragged Democracy. His coat was badly torn

and patched. He said, Mr. Brown haint ye

got a coat? Mr. Brown replied, Andrew, I ve

&amp;gt;-ot one at the house, come to-morrow and I ll

bring it down. There was nothing said about
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voting. He, Mac, was a right up and down
Democrat considered so.&quot;

Patrick O Neal, sworn :

&quot; Know McEvoy ;
was in Brown s office when

he came in. Algcr remarked he was of the

ragged Democracy. He asked if some one could
not give him a coat, and said,

&amp;lt; Mr. Brown, can t

you r Mr. Brown says, I ve one at the house,
and to-morrow I ll bring it down if it will do you
any good. Nothing said about voting at all.&quot;

Jonathan Ladd, sworn :

&quot; Practice law in Lowell. Office near Pool &
Sweetser. Saw Mac in the entry a week ago to

day. Says I,
&amp;lt; Mac, what are you driving at. He

asked for Pool & Sweetser ; told him they were at

supper or out of town. He was very anxious to

see Pool & Sweetser. Asked if there was any
trouble, he replied

&amp;lt; no
;

said he wanted to get his

coat. I asked him if it was the coat he testified

about ; said it was. Asked him how they came

by it, and he said they came and got it to carry
to the Courier office. Asked him what his poli
tics were

;
said he was a Democrat. Asked him if

Brown gave him the coat to be one, he said, no.

He said, we ve lived in a tenement of Brown s

some time ;
I hadn t only this one, (showing the

ragged one he had on;) and I asked him if he could
not give me a coat. Mr. Brown told me he did not

know, but to come down and he would see. In a

little while he did go down and got the one in

question. I asked him how he came to go to

Boston and testify about Mr. Brown as he did
;

he said his friends got him down, and was put
under oath and had to

testify.&quot;

Xext comes Matthew McCafferty, and he testi

fies that he knew McEvoy, and had known him
for six or seven years to be a Democrat. Was
not a voter. Asked to see Brown, and Sweetser ;

advised him not to see Brown or any other Coali

tionist
;
this was one or two days after his testi

mony. Said that Mr. Pool had stolen his coat,

and he had a witness to demand it.

Josiah Corner sworn, who was a flour and grain

dealer, and he testifies on his examination that he

carried a barrel of flour to McEvoy on the order

of Stephen Castles, and charged it to Castles
; he

did not charge it to the young man who brought
the order, but to Castles, as part of the considera

tion of the testimony of Mr. McEvoy. In addi

tion to that is my own testimony, but it is

unnecessary to allude to that.

I have but one word further to say. Xo man
in the Commonwealth, and no man in this Conven

tion knows any better in relation to the whole of

this proceeding than the gentleman from Salem
;

at least that is my opinion. After this investiga

tion had commenced and had gone to a certain

point, the matter was brought up in the House

by the gentleman from Salem
; and at that time

a Whig member of that committee from the city

of Boston, Mr. Wiggin, who is an honorable and

high-minded man, who had heard the whole of

the testimony before the Committee, and knew

every particle of the proof and the rebuttal rose

in his place and rebuked his friend who had at

tempted to slander an opponent, and told the leg

islature of 1852 that there was not a word of

truth in it. This was done of his own free will,

wholly unexpected to me, and while I was at

home in New Hampshire on a visit to my sick

father. Here is his testimony as reported in the

papers at the time :

&quot; Mr. Wiggin took occasion, incidentally, to

exonerate Mr. Brown, of Lowell, from the stigma

resting 011 him in the minds of many members of

the House, and arising from the statement made

by McEvoy, who testified before the Committee

on the Lowell Corporation cases concerning the

way he received the old brown coat. According
to Mr. Wiggin, McEvoy was always drunk, had

always been a Democrat, and had received the

old brown coat in charity, and not on account of

any service to be rendered. This statement, Mr.

Wiggin said he felt bound in justice towards

Mr. Brown to make.&quot;

Again, during the last legislature, the gentle

man from Salem revived this slander, and again
the honorable member from Boston, Mr. Wiggin,
rebuked him and at once. I have no objection

to gentlemen passing jokes around at my ex

pense, not the least
;
but I trust that there is

no gentleman in this Convention who will feel

himself justified, after this exposition, in com

mencing that warfare anew. If so, I can only

say that that gentleman will extort from me no

reply not one word. I trust, Sir, that for the

good fellow feeling which may exist between me
and all my associates in this body, I trust for

the honor of humanity and the self-respect of the

community, that I shall never again be under

the necessity, while on this floor, of vindicating

myself from this foul and unjust charge.

Mr. WESTOX, of Duxbury, moved to amend
the amendment of the gentleman from Pittsfield,

so that the resolution would read as follows :

Resolved, That the Constitution be so amended
that the payment of a tax shall not be required
as a qualification to vote for any national, state,

county, district, city, town or parish officers, or

in town or parish affairs.

Mr. WESTOX. I am in favor of the amend
ment of the gentleman from Pittsfield, and I

shall give my vote for it
; but I think the amend

ment which I have proposed will perfect it by
extending it to parish affairs. I do not know

why we should make any distinction, or why we



29th day.] QUALIFICATION OF VOTERS. 665

Thursday,; [June 9th.

should require a different qualification from those

who vote in parish affairs from what is required
of those who vote in town affairs. I presume
that it will not be denied by the gentleman from

Pittsficld that we have poor men who belong to

parishes, as well as poor men who belong to

towns, and I wish to see their rights protected.

For this simple reason, I hope I shall have the

concurrence of that gentleman in favor of my
amendment.

Mr. UPTOX, of Boston. I do not propose to

make a political speech, because I do not think it

is useful to this body to hear one. It is said that

Col. Davy Crockett, once in Washington, rose to

a question of order, and wanted to know if it

would be in order for him to print a speech which

he did not deliver, and send it home to his con

stituents, just the same as if he had delivered it r

My own. impression is, that in relation to this

class of speeches, there would better be an order

of the Convention to have them all printed to

gether in a supplementary volume of the lleports

of the Debates of the Convention, with a title

something like this &quot;Much Heading and Little

Knowledge.&quot;

I confess, Mr. President, that until the question
was stated just now, I did not know what subject

was before the Convention. The resolve now
under consideration proposes that the payment of

no tax shall be required as a qualification to vote

for governor, lieutenant-governor, senators or rep
resentatives. The amendment of the gentleman
from Pittsfield proposes to extend this provision
to town officers, and town and district affairs

;

and there is another amendment proposed by the

gentleman from Duxbury, to insert also the word

&quot;parish.&quot; Now, I am in favor of the amend
ment proposed by the gentleman from Pittsfield,

and for a very simple reason
;
I want to steal no

capital in favor of popular rights under false pre

tences. I do not want to give the people of the

cities and towns of this Commonwealth a chance

to vote for the office of governor, when in their

own town affairs they are not allowed to vote for

constable. I do not want to allow them to vote

for lieutenant-governor and councillors, when in

their own towns they have no opportunity to

vote for hog-reeve. This principle runs through
the whole category of officers. If you propose to

abolish the tax qualification in the election of

your prominent state officers, on account of popu
lar rights, I say you should extend the principle
to all town officers and all town affairs. If gen
tlemen get up here and say that a tax qualifica

tion, is not required when you elect your gover
nor, lieutenant-governor, senators and representa

tives, and yet say that it is required for town

officers and town affairs, I say they state a prop
osition which cannot be maintained before the

people of this Commonwealth. It is a false prop
osition. What is the argument ? It amounts to

this: Gentlemen say, &quot;We cannot suffer these

individuals to vote in our town affairs, and in our

school districts, because they do not have any in

terest in these matters
; they pay no taxes, and

we do not want our money voted away by them.&quot;

But mark the inconsistency, Mr. President. They
are willing to let these same individuals come up
to the polls and vote for senators and represent

atives in the general court, where the money of

the Commonwealth may be voted away by thou

sands and millions of dollars, but they will not

let them have anything to do with A oting the

town money. That is just what the argument
amounts to, and that is the whole of it.

Now, Sir, I am opposed to such a principle as

that, and I am ready to meet gentlemen upon
that issue. Whatever qualification is required
in any city or town in this Commonwealth, to

constitute a man a citi/en or inhabitant of that

city or town, the same qualification ought to be

required to entitle him to vote in all state or

national affairs. I hope that the amendment of

the gentleman from Pittsfield will prevail ;
but I

hope that the amendment to the amendment,
which was submitted by the gentleman from

Duxbury, will not prevail, and I think there is a

very good reason why it should not be adopted.

,The officers of parishes and religious societies do

not fall within the limits of a subject known to

the Constitution and the laws as such. We do

not undertake in our Constitution to do anything
more than to protect all kinds of religious socie

ties, and protect religion in the aggregate ;
but

we make no distinctions. Gentlemen say that we
should adopt a principle that no tax shall be re

quired in order to vote for officers depending upon
the Constitution. But if you look at the Constitu

tion you will find that there are a great many
officers in this category, recognized in the Consti

tution, as for instance selectmen of the several

towns and town clerks. But the principle be

hind all the rest, which makes me in favor of the

amendment of the gentleman from Pittsfield is

that it carries with it that conservative principle

that the same qualification which enables a man
to act conservatively and properly in national

and state affairs ought to entitle him to vote in

minor affairs. There is a story told of a man
down in Providence, who said that he as much
believed in the existence of the Deity as he did

that he had an excellent article of flour to sell,

and anybody might ascertain that fact by just

calling at his store
;
and he added that he would
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Bell it just as cheap as anybody else. Now I

want to obtain no mixed capital of this kind.

My desire so far as my vote is concerned, is to

have this matter put into a consistent shape. As

it is now, it is left to the legislature to settle this

matter in relation to the towns ;
but I wish to

take that power from them. I have been some

what convinced from the arguments of some

gentlemen here, that the legislature is rather an

uncertain place. It is changing from year to

year ;
some years a large tax might be required

to enable a man to vote in town affairs, while

the next year perhaps they would require 110 tax

whatever. I .believe we ought to have this mat

ter settled in our fundamental law, and I hope
we shall put it upon the true and proper ground,

which I think is this. If an individual can show

his interest in the community I care not how it

be established if he is interested there, he is

entitled to vote. It is for gentlemen of the Con

vention to determine in what form that interest

shall be established how the individual shall

manifest it. I think the amendment which is

proposed by the gentleman from Pittsfield will

put the matter upon the true and right ground.
It will then follow as a matter of course that

gentlemen in voting what shall constitute an in

habitant of a town, will place that inhabitancy in

such a shape that it will be properly recognized ;

and any individual can take part in the doings of

the various cities and towns of this Common
wealth who can show that he has a true and

proper interest so to do. I hope that the amend
ment of the gentleman fiom Pittsfield, which I

think covers the whole ground, will be adopted,

and that the amendment to the amendment,
offe* ed by the gentleman from Duxbury, will be

rejected.

Mr. BOUTWELL. I would ask the gentle

man from Boston, (Mr. Upton,) what he intends

doing himself? Whether he intends this Con
vention to understand, if the amendment pro

posed by the gentleman from Fittsfield should be

adopted, that he will then vote for the resolution

as thus amended ?

Mr. UPTON. In reply to the gentleman s

question, I will say to him that I intend to vote

for this resolution through and through out and

out; and then afterwards do what I can, and

labor as much as I can, to make the question

of &quot;inhabitancy&quot; a proper question that is, to

lay down some principle or test by which &quot; in

habitants
&quot;

shall show that they have a sufficient

interest in the welfare of the Commonwealth to

entitle them to the right to vote in town as well

as State elections.

Mr. BOUTWELL. I am satisfied with that

explanation, and have only to say in relation to

it, that the difference between the amendment

proposed by the gentleman from Pittsfield and
the resolution as reported by the Committee, is

not a difference of principle, but of expediency

only expediency as to the extent of the applica

tion of it ; and therefore I am glad to know, that

while gentlemen 011 this floor may differ as to the

expediency of giving full and entire development
to the application of this principle, many gentle

men, who under other circumstances might have

been opposed to it, are ready to come and record

their votes in its favor.

In reference to this amendment, I wish to

bring back the mind of the Convention to the

business we have in hand, whether it relates to

the Constitution of the Commonwealth or to all

the legislation and affairs of the State whether

we are here to put upon record, and in the form

of propositions to the people, every truth which

we may regard as correct and proper in itself, or

whether we are to submit to them only those

truths which we regard in their nature as being so

important as to justify their being incorporated
into the Constitution ? I think that, manifestly,

our duty is the latter course
; and, thinking so,

let me say a word in regard to the application of

the rule to the matter in hand.

The Constitution of the Commonwealth, as it

now stands, provides that any person who has resi

ded within the State one year, and who has resided

in the town in which he may propose to vote, six

months, and who shall have paid a tax which

shall have been assessed within the last two years,

shall be entitled to the exercise of the elective

franchise. What, then, do the Committee pro

pose to do ? Merely to strike from the Constitu

tion this tax-paying qualification. If the reso

lutions of the Committee shall pass, as I trust

they may, without the amendment of the gentle

man from Pittsfield, we shall, in the first place,

assert a great principle namely, that the right of

voting is in the man himself, and not in any ac

cident that may appertain to him
;
and then, in

the next place, we remove all constitutional disa

bility to the application of the principle. Now,
the question is whether or not that is enough ;

whether, in the discharge of our duty in amend

ing the Constitution, we go far enough when we
remove all constitutional disability to the appli

cation of this great principle ? I stand here to

say that I think we do
;

and that we may
as well yield to the people and their representa

tives in the legislature the power of removing

any further disability which thcv may find, or of

imposing any restriction not inconsistent with the

organic law, which a change of times and circuin-
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stances may indicate as being necessary ;
in other

words, that we will not undertake, in this partic

ular, to throw over the legislature of the State

the Constitution of the State by way of repealing

statutes passed before. And this brings me to

ask the Convention whether it is not wise to take

the resolutions of the Committee substantially as

they are reported. It may, perhaps, be necessary,
in some respects, to change the language ;

but I

think it would be wise to confine ourselves to two

things ; first, the establishment of the principle

itself; and secondly, the removal of all constitu

tional difficulties to the application of that prin

ciple. That is what the Committee propose to

do ; and while the gentleman from Pittsiield, by
his proposition, accepts the whole proposal of the

Committee, he only goes further, and proposes by
Iris amendment to repeal those acts of the legis

lature which may as well be repealed by the leg

islature itself at any subsequent time.

I have a word further to say as to the difficul

ties which will undoubtedly arise if the amend
ment of the gentleman from Pittsfield should

prevail. The people of this Commonwealth have

expressed a desire to have their organic law

amended. Various questions relating to proposed
amendments have been discussed before them

;

but I do not know that the particular matter we
have now in hand has been anywhere discussed,

either in public meetings of the people, or in the

newspaper press ; and therefore, as regards this

particular question, we have not that amount of

light and information which we have in regard to

many others, and can only follow the lead of the

people in this matter so far as we have faith in

their disposition to adopt a sound and correct

principle.

Now, I take it that, as judicious constitutional

legislators, our first business, our chief aim, should

be to ingraft upon the Constitution a true princi

ple, and if we accomplish this I think we may
be well satisfied with the result. Ought we not

then to pursue such a course, in reference to the

incorporation of a principle in the Constitution as

to remove or avoid every extraneous objection to

the adoption of the Constitution ? And I beg the

gentleman from Pittsfield to consider if it be not

true that all the men of this Commonwealth, who
would vote for the proposition in the form in

which he presents it to the Convention, would vote

for the proposition of the Committee ? I think it

is unquestionably true
;
because his proposition is

the major proposition, that of the Committee-

is the minor. If we adopt the proposition of the

gentleman from Pittsfield we adopt that of the

Committee
;
and if we adopt the latter, as I trust

the Convention will, then the judgment of the

people being taken, does it not follow that, through
the ordinary channels of the government, they
will see that the principle is applied ? And, on

the other hand, I ask that gentleman, if he desires

the adoption of this principle, whether he does not

haxard it by persisting in his present course r I

undertake to say that if his lead be taken in the

Convention in this matter we shall discover that

the principle will be jeopardized in order that its

application may go thus far. I submit, that such

a course would not be a wise one
;
and am willing

to take the responsibility of voting against a pro

position containing a principle I admire because

by adopting that course I hazard the adoption
of another which I equally admire, and thereby

may loose both. My &quot;

no,&quot; therefore, will be re

corded against the amendment, not on account of

the principle involved in it, but because I think

it endangers the adoption of the principle into the

Constitution itself. Responsibility must be taken

by men upon this floor. &quot;We are not here to in

corporate in the Constitution all the principles

which we may entertain and believe to be true.

We are merely the representatives of others

men who are intrusted with the exercise of the

powers of others. We are attorneys, who have 110

powers except such as are derived from those who
sent us here. If, then, the charter of that power
is before us, let us see what it embraces

;
and yet,

after all, perhaps, that is scarcely a question to be

made now, for I presume that there is not a gen
tleman 011 this floor who feels himself able to say
what the feeling of the people upon this question

really is.

I therefore think that the safe course is to ad

here to the proposition offered by the Committee.

If that is adopted the beneficial application of it

will follow as a matter of necessity ;
and if it is

rejected, certainly that of the gentleman from

Pittsfield will be rejected also, as the latter em
braces the former. I do not go for sacrificing the

principle under such circumstances as present
themselves now. I have nothing further to say
011 this matter. Indeed I would have preferred

to have said nothing at all, but I saw that the

principle was in danger so long as we were en

gaged in contention as to the extent of its appli

cation. Make sure of the principle itself ;
remove

all constitutional disability to the full and free

application of it, and all other good will follow.

Unless this moderate course is pursued, I believe

that a stain will remain upon the Constitution of

the State which will not be readily effaced.

Mr. BIUGGS, of Pittsfield. In reply to one

of the remarks of the gentleman who has just

taken his seat I would observe

Mr. PERKINS, of Maiden. Will the gentle-
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man from Pittsficld permit me to ask him a ques

tion before he proceeds ?

Mr. BllIGGS. I do not understand the object

of the inquiry, and not knowing that, cannot see

whether it would be pertinent.

Mr. PERKINS. There is now a statute law

on this subject ;
and the question I desire to ask

the gentleman is whether his amendment proposes

to repeal that law ?

Mr. BRIGGS. No, Sir.

Mr. PERKINS. One other question. Is it in

the power of the Convention to alter a statute

passed by the legislature ?

Mr. BllIGGS. The Convention by the Con

stitution, if adopted by the people, will say what
the general character of the laws hereafter shall

be.

The gentleman for Berlin, (Mr. Boutwell,)
said something about the Convention following the

lead of the gentleman from Pittsfield. The gen
tleman from Pittsfield does not pretend to take

any lead here. I merely renewed an amendment
which was offered in Committee of the Whole by
some one else, but I really do not know by whom.
It is enough for me that I believe the amend
ment to be proper and valuable.

I understand the gentleman to say that we are

to act here only upon principle, and, with the

view of removing obstructions to the carrying out

of principle by the legislature. Let me ask the

gentleman if he is in favor of the principle of

secret ballot ?

Mr. BOUTWELL. If the gentleman will

allow me, I will correct him. lie has not correctly
stated my remark, when he represents me as

saying that our first business here was to establish

principle. I said it Avas OUT first duty.
Mr. BRIGGS. I ask the gentleman if he is in

favor of the secret ballot.

Mr. BOUTWELL. Certainly I am.

Mr. BRIGGS. Then, let nie ask what ob.

struction is to be removed to enable the legislature

to establish that principle? Sir, the gentleman

objects to this amendment, because there is to be

a vote of the Commonwealth upon the adoption
of the Constitution, and he says the legislature

may regulate this matter. Why, Sir, is there not

a law upon the statute book, establishing the

secret ballot ? Do we want any constitutional aid

in regard to this matter ? or, may the legislature

act as they please ? Most certainly ; and there

fore, as it appears to me, that part of the gentle

man s argument has no very great weight. The

legislature may
Mr. BOUTWELL. I do not like to interrupt

the gentleman from Pittsfield, but if he will allow

me, perhaps, I could say a word which might

obviate the difficulty . The Constitution, as it

now stands, provides that the people shall vote

by written ballot. Up to the year 1828, written

ballots only were used
; therefore, under the

Constitution, as it stood originally, secret ballot

ing was one of its provisions. In 1839, under

the operation of the decisions of the Supreme
Court of the State, and by an Act of the legisla

ture the ballot became open. Now, we believe

that, as a principle, the ballot should be secret ;

and therefore when we propose to incorporate it

as a principle in the new Constitution, we propose
to do nothing more than to incorporate a principle

which was originally there.

Mr. BRIGGS. I do not see that my friend

for Berlin, has at all answered the argument
which I was making against liis argument. I

understood him to contend that, in his estimation,

one sufficient reason for all this was to remove

the constitutional obstructions in the way of

establishing principle. The proposition, as it came

from the Committee, limited the non-payment of

taxes only so far as regarded the election of gov

ernor, lieutenant-governor, senators, and repre

sentatives, and now the amendment of the gentle

man for Berlin, would limit it in pretty much the

same manner, by providing that it shall apply

only to the election of those officers whose election

may be provided for by this Constitution. He
goes as far as the Committee goes, and perhaps,
a hair s-breadth further

; but when he comes to

my proposition, which is exactly the same in

principle, and indeed, nothing more than a slight

extension of it, he objects to it on the ground that

the principle itself may be endangered ;
and he

argues that the principle once being established in

regard to state officers, the legislature can easily

extend its application. But, where is the gentle

man s consistency ? He proposes, as I understand,

to incorporate a provision into the Constimtion,

providing for secret ballot in all elections, when
he well knows that the legislature at this very

day have the power to provide for this matter if

it should be desired by the popular voice. With
all due respect, therefore, to the gentleman, I

really must say that I thought that part of his

argument did not carry with it much weight.

The gentleman repeats that he goes for establishing

principle. What principle is there in saying that

in voting for governor, lieutenant-governor, and

members of the Senate and House of Representa

tives, there shall be no property qualification?

It is a mere proposition and nothing further a

proposition which the legislature might at any
time adopt unless there were a restriction in the

Constitution to the contrary. And if the Con

vention should do what the gentleman desires it
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should do, what will he the effect ? There is

already a law providing for a certain property or

tax-paying qualification in the election of town
officers ; and now, the gentleman proposes to

leave that law in full force, while he provides for

exemption in case of the election of all State

officers.

Let us follow this a little further. The way to

establish a principle is by carrying it out. Now
suppose lie succeeds in voting down this amend
ment ; at the next session of the legislature some

gentleman gets up in this hall, and proposes to

repeal the law requiring a property qualification

in the votes for town officers, and immediately
another gets up and says that the people have

acted upon this subject, and have, by the exer

cise of their original powers, made a constitu

tional provision, which provides that it shall not

extend to the elections in relation to town affairs,

and in the election of town officers.

Now, Sir, let me ask you if what the gentle

man for Berlin, (Mr. Boutwell,) asserts and

claims, with such earnestness and energy, is the

thing which we are after ? Let us establish a

principle ! Pray, what principle r The princi

ple that, for the election of a few public officers,

the property qualification shall he abolished, and

a principle that, in relation to all other officers, it

shall remain as it is. That is the principle you
establish by voting upon this amendment. Hu
man ingenuity cannot escape from it. How can

you escape from it ? Sir, the Committee propose
to free one class of officers from the restraint of

the tax qualification, and the gentleman says,

that is a great principle. My amendment pro

poses to place the voters for all officers in your

government upon the same platform. Xow, if

you refuse that, I say that the extent to which

you establish a principle, is the exemption from a

property qualification only. If you do not adopt

it, how will the matter stand ? Here are your

governor, lieutenant-governor, senators, and rep

resentatives, four in all, who are elected by voters

qualified without the payment of a tax. You

propose to add very much to the number of state

officers, who are to be elected by the people, and

yet this limited, strict, and narrow proposition, to

extend this system to only four officers, leaves all

this numerous list of officers to be voted for by
those only who pay a tax. Is that a principle ?

Sir, if you establish a principle, let it have fair

play and full sweep. It is a pretty pcor boon to

extend to that class affected by this proposition,

to say that they may have the right to vote for

governor, lieutenant-governor, senators, and rep
resentatives

;
but when you come into the little

republics, the towns of the Commonwealth, of

which they are constituent members, you do not

allow them to lift their hands in town measures,

and you interpose a little poll-tax, and say to them,

that if they do not pay that, they are not freemen

there ; you may vote for governor, lieutenant-

governor, senators, and representatives, but you
must not vote in your own domestic affairs.

But it has been said, that the legislature will

follow the lead. In the name of Heaven, what

lead ? Why, you have removed all restraint from

the voters for these four officers, and have said,

by your yeas and nays, that you will not remove

it for all other officers
;
and you have gone to

the people on that, and they have adopted it, and

by this action you have negatived the right of the

people to extend this right. Now, Sir, I go,

with the gentleman, for establishing a principle.

And pray, Sir, what is that principle ? It is,

that no property qualification, even to the pay
ment of the poll-tax, shall be required of any

citizen, in order to enable him to vote for any
officer in the Commonwealth, from governor
down to a fence-viewer. This is the principle,

and that is the way, in my opinion, that it should

be decided.

Mr. BATES, of Plymouth. I desire to say,

in this connection, that if the amendment of

the gentleman from Pittsfield should be rejected,

I propose, with the consent and approbation of

the chairman of the Committee which reported

these resolves, to move an amendment, which, in

my judgment, shall cover the whole ground, and

it is, to strike out all the resolution after the word
&quot;

vote,&quot; and insert instead thereof, the words,
&quot; for any officer whose election is provided for in

the Constitution.&quot; I shall offer this amendment
to cover a certain class of officers which will prob

ably be made elective by the people. &quot;When the

llcport of the Committee was made, they adopted

the same reform which the Convention of 1820

had adopted, and they named the same officers

which have always been named in the Constitu

tion, where the qualification of voters is fixed,

and no others. Xow the Committee propose, by
this amendment which I intend to offer, to go

further than the Convention of 1820 went, and

to provide that no tax qualification shall be im

posed upon voters for any officers whose election

is provided for in the Constitution.

Mr. BRIGGS. I desire to ask the gentleman

one question, and that is, does he intend to have

his amendment cover all the officers of a town or

city ?

Mr. BATES. It proposes to cover all officers

whose election is provided for in the Constitu

tion, and if this Convention shall, at any future

state of its proceedings, provide that town or city
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officers shall he recognized and provided for in

the Constitution, then this amendment will ex

tend to those officers. But if this Convention

shall think best, as did the Convention of 1820,

to leave that matter for legislation, then this reso

lution will leave it with the legislature.

Mr. PARKER, of Cambridge. The amend
ment just suggested, and which the gentleman

proposes to oiler, in case the amendment of the

gentleman from Pittsfield, (Mr. Briggs,) is reject

ed, does not satisfy me, because it does not cover

the whole ground. If it should be adopted, it

will only apply to the election of officers men
tioned in the .Constitution, and leave it in the

power of the legislature, as I understand it, to

provide that no person shall be permitted to vote

for town officers, or in other questions than those

relating to elections, such as the raising of mon
ey, &c., unless he has paid a tax. Now, Sir, I

do not believe in the distinction between permit

ting a party to vote in the election of officers

without the payment of a tax, and refusing to

permit him to vote in town affairs, unless he

complies with a condition of that character. If

it is proposed to adopt, not universal suffrage,

for that is out of the question ; it never has and
never will exist, if it is proposed to adopt some

thing which comes near to universal suffrage,

to give to a person of twenty- one years of age, of

competent mind, the power to vote, without the

payment of a tax, let it extend throughout, and
embrace the right to vote for raising money for

building highways, and for town purposes gen

erally, as well as to the election of officers. Is

not the man who is unable to pay a tax, as much
interested in having good highways to travel

upon, as if he were able to pay a tax ? And so

in relation to other town affairs. And if he be,

why require him to pay a tax to enable him to

vote upon those matters, when you do not re

quire him to pay for it, to enable him to vote for

officers ?

But I rose more particulaily to say, that the

persons who object to this amendment, do not

agree in their own positions. Yesterday it was

said, that the reason why this amendment now
pending, should not be adopted was, that there

was no necessity for it ; that, (as a matter of

course,) there would be no action of the legisla

ture requiring the payment of a tax, if the orig
inal resolution was adopted. It was put upon
the ground that the amendment was entirely un

necessary ; and that every-body would under
stand that no taxation was to be required, in any
case, if the resolution passed in the shape report
ed by the Committee.

To-day the reason is, that if the resolution is

amended, the adoption of the proposed amend
ment to the Constitution by the people, will be

endangered ; that the people will reject it because

it goes too far, and interferes too much with their

preconceived notions upon the subject. This is

directly the reverse of the reasoning of yesterday,
and the two reasons cannot stand together. If it

is so very clear, that the people are so entirely in

favor of the principle, that it is not necessary that

the amendment of the gentleman from Pittsfield

should be incorporated, it is just as clear that it

would not endanger the Constitution before the

people, if the resolution should be amended, and

adopted as amended. If there is any danger, as

suggested by the gentleman for Berlin, (Mr.

Boutwcll,) that this amendment now proposed to

be made, would endanger the adoption of the

Constitution by the people, that is a reason why
the resolution should not be adopted in the shape
in which it now is, for it shows that the people

are not ready for the adoption of such a provision

in the Constitution.

The hour of one o clock having arrived, the

President, in pursuance of the standing order, ad

journed the Convention until three o clock, P. M.

AFTERNOON SESSION.

The Convention assembled at three o clock,

and resumed the unfinished business of the morn

ing, being the consideration of the resolves relat

ing to the qualifications of voters.

Mr. PARKER, resuming his argument, said

I was remarking, Mr. President, at the close of

the morning session, that if, as suggested by the

gentleman for Berlin, the adoption of the

amendment proposed by the gentleman from.

Pittsfield, (Mr. Briggs,) would endanger the

adoption of the amendments to the Constitution,

proposed by the resolves under consideration, it

would be a reason to my mind why the resolve

itself should be rejected, because it would serve

to show to me that the people desire no change

whatever upon this subject ;
that they have not

asked for it ;
that they would not be willing to

make such a change as would make the provi

sions of the Constitution and of the law uniform

in relation to the subject of voting ;
and that if

they should adopt a partial system it would only

be upon pressure, and not because they were de

sirous of making a change. I have not so viewed

this matter. I had supposed, from remarks upon
this floor, that there was a desire upon the part of

the people for a change upon this subject, and that

they would hail with joy a change which goes to

the extent of the amendment of the gentleman
from Pittsfield, (Mr. Briggs). The principle has

existed in the Constitution and laws of an ad-
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joining State more fnaii half a century and has

been found to work no evil there.

Why should, the adoption of this amendment

endanger the amendments to the proposed Con
stitution ?

&quot;Why
should the people desire that

there should exist in the Constitution find laws

of the State, when the Constitution is air. ended,

any other than such an uniformity as exists at

the present time. Your Constitution and laws, at

the present time, are in harmony. The Constitu

tion provides that the qualification in voting for

governor, lieutenant-governor, senators and repre
sentatives shall lie of a certain character that

persons who have paid a tax within two years
next preceding an election shall vote and none

others. The third chapter of the Revised Statutes

contains a similar provisou in relation to town,

county and state officers and representatives to

congress, as does likewise another provision, in

relation to representatives to congress. The fifth

chapter of the lievised Statutes describes the

qualifications for voting in relation to questions

whether the towns will send representatives or

not, and in relation to the number of representa
tives they will send if they are entitled to more
than one. The fifteenth chapter has a similar

provision in relation to voting upon questions

respecting town affairs. You have thus, run

ning through the Constitution and lav/s, uniform

provisions concerning the qualification of voters,

riot only in reference to the election of governor
and other officers named in the resolution, but in

relation to other officers including town officers

and extending to town affairs. Xow, if a change
is to be made, why not make it so as to produce
a like uniformity in another way ; that is, leave

out the qualification of the payment of a tax in

relation to all matters of voting r It is upon the

belief, that if a change should bo made, and I

an ready to vote for a change, it should be

made throughout, that I shall support the amend
ment.

I understood the gentleman for Berlin, (Mr.

P)0ivt\vell,) to say that the operation of this reso

lution would merely be to remove a constitu

tional restriction. I wish to know whether I

understood him rightly, because I desire not to

make even a remark upon an erroneous supposi
tion.

Mr. 1H)UTYVELL. It would be the assertion

of a principle, and in the second place it would

remove a constitutional disability to the operation
of that principle.

Mr. PARK*] 11. It seems that I understood

the remarks of the gentleman for Berlin correctly.

But if the resolution as it stands only removes a

constitutional disability, the principle which he

|
says will be asserted by the resolution will not be

j

asserted at all. Xow, Sir, I had viewed this res-

I olution as having a more extensive operation. I

|

had supposed that it not only removed the con

stitutional disability and the constitutional re-

, striction upon the right of voting, but that it

went further, and placed a constitutional restric

tion upon the power of the legislature, so that

I
it could not hereafter impose any such qualifica-

;

tion upon the right of voting. If it is not so,
!

then it seems to me the resolution does not go far

I enough. I am in favor, not only of taking away
i
from the Constitution the restriction which

j

already exists there upon the people, but of plac-

\
ing a restriction upon the action of the legisla-

I

ture, so that the people will have the right to vote

without being compelled, as it has been said, to

&quot;purchase&quot; that right by the payment of a tax.

And I say, that if this resolution does not go far

enough, not only to take off the restriction which

now exists, but to prevent the legislature from

I any such imposition in future, it does not go so

|

far as it ought. And I want to know what prin-

! ciple it asserts if it merely takes away a constitu-

! tional restriction, and leaves the legislature to

j
impose that restriction as a provision of law as

i soon as the Constitution goes into operation ? I

do not understand IIOAV that can lie regarded as

the assertion of a principle, in any sense of the

I

word. If there be any principle involved in it, it

j
is, that any inhabitant of the State who has re-

j

sided in the State for such length of time as the

|

Constitution may determine, and is otherwise

qualified, shall be permitted to excise the right of

suffrage without the payment of a tax.

Mr. DAYLS, of Worcester. Mr. President : I

object to the amendment of the gentleman from

|

Pittsfield, (Mr. Briggs,) for two reasons. I should

be in favor of extending this principle to all the

officers named in the Constitution. But if I un
derstood that gentleman correctly, he makes the

application of the principle universal. Now, I

would ask that gentleman, if that is his object,

why he did not make his amendment applicable

also to those little democracies of our Common
wealth, the school districts ? There is money to

be raised in those districts, there is voting to be

done in every way. If, therefore, the gentleman

proposes to make the principle universal, why
does he limit it to the towns ? Why does he ap

ply it to three-quarters of the Commonwealth and

not to the whole ? Does he not know that there

are 2-50,000 of the citizens of the Commonwealth
who are under city government ? The gentle

man says that in all &quot;

national, state, county,

district, city, and town officers.&quot; They shall

vote for all these, and in town affairs. That is,
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he mil take care of the people, and of this prin

ciple, so far as regards the rural districts, in the

country ;
but the city may have such laws as it

chooses.

Mr. BRIGGS, of Pittsfield, (interrupting). The

reason why I did not include the cities with the

towns was, that I thought everything in the way
of voting was connected with the city govern

ment. If there is anything there which is not

provided for in tliis amendment, I am pcrfcctly

willing it shall be included.

Mr. DAVIS, (resuming). Suppose the legis

lature should authorize the city of Boston to sub

scribe for $500,000 stock in a railroad, precisely

as they did authorize the town of Nantucket,

upon condition that a majority of the people

should sanction it. Now, under such a provision,

it would be perfectly competent for the city of

Boston, or any other city which should have such

a grant, to make a provision that no person

should vote upon that provision except the hold

ers of real estate. But no town could make any
such provision. With this amendment applied

to the towns, only the person who was a qualified

voter in the election of yoxir State officers could

vote upon that question. Now, I hold that if

this principle is to be applied to any portion of

the Commonwealth, it should be applied to every

portion alike. Why is the principle applied to

the election of all the officers in the Common
wealth, and then applied to town affairs r The

gentleman s amendment not only applies to the

election of the officers for the towns, but to rais

ing the money for the towns. Why, Sir, cities

also arc obliged to raise money for the use of city

governments. Why, then, do you not apply the

principle universally r If it is intended to be so

applied, it certainly is not by this amendment.

It docs not apply in many cases where there is a

vast amount of -money to be raised in your
school districts, for instance ;

and it docs not ap

ply in other cases in the Commonwealth.

Now, I submit it to the gentleman from Pitts-

field himself, whether this amendment does not

place the towns in a different relation from the

cities ? I desire, if the rule is to be made xinivcrsal,

that it shall be applied to the towns and cities

alike ;
but I would much prefer the proposition

of the gentleman from Plymouth, (Mr. Davis,)

that it should only be applied to such officers as

are named in the Constitxition, for the present,

and leave it to be applied to the other officers by
law, as the circumstances may render necessary.

By voting against this amendment, then, and

adopting the amendment of the gentleman from

Plymouth, we may attain that object. I hope
the Convention will take that course.

Mr. BRIGGS. I desire to ask the gentleman
from Worcester one question. He says he Avould

apply this principle to the officers named in the

Constitution, and leave the legislature to provide
for the rest. Now I ask the gentleman why he

would specify a portion of the officers which I

have included in my amendment and leave the

residue to the legislature to provide for ?

Mr. DAVIS. I propose to confine the question
to the officers which are named in the Constitu

tion.

Mr. BRIGGS. I understand the gentleman,
but for what reason ?

Mr. DAVIS. Because it would be more con

venient. We came here to amend the Constitu

tion, not to make laws. We are not to go into

details so much as to leave the legislature nothing
to do.

Mr. TYLER, of Pawtucket. Mr. President :

I wish to say what little I have to offer in as

brief a time as possible, and leave the remainder

of the time to others. It will be recollected that,

on the opening of this debate, on Monday last,

I took ground against the first resolution, which

proposes that the Constitution be so amended,
that the payment of no tax shall be required as a

qualification for voting for certain officers of the

government. It is not that the poll-tax, about

which the present debate is had, is to be abol

ished for so gentlemen declare but only that

the payment of that, or any other tax, shall no

longer be a qualification for voting. Several

gentlemen, from both sides of the house, have

argued with great ability for the passage of the

first resolution, and the subject has been very

thoroughly discussed. The prospect is, that it

will be carried without distinction of party, and

by a nearly unanimoiis vote ;
. such arc present

indications. Now, Sir, I defer to the people, and

as next to the people are their representatives, I

must surrender at discretion, and concur with

the Convention in sending this question to the

people for their decision, otherwise their judg
ment and will cannot be had. When they shall

be called to act, I, as one of their number, shall

act with them, and if they adopt the amendment
I shall be content. I beg, however, to say, that

in thus yielding my vote, I have in 110 way been

influenced by a certain course of argument and
strain of remark which prevailed in the former

part of this debate.

Sir, I have heard a great deal of sympathy ex

pressed by gentlemen, for the poor man, who has

only nine shillings in his pocket, and is at a loss

whether to expend this small sum for the neces

saries of life, or to appropriate it for the payment
of his poll-tax. His story has been told over
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and over again, and our compassion has been

strongly appealed to in his behalf.

&quot;Well, Sir, I profess to have some sympathy for

the poor man
; and I am somewhat moved, by

the pathet e appeals to which we have listened,

to think of some available plan for his relief. I

am not insensible that &quot; the quality of mercy is

twice blessed
; it blcsseth him that gives and him

that take:-;
;

&quot;

but I beg to ask what the poor man
is to ta^e it the proposed amendment is to be

adopted r &quot;What relief is to be secured to him ?

We are told that the poll-tax will continue to be

assessed, and that payment will be exacted at

some time, if not at an election. This being the

case, no practical good will accrue to the pool-

man. He must pay his tax, and the only advan

tage he will gain will be, that the payment will

not be in law a qualification for voting. The

advantage is only theoretical a mere abstraction,

which will be more highly appreciated by poli

ticians than by our honest yeomanry and the

daily laborer. The poor man is liable, by law, to

imprisonment and costs of suit, if he fails to pay
his tax. The gentleman from Boston, (Mr.

Schouler,) has said, that if the tax qualification

shall be abolished, the tax of which we are

speaking will be better collected than it now is,

for it will then be collected ever}- year, whereas

it is now collected only once in two years. So

the poor man must pay the tax any how. Thus
much for the sympathy of gentlemen. I doubt

not they have the good feeling, but they do not

make it available. Xow I can hardly appreciate
this sympathy, for it promises no substantial

relief. Xay, Avorse than that the poor man s

case will be made harder if the Constitution is

amended as proposed, and no other relief ex

tended. Under the existing law, he can have his

tax paid by any party with which he chooses to

act, without compromising, in the least degree,

his houost convictions and party preferences;

vvhuvas if the payment shall cease to be a quali

fication for voting, lie must pay it from his own
hard earnings, for the necessity for assistance will

j

be removed. The very large sums which the
|

almoners of party liberality have extended for

this purpose, in this great city, and all over the

Commonwealth, will be saved to the contrilm- !

tors, and they will be the beneficiaries of the

new rule.

Now, Sir, if you wish to bestow some sub

stantial benefit upon the poor man, you must
abolish the poll-tax, which several States of the

,

Union, I believe, do not impose. For one, I am

prepared not only to unite in the passage of the
j

first resolution, but to vote for the abolition of

the poll-tax, if the Convention will go with me.

I do not apprehend, however, that there is any
danger of the adoption of such a measure by this

body.

Sir, I most heartily concur with the honorable

and honored gentleman from Pittsfield, (Mr.

Briggs,) that the provision, if made, should ex

tend to the election of all public officers in the

Commonwealth, and to town affairs. I thank

that the only way to avoid having two classes of

voters, if it shall be adopted, is to make the ap

plication uiiivcr.-al. And, Sir, this is required
on the score of consistency. Gentlemen have

said repeatedly, and with great emphasis, that the

right of voting should not be purchased by the

payment of a tax, but that a man should be ad

mitted to vote because he is a man. If this

axiom be true, then it should obtain in town
elections and in town affairs, for a man is as much
a man in the election of selectmen and school

committees, as in the election of governor, sena

tors and representatives. The honorable and very
able delegate for Berlin, (Mr. Boutwell,) argues
that the extension of the principle should be left

to the action of the legislature. But I cannot

yield to his argument. I do not sec the propriety
of changing a rule in part, and leaving it to the

legislature to perfect the reform
; for, as has been

well observed by the honorable and learned gen
tleman from Cambridge, (Mr. Parker,) the legis

lature may apply the principle and they may not.

We have heard a good deal of truth about the

shifting and uncertain action of politicians and

parties, and the pertinacity with which, when

they have the power, they repeal each other s

doings, and I think we should not leave this

matter to their caprice, to change the qualifica

tion of suffrage for town elections, as the frequent

shitting of power from one party to another may
enable and tempt them to do. A uniform rule

should lie established in our organic law. I will

vote for the amendment moved by the gentleman
from Pittslield, and for the resolution, and 1 earn

estly request gentlemen of the minority, who ad

vocate the proposed amendment, to have it under

stood that they will support the resolution, if they
intend to do so. I make this appeal to gentle
men because I have heard the suspicion ex

pressed not in this hall, for I am sure no one

would utter such a suspicion here, but out of

this hall that all these proposed amendments are

designed only to defeat the whole object. I do

not admit the imputation. Again, I have heard

it suggested in this hall, though not in Conven

tion, that the extension of the proposed rule to

the town elections and business would endanger
the sanction of our work by the people. This

fear, I fully believe, is honestly entertained, but
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I as much believe that it is groundless. The

people love consistency, and I am willing to trust

them with the consideration of consistent action

on our part. If we are consistent they will like

our doings all the bettor. If we make the rule

apply to all the officers of the Commonwealth,
there will be no difficulty in the matter ; but if

we apply one rule to the election of one class of

officers and another rule to the election of another

class, we shall provide for having two classes of

voters, without arriving at any good result. I

hope, therefore, that the amendment moved by
the gentleman from Pittsfield will be adopted.

Mr. ADAMS, of Lowell. Mr. President, I am

opposed to the property qualification, either as ap

plied to office-holders or to voters ;
and that opin

ion leads me to favor some such proposition as

that reported by the Committee. For as I under

stand it, notwithstanding the argument of the

gentleman from Boston, (Mr. Hillard,) there is

no very distinct difference between the property

qualification, of the office-holders and the require

ment of the payment of a tax as a prerequisite to

the right to vote. I understand that this pro

vision of the present constitution, which requires

the payment of a tax in order to qualify a man

to vote, is just as much a property qualification,

in every sense of the term, as is the provision of

the present Constitution requiring the governor

to be sci/ed in his own right of a freehold of the

value of one thousand pounds. Upon that ground,

therefore I shall oppose any proposition for re

taining that qualification. I have heard only

one argument of importance advanced in its sup

port, and that is that it would enable the collector

the better to collect his taxes. Now, Sir, I am

opposed to the retention of the provision for any

such reason as that ;
for I submit that the tax

collector has already, without that aid, all the

power of the Commonwealth to enforce the pay

ment of taxes. Let us see what is the provision

in the llevised Statutes upon this point. Ch. 8,

sec. 11.

&quot; If any person shall refuse or neglect for four

teen days after demand thereof made, to pay his

tax, and the collector cannot find sufficient goods

upon which it may be levied, he may take the body
of such person and commit him to prison, there

to remain until he shall pay the tax and charges

of commitment and imprisonment, or shall be

discharged by order of law.&quot;

Thus it is provided by the laws of this Com

monwealth, that for the collection of a simple tax

of twelve or fifteen cents, or for the collection of

a poll-tax of a dollar and a half, a man may be

eeizcd upon the warrant of the collector, com

mitted to prison, and kept there so long as the

town or city will pay his board, or until he shall

pay to the officers of the law the sum of four

dollars and forty cents which it costs to swear out

of jail.

Now, with that provision upon your statiite

book, I ask gentlemen whether it is really neces

sary to retain this provision in the Constitution

in order to enable the collector to collect his taxes.

I submit that when you have given him all the

power of the Commonwealth for that purpose, it

is sufficient. But why is it that you require a

man to pay his poll-tax before you will allow him
to vote r Why not require him to pay a poll-tax

before you allow him to go to church ? Why not

require it as prerequisite to marriage ? Why should

we, in attempting to enforce the payment of a

tax upon him, deprive him of the rights of citi

zenship :

We have upon our statute books laws which

allow men to be discharged from tbeir indebted

ness to their fellow -citi/ens, without payment,
and a citi/en of this Commonwealth may go
about the streets with perfect impunity owing his

butcher for the very meat upon his bones. [Laugh

ter.] That is perfectly understood, and you
make laws to enable him to evade the payment
of such a debt, for they amount to that in effect.

You have established insolvent laws and if the

man follows out the requirements of those laws

he may be absolved from paying his butcher s

and baker s bill, or any other bills of the kind. I

submit that the cities and towns of the Common
wealth arc entitled to no greater facilities for collect

ing taxes, than these tradesmen shoiild have to en

force their claims against their debtors. I cannot

see the difference between the two. I say, then,

that I would not impose upon the poor man a

restriction like that which now exists in our Con

stitution, unless some stronger reason can be

given for it than any which has yet been given.

But gentlemen tell us that a man has more self-

respect if he is required to pay a tax. I never

heard anything of the kind before I came down

here. I suppose that every good citi/eii is de

sirous of contributing his share towards paying

the expenses of the government under which he

lives. But I undertake to say, that no man is

any better, because he is able to pay his poll-tax.

I undertake to say that there are very many men
in this communitywho are unable to pay their poll-

tax, and in consequence of that they lose the

sacred privilege of voting. I would not place

any such impediment in the way of any man in

the discharge of his right to the elective franchise.

I hold that we should place no restriction in the

way of the voter, and I go for extending this

right to him to the fullest extent. 1 am in favor
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of the principle embodied in the motion of the

gentleman from PittsfLeld, (Mr. Briggs,) and

likewise in favor of the principle embodied in

the amendment proposed by the gentleman from

Duxbury, (Mr. AVeston,) but I shall vote against

both of them for this reason. I came here as

one of the people of this Commonwealth as a

delegate from or,e of the cities of the Common
wealth for the purpose of doing something prac

tical in the Tray of revising its fundamental laws.

There were loud complaints all over the Common
wealth at the unequal operation of some of the

provisions of our Constitution. Something has

been said about parties. I do not profess to be free

from party allegiance, and I claim especially to

belong to the reform party of the Commonwealth.

But then every-body seems to belong to that party

here within a day or two past, and it is very
difficult to tell who are the real reformers. I be

gan to think when I heard the remarks of the

distinguished gentleman from Cambridge, (Mr.

Parker,) taking the lead in this matter of reform,

that I was one of the conservatives
; therefore, to

be perfectly understood, I say that I belong to

the reform party per sc the party embracing that

portion of the people of this Commonwealth,
who originated the idea of holding this Conven

tion the party that is represented by a majority

of the members of the Convention. I came

here as a humble member of that majority for

the purpose of doing something practical. I did

not come here for the purpose of carrying out my
peculiar notions of radicalism, for I am radical

upon some points, but for the purpose of aiding

in the construction of a Constitution to be sub

mitted to the people, which would embody, as far

as practicable, the great principles which I believe

lie at the foundation of our institutions, and at

the same time to present such provisions for sub

mission to the people as they would ratify.

Although I am in favor of removing every ob

struction from the right of voting possible, yet

when I learn from the remarks of gentlcTnen

upon this floor or elsewhere, and from other

sources of information within my reach, that the

people arc not prepared to adopt this proposition,

and when I see certain gentlemen upon this floor,

to the surprise of every-body, advocating with

so much warmth the amendment of the gentle
man from Pittsfield, the question arises in my
mind, whether the effect of carrying out these

radical ideas may not be to strangle the whole

thing before the people. I have been told that

the good people of the Commonwealth, especially
in the rural districts, are not prepared to come up
to the high standard of progress of the gentleman
from Cambridge, (Mr. Parker,) and therefore I do
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not wish to endanger the propositions whichwe in

tend to submit to the people by ingrafting into it

the radicalism of that distinguished gentleman in

this particular. [Laughter.] I feel it to be my
solemn duty to guard against such danger,

because I do not expect to live to see the day
when the assembled wisdom of this Common
wealth shall again meet in council for the pur

pose of revising the Constitution. I feel a fear

ful responsibility upon me as an humble member
of this body who have met here for the purpose
of revising our fundamental laws to see that I

contribute my humble share in ingrafting such

provisions upon the Constitution which I hope
and trust will become the Constitution of this

Commonwealth, that shall govern me and my
posterity after me, as will meet with the accept

ance of the people. I came here for the purpose
of making a Constitution for the last half of the

nineteenth century, and I trust that I am as fully

imbued with the spirit of progress of the present

age as the gentleman from Cambridge and his

associates.

But I am admonished that I must be cautious

in this matter or I may proceed so far as to en

danger the whole instrument, and, ifwe fail here, I

submit that we shall fail in an evil day and in an

evil hour ; for, if the propositions to be submitted

to the people of this Commonwealth in the shape
of a new draft of their Constitution, are voted

down, we, and those who come after us, will con

tinue to live under that most unequal system of

representation under which we now live. I pro

pose in this matter, and on all matters which,

come before this Convention, to act not accord

ing to what may be my own particular views of

the fitness of things, but what, under all the cir

cumstances, may seem most desirable and benefi

cial to the people of this Commonwealth. I be

lieve that the great object which we ought to

have in view, and which a large majority of this

Convention have in view, is to make as good a

Constitution as they can make, and one which, at

the same time, Avill be acceptable to the people of

the whole Commonwealth. Influenced by this

consideration, I have no hesitation in saying,

that, although I am in favor, personally, of the

proposition of the gentleman from Pittsfield, (Mr.

Briggs,) and that of the gentleman from Dux-

bury, (Mr. Weston,) yet I regard the matter in

this light, that if they are carried through this

Convention and submitted to the people they will

endanger the whole thing, and therefore I am
going to run the risk of voting against these pro

positions. I will tell the people that the reason why
I did not vote to incorporate the clause into the

Constitution extending this right of suffrage with-
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out the property qualification, was because I was

told and made to believe, by those whom they sent

to this Convention, that it would not be acceptable

to them. I shall try every question that comes

before me upon its merits, and as I act upon this

question, so shall I act upon every other question

which may be discussed here. 1 am in favor of

this principle and its application in every single

instance under the sun, but when gentlemen get

up and tell us that danger might result from its

application in the small towns, then I say do not

apply it there. I go for making the principle

uniform, but not for the purpose of killing it with

kindness.

Mr. BRADFORD, of Essex. I believe that

this tax ought to be abolished, and I desire

to see fully carried out in the Constitution all

those co-ordinate principles which make up
a true and perfect system of republican gov
ernment. It was my desire that every citizen

should be made a voter, and that every voter

should have a right to hold office in the State. I

am not actuated in this by any undue feeling of

sympathy for the poor, as gentlemen have insinu

ated. I consider it a matter of simple justice and

sound reason, that we should abolish all property

qualifications. I can see no reason why the poor

man, who is not able to pay his poll-tax, shall

not have the right to vote. There is a man, in the

small town which I represent here, who has fought

the battles of his country in two wars, but who
is unable to vote by reason of this provision re

quiring him to pay a poll-tax. I can see nothing
but injustice in this. I consider it also in accord

ance with the dictates of sound reason, that there

should be no taxes of this sort. The man, who,
last year, was worth $100,000 but to-day cannot

raise money enough to pay his poll-tax, is every
whit as good a man, and as fit to have the

privilege of voting extended to him, as he was

last year. Belisarius, who carried the Roman
arms, and the glory of the Roman name, into

Africa, Persia, and the Eastern countries, was no

better man at the head of his armies than when
he begged his bread in the streets. I desire to see

every distinction, making qualifications in voters,

abolished, but I cannot go for the amendment of

the gentleman from Pittsfield, (Mr. Briggs,) for

the reason that the Constitution cannot legiti

mately have anything to do with it. The consti

tutional provision for abolishing taxes should be

co-extensive with all the constitutional offices of

the State all those offices which are recognized

by the Constitution. There seems to be a pro

priety that the provision to abolish taxes should

not extend beyond those offices which are pro
vided for under the Constitution.

That, Sir, is a surface reason
; but I have a

reason deeper in the Constitution than that.

The Constitution has not interfered with the cor

porate rights of towns so as to control them.
The Constitution has to do only with popular

rights with the rights of the people in their

popular capacity. It has nothing to do with the

rights of towns in their corporate capacity. It

has not only omitted to do that, but it has care

fully and purposely abstained from interfering
with them. It was the spirit and genius of the

Constitution that it should not interfere with the

rights of toAvns. These little democracies were

left to manage their own affairs in their own way,
or in the way established by the representatives

who are called to make the laws in the general
court. If we adopt this innovation AVC should

certainly not only make a total change make a

revolution in the whole scheme of government,
so far as the towns are connected with it, but we
should strike, it seems to me, a fatal blow at the

very existence of corporate governments in towns.

They have a right and the Constitution meant
that they should have a right to elect their own
officers, those officers who are elected within the

towns, and whose duties are limited to the towns.

This is my reason why I must go against the

amendment of the gentleman from Pittsfield, and

the amendment proposed to that amendment by
the gentleman from Duxbury ;

and for the

amendment which has been suggested by the

gentleman from Plymouth. I am very glad I

feel very grateful to the gentleman from Pittsfield

that he has called for the yeas and nays on this

question, so as to give me an opportunity to put

my name down in black and white on this

question.

Mr. BISHOP, of Lenox. This discussion has ex

cited a profound interest in my mind, and I regard

the principle involved in the resolution laying upon

your table as very important ; practically import

ant in itself, and exceedingly important in its ap

plication. I am in favor of the resolution as re

ported by the Committee. I regard that resolu

tion, in its present form, as safer, more judicious,

and more just in its principles and application,

than if modified by any of the amendments

which are proposed. I regard it as in accordance

with the usual proceedings of constitutional con

ventions. I regard it as sustained by what is

sometimes called whether properly or not I will

not determine constitutional legislation. So far

as I have been able to examine the constitutions

which have been made in this country, based up
on the broadest principles of freedom, they have

made no farther provisions than were absolutely

necessary so far as the principle was concerned.
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They have confined the application of this prin

ciple to the fewest cases to which it could be con

fined, and answer the purposes of those for whom
the constitution was made. Our former Con

stitution announced a rule or principle in relation

to the qualification of voters, and anything con

nected with voters or their qualifications is a mat

ter to he closely scrutinized ;
a matter in which

the entire population have a great and vital inter

est. The framcrs of this Constitution adopted
these principles ; whether they were correct or

not, we sit here to determine. If they are not

correct, it is in our power to present them to the

people for correction
; it is not in our power to cor

rect them. The people will determine for them

selves whether the principles contained in the

present Constitution are to be retained, or whether

in our wisdom, and after a full and thorough dis

cussion of every question which may arise here,

we propose something which will be better

something which can be substituted and

which will answer the purpose of government
better. We are not only to determine the prin

ciples, but to organize the government.

Now, Sir, a great principle was announced in

relation to the qualification of voters, and that prin

ciple is this, that in order that one should be qual
ified to deposit his vote in the ballot-box, he

should have paid a tax which had been assessed

upon him within tAvo years previously. This

principle seems about to be repudiated. The
framers of the Constitution not only stated the

rule they went farther, Sir : they made an

application of it to certain officers, and there they

stopped. The principle was announced, and upon
its announcement it was regarded by the legisla

tive bodies as binding upon them ;
and whenever

they have found occasion to make an applica

tion of it they made it ; and they have seen fit to

make an application of it in every instance where

an application could be made and was called for.

We here propose to offer an important practical

principle to the people for their adoption. We
propose to change, in one respect, our present

Constitution, to get rid of the disability which

was upon the voter. We announce a great prin

ciple, a principle, important certainly, if it cannot

be properly denominated a great principle, im

portant in its application. The people may, or

they may not, adopt it. If they adopt it it is an

nounced as the popular principle as the principle

of the people. Now, what will follow ? This,

undoubtedly, that the legislature will regard them

selves as bound by this announcement to make

application of it wherever it can be done without

prejudice and without great inconvenience.

Here, Sir, I propose to stop. I propose to take

this precisely as it is submitted, and I apprehend,
for the best of reasons. It is dangerous to pro
ceed in the application of a principle to cases that

are not in existence. &quot; Thou shalt not kill,&quot; is

a principle announced in the decalogue. It was

announced in the form of a law a general law

of the decalogue ;
and still that law was left to be

modified in its application and sanctions to par
ticular cases and classes of cases, and was so mod
ified by a legislator whose wisdom has never been

surpassed. So in this case, we announce a rule

or principle. I am for making an application of

that principle, so far as we can properly and ad

visedly apply it. So far as, in other words, we
are obliged to apply it ; so far as we regard our

selves called upon to make the application, and no

further
;
for I know not what is in the future nor

what events may transpire. Now I agree per

fectly with the delegate for Berlin, that we are to

go no further in the application of this principle

than we are called upon to go. We announce

the principle, and it may or it may not be applied.

Future legislatures may apply it as they deem
wise. It is as much binding upon them thus an

nounced, and thus placed in the organic code, as

if it were written in black and white, so that no

one could misunderstand it, and all the cases to

which it is applicable were enumerated. But,

Sir, there is a difficulty here in the attempted

special applications of this rule, and it has been

suggested by my friend who has just taken his

seat. There is a great difficulty. It is proposed
to be applied to municipal bodies and to the elec

tion of their officers. It may be thus applied,

and without danger perhaps. It is proposed to

be applied, not only to the election of officers

but to all town affairs. Now I say, Sir, that

towns as corporations not as an aggregate of in

dividuals, not as made up of individuals, acting

each independently of the others may have

rights which the application of this rule may se

riously prejudice and impair. What are the du

ties of towns ? They are not merely to choose

their municipal officers, to see that those officers

execute their duties ;
not merely to conduct the

governments of these little municipalities and

attend to their administrative affairs, but they
have many duties to perform, which will, if this

rule be adopted as a general rule, to be applied

to everything and in every case, work serious

inconvenience. The gentleman, my friend from

Uxbridge, proposes to apply it to parishes ; but,

whether it be wise or not, thus to apply it, mil

depend very nmch upon the organization of the

parish, very much upon the by-laws of the par

ish. The by-laws may require a modification by
the application of this principle. Towns, as cor-
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porations, are obliged to perform parochial duties,

or they do perform them in cases where there are

no parish organizations. It may be found ex

ceedingly inconvenient if this principle is stretched

so far in its application as to be made to extend to

them. Exit, Sir, if this principle is to be applied

to everything, to municipal corporations and par

ishes, and all corporations of the like character,

let it be carried out ; let us have a representation

of persons merely, throughout all corporations,

and soy that an individual, because he may be a

stockholder in a small amount, shall not be de

prived of a strength and influence in the corpo

ration which is .exercised and exerted by one of a

large amount. Extend the principle not only to

officers, not only to the business of towns, wheth

er that business may be of a pecuniary character

or not, but to all corporate bodies, and see how
this principle will apply. I do not think that it

is applicable to corporations established merely
for business purposes. And municipal corpora

tions transact a great deal of business, not dis

similar in its character to the business which is

transacted by corporations established merely for

purposes of business.

Now, Sir, I say this, that it is enough for us

to state the general principle, and wise to extend

its application no further than its application is

called for, but to leave it to be applied hereafter

or to be modified by the legislature as circum

stances and cases, as they arise, may seem to re

quire.

Mr. SCHOULER, of Boston. I am extreme

ly anxious that this first resolution should pass.

I am extremely anxious that we should ingraft

upon our Constitution the principle that hereafter

a money qualification shall not be required for a

voter. If I thought that the adoption of the

amendment proposed by the gentleman from

Pittsfield would hazard the adoption of this great

principle, I should vote against it. But I have

looked at it from a very different point of view.

In my judgment the salvation of that principle is

in the adoption of the amendment proposed by
the gentleman from Pittsfield. Every gentleman
who has spoken against that amendment, has

been forced to acknowledge that he believes it to

be right, but that he fears the people will not take

it up and adopt it. Now, believing that the people

are truly represented here, upon this and upon all

other questions, in my judgment, if we were to

adopt that principle, you will strenghcn the orig

inal proposition which was reported by the Com
mittee. And the gentleman for Berlin, (Mr.

Boutwell,) this morning, made an argument

against the amendment proposed by the gentle

man from Pittsfield, at the same time taking the

ground distinctly, that the gentleman from Pitts -

field was right, and that he was in favor of the

principle of the proposition himself, personally.

And he further went on to state, that if the

j

amendment proposed by the gentleman from Pitts-

I
field was rejected, and the resolution was put
forth to the people and adopted, as he had no

doubt it would be adopted, that then the legisla

ture would come here and would consider its in

struction for them to revise the laws of the Com
monwealth so as to make it general throughout,
in all legislation. Do I understand the gentle

man ? If I have stated the proposition of the

gentleman correctly, I wish to draw my own log

ical conclusion from it. I want to see what fol

lows from that. I have no doubt I have stated

the proposition of the gentleman correctly. Now
what does the argument of the gentleman for

Berlin amount to ? It amounts to this, neither

more nor less, that we put forth this proposition

as a fraud upon the people. Because if we are

afraid to put the plain proposition which, the next

legislature is to ingraft upon the laws, fearing

that the people will reject it if we put it into the

Constitution, then I say we are holding out false

lights to the people. If the people will not ac

cept the proposition of the gentleman from Pitts-

field by a direct vote, I say it is a fraud upon the

people for the legislature to put it in in a law.

That is what I say and that is the logical de

duction from the argument, and there is no get

ting away from it, and my friend from Lowell,

(Mr. Adams,) whom I always supposed to be
&quot; Young America,&quot; is afraid of the people. Now,

j

Sir, I have no fear about it at all. I believe, Sir,

|

that the people can see a clear principle when it

is announced, and they do not stop to inquire and

argue nice points of distinction, such as whether

they shall have the right to vote for the governor,

and not have the right to vote for a selectman or

a fence-viewer. There is the whole case, and, Sir,

if there is any party and I do not say there is

if there is any man, who wishes to demagogue it

before the people, let him go and tell them that by
this Constitution you have the right to vote for

governor, lieutenant-governor, senators and repre

sentatives, and for presidential electors and for all

the great officers of state, but you have no right to

vote for one of your selectmen, or for the raising

of moneys for the support of schools or highways,
and I believe it will strike with abhorrence, not

only those who may not possess property, but all

right minded men everywhere. But if Ave put
in the general principle that there shall be no

taxable qualification, that every man who is a

man, and has resided six or three months in a

town, and who has the right to vote for governor,
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and presidential electors, shall also have the right
to vote for all municipal and town officers, then

we present a plain proposition to the people which

every man can understand.

Now, Sir, suppose we reject this proposition
and make a provision that there shall be one class

of voters for one class of officers, and another

class of voters for another class of officers, what
will be the result of it ? It would be this : in

the first place, we would have two check lists,

and should have an exclusive class of voters for

one kind of propositions, and another class of

voters for another kind of propositions. Now,
any one who knows anything about our towns,
knows that this very exclusion, this very idea

that one s neighbor has a right to vote ior certain

things which he has not the right to vote for,

would create heart-burnings, and jealousies, and
feuds in our towns. And I think it is the duty
of all good men to endeavor to do away with those

things, and to lend all their influence to abolish

anything which should produce that result. The

great beauty of democracy and republicanism is,

that we have no exclusive class for any purpose,
and that every man, though he be rich or though
he be poor, stands at our public meetings upon
the same common platform, the same as we sit

here in this body. There should be no exclusive-

ness at all. I doubt not there are men in this

Convention who pay only a poll-tax, and there

are others who pay their thousands of dollars,

and yet we meet upon this platform upon an

equality. We rccogni/e that principle here, and
it is one which I would carry out throughout the

State.

I understand the gentleman from Lowell and
the gentleman from E*sex to be in favor of doing

away all tax qualification in voting for all officers

that are recognized in the Constitution. I ask

those gentlemen whether the mayor and alder

men of our cities, and the selectmen and other

officers of our towns are not recognixed by the

Constitution ? They may not be mentioned in

the Constitution in so many words, but they ex

ist in accordance with the provisions of the Con-
|

stitution. They are included in the spirit of the
j

Constitution, and in the spirit of our laws, and in

the genius of our institutions. Tor illustration,

no town could create a dictator for life without

interfering with the principles of the Constitu

tion. The proposition of the gentleman from

Pittsiield, (Mr. Uriggs,) is in accordance with the

spirit of the Constitution and the genius of our

people ; and wherever we attempt to create a dis

tinction between one class and another, we shall

fail, and we ought to fail.

No, Sir, I believe the people of this State are
j

ready to vote for an amendment to the Constitu

tion such as has been reported by the Commit

tee, including the suggestion contained in the

amendment proposed by the gentleman from

Pittsfield, and, in my judgment, that proposi

tion, instead of weakening the original propo

sition, will strengthen it. It will take the

power out of the hands of the men who are op

posed to this reform, and will, as it were, extract

the fangs of the serpent which would destroy the

progressive spirit of the people. If we will only

adopt that here, and adopt it by a strong and

manly vote, and then go forth to the people and

trust in them, for I have no fear of them, as they
are fully up to any reform we shall make here,

and proclaim fully our sentiments to the people,

they will adopt our labors.

One word in regard to the amendment offered

by the gentleman from Duxbury, (Mr. Weston).
While I go for general propositions, and for the

formation of a Constitution for general use, I do

do not think that we have any right to specify in

it the individuals who shall vote in private cor

porations. I regard all religious societies as pri

vate corporations, as they belong to the men who

compose the societies. I am opposed to outsiders

coming in and voting in parish affairs, as I am

opposed to outsiders coming in and voting in our

national affairs
;
but I trust that we shall insert

nothing in the Constitution in regard to who shall

and shall not vote in parish affairs. I happen to

belong to a parish myself, and we support it, and do

not wish to have Orthodox and Unitarian people,

and Nothingarians come in and control us.

A VOICE. You are an Episcopalian ?

Mr. SCHOULER. Yes, Sir, I am an Episco

palian. [Laughter.] I have the pleasure of be

longing to that respectable denomination. [Laugh -

ter.]

I think that when we adopt such a proposition

as that contained in the amendment offered by
the gentleman from Duxbury, we run a good

principle into the ground, and I wish to keep it

above ground so that every-body can see it
; but

I do not think that the amendment of the gentle

man from Pittsfield goes any further than it ought
to go, and that it goes just far enough.

I repeat what I said when I arose, that I am in

favor of the general principles reported by the

Committee, and if I supposed that the adoption

of the amendment of the gentleman from Pitts-

field would defeat the proposition before the peo

ple, I would vote against it ; but believing, as I

do, that it will give strength to it, because it im

parts consistency and propriety to it, I shall

heartily give my vote for it.

Mr. WESTON, of Duxbury. Having attained
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one of the objects I had in view, in moving the

amendment, which I did, to the amendment of

the gentleman from Pittsfield, and to accommo
date the gentleman from Boston on my right, and

the gentleman from Boston in front of me, I will

now withdraw it.

Mr. BOUTWELL, for Berlin. I suppose that

the Convention is anxious to take the question,
and I have nothing more to say, than that I con

cur in the amendment which the gentleman from

Plymouth, (Mr. Bates,) gave notice that he

should move when he had an opportunity.

Thinking, however, that the object which the

friends of the resolution, as reported by the Com
mittee, desire, may be attained in a more easy
and direct way, and having, as I understand, the

concurrence of the gentleman from Plymouth,
and also the concurrence of the Committee which

reported this resolution, I sxibmit an amendment
to the amendment proposed by the gentleman
from Pittsfield

; and that is, to strike out all after

the word &quot;national,&quot; and insert the words &quot;or

state officers whose election by the people is pro
vided for in this Constitution

;&quot;
so that the reso

lution, if amended, will read

Resolved, That the Constitution be so amended
that the payment of a tax shall not be required as

a qualification to vote for any national or state

officers whose election by the people is provided
for in this Constitution.

Mr. HOOD, of Lynn. I do not propose to

detain this Convention by making any remarks

upon the amendment offered by the gentleman
for Berlin. I presume there is a desire to have

the vote taken. We have discussed this question
four days, and in view of the calm manner in

winch this subject has been treated, it appears to

me that gentlemen upon all sides of the Conven
tion will feel that the time has come for the ques
tion to be taken. In a short time a large number
of the members will leave, as our usual time of

adjourning is approaching, and if the question is

taken now we shall have a larger vote upon it.

Mr. CHAPIN, of Worcester. I call for the

previous question.

Mr. BRIGGS. I desire to inquire, if the pre
vious question is ordered, it will then be in order

to call for the yeas and nays ?

The PRESIDENT. It will be.

Mr. PARKER, of Cambridge. I wish to in

quire, if the previous question cuts off any of the

amendments ?

The PRESIDENT. It does not, but the ques
tion will be taken upon the amendments in their

usual order.

The previous question was then ordered.

Mr. DAWES, of Adams, called for the yeas
and nays upon the first question, which were

ordered.

The question was then taken upon the amend
ment offered by Mr. Boutwell to the amendment
of Mr. Briggs, and there were, yeas 210, nays

127, as follows :

Adams, Shubacl P.

Allen, Charles

Allen, James B.

Allen, Joel C.

Allen, Parsons

Alley, John B.

Alii:-;, Josiah

Alvord, D. W.
Baker, Ilillel

Bollard, Alvah

Ball, George S.

Bancroft, Alpheus
Barrett, Marcus
Bates, Moses, Jr.

Beach, Erasmus D.

Beal, John

Bennett, William, Jr.

Bird, Francis W.
Bishop, Henry W.
Boutwell, George S.

Booth, William S.

Boutwell, Sewell

Bradford, William J. A.

Breed, Hiram N.

Bronson, Asa
Brown, Adolphus F.

Brown, Alpheus R.

Brown, Hammond
Brown, Hiram C.

Brownell, Frederick

Brownell, Joseph
Bryant, Patrick

Burlingame, Anson

Cady, Henry
Carruthcrs, William

Case, Isaac

Chandler, Amariah

Chapin, Chester W.
Chapin, Daniel E.

Chapin, Henry
Chilcls, Josiah

Churchill, J. McKean
Clarke, Alpheus B.

Clark, Henry
Clark, Ransom
Cleverly, William

Cole, Lansing J.

Cole, Sunnier

Crane, George B.

Crittcnden, Simeon

Cross, Joseph W.
Cushman, Henry W.
Cutler, Simeon N.
Dana, Richard II., Jr.

Davis, Charles G.

Davis, Ebencxer

Davis, Isaac

Davis, Robert T.

Day, Gilman
Dean, Silas

Deming, Elijah S.

Duncan, Samuel
Dunham, Bradish
D virgin, John M.
Earle, John M.
Easton, James, 2d

Eaton, Calvin I).

Edwards, Elisha

Ely, Joseph M.
Fay, Sullivan

Fellows, James K.

Fisk, Lyman
Fitch, Ezekiel AY.

Foster, Aaron
Fowle, Samuel
Freeman, James M.
Gale, Luther

Gates, Elbridge
Gilbert, Washington
Gooch, Daniel W.
Goulding, Dalton

Gourgas, F. R.

Graves, John W.
Green, Jabex

Greene, William B.

Griswold, Josiah W.
Griswold, Whiting
Hadley, Samuel P.

Hall, Charles B.

Ilallett, B. F.

Hapgood, Lyman. W.
Hapgood, Seth

Harmon, Phineas

Haskins, William

Hathaway, Elnathan P.

Hawkc.s, Stephen E.

Heath, Ezra, 2d

Howes, James

Ilewcs, William II.

Hobart, Henry
Holder, Nathaniel

Hood, George
Hooper, Foster

Howard, Martin

Howland, Abraham II.

Hoyt, Henry K.

Hunt, Charles E.

Huntington, George II.

Ilurlbut, Moses C.

Hyde, Benjamin D.
Ide, Abijah M., Jr.

Jacobs, John

Kendall, Isaac

Kimball, Joseph
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Reed, Sampson
King, Elkanah, Jr.

Hockwell, Julius

lloss, David S.

Sampson, George R.

Stacy, Ebeii II.

Stetson, Caleb

Stevens, Charles G.

Storrow, Charles S.

Stutson, William

Sumner, Increase

Tabor, Isaac C.

Taft, Arnold

Thayer, Joseph
Thompson, Charles

Train, Charles II.

Warner, Marshal

Wheeler, William F.

Wilbur, Joseph
Wilkinson, Ezra

Williams, Henry
Woods, Josiah B.

Heywood, Levi

Hobart, Aaron
Hobbs, Edwin
Hunting-ton, Asahel

Hunting-ton, Charles P.

Hurlburt, Samuel A.

Keyes, Edward L.

Knight, Joseph
Knowltoii, Charles L.

Knox, Albert

Lawrence, Luther

Lincoln, F. W., Jr.

Littlcneld, Tristram

Lord, Otis P.

Morton, Elbridge G.

Morton, Marcus, Jr.

Park, John G. &amp;gt;

Payson, Thomas E.

Perkins, Jonathan C.

Perkins, Noah C.

Plunkett, William C.

Pomroy, Jeremiah

Prince, F. O.

Absent and not voting, 83.

So the amendment was adopted.

The question then recurring upon the adoption
of the amendment of Mr. Briggs, as amended, it

was put, and decided in the affirmative.

The question was then taken upon ordering the

first resolve to a second reading, and it was, upon
a division ayes, 206; noes, 53 decided in the

affirmative.

So the resolve was ordered to a second reading.

The PRESIDENT. The question is now on

the second resolve. This resolve was referred to

the Committee of the Whole, and the Committee

reported it back with a recommendation that it do

not pass.

The question was taken on concurring in the

report of the Committee of the Whole, and it was

concurred in.

The second resolve was therefore rejected.

The PRESIDENT. The question now is upon
the third resolve, as follows :

Resolved, That, for the purpose of voting, 110

person shall be deemed to have gained or lost a

residence, by reason of his presence or absence
while employed in the army or navy of the United

States, or while navigating the waters of this

State, or of the United States, or of the high seas,

or while a member of any seminary of learning.

Mr. DANA, for Manchester. I would like to

inquire of the chairman, or of some member of

the Committee who reported this resolve, the

reason and object of it. It seems to me that if it

is a question for legislative action at all it properly

belongs to the legislature, and not to this Conven
tion. But even that I regard as extremely doubt

ful. It is a matter on which I desire some ex

planation, and I think I am not taking up the

time of the Convention unnecessarily by asking
for the reason of this resolution.

Mr. WALKER, of North Brookfield. As the

gentleman from Manchester may not be aware of

the great difficulties which have sometimes arisen

in those towns where these institutions of learn

ing exist, I would say to him that, with several

members of the Committee which reported this

resolution, it appeared to be a matter of great im

portance that there should be some constitutional

provision in regard to the matter.

Mr. ALDRICII, of Barre. I was a member
of the Committee which reported these resolves,
and had the misfortune to differ with several

members, in relation to the second one which has
been rejected. It strikes me that this third re

solve is entirely useless, because it neither adds to

nor takes away anything from existing laws upon
the subject. In a supplementary note to the fifth

volume of Mctcalf s Report of Cases argued before,

and determined by, the Supreme Court of Massa

chusetts, I find the following :

&quot; The mere facts that a student, who has a
domicil in one town, resides at a public institu

tion in another town for the sole purpose of ob

taining an education, and that he has his means
of support from another place, do not constitute

a test of his right to vote and his liability to be
taxed in the latter town. He obtains this right
and incurs this liability onlv by a change of dom
icil

; and, the question whether he has changed
his domicil, is to be decided by all the circum
stances of the case.&quot;

The mere fact of his residing at the university
for the purpose of obtaining an education decides

nothing. The resolve says :

That, for the purpose of voting, no person
shall be deemed to have gained or lost a residence

by reason of his presence or absence while em
ployed in the army or navy of the United States,
or while navigating the waters of this State or of

the United States, or of the high seas, or while a
member of any seminary of learning.

This resolve only enunciates what is tnie now
and perfectly well understood, and it will not pre
vent a student from voting who is entitled to vote

under the existing law
;
for suppose a student is

asked at the poll whether he is there simply for the

purpose of obtaining an education, a mere affir

mative answer decides nothing. It will not en

title him to vote, nor will it prevent him from

voting. It must be decided by &quot; all the circum

stances of the case.&quot; If the resolution is adopted,
and a student is asked this question, and he an-

awers that lie is there for that and for other pur-
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poses, and that ho has no other home, then this

resolution will not prevent his voting. It alters

nothing ; and I see no reason why this Conven
tion should make a distinction to the prejudice of

students, who arc generally among the most in

telligent class of voters. I see no reason why
they should be excluded rather than others.

Why not put a provision in the Constitution to

the effect that if a gang of Irishmen have been

working upon a railroad for six months, in any

particular town, they shall not have the priv

ilege of voting in that town : If they were

there for that purpose merely and not domiciled

there, they would not be allowed to vote.
&quot;NVhy

make a declaration in regard to students alone

which is equally applicable to other cases ? The

right to vote depends not upon the fact of a man

being a student or a laborer, or whether he is in the

army or navy, but whether his domic 11 is in the

town in which he offers to vote. If his domicil

is there, it matters not whether he is a student or

not, he has a right to vote. If it is somewhere

else, then he has no right to vote. The resolu

tion, therefore, in my opinion, has no value, but

would merely encumber the Constitution with an

unnecessary provision. For that reason, I am

opposed to it.

Mr. MORTOX, of Taunton. I do not think

that this is a matter of much importance. I agree

with the gentleman who last spoke that this pro
vision which it is sought to put into the Constitu

tion, is precisely according to the law as it now
stands. There is not a shade of difference

;
and

when it was first proposed I entertained great

doubts whether it was of sufficient importance to

authorize its being put into the organic law of

the State. But I learned that there had been con

siderable diversity of opinion in different parts of

the State upon the subject, and that much diffi

culty had arisen in different places in regard to

students, owing to this diversity of opinion. And

although we have a decision of the highest court

of the State in regard to this matter, we all know
that the reports of these decisions are not in the

hands of all the selectmen throughout the Com
monwealth.

Again, I think it is of the highest importance
that everything in regard to the qualifications of

voters should not only be made plain and be in

the hands of cvery-body, but should be made so

plain in the Constitution, that I could not be

mistaken by the legislature. Seeing that a simi

lar provision has been incorporated in many of

the recently revised constitutions, I thought that

perhaps it might be wise and proper to make this

provision one of the permanent and fundamental

laws of the Commonwealth.

Mr. BISHOP, of Lenox. I am in favor of

ingrafting this provision upon our Constitution.

In regard to this matter there is a term \xsed in

our present Constitution, which, though perhaps

not of doubtful in port, is yet of very doubtful

application, and has caused great perplexity to

the selectmen in this respect. &quot;What I allude to

is the meaning of the word &quot; inhabitant.&quot; To
remove all doubt as to the meaning of the word

I would define it as I find it defined in the pres

ent Constitution, thus :

&quot;

Every person shall be considered an inhabi

tant, for the purpose of electing and being elected

to any office or place within this State, in that

town, district or plantation where he dwelleth or

hath his home.&quot;

Now it depends xxpon the intention. If a man
removed to a place with the intention of making
that place his home there could be little diffi

culty about it.

In relation to students, they attend seminaries

of learning merely for temporary purposes the

purpose of equipping themselves for that particu

lar profession which they design to follow, or of

acquiring such information as is imparted in

those institutions to which they go. They are

there for a specific purpose not for the purpose
of becoming residents of the places where these

institutions happen to be located, but for an

entirely different purpose. True, there may be

some solitary exceptions to this rule, but such is

the rule notwithstanding ;
and in order to remove

all doubts on the subject I think it would be

proper to insert this provision in the Constitution.

Mr. DAVIS, of Plymouth. I am in favor of

the resolution of the Committee as it stands, so

far as it goes. I believe that no man should be

come a voter by compulsion, and that no man
should gain a legal citizenship by compulsion. I

believe that with regard to two classes mentioned

in this resolution the army and navy ranch

difficulty has arisen and will continue to arise.

It is well known that they are subject to the

orders of the government of the United States,

and may be sent to any portion of the Union.

So also with students. They are subject generally

to the orders of their parents ;
and arc generally

minors when they enter a seminary, and for this

reason it seems to me that a person, or class of

persons, who come into this Commonwealth or

into any town of the Commonwealth, for a

special purpose, and a limited period, not being

supposed, from the manner in which they come,

to be liable to engage in any of the pursuits of

the inhabitants of that town, nor to be interested

in its welfare, or to have anything in common
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with that town such persons should not sustain

legal rights in this respect. I cannot but think

that even upon the doctrine of state rights, the

doctrine of self- defence, and the doctrine of the

independent sovereignty of a state, this resolution

should be adopted by us. The question is whether,

in times of trouble, we will allow the president

of the United States, or other United States

authorities, to quarter a citizen soldiery or a

portion of the army or navy of the United States,

educated in a different portion of the Union,
and it may be entertaining feelings and principles

opposed to our particular interests and institu

tions upon us, for the purpose, as it were, of be

coming citizens by compulsion. Shall we allow

foreign governments to send here an immense

population for a temporary, though it may be for

the time being a necessary, purpose, and thus en

dow them witli the privileges of citizenship in

our State with whose interests they have nothing
in common ? Are our interests and institutions

to be thus influenced, and perhaps endangered, by
the votes of strangers ? I hope not, Sir. So far

as the members of the army or the navy are con

cerned it seems to me that this resolution is not,

what was .stated so broadly by the gentleman
from Boston yesterday,

&quot; next to
nothing.&quot;

But I rose, Mr. President, for another purpose.
It is perhaps peculiarly appropriate for me to

move the amendment which I shall propose.
The second resolution was stricken out by the

Committee upon my motion. There were rea

sons, which have been stated by the gentleman
from Tuunton, why many members of the Con
vention should desire that a three months resi

dence in a town or city should be sufficient to

entitle a party to citizenship.

It would be convenient, in many cities and
towns of the Commonwealth, that a person should

acquire the right to vote after a three months resi

dence, but there Mere other reasons, which, I be

lieve, were apparent to the good sense of the Com
mittee, and which will be apparent to the good
sense of the members of the Convention, why it

would be unwise to reduce the term of residence

to three months. It will be seen, that by so re

ducing it, any person might acquire a residence in

four towns or cities in a single year, and in that

way, in large towns or cities, where parties are

nicely balanced, by a transfer of this class of

voters, one large city or one large district might
populate another large city or district ; and one

city or district might revolutionize another in the

course of three months. I believe it would be

dangerous to insert such a provision in our

Constitution. It seems to me, however, we
should take care, so far as we are able, that the

citizens of the State, in removing from one town
or city to another, within the State, should not

lose the right to vote in national elections, or in

elections for general officers of the State govern
ment, and for this purpose I propose to offer an
amendment to this effect : I propose to add to the

third resolution the following :

And no person removing his domicil from any
town or city to another within this Common
wealth, shall, by reason of such removal, be
deemed to have lost his residence for the pur
pose aforesaid, until six months after his removal.

I believe no good reason, can be given, by any
member of this Convention, why, by removing
from Roxbury to Boston, or from Boston to Rox-

bury, a man should lose his right to vote for gov
ernor, lieutenant-governor, or for any officers of

the State or national government. No good rea

son, I believe, can be suggested. It seems to me
that the right of citizenship, or any of the priv

ileges which have been and are connected with

that right, should not be lost by reason of any re

moval from one town or city to another within

the limits of the Commonwealth. In this age,

increased facilities of intercourse, the advance in

intelligence, and the ever changing domicils of

many of our most intelligent and active citizens,

obviate the objections which formerly existed to

the provision I now recommend. I therefore

hope that the Convention will not only see the

pi opriety of this amendment, but that they will vote

to incorporate it into the resolution. It is similar

to a provision which has been incorporated into

tne Constitution of several other States
;

but

wnetner they adopt it, or reject, or modify it, I

hope that it may be done without much debate.

The question was then taken upon the adop
tion of the amendment, and upon a division

ayes, 138
; noes, 53 it was decided in the affirm

ative.

So the amendment was adopted.
Mr. DANA, for Manchester. I desire that the

resolution shall be read as it is now amended.

It was read as follows :

3. Resolved, That for the purpose of voting,
no person shall be deemed to have gained or lost

a residence by reason of his presence or absence
while employed in the army or navy of the United

States, or while navigating the waters of this

State, or of the United States, or of the high seas,

or while a student in any seminary of learning.
And no person removing his domicil from any
town or city to another within the Commonwealth,
shall, by reason of such removal, be deemed to

have lost his residence for the purpose aforesaid

until six months after his removal.

Mr. DANA. I sincerely hope, Sir, that the
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whole tiling will be rejected. It is a good deal

worse than it was when it came from the Com
mittee if I may he allowed to speak disrespect

fully of the action of the Convention, as the

resolution is now open to he voted upon.
In the first place, I see clearly, that the Conven

tion are in a humor for doing business to-night, and

I dislike very n.uch on that account, to trouble

them with remarks, but if we could afford to spend
four or live days in passing half a resolution, we
can surely afford to spend a few mimites in dis

cussing this provision, which embodies two reso

lutions. The resolve, as reported by the Com
mittee, provides that &quot; 110 person shall be deemed

to have gained or lost a residence, by reason of

his presence or absence, while employed in the

army or navy of the United States, or while nav

igating the waters of this State, or of the United

States, or of the high seas, or while a student in

any seminary of learning.&quot; Now, I believe it is

conceded in all parts of the Convention that that

resolution lays down no new principle of law, nor

is it pretended that it explains what is now doubt

ful law. Nor am I aware that this has been one

of those great amendments, which the people have
looked for, and for which this Convention was
called. I do not pretend to say that a provision

something like this, may not be very well in the

legislature, but I submit it to the judgment of

every member of the Convention, whether the

mere reading of the resolution does not show that

it is a matter for legislation, and not a principle of

constitutional law. Is it a question upon which

any doubt has ever arisen in the legislature r Has
there ever been any conflict of legislation upon
the subject ? I admit that upon important sub

jects, where there lias been conflicting legislation,

the Constitution might step in and settle it
; or, if

there is any danger of conflicting legislation in

future, upon the subject, it would be very well

for the Constitution to settle the matter. But I

ask any gentleman to show me when there has

ever been any conflicting legislation upon this

subject, or where there is any danger of it. It

strikes me, with all clue deference to the Committee
who reported this resolution, that probably there

are some towns where there are colleges, and

where the people have thought that persons have

voted who ought not to have voted, and for that

reason, have come forward and asked the Con
vention to make such a provision. The law is

perfectly plain upon this subject. It is laid down
in the oth volume of Metcalf s Reports, and is very
like this provision, only, if I may be allowed the

opinion, it is expressed a little more clearly.

It is said by the learned gentleman from Taun-

ton, (Mr. Morton,) that this is already a matter

of law, but it would be well enough to put it into

the Constitution because it will be a little more

easy for the selectmen to find ; that the select

men of every town are not supposed to be ac

quainted with our law reports, and it is better,

therefore, to place it where they can readily

find it.

Now, Mr. President, that is a new reason. It

is entirely a novel reason to me for making a

Constitution. The law is all right and always
has been all right. There have been no con

flicting decisions, there has been no conflicting

legislation, but inasmuch as this is a better place

for the selectmen to find it, let us put it in the

Constitution. If that principle is to be adopted,
in the choice of subjects which arc to be made
constitutional law, I can furnish enough for the

Convention to do from now through the hot

weather, and until pretty well into the autumn.

The only difficulty will be that if we have too

many of these things in the Constitution, it may
be as difficult for the selectmen to find it in the

Constitution as it is in the Reports. The diffi

culty is not in being able to find the law or of not

knowing what it is, but it is in applying the law

to the facts of the case. A question was asked of

the supreme court by the legislature whether a

person who had resided several years as a student

in a university, but who had his means of sup

port elsewhere, could be allowed to vote in the

town or city in which the university was located.

The court said that was not a question which

could be answered by itself. It would de

pend altogether upon whether he was domiciled

in that town
;

if he was domiciled in that town,
he had the right to vote there, but if he was not,

he had 110 such right. The mere fact of his be

ing there as a student did not create a domicil.

Now, I am afraid the impression may prevail in

the Convention, that the mere fact of a person re

siding in a certain place as a student in a semi

nary of learning gives him a domicil in that place.

But such is not the fact. The law is well settled

upon this point. The fact of a student s attend

ing a seminary of learning for a number of years
does not make him lose his domicil in the place

where he lias before lived
; and the mere fact that

he is a student there docs not give him a domicil

in that place. I submit it to the better judgment
of the Convention. I submit it to the judgment
of the chairman of this Committee, (Mr. Walk

er,) whose attention I would like to gain, if this

is not so. The mere fact that a person is a

student, neither gives a domicil nor takes it

away. The case is different with different stu

dents. For instance, here is a student who is

under age ;
his father lives at Springfield, and
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his home is there ;
he comes to Williamstown

College, but he derives his means of support

from his father, and goes home during the vaca

tions, lie makes that his regular home, and puts

his name in the catalogue as from Springfield.

All these arc facts which go to fix his domicil at

the place where his father lives.

But take another case : a man has no parents

whatever ; he has no means of support except

his own labor
; but he goes to Williamstown, en

ters college, and is supporting himself by his own

labor, or his property there. He puts his name
down against Williamstown in the catalogue. He
is over one-and-twenty years of age, but has no

home in the world if it be not there. He is look

ing forward to a permanent residence there
;
he

is making preparations for entering in business

there when he shall leave college. He is at the

close of his course, or is a student of a profession.

What would the law decide in his case ? It would

undoubtedly fix his domicil at Williamstown, and

would decide that he was entitled to vote there.

And why should it not be so ? Do you want to

disfranchise a man because he is a student in a

sen.inary of learning ? If you do, then say so.

But how is this resolution to be construed ? I

think in many instances it would be so construed

as to give him, the studc nt, no domicil at all. Is

this Convention going to make such a fundamental

provision as that ? Will you provide that when
a student has no home to go to

;
has no parents

to be domiciled with, but lives in the town where

he is attending college, shall he be deprived of the

right to vote ? I will venture to say that if we

pass this resolve and such a case comes up, the

selectmen would decide that the student had no

domicil in the town, although he could vote no

where else. Now, I do not mean to say, by any
means, that that is the right construction to be

put upon this resolve, but I ask every gentleman
of the profession in this Convention, and every

gentleman out of the profession, to look at it and

tell me, if their minds are quite clear, what the pre
cise construction should be ? And I am the more

confirmed in that opinion from the fact that the

chairman of the Committee, (Mr. Walker,) when

explaining the resolution to the Committee, stated

it in different words from those in the resolution

itself. He said that from the mere fact of a stu

dent s residence at a seminary of learning, he

should not be deemed to haA e a domicil there.

Now, the resolution does not so read. It says

that no person shall be deemed to have gained a

residence by reason of his presence, while a stu

dent, at a seminary of learning.

I must say that if you wish to confound and

confuse those venerable men who have charge

of the ballot-box, who cannot understand the de

cisions in the 5th of Metcalf, who cannot xmder-

stand the provisions contained in our Revised

Statutes, but who want a Constitution to make
it clear, that you have taken the best possible

method of securing that end. I think that no

sooner will you have adopted this amendment in

the Constitution than you will find very great

confusion arising out of it. You are supposing
that a student who goes to attend a seminary has

acquired a residence in the place from which he

comes ;
but if he shall not have gained one there,

you will provide that he shall not be allowed to vote

anywhere at least that construction may be given

to it. I do not say that it cannot be amended so

as remove that doubt. This is not a doubt of my
own simply, but on conferring with men of learn

ing in the Convention, I find they conceive there

is room for this doubt. It needs to be amended.

If we have got to amend it here, I think the Con

vention ought to be satisfied that we had better

let it alone altogether ;
and if it has caused .a

doubt here, we ought to see that the subject mat

ter is not constitutional in its nature, but of a

legislative character. &quot; No person shall be deem

ed to have gained a residence by reason of his

presence while a student of a seminary of learn

ing.&quot;

I should like to put the question to gentlemen
of this Convention whether they arc all agreed

upon the construction of that clause ? It strikes

me that the domicil is a question of fact, not de

pending, as gentlemen may suppose, upon the one

fact of residence, but a great variety of facts.

I appeal to the judgment of every professional

man whether it is not settled law that domicil de

pends upon a great variety of facts, each of which

are entitled to its weight. Take the well known
case of these gentlemen who remove from B oston

into the country before the first of May, keeping

a house in each place. What determines the

j

domicil there ? A jury must go into the most

I

minute inquiry to ascertain which of the two

i
houses is the domicil of the citixen, where he has

his family, his servants, table and bed linen, c.,

on the first of May, and which house had most

i
of the attributes of a domicil. They are very
nice questions. The two houses are both fur

nished and kept open, but which is his domicil ?

And so the.se nice questions come up in the case

of students at our seminaries of learning. Some
are under twenty-one years of age, and some are

over that age. Some have parents, and some

have not. Some derive the means of support

from home, while others do not. So there is ev-

I
cry variety of case, from that of the student

j

whose domicil is clearly at his father s house, to
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that of the student whose domicil is clearly at

the seminary of learning. Then you step in and

attach to this fact a decisive character by consti

tutional law. These cases must be decided by
the selectmen, each on its circumstances. Their

decision may be appealed from. There may be an

action brought, and then the case goes to a court

and jury.

I was very much struck and pleased with the

remarks made by a gentleman, who I do not now
see in his seat, (Mr. Boutwell,) this morning, as

to our duties here in the matter of making a

Constitution. It strikes me that if a case can be

made out which goes beyond the line he drew

for us, and which he drew so well, this is one.

It is a matter of nice detail, and a matter of

doubtful meaning at that. I suppose that persons

smarting under some difficulty, and heated in a

controversy, thought, that since there was to be

a great Constitutional Convention which was to

operate as a panacea for all evils, the best thing

they could do was to get us to cure the evil for

them. I respectfully submit that this is a diffi

culty which it is not in our province to cure.

Now comes an additional amendment, moved
and carried without any discussion in the Con
vention. I understand it to provide that a person
who leaves a town or city for another shall not

lose his right to vote in the former town or city

for six months. The provision is, that a man who
has left a town, determined never to see it again,

may still go back upon election day and vote taxes

upon the people which lie will not be obliged to

pay, and vote nic ii into office whom he means

never to be governed by. I do not know what

will be the effect of this provision in another re

spect, because I do not know whether we are

going to i.dopt this distinction, that men arc to

be voters for offices and not to be elected for

offices. I submit to the judgment of this Con

vention, whether it is not a little extraordinary to

provide tiiat a class of persons shall be voters in

a place, their residence being one hundred and

fifty miles off, and that they shall not hold office

there too. If the amendment is adopted you
will have the anomaly presented of a person of

twenty-one years of age leaving the old home
stead in Brookfield, going to sea, making his

home in Provincetown and going up to Brook-

field and voting, because, bv virtue of this part of

the amendment, he is not to lose anything by
navigating the high seas, whether in the United

States or British India. He votes in Brookheld,

but his residence is in Provincetown, and after

he has been chasing whales in the Eastern Ocean,
he comes back and votes taxes upon the people
of Brookneld. I do not doubt that tins all comes

from tenderness for the rights of voters. I sym
pathize with that feeling myself, but then we
must recollect that we may, by indulging our

extreme tenderness for the rights of voters, intro

duce a dangerous principle, and in our kindness

to voters we may not be so kind to those persons
who are to be affected by the votes cast. It has

been said in this Convention, and sustained by a

decided majority here, that persons ought not to

vote in town affairs, though they were born in

the town, reside there, and mean to die there,

unless they pay seventy-live cents, or thereabouts,

for fear that they might vote taxes upon people
which they themselves did not mean to pay.
And it was stated that a person who lived in a

town and did not pay his fifty or seventy-five cents,

ought not to vote for town officers, because those

officers might have the power to do something to

the citi/ens of the town which would not affect

him, though that man has at stake there all he
has in the world, his life, his peace, his liberty,

the peace of his family, though he is obliged to

perform military duty and though he has children

to be sent to school, simply because he is not sup

posed to have that interest which gives him the

right to vote away other men s money. But you
propose to say that any person leaving that town,
never intending to see it again and going to the

farthest part of the Commonwealth may still go
back to that town and vote taxes upon other per
sons which he never means to pay, and elect per
sons to office who are not to govern him. I

should like to see gentlemen put those two propo
sitions together and show me why they sustain

the one and do not sustain the other. I recollect

once losing my right to vote. I moved my resi

dence from the city of Boston to the town of

Cambridge, and when I went to the voting list

there, I found that my name was not recorded.

I dare say some gentleman will say that there

was a great wrong done, that I was injured, and

they would have gone right off to a Constitutional

Convention, if one had been sitting, and had a

resolve brought in to remedy the injurv done

me. But it did not operate so with me. I can

honestly say that I never felt more gratification in

my life and greater pride in the old Commonwealth
than when the selectmen of the town of Cambridge
said,

&quot;

Sir, you cannot vote here,&quot; because I felt

that the same law which prohibited me from

voting, saved the purity of the ballot-box in the

Commonwealth in all times of peril. I am will

ing to submit to restrictions, and if I choose to

change my residence from town to town I am
willing to lose my vote by it for a few months.

I am perfectly willing to submit to this, in

order to save the purity of the ballot-box. I
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submit that these provisions are necessary for the

protection of the ballot-box. I most respectfully

ask the Convention to re-examine this matter be

fore they pass to a second reading the resolutions

as they now stand with the amendment just

adopted, and ask themselves whether they mean

to say that a man shall vote under any such cir

cumstances, and then to say whether it is worth

while to go into these details. Let gentlemen,
after considering the matter, ask themselves

whether these things should not be left to legisla

tion ; but if the Convention are of the opinion

that we must dive into these details, let us have

a resolution which will not be misunderstood by
the selectmen, for whose better information only,

I am informed, it is to be introduced.

Mr. HALLETT, for Wilbraham. I think we
should understand ourselves distinctly, upon ev

ery point of amendment to the Constitution which

affects the legal rights of the voter. I respect,

very much, the legal opinions of my friend for

Manchester, (Mr. Dana,) but I must think that he

is not aware of the true state of the case in re

gard to a man s losing his vote, by passing over

the line of one town into another, just before an

election. He has put extreme cases. Let us

consider cases of towns adjoining, or nearly so.

Now the rule of law as to residence, in the cases

in Mctcalf s lleports, to which he has referred, is,

that a man never loses his domicil, and that he

has at all times a domicil somewhere. In order

to carry out that principle in the Constitution, it

should be provided, that a man shall have his

voting right somewhere, and shall not lose it, no

more than he shall lose, under the law, one dom
icil until he has acquired another. If the man
moves over the line from Boston into lloxbury,

just before election day, he does not lose his res

idence, say the courts, for he acquires one imme

diately in lloxbury, but they say that he does

lose his right to vote, until he has been there six

months. The question is, shall he be induced to

deal honestly or dishonestly with the public ?

Shall he .secure his vote by falsehood, which he

can do by falsely denying that he goes to llox

bury to live there, or shall he lose it by telling

the truth r That is the proposition, because the

removal depends upon the intention, and that

rests mainly upon declarations. If he goes to

lloxbury one week or one day before the election,

and there honestly proclaims the truth, and says,
&quot; I have come here to reside with

you,&quot;
and the

next day goes back to Boston, he cannot vote in

either place ; but if he removes from Boston with

a lie in his mouth, and says,
&quot; I want you to un

derstand that I have not removed, and that I am

coming back to Boston,&quot; when he does not mean

to do so, then he can go back to Boston and vote.

So that it depends upon this, a man loses his res

idence and his vote in Boston if he tells the hon
est truth, and keeps his right to vote if he lies.

I do not consent to hold out any such induce

ments to men to deal dishonestly. No fraud can

be perpetrated by his retaining his right to vote

in his place of domicil, until he has acquired it

in another. The name of the voter is upon the

voting list of the town of his legal residence. He
is there a permanent, recorded voter. There is no

uncertainty about it. If he comes to the polls

and assumes that he is a voter, his name will be

found upon that check list, for it cannot be re

moved until he has lost his residence there
;
and

if he has gone out of town within a period of

six months, he cannot have acquired a residence

anywhere else, and therefore he cannot possibly

vote at that election anywhere, unless it be in

the town where he had his legal residence. If he

goes away five months or five days before the

election, why deprive him of the right of voting
at all ? Is there any danger that he will go back

and do anything wrong or unjust ?

The gentleman for Manchester, (Mr. Dana,)
said one thing, which I must think he had not

well considered, for a gentleman of his legal

learning. He says that, in his own case, after

having removed from Boston to Cambridge, a

short time before an election, he went and asked

the selectmen of Cambridge to allow him the

privilege of voting, and they would not allow

him to vote because he had not resided there six

months. They told him that he had lost his vote,

and he looks upon it as a most remarkable evi

dence of the purity of the ballot-box, that his

vote was refused. The gentleman was at the

wrong end of the argument. He should have

gone back to Boston, walked into the room of the

ward from which he moved, found his name re

corded upon the ward list and deposited his vote

there. That is what I contend he should have

had the right to do. I say, therefore, let the

principle which governs domicil be carried out

correctly as to voting. Your courts have decided

differently. They have decided that a man can

not lose his domicil in one place until he has

acquired residence in another, but they have de

cided, if he goes out of one town into another to

reside there, though it be only one day before

election, that he has lost his right to vote any
where. Now I would make the Constitution par

allel in this rule, as it regards residence, so that

residence and voting shall go together, and then

you have it certain.

Upon that point, and also upon the other point

of residence embraced in these propositions, gen-
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tleinen say that it is not dignified to put a plain

definition with reference to them, in the Consti

tution. I stand upon dignity in constitutional

language as much as any one, and I thought I did

even more so than my friend for Manchester,

(Mr. Dana,) but I think, as I have said before,

that the principle which should govern us in this

matter, is to have the Constitution as plain as

possible. The gentleman complains that this

proposition, about removal affecting residence,

and the one concerning persons employed in the

army and navy of the United States, or who arc

attending seminaries of learning, arc not of sxif-

ficient dignity to be incorporated into the Consti

tution, but I do not find that those who framed

the Constitution held that opinion. When they

provided, in the Constitution of 1780, that every
male inhabitant who owned a freehold estate of

three pounds income per annum, or personal es

tate worth sixty pounds, should have a right to

vote, they went on to make it still plainer, by
saying :

&quot; And to remove all doubts concerning the

meaning of the word inhabitant, in this Consti

tution, every person shall be considered as an in

habitant for the purpose of electing and being-
elected into any office, in that town, district, or

plantation where he dwelleth or hath his home.&quot;

Is there anything more undignified in that than

in saying
&quot;

that, by reason of his absence, or

presence, no person shall be deemed to have gain
ed or lost a residence while employed in the army
or navy of the United States, or while navigating
the waters of this State or of the United States,

or while a member of any seminary of learning.&quot;

Is there any more want of dignity in that defini

tion of residence than in this of inhabitant.

The gentleman suggests that if we \mdertukc to

incorporate these provisions into the Constitution

we will have to determine the law as to whether

a man s actual presence is conclusive evidence of

his residence. But, the Constitution already has

settled the difficulty in that respect, because it

says that a man s residence (or inhabitancy, the

same thing) shall be where he dwelleth, or hath

his home. Therefore, the Constitution goes .so far

as to declare that a man shall have a domicil in

order to qualify him to vote. Now, it is proposed
to make this a little more definite, so as to say
that, by reason of presence or absence from or in

a particular place, a man shall neither acquire or

lose inhabitancy. Tims, a student will not lose

his residence at home nor acquire one at college,

without clear and explicit acts other than being-

present four or six years there. A gentleman, whose

opinions upon this subject should be conclusive,

(Mr. Morton, of Taunton,) says, that this provi

sion is in conformity with the present rules of

law. I have no doubt that it is, and I have no

doubt that the supreme court, if they were called

upon to consider this question, would say, as they
have said, that actual presence was only one of

the evidences of residence, but not conclusive evi

dence. Yet, while the court would so construe

it, selectmen do not, or may not, and between the

home of his birth and the place of his residence,

the student, and others like him, lose their votes.

It would be well, therefore, to have all doubts re

moved by a plain provision in the Constitution,

though it is not indispensable. I think it is wise,

on the whole, to incorporate such a provision into

the Constitution as is proposed.

On the other proposition, which is designed
to secure the voter s right in one town until

he can acquire that right in another, I have

a much stronger conviction of its necessity, be

cause it affects the security you give to every
voter who may be under the necessity of remov

ing his residence. I hope, therefore, that it will

strike gentlemen favorably. It is very important
that voters should know what their rights are,

especially the working classes, whose employ
ments require them frequently to move. If a

man residing in one town goes into a neighboring

town, especially in cases where the change of

domicil is often matter of great doubt, let him
know how long a time it takes before lie loses his

right to vote in one place and acquires it in an

other, and do not leave him in this position so

that when he comes to the polls, where he

always has voted, for the purpose of voting, they
can say to him &quot; You shall not vote here, although

your name is on the list, because you moved out

of town the other day ;&quot;
and then if he goes back

to the other town that lie shall be told that he

cannot vote there because he has not acquired a

six months residence. When such a case hap

pens, which is often, perhaps the man goes to a

lawyer and gets Whig opinion or Democratic

opinion, just as the case may be. They tell him
to vote, or not to vote. If he votes there, he is

prosecuted and must stand trial. I am proud to say
that I have defended more than twenty cases of the

kind, where men have gone out of the city of

Boston for a temporary or doubtful purpose, and

have voted under threats of prosecution, and I am
able to say that no jury was found to convict any
man in my hands under such a state of facts like

these, because the sense of right is so strong, as

to a citizen not losing his vote. Now, I wish to

save a man from such inconvenience, annoyance,

expense and uncertainty. And this can be done

by so providing that his name shall not be taken

off the check list in the town where he has had a
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homo and voted, until he has lived in some other

town (unless lie has left the State) long enough
to have a home there. The provision is a very

proper cue, because the Constitution, as now pro

posed to be recommended to the people, will con

tinue to provide as heretofore that there shall he

a residence of six mouths in the new place before

he can put his name on the new check list. I

say, then, with great deference to the opinions of

the gentleman for Manchester, (Mr. Dana,) that

I think it is a sound principle and ought to be

put into the organic law.

Mr. GUISWOLD, for Erving. It is very ap

parent, from the course winch the Convention

has taken on this resolution, that we shall not

come to a satisfactory conclusion with regard to

it to-night ; and as distinguished legal gentlemen
have come to quite different opinions with regard
to its operation, it seems to me that it should be

recommitted to the Committee for some further

modification. I therefore move that it be re

committed to the Committee.

The motion was agreed to.

The PRESIDENT. The fourth resolution is

now the next to be considered. The question is

on the adoption of that resolution.

The resolution is as follows :

Ecwlvert, That all ballots required by law to be

given at any national, state, county, or municipal
election, shall be deposited in sealed envelopes of

uniform size and appearance, to be furnished by
the Commonwealth.

Mr. BATES, of Plymouth. I move to strike

out the words &quot;or municipal,&quot; and insert the

word &quot;or&quot; before the word
&quot;county,&quot;

so that it

will read

Rcsolred, That all ballots required by law to be

given at any national, state, or county election, &c.

Mr. WALKER, of North Brookfield. I un
derstand the motion to be to strike out the word

&quot;municipal.&quot;
If it is in order, I wish to move

an amendment to the amendment, which is to

stike out the word &quot;municipal,&quot; and insert the

word
&quot;city.&quot;

The PRESIDENT. That motion is in or

der.

Mr. WALKER. The meaning of the word
&quot;

municipal&quot; is understood to be doubtful, some

applying it to cities only, and some to towns and

cities. Great objections have been made by some

of the delegates from the small towns against hav

ing towns included in this resolve. I have, there

fore, moved that the word &quot;

city
&quot;

be inserted so

that it may be understood to apply only to cities.

I think the objection is a sound one, inasmuch as

I know it might cause a great inconvenience, in

small towns generally, to procure the envelopes
for the ordinary town elections. But the legisla

ture will, I hope, next winter, apply the principle
to towns ; provided, nevertheless, that the inhabi

tants may vote to dispense with the secret ballot,

by a vote of two-thirds, so far as the town elections

are concerned. I believe that will obviate all the

difficulty and leave the whole matter just pre

cisely where it ought to be left. Therefore, I sin

cerely hope and confidently expect the amendment
I propose will be carried.

Mr. UPTON, of Boston. I sincerely hope it

will not be carried. I shall move another amend

ment so as to include towns. It would -be agree

able to me to strike the whole matter out, but the

word &quot;towns,&quot; of all things, belongs there. The

gentleman from North Brookfield has converted

me on this point. lie stated that there was one

individual and he himself was the man who

required that protection, not with reference to his

vote for governor, lieutenant-governor, senators,

or representatives, but with reference to the good

people of his own town.

Mr. WALKER. I beg to say to the gentle

man from Boston that I did not so state.

Mr. UPTON. The gentleman stated that in

towns it was very hard to make a discrimination

between one s friends, as I understood him.

Mr. WALKER. That did not apply to elec

tions of representatives.

Mr. UPTOX. Will not the gentleman apply
it to selectmen r

Mr. WALKER. Yes, Sir.

Mr. UPTON. I am glad I have got the gentle

man to make that distinction. I thought it was

a nice discrimination, and difficult to distinguish,

between friends.

Another gentleman drew a very nice distinction.
;
.

He says clergymen, in the small towns, find it
i

very difficult, having individuals belonging to \

their parishes of different political parties, to meet

these questions ;
and therefore, that was a good

reason why they should be allowed to put their

votes in in an envelope. I do not want to give the

power to the legislature that they may say to the

towns that, by a two-thirds vote, they shall

be deprived of this privilege, if it is a privilege.

And I put another question to the gentleman
from North Brookfield. If he thinks that, at the

next session of the legislature, they will pass a

law making it imperative that towns shall vote in

their town elections with the sealed envelope, why
not leave that same question with regard to the

cities } It seems to me that if any part of this

proposition should be left to the legislature, the

whole of it should be left to the legislature. I
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hope, Sir, there will be no discrimination in this

Convention, but that we shall either include both

towns and cities, or that we shall strike both out.

I hope, therefore, that the amendment of the gen
tleman from Xorth Brookfield will not prevail,

and then I shall very cheerfully vote for the pro

position of the gentleman from Plymouth, (Mr.

Bates).

Mr. EDWARDS, of Southampton. I am in

favor of the secret ballot for state officers, and I

would argue that this ought not to be stricken

out. If it is carried to towns in its present po
sition, however, the people would almost univer

sally vote against the Avhole, and we should lose

the wnole. If I wished that to take place I would
make the argument which the gentleman from

Boston has just made.

The facts are, we wish it for the election of

state officers, senators and representatives we
wish it for all the officers chosen at the Novem
ber election, so that we can put all our ballots

into one envelope, and gentlemen will see that if

it is not understood we can easily say to voters

that we elect in the first place, in towns, a single

moderator, and we must have envelopes enough
to put one vote in each envelope. If there are

three hundred voters, we shall want three hundred

of them ;
and then for the town-clerk we shall

want three hundred more
; and for treasurer and

selectmen, as many more/For each of them. If

our towns understand that we are to have en

velopes for all of these separately, they will most

assuredly go against the law. I do not know
how it will operate in cities, having never resided

in one ; but it seems to me that it will be impos
sible to carry it out in towns.

Mr. MOREY, of Boston. It has seemed to

me, since this system of secret voting was intro

duced, that there was more reason for applying it

to the voting in towns than any other. When I

lived in the country it used to be the case, and I

presume the same is still true, that some gentle

man would acquire a great deal of influence in

the town, either because he was a gentleman of

property, or a captain of a militia company, or

who kept a country store, to whom, in some way,
a great many persons in the town would become

indebted, and would give to him mortgages upon
their farms. The consequence was, that he would

become a sort of dictator in the town. And it is

very often the case that these persons are anxious

to be moderators at the town meetings, or to be

on the board of assessors, so as to be able to learn

how much property any person has, and to ascer

tain whether it will be safe to trust them longer ;
or

whether it is not time to take possession on the

mortgage. Now, persons standing in that position

44

in relation to these property holders who have

mortgages on their farms, are very unwilling to dis

oblige them, very unwilling to vote against them,
and they become a sort of perpetual dictators in

the towns
; and I think if the secret ballot is used

anywhere, it ought to be used in such cases.

In regard to its being more inconvenient to apply
it in towns than in cities, I do not know that it

is so. It is said that it is inconvenient in towns,
because they vote for town officers 011 separate

ballots, with the names on different ballots. I

know that in many towns they vote for nearly all

upon the same ticket. But my belief is, that it is

very desirable that the system should be intro

duced, and I think it would be desirable, that the

legislature should pass a law providing for the

manner in which the voting should be done, and

everything in relation to it; for it often happens,
that different modes are observed in different

towns, and in the same towns on different occa

sions. The voters, consequently, come prepared
to vote in a particular manner. And when they
come to the polls, they find that those who have
come earlier, have adopted some unexpected mode
of voting, either to vote for each officer separately,
or on a general ticket, as the case may be, and, of

course they are surprised and unprepared to vote

in that manner. I think it would be better to

have the mode fixed by the legislature, so that it

shall be uniform and all can understand it. This
matter of secret balloting is of so much irnpor^

tance, that if it docs cause some little expense and

delay, I think that should not be regarded, in or

der to carry out the great principle, and be able

to protect all the people of the town, so that the)

may vote freely, and not be under any apprehen
sion that they shall be subjected to any trouble

on account of having offended some leading man,
who wishes to have the power to regulate the af

fairs of the town. I think the secret ballot should

apply to all town elections, as well as others, and
in the same manner as to cities, and in the same
manner as in cases of voting for governor, lieu

tenant-go
1
, ernor, senators and representatives. I

hope, therefore, the resolution as it now stands,

will not be changed.

Pending the motion of Mr. Walker, the Con

vention, at twenty- eight minutes past six o clock,

on motion of Mr. Duncan, of Williamstown,

adjourned.

FRIDAY, June 10, 1853.

The Convention assembled pursuant to adjourn
ment, and was called to order at 10 o clock, A. M.

Prayer by the Chaplain.
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The Secretary read the Journal of yesterday.

Certain Persons Ineligible to State Offices.

On motion of Mr STETSON, of Braintrce, it

was

Ordered, That the Committee to whom was
referred so much of the Constitution, included in

the first eight articles in chapter six, consider the

expediency of providing in the Constitution, that

no president, director, cashier, or other officer of

any banking institution of this State shall be eligi
ble to the office of governor, lieutenant-governor,
senator, or representative to the general court, so

long as he shall be such president, director,

cashier, or other officer.

Orders of the Day.

On motion of Mr. PIIINNEY, for Chatham,
the Convention proceeded to the consideration of

the Orders of the Day, being the resolves reported
from the Committee on the Qualifications ofVoters.

Mr. BATES, of Plymouth, having moved to

amend the last resolve, viz. : that relating to

secret ballot, by striking out the words &quot; or

municipal
&quot;

in the second line, and inserting

after the word &quot;State&quot; the word
&quot;or,&quot; and

Mr. Walker having moved to amend this amend
ment by substituting for the word &quot;

municipal&quot;

the word &quot;

city.&quot;

The pending question was upon the amendment
to the amendment.

Mr. WALKER, of North Brookfield. As I

remarked yesterday, Mr. Chairman, it was the

decision of a majority of the Committee who

reported these resolves, that the word municipal,

which is employed in the resolve under considera

tion, should apply to all cities and towns of the

Commonwealth. Now, Sir, it has been said,

though not in course of this debate, that the

chairman of this Committee is desirous of forcing

this secret ballot upon the cities and towns of the

Commonwealth. In regard to this matter, I wish

to say in the first place, that when the bill relating

to the amendment of the secret ballot law was

originally under consideration, I was asked to

insert in it the words &quot; cities and towns.&quot; I

replied no, that I would not consent to do so, as

it would make the matter too complicated. If

the experiment is tried at all, I said, it must be

tried in the most simple manner possible, other

wise the whole tiling will break down, and we

shall fail in securing our object. Then, in 1851,

when the subject came before the next House of

Representatives, the bill was again brought to me,

and I was again asked to insert cities and towns.

I still persisted that it must not be done, as it

would endanger the experiment, and we should

fail in our object, and it was not inserted.

In 1852, it was again brought to me to make
some additions to the law

; and I was then pressed
very strongly by representatives from cities and
towns to insert these words. I said no, for the
same reason as at first, that the people must have
a fair demonstration that this is the best mode of

voting, before we could take any further steps in

the matter, and then they might extend it as far

as they pleased. When the subject was introduced

in the Committee of this Convention, of which I

have the honor to be chairman, I there also said,

that I did not think it was best to extend the

secret ballot to elections in towns, but it was so

urged and pressed upon the Committee, that it

should apply to cities and towns, that I finally
withdrew my objections on that point, and
assented to the proposition. The elections in

cities for municipal officers, it will be borne in

mind, are precisely like the elections in towns for

State officers, that is to say, in the first place, they
vote one ticket only, and but once in the course

of the day ; whereas, in towns they have some
times twenty or thirty ballots in a single afternoon.

I am therefore decidedly in favor of applying
this mode of voting to elections in the cities of

our Commonwealth. I think it is right and

proper, but I deem it inexpedient at the present
time to apply the principle to towns generally

throughout the State. They are not yet ready
for it, but I venture what little reputation I have

upon the prediction that the time will soon arrive

when they will be prepared and when the secret

ballot will be employed in every town. We pro

pose now to apply it to cities because we think

that they need it ; and I call upon any gentleman
here representing a city to rise and state whether

it is not a fact that the people of the cities do wish

for the envelope system in their municipal elec

tions. I do not refer to representiitives from the

city of Boston for an opinion upon this subject,

because I know from their party interests that

they are opposed to the use of the secret ballot

any how, anywhere, and at any time
;
but I refer

to those gentlemen who represent the other cities

of the State
;
and if there be one who is at vari

ance with me on this point, I should like to hear

him state his reasons. I do not expect to hear

any such demonstration. But, on the other hand,
if there be delegates in attendance here from any
city who were in favor of this Convention, I think

they will come forward and very strongly advo

cate the insertion of this secret ballot into the

Constitution.

Without further occupying the time of the

Convention, I leave the matter in their hands.

The subject is one of importance, and if the dele

gates from the country properly understand
it,
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and if they fully appreciate the difference which

exists between cities and towns, I am sure they
will go heartily and unanimously in favor of giv

ing this privilege for it is a great privilege to

the cities. It will protect voters from all embar

rassment, from any delay whatever in depositing

their ballots, and secure to every one a full, free,

and independent expression of his opinion, and

that is what we desire, what all honest men must

desire.

Mr. IIURLBUT, of Sudbury. I desire to say
a few \vords upon this subject, as I have not be

fore had an opportunity of expressing my views

upon the resolve now under consideration. I

hope, Sir, that the amendment introduced by the

gentleman from North Brookfield, (Mr. Walker,)
will be adopted. I do not know whether it will

affect the cities of the State favorably or unfavor

ably, but this much I do know, Sir, that if the

towns are compelled to ballot in the manner that

is proposed in the original resolution, it will not

only cause great inconvenience, but its effects

will be most pernicious. We are not yet prepared
for it, and until we are, it is worse than useless to

force such a condition upon us. As the gentle

man said yesterday, our officers arc at present
chosen one at a time ; and under these circum

stances it would be a long and toilsome process to

elect them as is prescribed. Besides, Sir, I ap

prehend that the people in the country towns

are not desirous of electing their officers in this

manner.

While I am up, allow me to say a few words

in regard to the resolve itself.

Mr. Chairman, I look upon this secret ballot

as the great, the only protection to the voter yet

discovered, for state, county or United States

officers the only protection which is perfectly

secure that has ever been found. So far as I have

been able to hear, it has not been argued that it

is unsafe. The only argument which has been

used, is, that it destroyed, in some measure, the

manliness of the voter. Gentlemen may enter

tain different views upon this point, but that it is

a complete and perfect security to the voter I con

tend, from what it has already accomplished. I

think, Sir, that the secret ballot, in its applica

tion to these public officers I have enumerated,

ought to be placed upon the topmost pinnacle of

our organic law, above and beyond the reach of

subsequent legislation ; to this conclusion I am
brought more particularly, from the consideration

that the last legislature have repealed this law of

protection, and it is for this reason that I would
have it placed above their power. Why, Sir, when
the election of a United States senator to represent
this Commonwealth was pending, some months

since, it then worked well. On the twenty-fifth
ballot of the House of Representatives on this

floor, it was discovered that there had been more
ballots deposited than there were members pres
ent. When the twenty-sixth ballot was taken

the secret ballot was introduced, and the result

was, that many gentlemen then deposited their

votes in accordance with their honest convictions,

whereas before they would not vote at all. Un
der these circumstances, Sir, I hope that this res

olution will pass, and pass as amended by the

gentleman from North Brookfield.

Mr. MOREY, of Boston. I rose, last evening,
for the purpose of making a few remarks upon
the subject now under consideration, but owing
to a motion to adjourn I gave way, intending to

resume my address this morning, and I will now
add a few words in addition to the suggestions I

made at that time.

It is said, Sir, that there are involved in these

resolves two great, important, and transcendent

principles, one of which is, that every person
should have a right to vote, without being com

pelled to pay a tax
; and that this is a natural

right which should be exercised, at all elections,

by every person, without restriction or obstruc

tion. The other is, that the voting should be
conducted in a secret manner, and that every
voter should be obliged to make it a duty to insert

his vote in an envelope, in such manner that no

person but himself shall know how he votes.

These are said to be the two great and impor
tant principles of this resolve. Well, Sir, great

principles arc to be extended and practised at all

times. But, it is said, notwithstanding the im

portance and the great benefit which would bo
derived from the free use and practise of these

principles, that they are to be limited in a certain

number of cases
; that is beyond the few cases

enumerated in the resolve, the application of the

secret ballot is to be restricted. I confess, Sir,

that upon this point I had hoped to hear gentle
men give some good reasons, for the course pur
sued, but to my mind they have been wholly un

satisfactory and ineffective. It has been a misty,
inconclusive sort of reasoning, from beginning to

end.

Gentlemen have thought that all we have to do

is to establish a principle only because it is a great

principle. They want to have it introduced, but

they think it is not worth while for us to trouble

ourselves about any particular application of it to

all the cases which may hereafter arise. Only
once get it introduced let every man have a taste

of it, if he can get no more; as Doctor Johnson
once said with regard to Scotchmen, that every
man there can get a bite of learning, but nobody
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can get a belly-full. Now if this is a good prin

ciple and ought to be introduced, why should it

not be applied to town elections and let its benefits

be experienced there as well as in cities. These

elections in towns are by no means an unimpor
tant matter. We have between three and four

hundred towns in this Commonwealth, little re

publics in themselves, and it is expected that all

the citizens will be required to pay taxes
;
but the

matter is not provided for. There is no security

for the payment of taxes in these towns, provided
in the Constitution there is no security that the

secret ballot will be used
;
the matter is entirely

unprovided for,*and left to time and chance. The

gentleman from North Brookfield seems to desire

that a law should be passed by which the secret

ballot shall be applied in all tOAvns, with a provi

sion that two-thirds of the citizens may dispense

with the use of it if they choose. But it is very

remarkable, if this is such an excellent thing as

gentlemen seem to suppose, that it should be con

templated that it may perhaps be so unsatisfactory

to the people of the towns that they may wish to

dispense with it. These town elections are espe

cially important ; they give a direction and a tone

to the power of government, in an eminent de

gree. It is more important to the people who they
shall have for their selectmen, assessors, overseers

of the poor, school committee, &c., than it is who
shall be governor of the Commonwealth, or their

representative in congress or, perhaps, than who
should be President of the United States. They
feel a deeper interest in these town matters it is

something which comes home to their own fire

sides. As the gentleman from North Brookfield

has said, when one of their neighbors is a candi

date for some town office, there is a good deal of

interest taken in the matter by the people of a

town, and those who are his friends do not like

to have it known that they vote against him,

although they may feel it to be their duty so to

do. I know that this is so in country towns.

Sometimes there are particular persons there who
exert a powerful influence, and endeavor to exer

cise dictation over those around them who are

indebted to them, or whose farms are mortgaged
to them. They may insist upon being put into

some office, or insist that some of their friends

shall be made assessors, so that their taxes shall

be light ;
and those are induced to vote for them

on account of considerations of this kind, who
otherwise would not. Now if the principle is a

sound one that the secret ballot should be used to

protect voters from dictation and coercion, why
should it not be applied in the case of town elec

tions, where there is just as much of this sort of

dictation as there is in cities ? These elections in

towns are of importance, as well as the other town
affairs upon which they have to vote, such as the

raising of money and its application to particular

purposes. I hare no doubt it often happens that

persons are unwilling to vote against a neighbor
of theirs who is a candidate for some town office,

although they know he is wholly unfit to dis

charge the duties of the station ; and the secret

ballot would relieve them of all this difficulty.

The gentleman from Lawrence, (Mr. Oliver,)

made the motion the other day that the word

&quot;shall&quot; be stricken out, and the word
&quot;may&quot;

inserted in lieu thereof ;
and there was great ob

jection made to that amendment on the ground
that it would destroy all uniformity in the mode
of voting some persons would vote by open bal

lot, while others would vote by secret ballot, and

we were warned of the monstrous injury which

this would produce. But, Sir, what is it now

proposed that we shall have? Why, Sir, we

provide that no citizen shall be required to pay
a tax in a limited number of cases of a political

character ; while, in those cases of a municipal

character, which apply to the wants, feelings, and

interests of the whole community, a tax must

be paid. In these political elections the secret

ballot is to be used every-body is to be obliged

to use it
; but, in voting in all town matters, they

are to be exonerated from it, because it is con

sidered something of a burden for them to use it

in town elections. But, is there not as great a

want of uniformity in this case as in the other

proposed by the gentleman from Lawrence ? This

secret ballot is to be applied to something like a

dozen municipalities in the Commonwealth, while

in the other three hundred and over it is not to be

applied. There is another diversity. Which is

to be the exception I do not know
;
but I sup

pose the twelve are to be the general rule, and the

three hundred and over are to be the exception ;

but, at any rate, there is A
r

ery little uniformity
about the matter. I should like to know upon
what rule or what principle the inhabitants

of New Bedford, who are engaged in the whaling

business, are to use the secret ballot in their elec

tions, while the inhabitants of Nantucket, who
live in the same vicinity, and who are engaged in

the same occupation, are not to use the secret bal

lot in their municipal elections. I have been en

deavoring to ascertain if there was any rule about

the matter ;
and it occurred to me that perhaps it

had some reference to the time or the season when
the election was held, as to whether the ballot

should be secret or not. I noticed that all the

elections, where the officers are chosen wrho are to

be elected by secret ballot, occur in the month of

November
;
while the other elections the town
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and municipal elections, where the secret ballot

is not to be used occur in the months of March
and April ; and I looked over the almanac this

morning and noticed the signs of the zodiac to see

whether it was not possible that this had some

thing to do with the matter. Well, Sir, I looked

in the first place for Scorpio, or &quot; the secrets,&quot;

and I found that although that did not come ex

actly in November, it was not far from it it was
in October, which is about the time when the

secret envelopes are distributed. In the March
and April elections, the signs Aries and Taurus

are in the ascendant, and then the people can vote

without any secresy. I could not help thinking
that if some stranger or foreigner some Catholic

or Mahometan was to visit Massachusetts, and
should be here in the month of November and

visit the places where the elections are held, he

would find that all the voters were not obliged to

pay taxes, but that all the voters were required to

use the secret envelopes ; and if he should happen
to be here until the next spring, and should visit

the town meetings and see the people voting, in

March and April, he would ascertain that 011 this

occasion the voters were all obliged to pay taxes,

but were not obliged to use the sealed en

velopes.

Now, Mr. President, what do you suppose
would be the reasoning of these strangers ? Upon
what principle would they account for this dif

ference ? Perhaps the Roman Catholic would
think that it was because the latter election oc

curred in the time of Lent
;
while the Mahom

etan might account for it by thinking that in No
vember it was Ramadan, while in March or

April it was the holy month of Radjab, and that

this had some mysterious effect upon the manner
of voting. Or, Sir, he might even go further.

Even in the manner of voting in relation to town
affairs, he would find the people in certain local

ities using the scaled envelopes, and in the same
kind of elections in other places, they would use

no envelopes, and it would be a very natural in

quiry, Why is this difference? And perhaps
the Mahometan might think the discrepancy was
founded upon the same principle which governs
the different regulations between Medina and

Mecca, according to the rules laid down in the

Koran. Now, Sir, I am not at all satisfied with
the reasons which have been assigned here in re

lation to the adoption of what are called these great

principles, and I am not satisfied with regard
to the principles themselves. The great objection

is, that those who advocate this thing are unwil

ling to carry it out to its full extent. Gentlemen

say that it is a great principle, and it must be es

tablished and introduced
; but they think it is no

matter about is application to the great mass of

cases. They are willing to leave that to chance.

Only establish the principle, and the extension of

it is an unimportant matter. Sir, this reasoning

with regard to the importance of the principle,

and the reasons attempted to be given for a 11011-

exteiision of it, remind me of the answer given

by a philosopher in relation to the rising of the

water in a tube or pipe. One end of a pipe

being inserted in water, and the air being ex

tracted from it so as to form a vacuum, the water

would rise to a considerable height ;
and some

body being curious to know the reason of it, went

to a philosopher, and pxit the inquiry to him.

The philosopher said :
&quot; The air being extracted

from the pipe, produces a vacuum, and the reason

why the water rises, is because nature abhors a

vacuum.&quot; This set the matter at rest for the

time ;
but at length it was desired to raise water

one hundred feet, and a long pipe was pre

pared for the purpose, and the air was ex

tracted ; but the water would only rise thirty-two
feet. So they went to the philosopher again to

ask the reason of that. &quot; Why does not the

principle extend farther
;

if we can raise water ten

feet beeause nature abhors a vacuum, why can we
not raise it one hundred feet, or ad infinitum&quot; ?

&quot;

O,&quot; said the philosopher,
&quot; nature does not

abhor a vacuum beyond thirty-two feet.&quot; That

is just about as satisfactory a reason as we have

obtained in relation to the introduction of this

great principle in the first instance, and its being
confined to a few cases. Now, perhaps an

amendment to the amendment might be desirable,

and if anybody will make the motion, I will vote

for it ;
that is, to have the resolution so extended

as to include the town of North Brookfield in

addition to the cities
;
this will only make a little

more diversity than it is now proposed to make
;

and it might be a great relief to the gentleman
from North Brookfield, who says he wants the

secret ballot because he has oftentimes felt great

embarrassment about voting against some of his

neighbors when he thought he ought to do so. I

am inclined to favor such a measure for the pur

pose of giving him relief, and I think that would

leave the resolution in a shape quite as good as it

stands in now.

Mr. ABBOTT, of Lowell. I desire to say a sin

gle word in reference to this question of the secret

ballot, and I should not have risen to address this

body, if I did not consider the amendment of my
friend from North Brookfield, as of real impor
tance. As I understand it, his amendment is to

insert
&quot;city,&quot;

instead of
&quot;municipal.&quot; Now it

seems to me, that there is a very broad, plain and

well-defined distinction between elections in towns
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and elections in cities; and I think there is a

practical reason why \ve should apply the princi

ple of the secret ballot to city elections, when

there may be no controlling reason which would

require us to apply it to town elections. I am
not in favor of extending this principle, however

good it may be, to those town elections where it

is not desired
;
and if I understand the feeling

which at present exists in the country, it is not

now desired that the secret ballot shall be ex

tended to all elections in the towns and to all

town matters. I think it may be well enough for

us to say that whenever it may be the sense of the

public whenever the inhabitants of a town de

sire that they should have the same kind of voting

which the cities have, in reference to their officers,

the legislature may provide for giving them their

wish in this matter. But, Sir, with regard to

this distinction between towns and cities, the

gentleman from Boston, who has just taken his

seat, has favored us with the information that he

has been looking at the almanac to get some light

on this subject. It seems to me that, when he

looked at the almanac, instead of taking this year s

almanac, he must have got hold of an old alma

nac, many years gone by ;
it could not even

have been last year s almanac. [Laughter.]
But I would suggest to that gentleman, without

intending any disrespect to him, since he has fa

vored us with his studies of the almanac in rela

tion to this matter, whether it would not have

been quite as well for him to have looked at the

laws of the land, the Constitution, and the wants

of the people whether that would not have been

quite as profitable as it would to go to the almanac

and get a lesson upon the signs of the zodiac, or

to introduce a dissertation upon hydraulics into

the consideration of this question. Well, Sir, I

will tell that gentleman now, where I appre
hend he could have found the distinction estab

lished between towns and cities. It is the same
distinction which the Constitution has consid

ered important enough to provide for in reference

to the institution of city governments. Our

present Constitution says and I believe we do

not propose to alter it in that particular that

whenever twelve thousand inhabitants are con

gregated together in any town, the legislature may
give them a city government if they desire it.

Now, in a matter of this kind, you must have a

certain number specified ; you must have some

place to leave off and somewhere to begin. The
reason why this number is specified is, that it is

supposed the wants of that number of people are

such that they require an entirely different man
ner of government from that which would be

suitable for a small number. The government

of a town is a simple democracy ;
in fact the

nearest approach to democracy is that simple form

of government where the people meet together
and choose their officers, and where the officers

have very limited powers, because almost every

thing is voted for directly by the people themselves.

If money is to be raised, who raise it ? The

people themselves. Now, how can you apply
the secret ballot here ? The most important ques
tions that come before a town government are the

election of town officers, votes for raising money,
and a variety of other questions of this kind, to

which you cannot very well apply the secret

ballot.

How is it, Sir, in reference to cities ? No such

questions ever come before the inhabitants of

cities. The Constitution has said, and the legis

lature acting under the Constitution has carried

it out, that when people congregate to the num
ber of twelve thousand persons in a municipal

capacity in any place, which is according to the

old simple democracy, they might have a repre

sentative government, and if gentlemen will look

at the question for a moment they will see that

each city corporation is a model representative

government. You have your executive in your

mayor, your senate in your aldermen, and your
house of representatives in your common coun

cil, and all the municipal powers of the inhabi

tants are delegated by them to this legislative

body. In the case of a town government it is a

government of the people acting together in their

primary capacity ;
in the other case it is a gov

ernment by the representatives of the people.

Now these representatives of the people as they

act in your city corporations do precisely for their

constituents what the people themselves do in

your towns. They choose all those officers which

the people themselves choose in the towns. They
determine whether money shall be raised ; and

how much and in what manner it shall be done
;

and in fine they do all those things that the in

habitants of towns do before they change their

township organization for that of a city govern
ment.

Now it may be asked why should not the wants

of large towns be respected ? Why should not

towns containing a population of say ten thou

sand, have the privilege of the secret ballot as

well as cities containing twelve thousand inhabi

tants ? As I said before, there may perhaps appear

to be some hardship in this, but the real fact is that

you must have a starting point somewhere
; you

must have a place of beginning. One man caii-

not be a corporation ;
a dozen may and so may

five hundred or a thousand, or any number;
and in reference to the wants of the people in
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this respect the framers of the last Constitution

agreed upon the number of twelve thousand.

True, hy fixing upon that number they have said

that a town containing eleven thousand nine

hundred and ninety-nine persons shall not be an

incorporated city, but by the addition of another

inhabitant so as to make the population twelve

thousand, they might obtain such benefit. And

why not apply the same rule here ? The stand

ard we all admit is a mere arbitrary standard, but

you must have some standard ; and whatever

standard you adopt it will still be arbitrary.

There is no reason in the nature of things why a

town having a population of eleven thousand

nine hundred and ninety-nine persons should not

possess the same municipal rights as a town con

taining twelve thousand persons. There can be

none in the nature of things ;
and the only rea

son that can be adduced is that it is necessary to

fix a number as a starting point. If you object

to this you might as well object to a thousand

other practices which have their origin in the

same principle. If you ask why a town having
the smallest possible fraction of population less

than sufficient to constitute it a city should not

have the privileges of a city government, you

might as well ask why a man should not be

allowed to vote the day before he is twenty-one

years of age as well as the day after. The only
answer is that you must take some point to start

from
; and in this case we propose to take the

same starting point which is taken by our pres

ent Constitution. That Constitution says that

when the population of any place shall have

reached twelve thousand, a charter for a city gov
ernment may be required ; and then we see,

when a city government has been obtained, the

people change their manner of acting and voting.

We see them divesting themselves of many pow
ers which they formerly exercised, and vesting

them in their representative government ;
and

then, and not till then, it is that the secret ballot

should apply.

I might suggest here, without going into detail,

that in large cities generally, there are causes in

operation which require the application of the

secret ballot, far more than any that are to be

found in regard to towns throughout the Com
monwealth. I apprehend that I address myself
to the common sense of every gentleman in this

Convention, when I make this statement, for it

must be obvious to all that because the secret

ballot would operate favorably in large cities, it

does not follow that it would operate with equal
force and value in those places where there are

no corporate organizations. It seems to me that

there is no difficulty in seeing a plain and distinct

difference between cities and towns, in this respect,

and that the reasons are equally plain and clear

why one rule of voting, according to the rules

of common sense, might be required for cities,

and another and totally different mode for towns.

But I will not further detain the Convention,

than by repeating what I have already said,

namely that we must in this, as in all other

things, have a starting point somewhere, and we

may as well make this that point as endeavor to

fix upon any other.

Mr. HILLARD, of Boston. I listened with

great pleasure, Mr. President, yesterday, and

with entire assent, to the remarks of the gentle

man who represents Berlin (Mr. Boutwell) in

this Convention. I thought there wras great

weight in the distinction which he laid down,
between what was proper to go into this Consti

tution and what was proper to be embodied in

common legislation. It seems to me, Sir, that

that gentleman laid down a rule which should be

a controlling principle in all our deliberations

here that the Constitution bears the same rela

tion to a municipal law which an algebraic for

mula does to the particular problem which it is

intended to work out
;
and on all questions of

doubt as to whether a thing should be in the Con

stitution, or be left to the discretion of the legis

lature, I would reverse the rule of a celebrated

writer on whist : where I doubted, I would not

take the trick that is I would not put it into the

Constitution.

I think that the length to which this debate is

running, and the desultory character which it is

assuming, prove conclusively the wisdom of the

observations of the gentleman for Berlin. The

resolve of the Committee, as it appears to me, wan
ders from that principle. So far from being the

embodiment of a simple principle, it contains five

points of detail first, that the ballot should be

enclosed in an envelope ; second, that the enve

lope shall be scaled; third, that they shall be

of uniform size; fourth, that they shall be of

uniform appearance ;
and fifth, that they shall be

furnished by the Commonwealth. There is

hardly a word in tliis resolution the meaning of

which may not hereafter have to be settled by a

judicial construction. With all submission to the

majority of this Convention, I must say that I

regret that they did not adopt the proposition of

my colleague, (Mr. Schouler,) simply adopting

the principle that all voting shall be by secret

ballot, leaving details to the legislature. I admit

that there is force in the remarks of the gentlemen
from North Brookfield and Lowell; for, perhaps,

so far as convenience is concerned, there is some

difference between city and town elections. But
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do not gentlemen see that we are discussing mat

ters of detail matters resting vipon a purely

arbitrary distinction between towns and cities

that we are wasting our precious time in discxiss-

ing propositions which more properly belong to a

legislature, or even a committee of the legislature.

What will be the result ? If every detail is to be

here discussed and party excitement on every
little point permitted to run high in debate, we
shall be here until Thanksgiving day. I submit,

whether it would not be better to recommit this

resolution so that it might come before us just in

the way that I suggest.

And now, Mr. President, although it perhaps
is not strictly proper to speak of the general pro
visions of the resolution under a motion to amend,
I beg to be permitted to say a single word in rela

tion to it. In regard to this whole question of

secret ballot I must confess that I have not been

able to work myself up into anything like the

excitement which has been manifested by gentle

men of various political parties. Amid all the

flashing and the curling of the flames of declama

tion which this question has created, I have re

mained impassive, indifferent and cold. Never
in the whole course of my political experience
has any subject come up which it seems to me has

been blown up so much beyond all natural pro

portions by the hot breath of party zeal as this

question. Indeed the very issue seems to be for

gotten in the excitement of this contest. The

question is not whether we shall vote orally or by
ballot, or whether we shall vote openly or se-

c:etly, but whether we shall vote in a perfect or

imperfect mode of secret balloting because all

agree in the principle of secret voting. The very

design of balloting in its origin was that it might
be secret. I would rather that the law should

r2main as it is now than that there should be any

change. However, I care little about that. If

the people of the Commonwealth really do think

that their voting privileges will be better secured

by a uniform rule of perfect secrecy, whether they
are right or not in that opinion, I am quite willing

to give my hand to it ;
and I am not conscious of

any degradation in going up to the poll and put

ting a secret vote into the ballot-box
; and I can

not understand why any person can imagine that

there is anything like debasement or degradation
in an act of that kind, because if any man wishes

to have it known how he votes he can easily tell

it to those who desire to know.

Again, I think the act of voting is but the ex

pression of the tenor of a man s political life. A
poor man s vote, as well as that of a rich man, is

but the expression of his political opinion, and

when you undertake to make a rule which is to

secure the independence of the ballot-box, which
has sole reference to the act of voting, it seems to

me like attempting to change the wind by altering

the direction of the weathercock
; because, I con

tend, that -whenever it is an object to ascertain

how a man has voted, or what his political

opinions are, they will be inevitably discovered,

unless he covers himself up all over from top to

toe with a robe of falsehood, which will require
not only a corrupt will, but an exceedingly acute

understanding, and therefore if it be any object to

ascertain how a poor man has voted, it will be

found out
; because, as it will be next to impos

sible for him to succeed in keeping his secret, in

asmuch as it will be concluded that he has voted

according to the political principles which he may
at times have expressed. It will be utterly im

possible for him to conceal them in a community
in which there is such universal ventilation of

opinion as in ours. Every man expresses these

opinions at some time or other.

But, as I said before, I do not feel my sensibil

ities in the least degree lacerated by having this

rule made rigid and uniform
;
but I do think that

we are wasting our precious time, and are likely

to continue to do so in future, by the discussion

of these minor principles and details. I therefore

submit to the consideration of the Convention,

whether it would not be better to have the resolu

tion confined simply to an expression of the

general principle, the details of which could after

wards be carried out by other authority.

Mr. THOMPSON, of Charlestown. It occurs

to me that some amendment is necessary, in order

to make this matter more plain and decisive than

it is now, and I think that the amendment of my
friend from North Brookfield will fully attain

that object. The resolution, as proposed to be

amended, provides that this matter shall apply to

&quot; national, state, county and municipal elections.&quot;

The latter word is admitted on all hands to be of

doubtful meaning. I have, myself, always been

accustomed to regard the word &quot;municipal&quot; as

relating to towns as well as to cities, and such, I

believe, is the prevailing opinion throughout the

Commonwealth. The Constitution itself, how

ever, seems to provide differently. The second

article of amendment provides that &quot; the general

court shall have full power and authority to erect

and consitute municipal or city governments, in

any corporate town or towns in this Common
wealth, or to grant to the inhabitants thereof

such powers, privileges and immunities, not re

pugnant to the Constitution, as the general court

shall deem necessarv or expedient for the regula

tion and government thereof, and to prescribe the

manner of calling and holding public meetings of
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the inhabitants, in wards or otherwise, for the

election of officers under the Constitution, and

the manner of returning the votes given at such

meetings : provided, that no such government
shall be erected or constituted in any town not

containing twelve thousand inhabitants, nor un
less it be with the consent, and on the application

of a majority of the inhabitants of such town,

present and voting thereon, pursuant to a rote at

a meeting duly warned and holdeii for that pur

pose,&quot;
&c. Hence it will be seen that the Consti

tution, as it at present exists, makes a marked
distinction between city and town governments,
and makes

&quot;municipal&quot;
and

&quot;city&quot; govern
ments synonymous.

If the resolve should pass as it now stands, it will

lead to confusion in its application, because many
people might entertain the same idea that I have

entertained, that a town government, as well as a

city government, is a &quot;

municipal&quot; government.

But, from the Constitution, it would seem that

that this is not the case, and hence the necessity

of striking out the word &quot;

municipal.&quot; It is not

sufficiently definite ; and therefore I am in favor

of the amendment of the gentleman from North

Brookfield, which proposes to strike out the word

&quot;municipal&quot; and insert the word
&quot;city.&quot;

The

meaning of the resolution will then be clear and
definite. It seems that there should be a dis

tinction, and there is unquestionably a marked
distinction between town and city governments.
Before the city, which I represent here, was incor

porated, I remember that we had at our town
elections several separate and distinct ballotings ;

and every gentleman will see, that where a secret

envelope is to be used in such case, every ballot

ing would be attended with great inconvenience,

while, on the other hand, the elections for city

governments are like the state elections all done

in one ballot. We have but one ballot a-day.
Our tickets are deposited in a ballot-box, for all

officers at one and the same time, and therefore

no inconvenience arises from the use of the en

velope in this case.

I concur fully in the remarks of my friend from

Lowell. If there be any case of any kind in

which a secret envelope is required for security in

the right of voting it is in our city governments
rather than in our state governments. I therefore

hope that the amendment of the gentleman from

North Brookfield will be sustained.

Mr. SARGENT, of Cambridge. I should not

have arisen to address the Convention upon this

subject, did I not feel that I was particularly

pointed out by the gentleman from North Brook-

field, (Mr. Walker.) He called upon the mem
bers of this Convention who represent cities out

of Boston, to answer for themselves, whether they
were in favor ofthe amendment which he proposed,

and whether that amendment was not desired by
their constituents. But, Sir, he was very careful,

and very kind, to say that he would excuse those

gentlemen who represent cities not in favor of the

secret ballot.

Mr. WALKER. I said not in favor of the

Convention.

Mr. SARGENT. Yery well. I never asked

to be excused from the discharge of any duty
which devolves upon me. I believe, in the out

set, that the citizens of the city which I have the

honor in part to represent, are not in favor of

ingrafting this principle into the Constitution

that is, that a very small minority of them are in

favor of it, and I am borne out in this belief,

from the fact that I found, on going to the polls

at the last election, when a law had been passed,

giving to every man the Option of voting by the

secret or open ballot, that a considerable portion

of the men who were in favor of this Convention,

and who belonged to the party to which the gen
tleman himself, (Mr. Walker,) belongs, came up
and voted the open vote, rejoicing that they were

again restored to that privilege.

Another thing, Sir
;
I hold that the citizens of

the city I represent, ask no special pricileyes.

They ask that under the Constitution and laws of

the Commonwealth, no right shall be guaranteed
to them, that is not guaranteed to every citizen of

Massachusetts. Now, Sir, let vis not lose sight of

the principle of this resolve. What is it ? It is

to protect the right of suffrage. Now, Sir, the

citi/cns of Cambridge ask no greater protection

than you award to the citizens of every town of

this Commonwealth. Well, does the importance
of the right of suffrage rest alone in the election

of governor, lieutenant-governor, senators and

representatives ? Is there no importance attached

to it, in reference to the election of your municipal
officers in cities and in towns ? If there is any

importance attached to those elections, then the

importance of applying this principle is just as

strong in towns as it is in cities. I ask if it is not

of as much importance that the right of the

citizens of towns should be protected in the elec

tion of their selectmen, as it is that those of the

cities should be protected in the election of their

aldermen and common councillors ?

It has been said that the city governments raise

money in the cities, while the people raise it in

the towns. Sir, it is not proposed that it shall be

raised by vote, under sealed envelopes, in towns

or cities, and therefore, the argument does not

apply. I say, if you are to establish this rule at

all, you should make it equal throughout the
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Commonwealth. &quot;Why, Sir, it is a principle of

the Constitution, that the legislature can pass no

law, which is not equal in its operation through
out the Commonwealth. But what do you pro

pose to do here r You propose to establish in

your Constitution in your fundamental law

what you declare to be a great principle, demanded
for the safety of the people, and the right of the

elective franchise
;
and yet, in the very same

breath, you declare that it is not necessary to

carry out this principle equally to all the citizens

of the Commonwealth. That citizens of different

towns conduct their affairs in different manners,
seems to me to bjear no weight upon this question
of the right of suffrage. You say undue influences

are brought to bear. Will they not be brought to

bear just as much in towns, as in cities just as

much in the election of selectmen and other town

officers, as in the election of city officers ? I doubt

whether there is any class of officers, chosen in

this Commonwealth, in whose election more feel

ing is engendered, than in that of the board of the

selectmen. I think there is no election contested

so strongly.

I hold, then, that if this is a sound principle, if

it is necessary in order to protect the right of

suffrage, to incorporate it into the Constitution, it

is necessary that it should be applied to all cases,

as well as to a part.

I am therefore, opposed to the amendment of

the gentleman from Brookfield, (Mr. Walker,)
unless he shall include in that amendment, towns

as well as cities.

Mr. CARTER, of Chicopee. The gentleman
from North Brookfield, (Mr. Walker,) advocates

the adoption of his amendment upon the ground
of the difference in the manner of voting in towns,
and voting in cities. Now, Sir, although there

may be a distinction in the manner of voting in

some towns and cities of the Commonwealth, yet
it is not so general as may be supposed. I have

the honor of representing in part, one of the

towns of the Commonwealth, and the manner of

voting in that town is for a large portion of town

officers, by general ticket. The selectmen, asses

sors and school committee, being borne on the

same ballot. I do not therefore, see the force of

the objection which the gentleman makes, founded

upon that difference. I do not know that I shall

be disposed to vote for the secret ballot law, but

if I should, it will not be because I believe it will

have any tendency to secure the ballot-box against

the commission of fraud.

It has been urged with a great deal of force

here, that this provision is wanted by the laboring
men and mechanics, for their protection against

the influence, dictation and restraints of their

employers. I am willing to go for it, if it is

demanded by that class of people, for that reason.

If they desire it, they should have it. If they
want security in that respect, they are entitled to

it
;
and they have a right to demand at our hands

independent suffrage.

It has been my fortune for many years to be

connected as an employer, with some of the large

manufacturing establishments in the town I repre

sent, and I always supposed, and I still suppose,

that the workmen in the mills, and the mechanics

in the workshops, go to the polls with as much

freedom, and with as little restraint, as any other

portion of the citizens of their towns. And there

fore, I do not believe, that, for the reasons which

have been presented, they demand the incorpora

tion of the secret ballot into our organic law.

The gentleman from North Brookfield, (Mr.

Walker,) has undertaken to prophesy in regard

to the effects of this law, if adopted. Sir, I will

not venture to prophesy in regard to it, but I will

venture to suggest to the members of this Con

vention, that, after they shall have presented this

proposition, to the people of this Commonwealth

for their adoption, and after the votes of the sev

eral towns of the State shall have been returned,

testifying their desire in relation to its adoption,

they will look at the vote of the town of Chico

pee which vote will be chiefly given by this class

of citizens, that is, the working men and the me
chanics and see, and judge from those returns,

whether those men go up to the ballot-box with

manly boldness or cringing fear ;
and whether, in

the discharge of their duties and rights, as freemen

and American citizens, they desire to perform

their duties in the light of day, and in the face of

their fellow-citizens, or whether they desire to

have a cover under which to hide their want of

manly independence, as they have been charged

with upon this floor. I wish to give these men

an opportunity to show how far they appreciate

this provision, and it will be from considerations

of this kind, if induced to vote for this proposi

tion at all, that I shall do so ; and not because I

believe the purity of the ballot-box will be pro

moted by it.

Mr. BIRD, of Walpole. The friends of the

secret ballot have reason to congratulate them

selves upon the course which this debate has

taken. Two-thirds of us came here with the ex

pectation of finding it a difficult matter to incor

porate such a provision into the Constitution, but

I am surprised, I confess, that the other third

agree with us, and are inclined to go further even

than we are inclined to go. The difficulty with

us is, they think, that we do not go far enough.

This being the case, and regarding this matter as
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Waters, Asa II.

Wilbur, Joseph

Absent and not voting, 122.

Wilkinson, Ezra

Woods, Josiah B.

So the resolve was ordered to a second reading.

On motion by Mr. WILSON, of Xatick, the

Convention resolved itself into

COMMITTEE OF THE &quot;WHOLE,

Mr. Griswold, for Erving, in the Chair, and pro
ceeded to consider the Report of the Committee

to whom was referred so much of the Constitu

tion as relates to the

Secretary, Treasurer, &;c.

The lleport of the Committee was read by the

Secretary, as follows :

Resolved, That the words &quot;Solicitor- General&quot;

be stricken from article 9, section 1, chapter 2, of

the Constitution, and that said article be so

amended as to require that all Sheriffs, Coroners,
and Registers of Probate be elected triennially by
the people in their respective counties, and that

the Attorney- General be elected annually by the

people of the Commonwealth.
Resoli-ed, That article 1, section 4, chapter 2,

be amended by striking out the word &quot;and&quot; after

the word
&quot;Secretary&quot;

in the first line, and insert

ing after the words &quot;Receiver- General&quot; in the

second line, the words, &quot;and Auditor of Ac
counts,&quot; and also, by substituting for the words
&quot;

by joint ballot of the senators and representa
tives in one room,&quot; the words

&quot;by
the people of

the Commonwealth,&quot; so that said article, as far

as, and including the word &quot;room,&quot; may read

thus : &quot;The Secretary, Treasurer, and Receivcr-

Gcneral, and Auditor of Accounts, shall be cho
sen annually by the people of the Common
wealth.&quot;

Upon the order of May 12, instructing your
Committee &quot;to consider the expediency of incor

porating into the Constitution provisions for the

election by the people of Judges of Probate, Com
missioners of Insolvency, Clerks of the Courts,

District-Attorneys, and all other county and dis

trict officers,&quot;

Ecsolced, That Judges of Probate, Clerks of the

Courts, Commissioners of Insolvency, District-

Attorneys, Registers of Deeds, County Treasu

rers, and County Commissioners, be elected tri

ennially by the people of their respective counties

and districts.

Upon the order of May 30, 1853,

Resolved, That it is not expedient so to amend
the Constitution as to provide for the election by
the people of the Commonwealth of a Prison.

Inspector.

Mr. BISHOP, of Lenox. As chairman of the

Committee to whom was referred the subject now
under consideration, I beg leave to say, that the

several matters which were referred to them have

received a good deal of deliberation on the part of

that Committee. They embrace a variety of sub

jects, although they are such as belong to one

general class.

The first question which was submitted to us

was the resolve which was first read to the Com
mittee. And with regard to that, the Committee

came to an almost unanimous conclusion that the

words &quot;Solicitor- General&quot; be stricken from arti

cle 9, section 1, chapter 2, of the Constitution,

and for this reason, among others. The office of

Solicitor- General has not been in existence for

now nearly a quarter of a century I think not

for more than twenty years. It expired upon the

change in relation to the criminal law, which was
made several years ago.

The office of Attorney- General was at that time

retained ; but upon the distribution of the pow
ers of jurisdiction among the various courts of the

Commonwealth, this office became unimportant,

and, in fact, unnecessary ; and so long as that

distribution continues, that office will continue to

be unnecessary, because the duties of the office

are better performed by the District-Attorney, or by
the attorneys in the several counties, than by the

Attorney- General. For that reason, we thought
it was better to strike the office from the Consti

tution, and if it should ever be found necessary to

create it, or an office of a similar character, it is

in the power of the legislature, at any time, to do

so ;
but so long as the existing state of things

continues, the office will certainly remain un

necessary.

In relation to the second resolve, the Committee

recommend that the word &quot; and &quot;

be stricken out

in the first line, and that the words &quot; Receiver-

General and Auditor of Accounts,&quot; be inserted

in the second line. That is a mere change of

phraseology, in order to admit the insertion of

the officer which we had deemed necessary to be

recognized by the Constitution. The office of

Auditor of Accounts was created several years

ago at what precise time I do not recollect but

it was found, as has been previously stated in

Committee, to be an office of great importance, and

under the existing state of things, one necessary

to be retained. The duties performed by the

Auditor would be performed by some one else, if

not by an officer of that character, and the Com
mittee were of the opinion that an officer of this

character, vested with the powers with which that

officer is vested, could better discharge those duties

than they could be discharged by a committee of

the legislature, or by any other officer. They
were, therefore, of the opinion that it was wise to

recognize this as an officer, in the Constitution.
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With regard to the third resolve, that, too, has

received the consideration of the Committee. But

here, Mr. Chairman, permit me to remark, that

the Committee came to the conclusion, if not with

entire unanimity, with considerable unanimity,

that all the officers mentioned in the order of

May llth, which was referred to them, should be

elected by the people : the Attorney- General, the

Treasurer, the Receiver- General, and the Auditor

of Accounts ; that all the State officers should

be elected annually, and that all the other officers

which were mentioned in the Constitution,

should be elected triennially. They also recom

mend that all tVfc officers mentioned in the order

of may 12th, should be elected by the people for

the same reason. All these officers, with the ex

ception of Treasurer and Receiver- General, have

heretofore been appointed by the executive power.

This power of appointment has been vested in the

supreme executive magistrate of the Common
wealth. Such has been the rule, such the practice,

ever since the adoption of the Constitution of Mas

sachusetts. We regard it as a correct principle

that the supreme power should be the appointing

power. The supreme executive has always been

regarded in the country from which we emi

grated, as the supreme power of the state,

not only of the judicial and executive depart

ments, but also of the legislative. This conferred

upon the supreme executive the power to make

all appointments of all the subordinate officers,

whether judicial, ministerial or executive. Under

this theory of government it was undoubtedly

proper that all these appointments should be made

by the supreme executive magistrate.

But the theory of our government is different.

With us, the supreme power is with the people.

The people have the appointing power, and they

should, therefore, make the appointment of all

the officers within their gift, of all the officers

created by the Constitution and laws, unless there

be sound reason why that appointment should

proceed from a delegated source. We assume

then, as a principle, that wherever an appoint

ment may be made directly by the people, it

should be made, but where it cannot be made

without great inconvenience to the public service,

by them, it should be made by the delegated

powers appointed by those parties. But we see

no reason why all these officers should not be

appointed by the people. If there is any reason,

it will be applicable to all the officers whose du

ties relate to tl\p commonwealth of the State, as

much as to those of Treasurer, Attorney- General,

Receiver- General and Auditor of Accounts. The

Treasurer and Receiver- General have, heretofore,

been elected by the joint ballot of both houses of

the legislature, assembled in one room. This

election has, heretofore, been made by a delegated

power, but there was no reason which occurred

to the Committee, why that delegated power
should longer be employed to elect those officers,

and why the appointments should not be made by
the people themselves.

In relation to the other officers, the majority of

the Committee had but little doubt respecting

their appointment. Their duties principally re

late to the matters in the county for which they
are elected, and their jurisdiction does not extend

beyond the limits of a single county, with the

exception, perhaps, of that of District Attorney,

where two or more counties are associated togeth

er. In relation to the appointment of these offi

cers, the Judges of Probate, Clerks of the Courts,

Commissioners of Insolvency, District Attorneys,

Registers of Deeds, County Treasurers, County

Commissioners, and all other county officers, the

Committee were of the opinion that there was no

reason why they should not be appointed strictly

by the people. The people are conversant, with

in, their own counties, with the people who reside

among them, and they are better acquainted with

the officers who may be selected, than the exec

utive, or any one else to whom the power may
be delegated, can be.

We have reported the same term of office for

Registers and Judges of Probate, Commissioners

of Insolvency and Commissioners of Highways.
In relation to the tenure of these offices, a ques

tion of no little difficulty was presented. It may
be that this Committee will come to the conclu

sion, that the same tenure of office should not

be affixed to all the offices that the Judge of

Probate should hold a longer term than three

years that the Register of Probate, whose duties

are by no means easy, and which arc attended

with some considerable difficulty in their execu

tion, requiring considerable experience and much

skill, should retain his office for a longer period

than three years. The office of the Judge o_

Probate is a judicial office, intermingled, perhaps,

with executive and administrative duties, and it

is an office which requires, for the matters which

fall within its jurisdiction, not only a competent
amount of legal learning but some considerable

experience derived from practice, and which the

retention of such an office for a considerable pe
riod only, would furnish. The conclusion to

which the Committee came, in respect to the

other officers was, that should they prove accept

able, and be found competent to discharge the

duties imposed upon them by law, they could be

re-elected, and if they should be found to be

incompetent, then the period of three years was
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sufficiently long for them to retain those offices.

These arc the views which I deem it proper for

me to submit to the Committee of the Whole,

upon the presentation of these resolutions.

Mr. DAVIS, of Plymouth. I now renew my
motion that the several resolves reported by the

Committee shall be considered separately. We
have seen from our experience in Committee of the

Whole, that the debate upon subjects before it for

consideration took a very wide range ;
and I

make this motion now for the purpose simply of

confining the debate to the subjects under con

sideration.

Mr. ASPINWALL, of Brookline. I have

very little objection to the motion myself, but I

should like to know what superiority the system
of going into Committee of the Whole has over

that of considering matters in Convention, if we
are to take up these questions by piece-meal in this

way. One of the objects of going into Commit

tee of the Whole is, that debate may be unre

stricted by the rules which obtain in Convention,

and that it may take the wide range which the

gentleman seems to think is so objectionable. I

would suggest to the gentleman whether we shall

not really save time by having the whole subject

under consideration at once. It will occur to

every gentleman that the same reasons will apply
to every one of these resolves. I have not read

there lately, and do not know exactly their tenor,

but I believe many of them are of a similar char

acter
; and therefore as each resolution is taken

up, we shall have a repetition of the reasons which

were introduced upon former resolutions, so that

we shall have many similar discussions, instead

of one upon the whole subject. I care nothing
about the matter myself, because I suppose I shall

have nothing to say ;
but it seems to me that the

gentleman s reason for considering each resolu

tion separately is not a satisfactory one.

Mr. DAVIS, of Plymouth. It seems to me
that the gentleman s objection is very easily an

swered. I do not understand it to be the definite

object of going into Committee of the Whole for

the purpose of discussing every matter, and I be

lieve tliat the foolishness of doing it in the man
ner which we have heretofore pursued is si\ffi-

ciently apparent from the debate which took place

on the Report of the Committee concerning qual
ifications of voters. The first resolve in that Re

port was under debate almost the whole time

during one day, and the next day when we went
into Committee of the Whole, we were enter

tained during the whole day almost by a speech
from the gentleman from Salem, (Mr. Lord,)

upon the fourth resolution. It was entirely im

possible for the Committee to get a definite vote

upon any one of the propositions until they were

instructed by the Contention, to close debate at a

certain hour
;
and by so doing we found ourselves

in such a position, that when amendments were

offered, they were not understood, and we were

obliged to vote for them, or vote them down
without fully understanding what the object of

the mover of an amendment was. I think, there

fore, that it is best to consider each resolution

separately, and by that course we shall confine

ourselves more strictly to the subject under con

sideration. I make the motion, then, that we
take up these resolves separately.

The question was then taken on Mr. Davis s

motion, and it was agreed to.

The CHAIRMAN. The question now before

the Committee is upon the first resolution, which
reads as follows :

Resolved, That the words &quot; Solicitor- General&quot;

be stricken from article 9, section 1, chapter 2, of

the Constitution, and that said article be so

amended as to require that all Sheriffs, Coroners,
and Kegisters of Probate be elected triennially by
the people in their respective counties, and &quot;that

the Attorney- General be elected annually by the

people of the Commonwealth.

Mr. HOOPER, of Fall River. I wish to in

quire of the chairman of the Committee why
Coroners are inserted in this article to be elected

by counties at large. They are a numerous class

of officers, and would it not be better and more
convenient to have them elected by towns than

counties. I believe every town has one or more,
and some towns have three or four. The duties

which these officers have to perform hardly ever

call them out of the town in which they reside.

Mr. BISHOP, of Lenox. We regarded them
as county officers, and not as town officers.

The question was then taken on the first reso

lution, and it was agreed to.

The second and third resolutions were severally
read and adopted.

Mr. DANA, for Manchester. I would like to

inquire of the Chairman or some other member
of the Committee, the reasons which induced the

Committee to make the Judge of Probate elected

triennially. The other officers follow the rule I

i presume, which has been adopted in the second

resolution.

Mr. BISHOP. It was for the purpose of es

tablishing an uniform rule in relation to county
officers.

Mr. DANA. I understand the chairman to

say that the object was to have all the county
officers elected in the same manner. I would

respectfully submit to the consideration of the
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Committee, that the county character of the

Judge of Probate is not the principal element of

his office, that the judicial element is the main

one, and we should be rather disposed to make

the tenure of office depend upon its judicial and

executive influences, rather than the territorial

limit over which it exercises its jurisdiction.

Though I see no objection to electing District

Attorneys triennially, there will he this difficulty

growing out of it, that not being elected from

counties, there will be necessarily new election

districts all over the State. Besides our senato

rial and representative districts, if we adopt them,

and councillor districts, we have also District-

Attorney districts to look after, and the result

will be that we shall have a complicated system.

But I merely wished to speak of the Judge of

Probate, and upon this matter I confess I have

not had time enough and information enough
which would warrant me to vote in favor of

making Judges of Probate elective triennially.

The subject is new to us, and it seems to me a

little out of place in the position in which it now
stands. To this Committee are confided questions

relating to county officers, Registers, Clerks and

District- Attorneys. There is a Committee on

the Judiciary which has the charge of the subject

of the Judge of Probate. I believe there was

some discussion upon that point the other day,

and it was considered that the subject of the Judge
of Probate was referred to this Committee, but as

the county character of the office is not the main,

leading feature in it, but is rather of a judicial

nature it should have been rather a subject of

reference to the Committee on the Judiciary than

any other committee. I move, therefore, that the

words &quot;

Judges of Probate&quot; be stricken from that

resolve, and if that amendment pass, as I hope it

will, I shall move to refer that same subject to

the Committee on the Judiciary, or bring it up as

a separate resolution, because it seems to me that

we had better pass upon the questions relating

to those officers who are in their nature county

officers, executive or clerical officers, together, and

keep this question of the Probate Judge separate

and distinct, and take it up at another time.

Mr. BATES, of Plymouth. I would like to

inquire of the gentleman for Manchester, (Mr.

Dana,) if the words Judges of Probate are strick

en from the resolution, whether it does not

preclude action upon this subject. If the

gentleman will withdraw his motion to strike

out and leave it so as to consider this ques

tion separately I will vote for it. I wish to have

the matter considered, because having been a

member of the Committee, I am aware that there

are serious difficulties upan. this point, and that

there were strong reasons wr

hy this officer should
be made elective for a certain period of time.

Mr. DAXA. I will say in answer to the gen
tleman from Plymouth, that I did not propose in

making the motion to strike out, to make that a

test question at all
; not to have it considered as

expressing the opinion of the Convention. But,

being struck out, it would be of course compe
tent for any member and if no one else does it,

I would do it to move to amend, either in that

resolution, or to bring in a separate resolution,

declaring that Judges of Probate shall be elected

triennially by the people in their respective coun
ties

;
or refer it to the Committee of the Whole,

or make any disposition agreeable to the Commit
tee that reported it.

Mr. HOOPER, of Fall River. What is the

real objection to acting upon it now. It is before

us. Why send it to another Committee r It is

a class of officers by itself, and will scarcely class

any better with any other than it does with those

where it is placed. I think that it is now time to

act upon it, while it is before us. If the gentle

man for Manchester has any amendment to pro

pose, as to changing the time, let him propose it. I

am willing to consider it separately, but I am
opposed to striking it out. It seems to me that

we should only lose time, for another Committee
to report ; and we should find it difficult to class

the Judges of Probate any better than they are

now classed. If the gentleman wants to amend
the resolution, I hope he will take that course,

and let us consider it.

Mr. THOMPSOX, of Charlestown. It ap

pears to me that Judges of Probate should be

elected for a longer time than that which is speci

fied in the resolution
;
and if the amendment of

the gentleman for Manchester prevails, I think

there Avill be no difficulty in providing for these

officers in a separate resolution
;
and I would pro

pose one somewhat in this form, if the amend
ment now under consideration prevails :

Ttcsolced, That Judges of Probate be elected for

a term of five years, and for each and every five

years after the first election.

I hope the amendment of the gentleman for

Manchester may prevail. It is suggested that the

term should be six, instead of five years, and I

will present the amendment in that form if the

amendment of the member for Manchester pre
vails.

Mr. SCIIOULER. If the object of the gentle

man for Manchester is merely to strike out, for

the purpose of referring it to the Committee on

the Judiciary, I have no particular objection, al

though I do not see why we may not as well act
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upon it at this time, as we can when we shall

have another report. Xow if I am radical 011 any
point, it is on Judges of Probate

;
and I trust they

will be elected by the people. Indeed, it was

putting that in that makes me like the resolution

so well
; and if the Convention should decide not

to make it general, the same as they have the

secret ballot law and the tax, I pray that we may
have it in the county of Suffolk, that we may
elect them by the people.

I will state again, if the object is merely to

strike it out to have it referred to another com
mittee, for them to report upon it, I have no ob

jection ;
but if it is to take the matter from before

the Convention, and have it kept in the Consti

tution that these men are to be appointed for life,

I hope the amendment will not prevail.

Mr. BATES, of Plymouth. In looking at this

matter, I can see no reason why we may not as

well consider it at this time as at any other. It

is objected that the principal feature in the char

acter of the office of the Judge of Probate is

judicial. That may be so, and doubtless it is so.

I would like to ask the gentleman for Man
chester why that objection does not apply to

County Commissioners. In many respects the

County Commissioners have judicial authority ex

ceeding that of the Supreme Court ; and the Com
missioners of Insolvency are also judicial officers.

I think that three years should be the period for

which the Judge of Probate should hold his office,

as well as the other officers named in the resolu

tion. If the Judge of Probate is a good officer and
satisfies the people, he will be re-elected. There
is no earthly reason why he should not stand on
the same footing as other county officers. The
amendment proposed by the gentleman from

Charlcstown, (Mr. Thompson,) is, that the Judge
shall be elected for a term of six years, and for

every six years thereafter. I do not know but

that would require that he should be elected for

life, if he must be elected for six years and every
six years thereafter. I hope we may proceed to

consider it at once. The matter has been fully
considered in the Committee before it was brought
before the Convention ; and now to recommit it,

and await the report of another committee, will

only occasion delay ; and the Committee of the

Whole will be no better prepared to act upon it

than they are now. I hope it will be considered

now.

Mr. WILSOX. I think we had better con

sider this matter where it is. The Judge of Pro
bate is a county officer, occupying a judicial

capacity, and I see no reason why the counties

should not select their own officers. I undertake

to say that if a Judge of Probate be a capable,

45

honest and faithful officer, he will be re-elected

as long as he shall wish to be elected. He is

brought into contact with the whole people of the

county. I should prefer, however, that the term

should be longer than three years, and if it be in

order, I will move to amend that resolution so

that judges shall be elected by the people in their

respective counties for the term of six years, and
I hope that amendment will be concurred

in.

The CHAIRMAN. The gentleman from Xa-

tick, (Mr. Wilson,) moves to amend the amend
ment proposed by the gentleman for Manchester,

by inserting after the words &quot;Judges of Probate,&quot;

the following words :
&quot; be elected every six years

by the people, in their respective counties;&quot; so

that, if the amendment prevails, the whole reso

lution will read as follows :

Rcsoh-ed, That Judges of Probate be elected

every six years by the people, in their respective
counties, and the Clerks of the Courts, Commis
sioners of Insolvency, District-Attorneys, Regis
ters of Deeds, County Treasurers, and County
Commissioners, be elected triennially by the peo
ple of their respective counties and districts.

Mr. SCIIOULER. It seems to me the amend
ment of the gentleman from Xatick is not in

order. The motion made by the gentleman from

Manchester was to strike out. If it is in order, I

hope it will not pass. I think three years is long

enough to have a bad Judge of Probate, and if we
have a good one, we can re-elect him. If we put
in a provision to elect only once in six years, the

people will forget when the election comes about.

A man, unless he lives to a very green old age,

would not have a chance to vote but a few timea

in his life. I want a chance to vote as often as

once in three years. If the amendment of the

gentleman from Xatick is in order, I hope it will

not prevail.

Mr. BISHOP. The reason which has been

assigned by the gentleman from Boston, (Mr.

Schouler,) was one which had great weight with

me
; to wit, that if the people should make a

mi.-take and I hold that the people very rarely

do make a mistake it would be in their power
to correct it. But if the people should happen to

elect a man who may be found incompetent, or

unpleasant, or disagreeable in any way to those

with whom he was brought into connection in

business and he has to transact business with

widows and orphans, and men of very little ac

quaintance with the probate law, and who want

great assistance and information if he should be

found disagreeable to that class, he can be very

easily displaced. I said that I was not particular
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as to the period of time. I think there is force

in the remarks of the gentleman from Boston,

and the suggestion which he has made was one

that occurred to the Committee, and it prevailed

in the Committee. The Judge of Probate can be

re-elected without difficulty, and if he is found to

be really a pleasant man, perfectly competent to

transact the business, and renders himself agree
able to those with whom he comes in contact, he

will be more likely to be re-elected than to have

his place supplied by another. I am opposed to

the amendment suggested by the gentleman from

Natick. I think the resolution stands as it should.

Give the people an opportunity to correct the

errors, if they think there are any, and give them

an opportunity to confirm the choice made, pro
vided it is satisfactory.

Mr. MORTON, of Qtiincy. I wish only to

say, that I hope the resolution may stand as it

came from the Committee. They had every op

portunity to examine the question, and see all

its bearings on the whole subject, and I hope the

amendment will not be adopted. I think three

years is long enough for the tenure of office, and
if the people then wish to re-elect the judge, they
ran do it.

Mr. WILSON. I have been requested, Mr.

Chairman, by gentlemen, some of whom at first

suggested to me to propose the amendment, to

withdraw it now, and let the question be taken

on the amendment of the gentleman for Manches
ter. I made the motion with the hope that some

gentleman, who did not like the Report of the

Committee, might be content if the tenure of

office of the judge of probate was longer than

three years. For my own part I prefer three

years I think it long enough ;
and the people of

every county will re-elect a worthy man when

they have one, and when they have not such a

one, three years is long enough. I withdraw the

motion to amend the amendment.
The CHAIRMAN. The question now recurs

on the amendment of the gentleman for Man
chester.

Mr. HALE, of Newton. I would inquire if

there is any provision for filling vacancies, in case

of the death of the incumbent within the three

years ?

One o clock having arrived, Mr. HOOPER, of

Full River, moved that the Committee rise, report

progress, and ask leave to sit again.

The motion was agreed to, and the Committee

rose, reported to

THE CONVENTION,

And obtained leave to sit again.

The Convention then adjourned.

AFTERNOON SESSION.

The Convention met at three o clock, P. M.

Hour of Meeting.

Mr. GRISWOLD offered the following order :

Ordered, That on and after Tuesday next, the
Convention do meet at nine o clock.

The order was laid over under the rules.

Voting List.

Mr. DANA offered the following resolution :

Resolved, That the Constitution be so amended
as to require a voting list or registry, and to pro
tect presiding officers in adhering thereto.

On Mr. Dana s motion, the resolution was re

ferred to the Committee 011 the Qualifications of

Voters.

On motion of Mr. PHINNEY, for Chatham,
the Convention resolved itself into

COMMITTEE OF THE WHOLE,

On the unfinished business of the morning,
viz. : the resolves reported from the Committee

on the

Secretary, Treasurer, $c.,

The immediate question being upon the amend
ment offered by Mr. Dana, for Manchester, to the

third resolution.

Mr. DANA, for Manchester. It has not been

my purpose and it never will be my practice,

except in cases of necessity, to move anything or

to introduce anything in. this Convention without

consulting the appropriate committees who have

charge of the subjects referred to, or without con

ferring with a number of gentlemen of leading

minds and influence. It happened this morning,

however, that I was engaged in one of the courts

until a late hour an engagement from which I

couM not escape and when I came in here, I

found the Convention engaged in the considera

tion of this subject ; and, Sir, I made the motion

which I did because it seemed to me that the

Judges of Probate ought to be separated from the

other officers named in the resolution whose

duties are merely clerical and ministerial. It is

now my purpose, in the amendment which I am
about to submit, to have the Judges of Probate

elective as the resolution proposes, not because I

suppose there is any very important principle in

volved in that matter, but because I suppose it is

the general impression of the people through all

fhe different counties, that it would be more satis-

^o*T. incl it would, 011 the whole, operate better
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that they should be elected. The Judge of

Probate is merely a surrogate and not the final

judicial tribunal ;
he does not decide great consti

tutional questions where the rights of individuals

against numbers are concerned, but is merely a

surrogate who decides questions of a private

nature, in which no principle is involved either

one way or the other. If it is thought more con

venient or more desirable that they should be

elected for fixed terms by the people, I cannot see

any objection to it ; but it does seem to me that

the term of three years which is proposed in this

resolve, is not sufficient. My motion was to

strike out the words &quot;

Judges of Probate
;&quot;

but I

am informed that there is some doubt about the

operation or effect of that motion in case it should

prevail. It has been suggested to me by the gen
tleman from Plymouth, who is a member of the

Committee, (Mr. Bates,) that if the words
&quot;

Judges of Probate&quot; are stricken out, we cannot

afterwards introduce a separate resolve in this

Committee to meet that subject, because we can

only act on those resolutions which are referred to

us we cannot separate the Judges of Probate

from the resolution now submitted to us, and

consider that as a separate matter. I am not cer

tain that that would be the effect of it, but in

order that there should not be any doubt about

the matter, I will withdraw the motion which I

made, and move to amend the third resolution by

inserting after the words &quot;Judges of Probate&quot;

the words &quot; be elected once in six years and,&quot; so

that the resolution will read as follows :

R w vsd, That Judges of Probate be elected

once in six years, and Clerks of the Courts, Com
missioners of Insolvency, District-Attorneys,

llegisters of Deeds, County Treasurers and County
Commissioners be elected triennially by the people
of their respective counties and districts.

Mr. BISHOP, of Lenox. I would like to

know upon what ground the gentleman wishes to

separate the Judges of Probate from the Commis
sioner-; of Insolvency and the County Commis
sioners. What good and substantial reason can

be given for making this discrimination between

these officers r

Mr. I)AXA. I should wish to have time to

consult with gentlemen on the Committee before

I stated my reasons, if it were possible ;
but the

interval is short, and I have therefore been unable

to do so. As the gentleman desires me to give

my reasons now, I will state them. I have no

doubt, Sir, that in the rural counties the Judges
of Probate are generally employed in the settle

ment of the accounts of executors and adminis

trators, where the trusts are not of a very large

amount, or of a very complicated character
;
and

a person competent to take charge of that office

can soon learn the routine of duties and be quali

fied to discharge them in a proper manner if he

were to hold the office for only a period of three

years. But I found upon inquiry, what I knew

pretty well before, that this is far from being the

case in the county of Suffolk ;
and it is not the

case to some extent in the counties of Middlesex

and Norfolk, and to an increasing extent in all

the counties in the Commonwealth. The duties

of a Judge of Probate have considerably varied

within the past few years. Formerly, as the

name indicates, his principal duty was to attend

to the probate of wills ;
but now it has become

customary through the wills to make settlements

of estates. In old times they used to have laws

of entail, by which landed property was settled

in a certain manner by the courts of law
;
but

that being done away with, and landed as well as

personal property being now disposed of by will,

there has been a large amount of property in the

Commonwealth held in trust for the benefit of

widows, orphans, children and children yet un

born, which all come under the probate office.

These trusts were continuous in their nature,

lasting through an entire generation, and some

times longer. They are a good deal complicated
in this County of Suffolk

;
and I am informed

that eight or nine-tenths of all the business of the

Judge of Probate here consists in the administra

tion of these trusts. Trustees are appointed, and

they arc constantly bringing questions before him

at every new event that happens to the bene

ficiaries, whether it be death or marriage, or any

thing of that sort every change that takes place

in tiie administration of these trusts is brought
before the Judge, and his duty is to give opinions

about the matter. A great part of the duty of the

Judge of Probate of Suffolk County is performed
out of his office, and so it is to a great extent in

other counties, in informing himself of the na

ture of the trusts of which he has charge, and

seeing to their proper administration. They are

very numerous and complicated, and I am satis-

lied that it would be difficult if not impossible for

i

a Judge of Probate simply to qualify himself to

!
administer these trusts in the period of three

years. I think that with the intelligence and

business faculty of the distinguished ciiahiuan of

this Committee, (Mr. Bishop,) if he were trans

ferred to the duties of Judge of Probate in t .c

County of Suffolk, he would find, at the ci.d of

the period of three years, that he had ju.st about

sufficiently become acquainted with t;.e principal

trusts which he found in that office, the large

estates, to enable him to advise and settle t :e
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questions that arose upon them, and not before

that time.

It has been said by gentlemen here this morn

ing that if you have a Judge of Probate elected

every third year, they will be better tempered and

better mannered, because they will be more re

sponsible to the people. That may be true ; but

I do not want Judges of Probate too good-tem

pered or too well-mannered, although I am by no

means an advocate of ill manners. It is thought
that if this class of persons are elected every
third year, the people will have them more under

their thumbs. Now, the reason why I am will

ing to have Judges of Probate elected is, that

they do not deal with great questions, and are not

brought into contact with political parties to such

an extent as to stand in awe of them. They deal

with private individuals, and I am desirous that

they should be well-mannered and pleasant to

those with whom the duties of their office bring

them in connection. For one, Mr. President, I

have never suffered any annoyance from any bad

temper or bad manners on the part of these judges ;

but I shoxild imagine, from the remarks of gentle

men, that others had, and therefore wished to

find a remedy for it. We had one constitutional

provision advocated the other day on the ground
that if it was inserted it would inform the select

men where to find a law
;
and now we are to

have another, it seems, in order to insure good
manners in the Judges of Probate. Be that as it

may, if a triennial judge is a better man than a

sexennial or a septennial judge, that may be a

very good thing ;
but after all, it is not so much

a habit of pleasing persons that may go into his

court that is be desired, having them go away
with a favorable impression of him, and saying

that he is a very clever man, and that they will

vote for him, it is not so much this quality

that we should seek, as it is to have a man who
understands how to discharge the duties of his

office faithfully. It is of a great deal more impor
tance that a Judge of Probate should understand

his business, because he takes care except in

cases of appeal to the supreme court, which ought
not to be numerous of a large amount of prop

erty ;
he has to decide cases of trusts in which are

involved the rights and interests of helpless parties

trusts made for the benefit of widows, children

and married women ;
and it is very important

that his decisions should be made correctly. He

should have a full knowledge of all the circum

stances connected with the various cases which

come before him, and have a full understand

ing of the effect of his decisions on these various

trusts. They should be so made that appeals to

the supreme court should not be made or encour

aged. I think there can be no question but that

in the County of Suffolk, and in some other coun

ties, it is proper that the Judge of Probate should

hold his office for as long a period as six years, in

order to inform himself with regard to the busi

ness which he has to transact
; to understand the

history of these various trusts, so as to be able to

decide questions which might arise upon them.

I trust that gentlemen will see the force of these

considerations. I had conferred with some of the

Committee, and they were a good deal wedded to

the three years system ;
but I understand that the

gentleman from Charlestown and the gentleman
from Natick moved the six years provision. It

is my impression, and I give it to gentlemen for

what it is worth, that we would better give these

Judges of Probate six years. I say six rather

than five, because it is said that if they were elect

ed every five years, the election would not come

on the same year with that of the other officers
;

but if they were elected every six years, it would

come on the same year. I am inclined to think

that it is better that it should be the latter mode,
and let the officers be chosen together every sixth

year, and the others be chosen alone every third

year.

There is another consideration which I will

suggest, although I do not know whether it will

have as much weight with the Committee as it

does with me. I doubt whether in a place like

the County of Suffolk, considering the duties of

office, you could procure a competent man to

perform those duties, and accept the office on a

three years tenure. I am aware, Sir, of the

answer which will be made to this, that a good
man will be re-elected

;
but how can you warrant

that ? If I were to go to any gentleman of the

law and say to him, &quot; I wish you would consent

to be a candidate for the office of Judge of Pro

bate,&quot; what would he say ? He would tell me,
&quot; The tenure of the office is but three years. If I

take it, I must retire from my business, assign all

my clients over to some other gentleman of the

profession, and devote myself to learning probate
business alone for three years ;

and at the end of

that period, unless I should happen to be re-

elected, I must go back and try to pick up some
of my old clients, who have, in the meantime,
formed other connections

; and some of the best

years of my life will be wasted in endeavoring to

regain my present position.&quot; Then, I may answer

him, &quot;

you will be re-elected if you behave well.&quot;

But he will reply, and with truth, that this is

something which cannot be insured. Changes
may take place in public affairs

; the office may
fall into the political mill I hope it will not, but

it may and instead of selecting those persons for
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Judges of Probate who are competent to perform
the duties incumbent upon them in the adminis

tration of these trusts, the political parties may
think that they have got a good many trusts to

execute for the benefit of aged and infirm persons,

and it might be thought expedient to give the

office to them. I hope this will never occur
;
but

what assurance have you at the present time

that will authorize you to go to a gentleman and

say to him, &quot; You have got your office and you
will hold it for six or nine years ;

so you can

safely devote yourself to the duties of the office,

and qualify yourself to discharge those duties

without any fear of a change taking place&quot;?

Now, Sir, I think there is a good deal of force in

that argument, and it has made a good deal of im

pression on my mind. So far as the trust duties

are concerned, I am convinced that it would be an

injury to the beneficiaries under the trusts, to have

the judges changed so often as once in three years ;

for, if a judge should feel that he was secure but

for a three years tenure, he would think it was

not worth while to inform himself in regard to

cases which he would not expect to have to look

at a second time within the three years. If, on

the other hand, he were to go into office for six

years, he would think it was worth while to

examine all these subjects, because, he might
often have occasion to give them his attention

before the expiration of his term of office. I

sincerely hope that the Committee will consent to

adopt the amendment, and have the Judges of

Probate elected for six years, and the other officers

can be elected for terms of three years as provided
for in the resolution.

Mr. BISHOP. I am not wedded to any par
ticular tenure or any particular period during
which the Judge of Probate shall serve and then

be eligible again if it shall be thought fit to re-

elect him. I want to have the rule right, and to

have precisely the right ascertained, if it be pos
sible to do so. I asked the gentleman the dis

tinction between Judges of Probate and County
Commissioners or Commissioners of Insolvency.
He has answered my question, and has suggested
a distinction which did not occur to me

; and I

thank him very much for having stated it. I

suppose the Judges of Probate exercise judicial

powers ; and in that respect there is a similarity,

for the County Commissioners and Commission
ers of Insolvency also exercise judicial powers,

although they are mainly administrative. The
duties of County Commissioners are here per
formed by the city authorities

;
but in the coun

try the office of County Commissioner is quite as

important as the office of Judge of Probate
;
and

the judicial power which they exercise, and the

amount of legal attainments which are necessary

to a proper performance of their duties, require

as much learning and experience in the one case

as in the other.

So too in relation to the Commissioners of In

solvency. They must be pretty thoroughly and

intimately acquainted with that branch of the

law with which their jurisdiction is connected,

so that in that respect, I can see but very little

difference between these several classes of officers.

In relation to the duties of a Judge of Probate,

most certainly, within a few years past, they
have been very much increased. We are well

aware that there are difficulties connected with

that office, and duties to be performed by its in

cumbents, which have increased the labors of the

position, and which require an amount of learn

ing which was not required before those officers

were vested, by the statute, with trust powers.
But still, I am not av&amp;gt;are that their duties, in

relation to trusts, are so complicated that they
cannot be performed by a person, properly select

ed, almost immediately upon entering 011 the

discharge of his duties, and perform them too,

with the same facility that he does his other

duties provided always, that he gives the same

degree of attention, and makes the same amount of

application to the understanding of those duties,

which is required of him in other cases. These

trusts exist in the country, of the same natvre

and of the same character, but not perhaps, in

volving so large an amount of estate, as trusts in.

this city, but I apprehend that the same duties are

to be performed in relation to them, and that it

requires the same knowledge in the Judges of

Probate, to understand them thoroughly.
I have 110 particular objection to extending the

period of time for which the Judges of Probate

should be elected, but I think, nevertheless, that

it is desirable that there should be an uniformity
in the time for which all these officers shall hold

their places, unless some strong reason can be

shown for the distinction, in that respect, which

the gentleman for Manchester, (Mr. Dana,)

proposes to introduce.

It is true that the Judge of Probate is obliged

to give a construction to wills, by which trusts

are created, but still if cases of difficulty and

uncertainty arise, it is not usual to confide en

tirely to the opinion and judgment of the Judge
of Probate. If there is any controversy between

the parties, between the trustee and the bene

ficiary, and it is a case of legal doubt, it is not

ordinarily settled in open court, unless, as is

sometimes done, it be by way of submission, in a

mode pointed out by law. A party who is

injured, or may be injured, in consequence of an
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erroneous construction which the Judge of Pro

bate may put upon a trust, will save himself by
an appeal in eqxiity, and require the construction

of the supreme court, and some direction from

that court to the court of probates which ordi

narily is a simple process, and not attended with

any great expense.
The gentleman for Manchester, (Mr. Dana,)

has alluded to the manners of the judges of the

courts. I have not intimated that our Judges of

Probate should be dancing masters or fops, but

only that they should possess that urbanity which

would grace their position. The courts of com
mon law

usually
see their suitors only through

their attorneys, and the judges never are brought
into contact with the parties or if ever, very

rarely. But it is very different with the Judge of

Probate, and although it is not always necessary

that he should be a man of a kind heart, it is

exceedingly desirable that he should be so, as

those who are necessarily brought mostly into his

courts, are widows and orphans, who are unac

quainted with the duties which they are required

to perform, or with the rights to which they are

entitled, and for information in relation to which

they look to the Judges of Probate, and if such a

person, equally qualified in other respects with

another, to perform the duties of that office, can

be elected and made to supply the place of anoth

er judge, unpleasant and disagreeable in his man

ners, and with whom it is unpleasant to have any
connection, by those who necessarily resort to his

court, it is competent for the people to make the

change, and they certainly will do so. I do not

contend, however, that it is a necessary qualifica

tion for a judge. I think it is probably among
the least important of his qualifications, but I do

contend that it is exceedingly desirable
;
and

wrherever all the other qualifications may be se

cured, and that too, that should and will decide

the question.

I repeat again, I am not wedded to any partic

ular term of time, but I do consider this as an

important, and as a very important matter, for if

the people should make a selection of a Judge of

Probate, or any other officer who is not qualified,

or if qualified, who neglects his business, and is

unfaithful in the performance of his public trusts,

they should have an opportunity, at the earliest

possible period, of correcting that error.

I think that this office will be taken out of the

sphere of politics, and I do not believe that any
individual will be chosen merely because he be

longs to one party or to another. That considera

tion may possibly decide the question where the

candidates have equal merits, but nothing would

be lost or gained in that instance. I do contend,

that an officer of this court, brought, as he is,

into intimate connection with the people through
out his whole jurisdiction, if he be found worthy,

competent and faithful, will be re-elected, term
after term. I have no fears in relation to that

matter whatever. If I were to take that office

out of the sphere of politics, I would take it out

from the appointing power that now is, and put
it directly into the hands of the people. I think

that would be the best way in the world to secure

the office from the hazards of political influence

and partisan warfare.

Mr. BIUNLEY, of Boston. Those who are

at all inqxiisitive in regard to the organization of

committees, may possibly have detected, that by
the kindness of the presiding officer, I was placed

upon the Committee which reported the resolves

now under consideration. My silence may be

interpreted into the fact that I approve of the

resolutions which have been reported. I did not

give them my concurrence,far less my approbation.
I have conquered the extreme unwillingness

which oppresses me in reference to addressing
this Convention, now or at any time, so far as to

avail myself of the only opportunity which lean,

consistently with my own views, embrace, to

state that I have been restrained from addressing
the Convention, from the conviction I say it

with all respect that it was worse than a Sissy-

phean task to roll up a good, substantial, conser

vative, solid influence, against the inclination of a

majority of this Convention. I rise, therefore,

simply to state, in order that it may go upon the

record, that if I do not take a very active part in

this Convention, it is because I have been re

strained by the consideration to which I have al

luded. That is all I propose to say now. I do not

bind myself, by saying, I will not participate in

any discussion hereafter, as circumstances may
develop themselves, which will justify another

course.

I simply state now, that, as a member of that

Committee, these resolutions did not have my
concurrence in the Committee meeting, nor do

they here. I shall not enter into a discussion of

the matter, but state this much, that no improper
inference may be deduced from my silence. I

shall vote, however, in favor of the amendment
offered by the gentleman from Manchester, (Mr.

Dana,) and if that prevails, I shall also vote

against the rest.

Mr. BATES. I desire to ask the gentleman

whether, in the passage of these resolutions

through the Committee, when the question was

put to him, if there was to be a change in the

officers, he did not assent to the Keport as made
bv the chairman of the Committee ?
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Mr. BRINLEY. I say, in reply to that ques
tion and the chairman of the Committee will do

me the justice to confirm my statement, if neces

sary that in the Committee meeting I stated

that I had but one universal no to all the propo
sitions. When the chairman did me the honor

to ask my opinion in relation to certain proposi

tions, I stated that those who maintained the

affirmative should maintain their positions before

I should lie called upon to give my views why
they should not be adopted.

Mr. CIIAPIX, of Worcester. I propose to

say but a single word upon this amendment, and

I may say at the commencement, that I hope that

the amendment will be adopted. I am not sure,

nor do I care, whether I am a conservative or a

radical. I came here to vote upon the questions

presented precisely as I think, and my judgment
is, that the people of this Commonwealth do not

desire that the Judges of Probate shall be elected

so often as once in three years. There seem to

me to be satisfactory reasons, more ably stated by
the gentleman from Manchester, (Mr. Dana,)
than I could state them, why they should not be

elected so often. The chairman of the Commit

tee, (Mr. Bishop,) asked the gentleman from

Manchester how he distinguishes this office from

that of Commissioner of Insolvency and County
Co7nmissioners. One thing is true, and facts

have demonstrated it, that the offices referred to

require somewhat different qualifications. Take,
for instance, the County of Worcester. We have

three regular County Commissioners and two

Special Commissioners, and there has not been a

lawyer upon the Board of Commissioners for

that county for a great number of years, and

although there are judicial duties connected with

that office, to be performed by those officers, yet

they are of such a nature as not to require a

legal education. Take, if you please, the office

of Commissioner of Insolvency and I have had
some experience in connection with that office

and you find a distinction between that and the

office of the Judge of Probate, in the fact that the

duty of the Commissioner of In-olvency is con

fined entirely to the administration and distribu

tion of the assets of insolvent debtors. In every
case in insolvency written notice is required to be

given to every individual creditor, and we all

know that 110 class of men are more sharp-sighted
than creditors in reference to the duties of com

missioners, assignees, c., and know better when

they are properly performed.
In regard to the duties of Judge of Probate, so

far as contested cases are concerned, there is no

danger to be apprehended, but by far the greater

proportion of his duties relate to cases which are

not contested. Various accounts of the doings
and charges of administrators, guardians, trustees,

c., pass under his supervision, with no party

present to object to or criticize them. These men
are frequently men of influence in particular sec

tions of the county, men who may remember

the cutting down an unjust account in the next

caucus of their party, and the silent pressure re

sulting from this state things may have a ten

dency, especially when the office is to be held for

so brief a period as three years, not only to make
it an uncomfortable one, but to surround it with

temptations to wink at things which may savor

of injustice and wrong. We need, in the office

of Judge of Probate, a man, firm, fearless and

true, who will guard the interests which arc com
mitted to his charge, with care and impartiality.

He holds in charge the unsettled estates of, sub

stantially, all the deceased persons in his county.
The interests of the widow, the orphan, and the

helpless, are committed to his supervision. Civil

ity and politeness are certainly desirable ; but

there are other qualities which this office more

imperatively demands. Civility and politeness !

The man who would not exercise these qualities

towards the widows and orphans who should

make their appeals to him, wrould be a heathen,

and there is no danger that he will ever be elected

to the office in the Commonwealth of Massachu

setts. What we need is firm, unbending integrity

in a position which should be as free from any

temptation to swerve from duty as is consistent

with the theory of our institutions.

My own fear is, that the pressure of too fre

quent elections, especially if the Judge of Probate

be too good-natured and polite, will tend to de

feat the object which all should have in view

to wit, moral and intellectual fitness, and a proper

independence in the office.

I suppose that the general opinion is, that this

officer should be elected by the people. If this is

to be the case, I for one would make the office

one for a term of years, which would make it an

inducement for an able and honest man to fit

himself thoroughly for a performance of its duties,

and would be likely to insure to him that feeling

of independence which would not be likely to be

affected by the pressure of too frequent elections.

Mr. BIRD, of Walpole. I have heard no rea

son why the Heport of the Committee should be

amended. I do not see any force in the reasons

assigned by the gentleman for Manchester, (Mr.

Dana,) for making Judges of Probate elected for

a longer term than any other officer named in the

resolve. I do not understand that the trusts

reposed in a Judge of Probate arc more important

than those reposed in many officers who are
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elected only for a single year. There are other

trusts, affecting other interests and rights, of

vastly more importance than those which come

under his jurisdiction. I do not see why the

same argument would not apply in favor of elect

ing representatives for a term of years. In the

light of dollars and cents, the trusts reposed in

memhers of the legislature arc vastly more im

portant than any that ever can come into a court

of probate. Why, just look at this fact: The

legislature which lately sat in this hall granted

capital to various corporations to the amount of

$26,000,000 in one year. Now, tell me whether

any Judge of Probate in any county ever held a

trust of anything like that importance ? And
therefore, every argument that has been adduced

in favor of a Judge of Probate continuing in office

for a longer term than three years, applies with

much greater force to the election of members of

the legislature. But I do not believe there is any
necessity for extending the length of time for

which members of the legislature are elected, nor

do I believe there is a necessity for extending the

time for which Judges of Probate are elected be

yond the time which is fixed in this resolve. I

want to know what reason there is for extending
the time for Judges of Probate any longer than

for any officer mentioned in this resolve ? I be

lieve, as has been repeatedly said, that a good

Judge of Probate will be re-elected, and surely
three years is long enough for a bad one to be

continued in office.

As to the point made by the gentleman for

Manchester, (Mr. Dana,) that it will require three

years for a Judge of Probate to fit himself to dis

charge the duties of the office, I do not believe it

at all. I can see no reason for his saying to him

self, as the gentleman for Manchester intimated,

that he has only three years to continue, and that

the time is not worth the trouble of preparing
himself for the duties of the office. I think there

is very little danger of that, but on the other

hand, there is much more danger of his saying
to himself, if he is elected for six years, that he is

certain of the office for six years at any rate, and

that it makes not much difference whether he is

qualified or not. I believe when a man is elected

for three years he will do everything in his power
to fit himself for the duties of the place, so that

he may be the more likely to retain it for the

next three years beyond. There is no sort of

reason, in my mind, for the amendment
;
and I

therefore hope it will not prevail, but that the

resolution as originally reported will be adopted.

Mr. BATES, of Plymouth. Perhaps I owe
an apology to the gentleman from Boston, who is

a member of the Committee which reported these

resolutions, for the question I asked him in rela

tion to something which took place in Committee.

I did not intend to ask him anything out of

place ; but when the chairman of this Committee

(Mr. Bishop,) who opened the the debate this

morning upon these resolutions distinctly stated

that they were not unanimously adopted in Com
mittee

; that matter having been placed before the

Committee of the Whole, the remarks of the gen
tleman from Boston, to my mind, implied that he

was not fairly represented in this hall. That Avas

the only reason for my asking the question.

Now I desire to say a word in relation to these

trusts and estates. It seems to have been rep
resented in this Committee that those trusts of

estates for widows, children and orphans, are

held directly and exclusively by the Judge of

Probate
; that he dispenses everything connected

with these estates and takes care of the property

belonging to these widows and orphans. Now,
Sir, does the Judge of Probate do all this ? Most

decidedly not. The duties of a Judge of Probate

are the same in every county in the State as they
are in Boston. When a man dies and leaves an

estate to be held by a certain man for the benefit

of certain heirs, or in trust for certain widows, the

matter is brought before a Judge of Probate who
sees that a sufficient bond to cover the estate is

given by the trustee, and these preliminary mat

ters having been gone through with, the whole

matter goes into the hands of the Register of Pro

bate, who transacts all the business and makes

out a proper record. The Jvidge never keeps any
record and never refers to the record made out by
the Register unless his attention is afterwards

called to it. With the exception of the city of

Boston, he seldom lives in the same place where

the records are kept, and if he does, he never re

fers to them. The Register does all that busi

ness
;
he has all the minutia of the business to at

tend to.

Now, it is said that the duties of the Judge of

Probate arc of so important and intricate a na

ture that his term of office should be extended for

a longer term than three years. Well, Sir, can

any gentleman tell me why the Judge of Probate

should be elected for a long term and the

Register for a short one ? We have already

provided a resolve which we have passed that the

Register shall be elected for three years ; but if

we are to elect the Judge for six years we certainly

should elect the Register for as long a time. I do

not believe in making this distinction between

them. If it requires a longer time than three

years for the Judge to become sufficiently ac

quainted with his official duties, it certainly will

require a period not shorter for a Register to be-
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come acquainted with his. Again, the Judge of

Probate must of course be a good lawyer. The

people would not elect a man to that office who
did not understand the law sufficiently well to be

able to understand his duties, and to transact them

properly. But that precaution is not taken in

the election of the Register ;
he has all his duties

to learn, and it is therefore of the more import
ance that he should be continued in his office for

a greater length of time if the tenure of either of

the offices is to be extended. But I do not be

lieve in extending the term of office in either

case. I believe the time mentioned in the reso

lution is long enough. Besides, as the gentleman
on my right, (Mr. Bird,) remarked, if you adopt
this amendment you will have to go back and

reconsider the vote in relation to the Register, if

you make the term of both alike. But if you are

to extend the time of the Judge and not tha*t of

the Register, I should prefer the term of five

years to that of six, so that it may never happen
that a new Judge and a new Register may go into

office at the same time. I hope, however, the

amendment will not be adopted, but that the

resolution will pass in its original form.

Mr. PIIIXXEY, for Chatham. Mr. President :

I do not rise to prolong the debate. I desire to

say, however, that I hope the amendment of the

gentleman for Manchester, (Mr. Dana,) will not

prevail. I think the Committee will, upon re

flection, see good reason why there should be
some uniformity in the election of these officers.

But I cannot see any reason for extending the

tenure of the office of Judge of Probate. It was
remarked by the gentleman for Manchester that

the Judge may not be re-elected. Now, Sir, I

think if it is desirable that he should be elected,

the people will be very likely to do it. It is my
pride and my pleasure to reside in one of the

portions of this Commonwealth where one of

these officers lives, and I believe so long as his

health will permit him to discharge the duties of

his office he will be confirmed as Judge of Pro
bate. I believe there are very few citizens in

that county who would vote to deprive him of

the office. lie is a gentleman politically opposed
to myself, but still I would vote to re-elect him at

the end of three years, and I believe a large

majority of the people of that section would do
the same. But there are many reasons why you
should not adopt the amendment now pending,
and I hope the Committee will reject it.

Mr. HALLETT, for Wilbraham. I under
stand that the subject of the appointment of

Justices of the Peace, is in the hands of the same
Committee that made the Report now under con

sideration, but they have not reported on it.

I therefore move that so much of the resolution,

now under consideration, as relates to the office

of Judge of Probate be re-committed with in

structions to report thereon in connection with

the subject of the office of Justice of the Peace.

And if it is in order, I desire to say a few words

in support of that motion.

I am very desirous that this Convention, in all

its changes of the Constitution, should be syste

matic, and as far as practicable, apply general rules

to specific cases, and for that purpose there should

be a distinct classification of all the officers which
are to be provided for in the Constitution, placing
that class which is judicial entirely under one
form of appointment, and giving that which is

executive and administrative entirely to the

people. Xow, Sir, I desire to lay that down as a

principle to be carried out in the Constitution,

and then I shall feel confidence in submitting
these propositions to the people. The rule, I

think, should be to place all judicial officers in a

class by themselves and under a distinct mode of

appointment, and then to put all the executive or

administrative and legislative directly under the

immediate election of the people. Is not that

making sufficient progress for us at the present
time : Is it not best that it should be so r If it

is, then we should classify the Judges of Probate

with the Justices of the Peace. They should go

together as I think all the judicial officers should

go together. I think the appointing power for

these officers, left as it now is, with a limitation

of term, should be a little more concentrated if

I may so speak than to have them chosen by
popular election.

Xow, understand me, I am not afraid of popu
lar elections for any class of officers

;
I am not

afraid of popular elections for Judges of the Su

preme Court, if you choose to elect them in that

manner. I have no distrust of the sagacity of

the people in electing the highest judicial officers

in the State, or any officer named in the Consti

tution. I believe they will, as a general thing,
select men more competent than will either your
executive or your legislative power, or than any

power which can be brought to bear upon such

appointments ; but when you are to select officers

requiring peculiar qualifications, and those quali

fications of the highest order, you must do one of

two things you must either fix their compensa-
sion at a point which will induce them to leave

their present business, or you must render the

office more permanent in its tenure. That is the

distinction between your administrative and your

judicial officers. It applies not to the capacity of

the people, but to the power to &quot; command the

best services of the ablest men.&quot; The officers
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who should be drawn out of the arena of poli

tics, more than all others, are the judges, and

among them your Judges of Probate. Sir, the

decisions of a single Judge of Probate in any

county in the State, is of more direct importance
to every family in it, to every widow, to every

orphan, to minors and heirs, to idiots, lunatics,

spendthrifts, and to every class of unfortunate or

afflicted persons, than all the causes that are tried

by the Judges of your Supreme Court ;
for they

have generally the control only of large cases;

but the Judge of Probate is the legal father of

every family in the county, where persons or

estates pass through his hands. He is their

guardian in law, and upon him depends mainly
the distribution and protection of the estates of

the dead. It hence becomes important that we
should lie very cautious in the selection of such

a judicial officer, in securing not only a man of in

tegrityfor there is not so much difficulty in find

ing an honest man as in securing one who has

also capacity sufficient to manage the affairs

which will be intrusted to him, and who cannot

be misled by the designing. We should also

look to his kindness and his readiness to inform

the uninformed, for the administration of prop

erty affairs in any domestic circle is within the

range of his jurisdiction. Nearly all that is held

in community, in the form of property, passes in

some way through the Probate Court in the

course of a generation. Should we not very

gravely consider the effect of any provision we

may make in reference to that Court, through
which all the estates in the Commonwealth must

pass in the ordinary life of man r It is now

proposed to make the Judge of Probate a popular
elective officer in the county where he shall hold

his office, for three years. This is to be his

tenure of office. The law, as it now stands, has

made the compensation of a Judge of Probate the

lowest of any of the judicial officers, or of any
other officer of any responsibility in the Com
monwealth. There is no man who performs so

much labor for so little pay, as any of our Judges
of Probate. There are counties of thirty, forty

or fifty miles in extent, which the Judge of Pro

bate traverses and holds his little courts at stated

periods in almost every town, attending to all the

applications which are made, settling the estates,

enlightening the ignorant, patiently hearing the

stories of the bereaved and helpless, and listening

to the complaints of every-body ; yet for all this

you give him a compensation of some three or

four hundred dollars a year, out of which he

pays all his expenses. Now if you can command
the services of intelligent and competent men for

this office, with such a compensation, you do it

for the reason of its present life tenure, and not

on account of adequacy of compensation. A
man may take the office who is fitted for it, be

cause it will insure him something in connection

with other business, and because he may retain

it as long as he pleases. But make the tenure of

the office three years only, and I would like to

know what greatly competent man (unless it

might be present incumbents, who cannot turn

to other business) would take the office with its

present duties and its present compensation. If

any man would allow himself to be elected for

the term of three years to such an office, with

such duties and labors, it would satisfy me, with

out further evidence, that he was not the fittest

and best man for the place.

Why, then, disturb this class of officers, so as to

take Judges of Probate out of the line of appoint

ment* of all other judicial officers ? I can see no

sufficient reason for it. I am willing to go as far

as shall seem judicious in giving the appointment
of all these officers to the people, but, if there is

any reason why any of the judges of our courts

should not be elected by the people, or if there is

any reason why any of them should have perma
nent or long terms of office, these reasons apply

to Judges of Probate.

Something, too, is to be considered in an elec

tion for judges, confined to a county instead of

embracing the people of the whole Commonwealth.

The influence brought to bear upon such an

election is more liable to be local and personal in

its character. If a judge were to be chosen by
the whole people, any personal or local influence

could hardly operate upon the majority of the

people of the Commonwealth ; but, put that judge
into a smaller circle, composed of a single county

or a few towns, let an estate come before him

where there are many heirs and claimants, or a

rich relation against minors and orphans, and

strongly contesting parties, with wealth and friends

to back them, and whatever disposition he may
make of it, those who are disappointed may con

centrate an influence upon him within that county,

which could not be brought into action did Ins

jurisdiction and his election extend over the

whole State. Therefore, upon the ground, that

your districts are too small, even, if for no other

reason, I am opposed to the election of Judges of

Probate by the people for so limited a term as

three years.

Sir, no man can go farther than I do for the

only safe republican principle, that the voice of

the people, in government, is as final and all-

pervading as the voice of God. But it is not the

voice of a single town or a single county, (out of

its merely local concerns). It is a voice of great
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and universal expression, emanating from so

large a body of the people, that you cannot at

tribute it, directly or indirectly, to local in

fluences. That is the voice of the people which I

respect, and before which I bow ; but when you
propose to give me the voice of the people in a

small circle or neighborhood, that would be

directly influenced by localities or the personal

interests, preferences or antipathies by the con

trolling few, then I think that voice may be the

voice of a particular class of a particular commu
nity, but it is not the voice of the people which

should govern.
I do not forget that the Probate is a part of the

judiciary, from which all have the right of appeal
to the Supreme Court. But what is nine times

in ten, the practical benefit of that right to the

poor and the unprotected ? The lawyer s fees, and

all comes out of the estate, and if it is small, con

sume it. Here is the very point where we should

be most careful in securing the independence and

capability of the judge, so as to render these

appeals, that eat up small estates, unnecessa

ry-

I am sure that I do not over-estimate the im

portance of this Court. Take for instance, wills

and trusts the deeds of trust by which a man
invests his property, making it secure, as he sup

poses, for his wife and children and for his chil

dren s children, and then dies leaving it there.

Who is to determine the matter ? Your Judge of

Probate. He settles what bond those trustees

shall give. Unless he is a man of elevated integ

rity and legal discernment, how easy it is for the

trustee to make himself a legal trustee by giving
a bond which is utterly worthless, and which the

Judge knows at the time is of no value
; and

when he has squandered the estate and is sum
moned with his bondsmen to answer the heirs

what have you got ? a boiitl which is worthless,

and the estate, which the dying man supposed he

had invested in perfect security, is gone and his

children are beggars. Now, all this which ex

tends through a whole generation depends en

tirely upon the discretion of that man whom you
have pxit there as Probate Judge. You cannot

reach him in any manner- you cannot impeach
him for fraud in not taking proper bonds, be

cause you cannot know that he has committed
fraud. It is like almost every judicial act he

does, a subject of discretion, for which he is not

responsible, and you cannot reach him for any
corrupt act or concealed motive, that has no evi

dence to detect it.

It is most honorable in the history of Massa

chusetts, that throughout the whole of her code of

jurisprudence, in which this system of the county

Probate Judge has entered more largely than in

any other State which has regulated estates, de

scents and assets, there never was, if I remem
ber rightly, but one impeachment of a Judge of

Probate, and that was not a very gross transac

tion. I refer to the case in 1821, of a man now

dead, and therefore I can mention the name,

Judge James Prcscott, of Middlesex, who was

impeached and remoA*ed from office and yet the

whole amount of his offence consisted in taking
an extra fee of $1.98 ; at all events, that was the

whole amount of legal proof against him. This

is the only instance of corruption throughout that

class of your judicial officers under that form of

appointment for this long period. Do you know
how much risk you will run if you make any

change r

Still, I am in favor decidedly of limiting the

term, and that very case furnishes a strong reason

for it, because the consequences of one such oc

currence are more injurious than all the appre
hensions arising from frequent reappointments.
In that case there would have been no conviction

I apprehend, if there had been any other mode of

getting rid of the Judge.
I think, moreover, that it is a soxind demo

cratic principle that all officers should, at stated

periods, resign their power into the hands of the

people, or of the appointing power under the

people. The only difference between the people

electing Judges and thus returning the power t.&quot;)

their own hands directly at stated periods, or their

agents appointing them for a limited time, is that

the people empower their agents it may be the

governor and council to make those appoint

ments. They require at stated periods that they
should return their appointments back to this dele

gated appointing power, and the people will take

care to see that that appointing power is in just

hands, for if it prove unworthy of trust the people

will remove those who hold it. Is not that a suffi

cient safeguard that the people have over their

Judges, while at the same time you give to certain

transactions of business, the most important that

you can consider in the Commonwealth, that de

gree of stability and permanence which is at all

times so desirable. Recollect, when you give a man
a large discretion, you make him, as it were, a mon
arch in the exercise of this discretion, because

judicial discretion is necessarily large, and in many
cases it is so difficult to discriminate that it is

almost impossible to decide whether the Judge is

acting corruptly, ignorantly or honestly.

I say, therefore, let us pause before we deter

mine what disposition we will make of Judges of

Probate, and let us first determine what we will

do with our whole judiciary, for the whole sub-
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ject is homogeneous, from beginning to end. I

regard these Judges of Probate as much more iir -

portant and much more essential to the security

and protection of property, than I do your Judges
of the Common Pleas, as much as I respect them ;

because, from them you can appeal to the Supreme
Court to decide the law in all questions, but from

the decision of the Judge of Probate, those who
want to appeal the most, the poor men, are the

very ones who cannot afford to take it.

I earnestly desire that those who are disposed
to make these changes will at least agree with me
in taking this subject of the Judge of Probate out

of the present resolution and recommit it to the

Committee who reported it, that they may subse

quently report upon it, together with the subject

relating to Justices of the Peace, which is another

important branch of the Judiciary that we are

obliged to consider. Let us, then, when we have

the whole subject before us, take up and make
this classification between judicial and executive

officers, and apply an uniform system to both

classes.

Mr. NAYSON, of Amcsbury. I really hope
that the motion of the gentleman for Wilbraham,

(Mr. Hallett,) to recommit this Report, will not

prevail. I had no great objection to the amend
ment of the gentleman for Manchester, (Mr.

Dana,) extending the time for the continuance in

office of the Judge of Probate to six years. It

was, hoAvever, a matter of indifference to me,
whether it prevailed or not, but, after listening to

the speech of the gentleman for Wilbraham, my
mind is settled in regard to this matter, and con

clusively, and it is to sustain the Report as we
have it from the hands of the Committee. I must

express my surprise, in my place, at the course

which the gentleman has seen fit to take in regard
to the question pending before the Committee.

I trust that hereafter we shall not hear from the

gentleman any reflections upon the speeches to

which allusion has been made ever since the ses

sion of this Convention commenced, and which

may be known or classed as coming under the

head of fogyism or fossil remains. [Laughter.]
The gentleman lias said repeatedly that he looked

to the people as the source of all power, and in so

doing he made no mistake whatever, upon the

ground that the people themselves were always

correct, and to trust the people was in fact to

trust an opinion and sentiment which was never

thrown in any wrong direction. To that senti

ment I certainly subscribed at the time, and with

it I trust to proceed, not only in this matter con

cerning the Judges of Probate, but all other

judicial officers that are in existence in this Com
monwealth

;
and therefore I am surprised that

the gentleman for Wilbraham, in a matter of so

little importance as this of the Judges of Probate,

has seen fit to deny the fundamental doctrine

which I have understood him to advocate name

ly, that it is always safe to trust the people. I

believe it is always safe to trust the people, and I

believe it is perfectly safe to trust them in the

election of such officers as Judges of Probate
; and

I am surprised that a gentleman of his legal learn

ing and experience should say that the office of

Judge of Probate, which is a simple clerical office,

is equal in power and influence to that of the

Judges of the Supreme Court of this Common-
Avealth. I profess to have had some little experi
ence in probate matters, and it is certainly new to

me that a Judge of the Probate is equal in point
of influence to a Judge of the Supreme Court. I

had supposed always that any matter before the

Judge of Probate was a matter which that Judge
was merely called upon to decide, subject to an

appeal to the Supreme Court ;
and it was, there

fore, on that account that I supposed little im

portance was attached to the decisions given by
him. I had supposed, if such decisions were

wrong, that the right of appeal lies to the

Supreme Court, and in that appeal justice was

sure to be obtained. I shall support the resolu

tions as submitted by the Committee, upon the

ground that I can see no distinction, as the gen
tleman from Lenox, (Mr. Bishop,) has truly

said, between the Probate Judges, Probate Regis

ters, or Commissioners of Insolvency. It seems

to me that a Judge of Probate, elected for three

years, if he is a man of ordinary intelligence and

observation, could learn in a very short time to

do the duties incumbent upon him in such a

manner as to meet the approval of the people. I

am not afraid, as far as Essex County is concerned,

to adopt the system. Notwithstanding the con

servative speech of the gentleman, in which he

undertook to deny the intelligence of the peo

ple, and their trustworthiness in electing a Judge
of Probate for three years, I hope this Convention

will try the experiment, and the result, I have

no doubt, will prove satisfactory to the commu

nity, but contrary to the predictions of the gentle

man for Wilbraham.

Mr. HOOPER, of Fall River. I wish to say

one word, because the remarks of the gentleman
for Wilbraham seem to have presented this sub

ject in quite a new light. I was not aware, be

fore, that this office of the Judge of Probate was

of so much importance. In the county from which

I came that office was held by a gentleman who
was not a member of the legal profession for a

good many years, with great satisfaction to the peo

ple. I believe, so far as my observation goes, that
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almost any man who has been a justice of the

peace, and even a selectman in our town, would
be capable of filling the duties of a Judge of Pro
bate. For one I was very much surprised to

hear the remarks of the gentleman for Wilbraham,
for I supposed he had concluded to support the

reports of committees instead of coming here and

attacking them when they were made. For one,
I fully concur with the Report of the Com
mittee, and I hope that we will pass it through
without any more delay.

The question was taken on Mr. Hallett s

amendment, and it was rejected.

The question then recurred on Mr. Dana s

amendment.

Mr. DANA, for Manchester. I will not de

tain the Committee, as I see they are about to

take the question. It is not a matter of vital im

portance, but I really think, after all that has been

said, that in this county, where the business of

the Judge of Probate is of the kind I have de

scribed, that he should have a termre of office for

six, rather than three years. I am perfectly wil

ling to concede, that there may be some counties

where three years tenure would be quite enough.
The question on this point is whether the smaller

counties will pass a measure Avhich will not injure

them, but which will give more satisfaction to the

other counties, or whether they will pass this

measure, which is but little more acceptable to

them, and which may injure other counties. It

seems to me to be a question addressed to the

magnanimity if there were any question of mag
nanimity about it, and if we were not bound to

do justice of all those persons living in the

smaller counties, who do not feel the inconve

nience under which the larger counties suffer.

I may be wrong, and if the Committee over

rules me, I may legally presume that I am wrong.
But, without attempting to answer the ai gument
of those gentlemen, who think as the gentleman
from Fall River (Mr. Hooper) does, that it is a

matter of little consequence that a man should be

a lawyer in order to be a good Judge of Probate,

or that he may be a good judge without being a

lawyer, I may say to him, that I have known

persons to kill people without being physicians.

[Laughter.] And I have heard it said that Mr.

Walsh, of New York, a gentleman of high au

thority in some quarters, declares that it requires
more intelligence to dodge the omnibuses in

Broadway than to discharge the duties of a justice

of peace in the country. But there is a decided

difference between the duties of a Judge of Pro

bate in the towns generally, and those of the

same officer in Boston. For that reason I feel

bound to adhere to my amendment, and I hope

the Committee will sustain me, as it is not of

much consequence to the other counties.

The question was then taken, and on a division

there were ayes, 120 ; noes, 93.

So the amendment was adopted.
The CHAIRMAN. The question now recurs

on the adoption of the resoultion as amended.
Mr. ASPINWALL, of Brookline. I would

like to ask a question of the chairman or some
member of the Committee who reported this res-

I oluticn, which is this. Why is it that County
Treasurers should be made elective triennially by
the people of their respective counties, while for

nearly seventy years they have been annually
elected ?

Mr. BISHOP, of Lenox. The Committee

preferred to have the election of county officers

uniform
; but at the same time, I will state that

the Committee have no particular objection to the

proposition which the gentleman seems disposed

|

to make.

Mr. BATES, of Plymouth. I wish to say one

word on this matter. By the present statute law

j

the Treasurers are elected annually in the months
! of March or April ;

and consequently the elec-

I

tion is hanging along from one month to another,

|

and there is no uniformity about it. As so many
I officers were to be elected by counties, it was

thought there would be a better expression of the

public will, and that the people would be better

accommodated by putting them all in one form

ula
;
whereas now, in my own county, there are

scarcely a thousand votes cast for the Treasurer of

the county ; they are peddled out from the first

of March to the first of May.
Mr. ASPINWALL. The gentleman from

Plymouth misapprehends my question. The

gentleman from Lenox has answered it. The

question was, why elect the Treasurer every three

years instead of every year ? We have already
decided that they shall be elected in November,
instead of March, as formerly, not in these resolves,

but by some resolves already passed r There is a

manifest propriety in the election of all the officers

in November. But I do not see why, for the sake of

mere uniformity, we should make a financial officer

elective every three years, when we make the re

ceiver-general and the auditor of accounts elective

every year. On the contrary, it seems to me there

is a manifest propriety why an officer who has

the funds of the county, or of any community, in

his hands, should be called to account every year.

It may be that his accounts are not properly kept,

and still not so improperly kept that he could be

displaced, if there is to be any displacing power
lodged anywhere. I would rather the amend
ment should be proposed by the chairman of the
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Committee, but if he does not choose to make it,

I move to amend the last resolve in such a

manner that the County Treasurer shall be elect

ed annually.

The CHAIRMAN. The resolution as it is

proposed to amend it, is as follows :

Resolved, That Judges of Probate be elected

once in six years, and Clerks of the Courts, Com
missioners of Insolvency, District-Attorneys, Re

gisters of Deeds, and County Commissioners, be

elected triennially, and County Treasurers annu

ally, by the people of their respective counties

and districts.

The question is on that amendment.

Mr. HOOPER, of Fall River. I am in hopes,

for one, that amendment will not be made.

Having held that office for some time and known

something about it, I should be inclined to think

that the resolution had better remain as it is, and

let the Treasurers be elected with the County
Commissioners. At present it is an anomalous

office. The officers are voted for on different days

in the months of March or April, as the meetings

may be called, and it is the only office which is

so filled. Sometimes there is a full meeting, and

sometimes very little attention is paid to it. But

if it can be made a county office it seems to me it

will command a full vote.

Besides, County Commissioners are the officers

who have control of the county affairs, who set

tle with the Treasurer every year and publish

their statement, so that he is under their control

and supervision and responsible to them. For

this reason there is no more necessity of making
the election annually, for the office is just as se

cure under that supervision as it could be if it

was an annual office. At present I believe we

elect our County Treasurer in the months of

March or April, and yet he does not come into

office till September following, and he holds over

till the next September. There is an inconve

nience and an incongruity about the elections

now, and it seems to me it would be better there

fore, to have the Treasurer elected at the same

time with the County Commissioners.

Mr. MILLER, of Warcham. I am reminded

by the question before us of an incident in the

early history of the good State of Connecticut,

when the good Puritanic fathers got together with

the idea of making laws. They discussed sub

jects presented before them, and when they could

not agree that there was any particular law which

it was necessary to make at that time, they finally

decided to live under the laws of God until they

could come together and make better ones.

Now, Mr. Chairman, I came here with the de

termination of endeavoring to find out, in the

first place, what provision in the Constitu

tion of this Commonwealth had worked evil, or

if anything had happened under it which could

be remedied by any alteration which we might
make

;
and in the first place, in order to convince

myself and in order to vote understanding!} upon
any question which may come up before this

body, I want to see what are the evils that exist,

and then I may be ready to go with gentlemen
for a change. And in the second place, if there

be an evil and the change is proposed, I wish

to make just the change which is necessary in

order to remedy the evil and make the Consti

tution better. Therefore I wish to know, when
I vote, on this question particularly, what evil

has existed in any county in the Commonwealth
in consequence of the appointment of the Judges
of Probate by the governor and council. So far

as my knowledge extends and it is pretty inti

mate in the affairs in the county of Plymouth and

of Bristol they have had excellent Judges of

Probate and no complaint has ever come to my
knowledge of any want of a proper legal knowl

edge on the part of the Judges to enable them to

discharge all their duties.

These officers are to be lawyers. It is con

ceded, on all hands, as I understand it, that no

person is competent to fill the office of Judge of

Probate, unless lie has been legally bred to the

law. And I was pleased with the argument of

my friend for Manchester, in stating that it

would take three years, with all their previous

knowledge of the law, before Judges of Probate

would be able to discharge their duties with sat

isfaction to themselves and to the general accept

ance of the counties in which they hold their

office. Now, as I stated before, unless there has

been an evil arising from the mode and tenure by
which these honorable Judges have held their

office, why should we change that law ? Will not

our constituents when we return from this hall,

ask us this question ? I propound it here, for

on this floor I have not heard, and so far as my
knowledge extends throughout the Common
wealth, I have not learned that the duties of that

office have not been discharged, not only with

courtesy to their suitors, but in such a manner as

to give the utmost satisfaction to the inhabitants

of every county in the Commonwealth. It is,

as the gentleman for Manchester said, an office

which requires considerable legal knowledge.
There is much at stake in the executions of wills,

and there arc many interests to discharge where

practise is required, and practise always makes

perfect. This change of officers is not a thing

which I think is for the interest of the public.
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The question to he settled by us, is this : are the

duties discharged faithfully to the counties in

which these Judges reside ? It appears to me that

we may take an illustration from an individual

in his private affairs. Here, perhaps, in a large

store in the citv, some honorable merchant has

a clerk
;
he has been in his service one, two, or

three years ;
he is honest, competent and faithful,

and understands fully the routine of all his busi

ness and discharges it well. I ask the chairman

and gentlemen of this Committee, is that mer

chant s private interest advanced by turning

away that clerk and putting in another whom he

will be obliged to teach ? I undertake to say,

and I say it with a good deal of confidence, that

it is not for the interest of that merchant to

change his clerk
;
and I farther say, that it is

not for the interest of the suitors at the court of

probate, nor for the interest of people in each

county of the Commonwealth, that the office of

the Judge of Probate should be changeable at

the expiration of every three years, neither at the

expiration of every six years ; and that, for the

interest of the inhabitants of every county, the

present mode of appointment of this class of

officers, is much the best. I was amused with

one reason given by the honorable chairman,

why the appointment should be for three years.

He says if the judge is not found to be compe
tent, then you can turn him out. That is a

strong argument that he should hold his appoint

ment for six months for that is long enough if

he is not competent, and he should not even be

there one year. But I want to know why he

gives that reason ? Has it ever come to the

knowledge of any man, that the governor and

council, for the last thirty years, have put a man
into the office of Judge of Probate who has not

well discharged his duty ?

One word more. Here is another class of

officers, the Clerks of the Courts, who arc also

to be elected by the people. I understand that

at the present time and if I am wrong I hope
some gentleman will correct me the Clerks of

the Courts arc not appointed by the governor by
and with the advice and consent of the council,

but they are appointed by the judges of the

courts, and are subject to their removal. I can

not say what the decision will be in regard to the

Judges of the Court of Common Pleas and of

the Supreme Court, as the Committee has not

yet made a report -whether they shall be elected

by the people or not, but it seems to me that

they ought to have the control of the records of

their courts, and that the Clerks ought not to be

subject to the popular vote. I will suppose a

case, to show what may be the effect of this pro

vision. Suppose that a week before the time

when a court is to beheld in this Commonwealth,
the Clerk should die, what could they do then ?

It may be answered that the legislature might

provide a remedy for such cases
;
but here is

your Constitution, which declares that the Clerks

shall be chosen by the people once in three years,

and what right would the legislature have to

make any provision for their election in any
different mode ? I do not see what could be

done in a case like that which I have instanced,

unless the court should come together at the ap

pointed time, when they would have to adjourn
for want of a Clerk. I suppose that we may as

well come to the matter of fact at once, and not

keep anything back. I presume that the true

reason of this resolve being brought in, was to

take away the executive influence and executive

power in the appointment of officers. But the

Clerk of a Court is not one of his appointees, and

if that is the true reason of the introduction of

the resolve, it will be readily seen that there is no

reason why the Clerks of the Courts should be in

cluded with the other officers named. &quot;When the

proper time shall come, I shall submit the motion

to strike out the words &quot; Clerks of the Courts.&quot;

Mr. FRENCH, of Berkley. I live in a town
where the office of Clerk of the Court has de

scended from father to son for a great many years ;

how long they have held it in that family, I am
unable to say. I am by no means in favor of

life tenures of offices of this kind. I believe

that there arc more than a hundred young men &amp;gt;

in that county as well qualified to perform that

duty as the Clerks of the Courts whom we have

had. It is generally found to be the case when
we come to examine the matter, that the Clerk

of the Court belongs to the same political church
&quot;

with the Judge. I do not hold to the principle
of having an office of this kind in the hands of

one man during a life-time, but that those who
hold office should retire from it after a while, so

that if they have done wrong and committed in

justice they may have an opportunity for repent
ance. I hope that the resolve will be sustained

;

I believe it is right and proper, and I hope the

Committee will so consider it.

Mr. BISHOP. With regard to the amend
ment of the gentleman from Brookline, I wish

merely to say that I most cordially consent to its

adoption. It did not occur to me, and probably
it did not to the Committee, that for more than

half a century this office had been an elective

office, and the Clerks had been chosen annually ;

as the gentleman has stated, the system has so

far worked well, and I am not aware that there

is any desire for a change in that respect. Some
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alarm lias been expressed for fear the Judges of

Probate might not be re-elected, and gentlemen

have spoken of the officers of their own counties.

&quot;We have now a County Treasurer who will be

re-elected, I venture to say, just so long as he

lives or will take the office
;
and we have a Judge

of Probate in the county of Berkshire, as I pre

sume they have also in other counties, who will

be re-elected just as long as he will accept the

office. If the Judges are all of that character,

there is no fear of any change taking place in

consequence of these resolves.

The amendment was agreed to, on a division

ayes, 103 ; ROCS, 75.
*

Mr. MILLER, of Wareham. I now submit

the motion which I indicated just now, to strike

out of the first line of the resolve the words
&quot; Clerks of the Courts.&quot; The reason why I

make that motion is, that I think it preferable

that the judges of the courts should make ap

pointments, as has been the case heretofore,

instead of having the Clerks elected by the peo

ple, because the judges have the best opportunity

of knowing whether the Clerks keep their records

properly and discharge their duties in a faithful

manner. That is my opinion about the matter,

but I will not take up the time now by going

into it at length.

Mr. BATES, of Plymouth. As one of the

Committee, I should like to say a word in reply

to the reason assigned by the gentleman from

Wareham for making his motion. It may not

be known to all gentlemen present, but it is never

theless true, that the Clerks of the Courts are at

present appointed by the supreme judges. What
are the duties of the Clerks of the Courts ? Not

only are they the Clerks of the Courts, but they

are also clerks to the County Commissioners
;

they are paid out of the county treasury, and on

referring to the treasurer s books in my county I

find that for ten years past, our Clerk has been

paid out of the county treasury, on an average,

six hundred dollars a year for this labor. I

think, therefore, it is no more than right that an

officer who is paid for his services in the office of

the Commissioner out of the county treasury,

and out of the people s money, should be elected

by the people themselves.

Mr. CHURCHILL, of Milton. I think, Sir,

that there is reason in the amendment moved by
the gentleman from Wareham. I would ask

those gentlemen who do not happen to belong to

the legal profession, to consider for a moment

whether they think that they themselves, or the

public at large, would feel any very great interest

in the elections of the clerks of the courts. This

is a class of officers whose duties almost exclu

sively appertain to the keeping of the records,

and other affairs connected with the courts.

They come into contact with members of the bar

and the judges of the courts almost exclusively.

Notwithstanding what the gentleman from Ply
mouth has said, it is well known that a very
small part of their duties consists in what they
do for the County Commissioners. It does seem
to me that it would be better to have them elected

by members of the bar, or else leave the matter

as it now stands, and let the judges appoint them.

Let them be appointed for a limited time, say two
or three years, or something of that sort. If

their election is thrown into the hands of the

people at large, they will be chosen by those who
feel very little interest in the matter, and who
know very little as to the manner in which they

perform their duties. An analogous case to that

of making the clerks of the courts elective by the

members of the bar, is found in the election of

military officers in nearly all the States of the

Union. The officers of the militia are not ap

pointed, but they are chosen, either by the mem
bers of the military companies or by inferior

officers of the militia, and are not chosen by the

people at large. It seems to me that there is

some force and some weight in the suggestions of

the gentleman from Wareham, and I, for one,

shall vote for his proposition.

Mr. WIIITXEY, of Conway. I do not wish

to take up the time, for I know that gentlemen
arc somewhat weary with this debate, and are all

ready for the question ; but, Sir, the adoption of

the last amendment has convinced me that there

is virtue in some debate here, for I am at a loss

to see why a County Treasurer should not be

elected for three years as well as a Judge of Pro

bate for six years, by parity of reasoning. The
trusts committed to a County Treasurer are

greater than the trusts committed to a Judge of

Probate. The Judge of Probate passes upon
statute law mainly, which is the plainest law that

is enacted in the Commonwealth. Your statutes

point out all the duties of the Judge of Probate,

and he is in no respect a trust officer. The

Register of Probate holds the deeds and wills,

and only gives copies of them to the administra

tor, and the trustees hold the property ;
and yet

you say you must elect the Judge of Probate for

six years. The County Treasurer holds all the

deeds and funds of the county, and if he is

elected for three years he will be elected with

more care than if he was only elected for one

year. I know, Sir, that you have precedent in

your favor, and that precedent has led to the

adoption of the amendment of the gentleman
from Brookline. But if gentlemen will only
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consider the point before they act upon this mat

ter, it seems to me that, setting aside precedent,

they can find no good reason why the County
Treasurer should not be elected for three years,

that will not apply to the County Commissioner,

and to every other officer of the county in this

Commonwealth.

A word now in relation to the amendment

respecting the Clerks of the Courts. The argu

ment of the gentleman from Wareham assumes

that the people are incapable of selecting the

proper persons for Clerks of the Courts. I take

issue Avith the gentleman upon this point. I

believe that the people are the best judges in

relation to all these officers, and that they will

select officers for all these responsible stations

witli great care, without being guided solely by

political considerations in their
choice^.

I do not

believe that in this Commomyealth of Massachu

setts an incompetent clerk of the courts would

be elected by the people. At every court which

is held, the people in the various towns through

out the county are attending court, cither as

jurymen, or in some other capacity, and they

thus have an opportunity of ascertaining who are

competent clerks, and who are competent law

yers, lit to be put on the bench as judges ;
and

this information which is thus obtained, by
means of the institution of the trial by jury, is

universally diffused throughout the country.

Now, Sir, I do not believe that we shall get

better appointments by the executive than we
should have selections by the people. I believe

the people are competent to judge of, and are well

informed in relation to, all our judicial officers, and

particularly in reference to our Clerks of Courts.

They have much business to transact with that

class of officers, and thereby become acquainted

with their abilities and faithfulness, and I can

see no reason why they should not be left to be

selected by the people. I do not intend to go into

the argument at length, but I ask gentlemen not to

pass upon the amendment without consideration,

and without weighing well the reasons for and

against it. The last amendment we adopted

would not, in my opinion, be now re-enacted.

I think if a reconsideration were moved, the

amendment, after suitable debate and discussion,

would be reconsidered and set aside.

Mr. HUHBAUD, of Boston. This amend

ment is a matter in which I feel no personal in

terest whatever ;
but I differ widely from the

gentleman who has last spoken upon it, (Mr.

Whitney). I should like to know of those gen
tlemen if there are any such whose misfortune

it sometimes may have been to serve on jury du

ties, what they know from their attendance upon
46

court, of the manner in which the clerk keeps his

records ; of his skill and competency in making
out orders, judgments and decrees, or in prepar

ing all the necessary papers which are connected

with his office. Do they go and overhaul his re

cords and files, and thereby ascertain how his

duties are performed ? I think riot. At least in

Suffolk such is not the case. The most impor
tant part of his duties are to enter up the judg
ments, to keep the records in proper form, and

the files in proper order, and he should have the

necessary legal knowledge not only for that, but

to enable him, when new cases arise, to frame

orders and decrees applicable thereto. Who are

better qualified to judge of the fitness of mem
bers of the bar than the judges under whose con

stant supervision they perform all their duties ?

Who can better judge than the}
-

of the fitness of

an individual to be appointed to that place, and,

after he is chosen, whether the duties are dis

charged in a right manner ? Suppose a man is

elected by the people for three years, six

months experience may show to the court that

the man is incompetent to perform the duties.

They cannot discharge him, and they must be to

the trouble of getting some competent clerk to

correct his blunders ; whereas, if appointed by
themselves, and removable by themselves, the

mistake could be rectified in a short time. If

gentlemen will look at this matter calmly, and

consider the duties of the Clerk and his relations

to the coxirt, they will be satisfied that the court

is far better qualified to judge who will properly

perform the duties, than the people can possibly

be. How many of the people of the Common
wealth are there who have occasion to go to the

clerk s office sufficient to know how his duties are

discharged?

Mr. DAVIS, of Worcester. I do not propose
to make any extended remarks upon the question,

but merely to to say a single word in relation to

these officers. It is no unimportant office that we
are about to dispose of. There is no class of offi

cers in this Commonwealth who are so important
in a money point of view. These Clerks receive

more pay than our governor, and more than

the judges of the supreme court. Their net in

come, in the county I represent, is five thousand

dollars a year, and the same is true in other

counties a salary greater than that which the

people pay to any other men in this Common
wealth. It is therefore an exceedingly important

office. I agree with the gentleman from Boston,

Mr. (Hubbard,) that it should be occupied by a

man who has skill, and knowledge, and ability

enough to make up judgments and to make them

up correctly ;
but the question is if the people
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pay these salaries, why should not they have the

choice of putting such competent men as they see

fit into the office. The people have the power of

electing the chief magistrate of the Common
wealth, to whom we pay $2,500, and why should

they not have the power to select those men to

whom they pay $-5,000 ? Gentlemen will find by
looking at the returns in the office of the Secreta

ry of State and the same fact appeared in testi

mony before a committee of the legislature that

the salaries of many of these Clerks amount to

that sum.

The question was then taken upon the motion

to strike ouf from the resolve the words &quot; Clerks

of Courts,&quot; and it was decided in the negative.

Mr. HUBBAKD. I had not time, just now,
to look at the law in regard to Clerks

;
if I had,

perhaps I might have changed the action of the

Committee. But I rise, now, to another matter

affecting my own constituency. In the city of

Boston, by the terms of our charter, the city

treasurer is chosen annually by the city council,

and inasmuch as the city of Boston bears all the

county expenses of the County of Suffolk, he is,

ex-ojficio, Treasurer of the county. Now, Sir, I

presume it did not occur to the chairman of the

Committee, or to the members of the Committee,

as it seems to have escaped their notice, that the

County Treasurer has, for half a century been

chosen annually, and I think it could hardly have

been the intention of the Committee of the Whole
to affect the city of Boston in that way. This

provision says that Judges of Probate, Clerks of

the Courts, Commissioners of Insolvency, District-

Attomevs, Registers of Deeds, County Treasur

ers, and County Commissioners, shall be elected

triennially, by the people of their respective

counties and districts. Now, Sir, the system
which we have had in Boston from its first estab

lishment, has operated to the entire satisfaction

of the Boston people. The council have the over

sight of the Treasurer in the discharge of his duties,

and they should be the body to appoint him.

I say the city treasurer, is, cx-officio, Treasurer of

the County. The county embraces the city of

Boston, Chelsea, North Chcbea, and Winthrop.
These latter places are excepted from the payment
of any county expenses.

I therefore move to amend the resolve by in

serting after the word &quot;

Treasurer,&quot; the words
&quot;

excepting the Treasurer of the County of Suf

folk,&quot; so that the resolve shall read as follows :

Resviced, That Judges of Probate be elected

once in six years, and Clerks of the Courts, Com
missioners of Insolvency, District-Attorneys,
Registers of Deeds, County Treasurers, excepting
the Treasurer of the County of Suffolk, and Coun

ty Commissioners, be elected triennially by the

people.

The question was then taken upon the amend
ment offered by Mr. Hubbard, and it was not

agreed to.

The resolve, as amended, was then adopted.
The next resolve was then read by the Secre

tary, as follows :

Resolved, That it is not expedient so to amend
the Constitution as to provide for the election by
the people of the Commonwealth, of a Prison

Inspector.

Mr. WILSON, of Natick. That resolve was

reported upon an order which I had the honor to

introduce. I wish simply to say in relation to it,

that at the time I introduced the order, I was under

the impression that the council would be abolished,

and that the establishment of such an office would
be of great service to the Commonwealth. I am
of opinion that if we had a Prison Inspector,

a man qualified for the position, one who knew
all about our State Prison, our County Jails, and

our Houses of Correction, he would render such

important services to the State as would be inval

uable. A man, who could do for the prisons of

the Commonwealth what Horace Mann began
and accomplished for the schools of the Common
wealth, would be of great service. If the council

was to be abolished I was under the impression
that such an officer would be of service to the ex

ecutive, in the management of the affairs of our

jails and prisons, and in affording to him infor

mation in the matter of pardons. But it has been

determined that the council shall be retained, and
if it shall be found, hereafter, necessary to estab

lish such an office, it can be done by the legisla

ture. I concur, therefore, in the Report of the

Committee.

The resolve was then adopted.

On motion of Mr. WILSON, the Committee

then rose, and through its Chairman, Mr. Gris-

wold, for Erving, reported the resolves, together
with the amendments, to

THE CONVENTION.

The question was then taken upon agreeing to

the first amendment of the Committee of the

Whole, to the third resolve, which was to pro
vide that the Judges of Probate shall be elected

once in six years, and it was decided in the affir

mative.

The question next recurring upon agreeing to

the amendment of the Committee of the Whole,
which provides that the County Treasurers shall

be elected annually.
Mr. WlLKINS, of Boston. I voted for the
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amendment in Committee, but upon more reflec

tion and seeing that it is an invasion upon our

practice for the last seventy years, it strikes me
that it should not be adopted. I think the County
Treasurer ought to be elected for a longer period

than one year, as a general rule. The remarks

made by the gentleman from Conway, (Mr.

Whitney,) satisfied me that it v/ould be an im

provement to the Constitution to provide that the

County Treasurer should hold his office for more

than three years, and, therefore, I hope that the

amendment adopted in the Committee, will not

be agreed to in the Convention.

Mr. WHITNEY, of Comvay. I also hope
that the amendment will not be agreed to by the

Convention, for in the elections, as now held, we

get a very thin vote for County Treasurer. 1

know that is so in the rural districts
;
and in the

western parts of the State, the vote for County
Treasurer is generally taken at the close of the

meeting, and the people pay little attention to it.

But if this officer should be put into the same

category with the other officers, he will be selected

by the delegates of the people, with the same care

as the Judges of Probate, Clerks of Courts, Com
missioners of Insolvency, County Commissioners,

and other important officers, and in that way we
should get a fuller expression of the voice and

choice of the people for that office.

And, Sir, this is not an unimportant office.

The County Treasurer holds in his custody all

the deeds of the county, and all the funds of the

county ;
and it is important that he should be

familiar with the business of his county. If you
are compelled to visit his office on business, it is

a great help to you to have the assistance of a

man who has been sometime there, and is fa

miliar with all the records. Now, if we are to

elect him every year, upon the supposition that

he will be re-elected from year to year, why not

ek-ct him in the iirst place for three years : Gen

tlemen all agree that it is an office which should

not be shifting hands, and if so, why not provide

against such a result by electing him for a longer

period than one year r I cannot see any good
reason for not doing so. The chairman of the

Committee, (Mr. Bishop,) says that the County
Treasurer in his county will be elected as long as

he lives, if he will consent to run. What harm,

then, in electing him for three years now? We
open the door for the shifting administration of

this office by making it elective from year to year.

In reference to the Judge of Probate, I think

the argument of the gentleman for Manchester

was well enough, but the same argument will

apply to the County Treasurer with additional

force. I think we should elect these officers for

three years, and I hope the amendment will

therefore be voted down.
Mr. SPOONER, of Warwick. Mr. President,

I go for all these precedents when they are in

favor of the popular rights, and against them
when they are not. Now this, as I understand

it, is in favor of popular rights, and I therefore

go in favor of it. The officer is to be elected in

the same manner in either case, but in one case

he is to be elected for a long period, and in the

other for a short one, and I go for electing these

officers over again as often as possible. Now, in

nearly all the offices which we have had before

us, the great fear has been that you would not

get a man large enough to fill them properly, but
in the case of the County Treasurer the danger
rather is that you will not get one small enough.
He need not know anything except how to count,
for it is a mere matter of counting dollars and
cents. Then he is required to give bonds for the

faithful performance of his duties, so that it is 110

matter whether he is honest or not. [Laughter.]
I think the tenure of this office ought not to be

more than one year. I think we have the right
to vote for that officer as often as that, and I do

not wish to be deprived of any of my rights. I

hope, therefore, the amendment will be adopted.
Mr. ASPINWALL, of Brookline. Mr. Pres

ident, I have not yet heard why a precedent
which has existed for seventy years without dis

turbance, and which has given universal satisfac

tion all over the Commonwealth, of which no

body has complained until this moment, should

be set aside merely for the purpose of making a

change in the Constitution. In. 1785, five yeara
after the formation of the first Constitution of the

Commonwealth, a law was passed requiring the

County Treasurers to be elected annually, and

they have been elected annually ever since. Yet
from no part of the Commonwealth has there any
complaint come up of the term for which these

officers were elected, or of the manner in which,

the offices were filled.

The gentleman from Conway, (Mr. Whitney,)
has attempted to give some reasons why these

officers should be elected for a term of three years,

instead of being elected annually as they have

heretofore been. He says, in the first place, that

!
the vote is thin when they are elected annually.

; Now, I ask him what reason this is for not con

tinuing the old practice under the new order of

things ? He says, if the people are called together

in March or April to vote for County Treasurer,

they will not half of tl cm turn out. Now, I want
to know, if the county officers are to be elected in

November, at the same time with the state officers,

when gentlemen come up to the polls to vote for
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the state officers, and for senators and representa

tives, what inconvenience there is in also voting

for County Treasurer at the same time ? Is it at

all likcLy that persons who go up to the polls to

deposit their ballots for these officers, will neglect

or refuse to deposit their ballots at the same time

for County Treasurer ? I do not think it is, biit

011 the contrary, I have no doubt, the popular

vote will be as full in the election of this officer as

in that of any other.

But, the gentleman says, you should provide

for electing this officer for as long a term as that

of Judge of Probate. Now, I am not able to

discover tlie slightest analogy between the two

offices. You might just as well compare the

telling clerk in a bank to a judge of the supreme

court, and say, that because one was appointed

for a certain length of time, the other should be

appointed for the same length of time. The

County Treasurer has nothing to decide, he merely
attends to the drafts made upon the treasury by the

proper officers. He has no other duties whatever.

He has no discretionary power whatever. He

cannot, therefore, in any manner be compared to

the Judge of Probate, nor to any other jiiclicial

officer, nor even to the most ordinary officer having

discretionary powers, for he has no such powers.

He cannot, even in this respect, be compared to

the county commissioner or justice of the peace.

Now, I should like to know of the gentleman from

Conway, or any other gentleman upon this floor,

who believes this officer should be elected for three

years, instead of every year, why this disbursing

officer should be made a solitary exception to the

general rule. Every other disbursing officer in the

State is elected annually. I ask that gentleman to

tell me why we should elect the treasurer of the

Commonwealth annually, the treasurers of our

corporations annually, and every other officer of

this class annually, and yet, provide that the

County Treasurer should only be elected once in

three years ? I think there can be no good or

sufficient reason assigned for making him the

exception. On the contrary, this last is a sufficient

reason why he should be allowed to remain upon
the same footing as respects tenure of office where

he has stood for the last seventy years. But Sir,

there is a reason why this and every other officer

of a like character, in the Commonwealth, should

hold by an annual tenure only. This officer has

in his keeping the money and the accounts of

the county. He may perform his duties well, and

he may perform them ill, and yet he may not

perform them so ill as to place him within the

reach of the displacing power if there is any such

power to be given, and in this way the office may
be badly filled for the greater part of three years,

until the people have the power to remove him by
a new election.

But there is another reason. This officer, who
has the treasury of the county in his charge, is

obliged by law to give security for the faithful

discharge of the duties of his office. He must

give sufficient sureties to the clerk and commis
sioners for the time being, and to their succes

sors in office. Now, Sir, the County Treasurer

is elected at the beginning of three years, and

gives his sureties, which at that time are con

sidered satisfactory ;
but this is a changing world,

and this, of all countries, is a changing country.

The circumstances of individuals are constantly

changing, and persons who were good sureties

at the beginning of this term of three years, may
be very bad sureties at the expiration of three

years. Those persons who were admitted as

sureties for the faithful discharge of the duties of

County Treasurer at the beginning of his term of

three years, may become insolvent before the ex

piration of that term, and the county may be left

without any guarantee of the faithful perform
ance of those duties, at all. He has the control

of the county s money, and, do what he will with

it, the county can recover nothing. But, on the

other hand, if he is elected for only one year, it is

hardly possible that the sureties which were good
at the beginning can become bad before the expi
ration of the term.

Now, I think that is of itself a sufficient rea

son why the County Treasurer should be elected

annually. But there are others which may be

given. The treasurer is the accounting officer,

and as such is obliged to account to those who are

set over him
;

but all the guard which those

County Commissioners may have over him, will

be of no effect, unless the people have the power
to remove him at the end of the year. If the term

of his office and of theirs expires at the same

time, they afford no safeguard to the public what

ever. I hope, therefore, in consideration of these

facts, and in consideration of the fact that this

provision was put in the resolution by mistake

for the chairman of the Committee which reported

these resolutions, (Mr. Bishop,) has stated in his

remarks that it was an oversight 011 the part of the

Committee that this amendment will be adopt

ed, and that the precedent derived from the practise

of seventy years, and which has given universal

satisfaction, will not be interfered with.

Mr. WHITNEY, of Conway. I rise for the

purpose of correcting an impression which was

created by the remarks which I submitted a few

minutes ago ;
or of supplying an omission which

was made in those remarks. I stated that the

County Treasurer had the care of deeds. Now,
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in many of our counties, the offices of County
Treasurer and of Register of Deeds are held by
the same person. But, upon reflection, I believe

I should stand in a false position upon the record

if I did not take this or some opportunity to

supply an omission which was made in that ar

gument. I was well aware that the offices of

County Treasurer and Register of Deeds were two

separate and distinct offices, but in my own

county, and I believe in several other counties in

the State, the same person is appointed to the two

offices, and this was what I alluded to when I spoke
of the duties of both offices being performed by
the County Treasurer. But I omitted to state that

fact in my argument. I did not mean to say that

the law had made these duties incumbent upon
the same person, but that custom had made them

so. I merely rose for the purpose of making this

explanation, and I have nothing further to add.

Mr. BATES, of Plymouth. Mr. President, I

desire to say one word in reply to this first and

principal argument which has been made against

the adoption of the resolution as reported by the

Committee, which is, that it breaks in upon a

precedent of seventy years. Now, I ask if the

same objection does not apply to the Judges of

Probate, and to all the other officers the tenure of

whose offices has been changed, and to all the

changes which you have made, or will make, in

the Constitution.

But again, it is said that his sureties may be

come irresponsible. Now, Sir, the County Com
missioners keep a constant and vigilant eye upon
the conduct of that officer. lie cannot draw a

dollar out of the treasury of the county without

their order
; and these Commissioners have also a

constant eye upon the sureties, and they could

not become insolvent or insecure without their

knowledge.
But it is said that this provision was inserted in

the resolution by an oversight upon the part of

that Committee. Such is not the case. It was

not overlooked by them, whatever may have been

the fact with regard to the chairman. The Com
mittee held several meetings in their chairman s

absence, and I presume this may account for the

oversight upon his part. Various reasons were

adduced why the County Treasurer should, with

the other county officers, hold his office for three

years. The Judges of Probate, Clerks of the

Courts, Commissioners of Insolvency, District-

Attorneys, Registers of Deeds, and County Com
missioners, all hold their offices for three years ;

they must all be nominated by county conven

tions, or by the people of the counties in some man
ner. County conventions will be called once in

three years to nominate them
;
but if your County

Treasurer is elected annually, there must be a

county convention called in each of the other two

years, for the purpose of nominating that officer

alone. I do not regard it as a matter of any great

consequence so far as the principle is concerned,

whether this officer is elected for one year or three,

but gentlemen must see that so long as all the

other county officers are elected for three years, it

will be a matter of very great inconvenience to

the people to have this election made annual. I

have shown that the County Commissioners will

look after the sureties ;
I have shown that the

precedents are precisely the same with regard to

all the other officers as with this, and I see no

possible reason left for making the election of the

County Treasurer annual.

Mr. ASPIXWALL. I will merely pay, in

reply to the remark of the gentleman, that the

County Commissioners would look after the

! sureties of the County Treasurer, that so far as I

understand the law, if they ascertain that the

sureties are not good, they have no power to re

quire new ones.

Mr. WILKINS, of Boston. I move to amend

the resolution by adding, after the words &quot; Coun

ty Treasurer
&quot;

the following :
&quot;

except the Treas

urer of the county of Suffolk.&quot;

That same motion was made in Committee,

but very little was said about it and it was re

jected. I think with proper explanations, that

the Convention would adopt it, as it would be

doing but a simple act of justice. When this

city was established, in 1822, it constituted, to

gether with the town of Chelsea, the county of

Suffolk, and when it was incorporated a contract

was made by which the town of Chelsea relin

quished all her interest in the coxmty property,

and the city of Boston assumed to pay all the

county expenses, so that now, in point of fact,

|

the whole financial business of the county is

1

performed by the Treasurer of Boston. It is

true, as was stated by my colleague, that he rcn-

i ders two accounts. I hardly know how it is, but

he renders an account embracing all the county

expenses, and the balance is carried to the city

account. There is no county account, and the

j

whole expense of the county is borne by the

city. Within a very few years, the town of
1 Chelsea has been divided, and two new towns,

|

North Chelsea and Winthrop, have been laid off

! from that old town. The effect of this provision,

if applied to Boston, will be to elect a County
Treasurer by the votes of the city of Boston, the

towns of Chelsea, North Chelsea and Winthrop,
and when he is elected he will have nothing to

do, because as I remarked before, the whole ex

penses of the county are, by the city charter, or



728 SECRETARY, TREASURER, &c. [30th day.

Friday,] DEXTOX HALLETT. [June 10th.

by the contract made at that time, borne by the

city, and thus the citizens of these towns come

in to vote for an officer to administer affairs in

which really they have no interest at all. It

seems to me if gentlemen would consider that

fact, that they would be ready to except the Coun

ty of Suffolk from the election of Treasurer.

There can certainly be no objection to it on the

part of anybody.
Mr. KINGMAN, of West Bridgcwatcr. I

hope the motion of the gentleman from Boston,

(Mr. Wilkiiis,) will prevail. It appears to me,
that this is a matter in which the people of the

country hava little interest, and if the citizens of

Boston desire this amendment, I for one am
willing that they shall have it.

Mr. DENTON, of Chelsea. So far as regards
the city of Boston paying the county expenses
the gentleman is correct as far as this. The city

of Boston and the town of Chelsea originally

entered into an agreement, that the city of Bos

ton, by the town of Chelsea relinquishing all

county property, was to pay the expenses of the

county for a term of years. Since that time, as

the gentleman remarked, the town of Chelsea has

been divided into three towns. The agreement,
I believe, has already or very nearly expired. At

any rate the town of Chelsea has received this

verbal notification, that the city of Boston will

not renew the agreement whereby they have

agreed, for a term of years, to pay the coxmty

expenses, as the expenses of the town of Chelsea

are so much larger than they were when they
entered into the agreement, and the city of Bos

ton feels itself burdened with paying so much
more than they expected to pay. Consequently
the Convention will see that the county of Suf
folk will be without a Treasurer, unless some

provision is made.

Mr. HALLETT, for Wilbraham. I rise for

the purpose of calling the attention of the Con
vention to an existing law upon this subject. I

desire to add to the amendment of the gentleman
from Boston, (Mr. Wilkiiis,) the words,

&quot; and

county of Nantucket,&quot; in order that we might
not break up any of our existing systems.
Mr. WILKIXS. I will accept the amend

ment.

Mr. HALLETT. I will give my reasons for the

amendment I offer by referring to the 14th chap
ter of the Revised Statutes, upon County Treas

urers, page 165. It is there declared that &quot;There

shall be chosen annually, at the annual meetings
of the several towns, in each county, except Suf

folk and Nantucket, by the written votes of the

qualified voters, a suitable pel son, being resident

in the same county, to be the county treasurer.&quot;

Suffolk and Nantucket are excepted now, as we
find in the 47th and 48th sections the follow

ing : &quot;In the county of Suffolk, the treasurer

of the city of Boston shall be the county treas

urer.&quot;
&quot; In the county of Nantucket, the

treasiirer of the town of Nantucket shall be

county treasurer.&quot;

So my friend from Chelsea (Mr. Denton) will

perceive that the office of County Treasurer will

exist by force of the law, whether that agreement,

to which he refers, continues or not. I presume
it will continue

;
but the law provides for a

County Treasurer for the county of Suffolk, and

it provides also that, for the county of Nantucket,

the treasurer of the town of Nantucket shall be

County Treasurer. Is it at all desirable to inter

fere with that existing law, as it regards those two

counties ? The coxinty of Suffolk comprises with

in its limits a large city, which pays substantially

the taxes of the county, and by the charter and

existing law the City Treasurer becomes, ex-officio,

the County Treasurer. It is manifestly proper,

that in the city of Boston, which disburses an

nually vastly more money than the whole Com

monwealth, in. the way of expenditures, the City

Treasurer shall also be the County Treasurer, for

if there are any county expenditures they must

be expended in Boston. I do not think, there

fore, while it is very proper to change the law in

other respects, that there is any reason for chang

ing it as regards Boston. As to Nantucket County,

it is manifestly important that the law should re

main just as it is. I trust, therefore, that these

amendments will prevail.

Mr. DENTOX, of Chelsea. As regards the

notice which the town of Chelsea has received

from Boston, let me make a single remark. The

city of Boston have already refused to pay the

coitnty expenses, and there is now a suit in the

supreme court, brought by the town of Chelsea

against the city of Boston for county expenses

of between seven and eight thousand dollars. As

it requires two sides to make a bargain, however

much the city of Boston may be inclined to con

tinue this agreement, I know the town of Chelsea

will not, and consequently I can see if it is left

for the city of Boston to elect a Treasurer for

Suffolk, that it would disfranchise the town of

Chelsea. They constructed a road, under the au

thority of commissioners appointed by the court

of common pleas, and the bills were presented to

the city of Boston, but they refused to pay the

same, and the town of Chelsea has therefore been

obliged to commence a suit to recover that sum.

There is a strong feeling in that town in regard to

the matter, and I speak from authority when I

say that the town of Chelsea will not be disposed
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to continue the agreement, whereby the city of

Boston agreed to pay the expenses of the county

of Suffolk.

Mr. WILSON, of Natick. The statement made

by the gentleman from Chelsea (Mr. Deiiton)

makes it clearly the duty of the Convention to

reject this amendment. There are some nine or

ten thousand inhabitants in Chelsea, North

Chelsea, and Winthrop. Perhaps, before this

Constitution, which we are now amending, is

again revised, there may be fifty or seventy-five

thousand inhabitants in these towns. There is

no reason why they should not hereafter have a

voice in the choice of the County Treasurer of Suf

folk. I hope that this Convention will sustain the

views presented to this Convention by the gentle

man from Chelsea, and that we shall reject this

amendment. Besides, I am willing to trust the

people of Boston to choose their Treasurer as well

as trust their common council, and I think the

people of Boston will be pleased with the change.

Mr. GRAY, of Boston. I am not without hope

that the gentleman from Natick (Mr. Wilson) may
alter his views upon a little reflection, if he adverts

to one or two circumstances which I am about to

state I will make a supposition that these towns

of Chelsea, North Chelsea, Winthrop, and such

other towns as may be made out of the territory,

should have a population of fifty thousand. I

would ask, if in such a case the legislature can

not erect them into a separate county, or if that

should not be admissable, can they not be an

nexed to the county of Essex. It is probable,

however, certainly far from being impossible, they

will be so large that the legislature will erect them

into a new county, give them a new name, and

then they will have, under this article, with the

exceptions proposed by the gentleman for Wilbra-

ham, all the rights which the case requires. It

does seem to me, that the argument of the gentle

man from Natick (Mr. Wilson) is perfectly un

founded, and I hope he may see it in that light.

Mr. BATES, of Plymouth. The resolution

simply provides that Treasurers of Counties shall

be elected by the people tricnnially. Do we not

want these officers elected by the people r No

body pretends to say that that I know of. As has

been said there are three towns in the County of

Suffolk not included in the city of Boston Chel

sea, North Chelsea, and Winthrop. In 183G the

law provided that the treasurer of the city of

Boston should become, cx-offieio, the treasurer of

the County. If it be necessary to change the law

in this respect the legislature can do so. Why
should the County of Suffolk be exceptcd from

the general rule and that whoever may be elected

City Treasurer of Boston shall be, cx-ojficio, Treas-

tirer of the County ? I do not believe that that

is good policy. If there be any necessity for leg

islation, this proposition does not interfere with

it. We desire to have it so fixed that County

Treasurers may be elected every three years.

City Treasurers may be differently elected if the

inhabitants of cities desire it.

Mr. HALLETT, for Wilbraham. It is not my
intention or desire to prolong discussion upon this

question, but I wish to refer to another point of

law. Permit me first to say, Mr. President, that

I think upon this matter we had better endeavor

to exercise some sound and practical views, and

to- do that which will commend itself to every

man s conscience as being right. I cannot see the

necessity of attempting, upon this question, to stir

up the city of Boston, or to go into a guerilla fight.

My friend from Natick, (Mr. Wilson,) will, in

my opinion, have quite enough to do to carry this

Constitution by the popular vote without stirring

up party feeling and party strife. Why should

this Convention interfere with the local affairs of

the Counties of Suffolk and Nantuckct? They
are well enough as they are ; every-body is satis

fied with them ;
and I am quite sure that any

change will not only not be for the better, but

will result in the dissatisfaction and discontent of

all concerned.

Neither do I think my friend from Chelsea has

looked sufficiently into the merits of this question.

There are immense property rights to be inquired

into before we undertake to make this severance

between the city of Boston and the County of

Suffolk. Here is the law in relation to this mat

ter. I read from the Revised Statutes, page 159,

chapter 14, section 7.

&quot;In the County of Suffolk all the real estate

and personal estate, which, on or before the

twenty-third day of June, in the year one thou

sand eight hundred and thirty-one belonged, or

was deemed and taken to belong, to the said

county shall belong to and be vested in the city

of Boston ;
and the town of Chelsea shall have

110 right, title or interest therein.&quot;

There, in what I have read, is a compact in

which the town of Chelsea has sold out to the

city of Boston all her right and title to, and inter

est in real and personal county property. And
what has Boston to do in consideration of this

compact? We find her obligations involved in

the compact fully and clearly stated in the ninth

and tenth sections of the same statute. Here they

are :

&quot; Sect. 9. Each county shall, at the common

expense of the county (except in Suffolk)&quot;
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Mark the exception !
&quot;

except in Suffolk&quot;

&quot;

provide suitable court-houses, jails, houses of

correction, fire proof offices, and all other neces

sary public buildings for the use of the county ;

excepting only that Dukes County shall not be

required to provide a house of correction.&quot;

&quot; Sect. 10. In the county of Suffolk, the court

houses, jails, house of correction, fire proof offices,

and all other necessary public buildings for the

use of the county, shall be provided by the city
of Boston, at its own expense.&quot;

Now is not that enough to allow the city of

Boston to have her own treasurer, and also to

guarantee that he should necessarily be, as a

matter of course, the treasurer of the county ?

Do you suppose that you are to have an inde

pendent county treasurer, who is to come and

put his hand into the city treasury, (for it is

nothing else but the city treasury,) and superin

tend the erection of new county buildings at an

enormous cost to the city of Boston, when the

city itself embraces almost the entire county, and

pays nearly the whole expense ? If you under

take to insert such a provision in the Constitu

tion, I can assure you it will require no small

amount of legislation to harmonize the various

interests which will thereby be involved. Why,
therefore, seek to make an alteration ? What
the necessity for it ? What will be the effect of

it but discord and discontent. Much better, in

my opinion, will it be to permit the matter to

remain precisely as it is.

Mr. HUBBAKD* of Boston. The gentleman
from Chelsea has alluded to what he assumes to

be. a fact that the city of Boston has refused to

perform its part of the compact which has been

alluded to. That, however, allow me to say, is

one side of the story, and as, according to the old

proverb, every story has two sides, there is an

other side, which Boston tells. I have 110 doubt,

whatever, that the gentleman from Chelsea is

very confident that his town is perfectly right in

the position it assumes. I have not personally

investigated the merits of the case, but I have

confidence in our officers, and believe that they
would not resist a claim of that kind unless they
had some good and sufficient ground for doing so.

The gentleman from Plymouth assumes what

appears to me to be a very strange and unwar

rantable assumption, namely, that the city of

Boston desires that the treasurer of the city

should, for all time to come, be the treasiu-er of

the county of Suffolk. It is no such thing. We
only desire that the law may remain as it is,

under the statute provision; that the Constitu

tion should not interfere with that law
;
and that,

whenever the exigency may arise which will

render it necessary that we should have a County
Treasurer in contradistinction from a City Treas

urer, the legislature of the State may provide for

such exigency. The construction, therefore,

which the gentleman from Plymouth puts upon
this matter, is not the true construction. The

object is not what that gentleman asserted it to be.

I submit to the Convention, that, because this

arrangement of having separate town and county
treasurers is one which meets the views and ac

commodates itself to the interests of the people

of the country generally, where the towns are

small as compared with the city of Boston I

say I submit, that, under these circumstances, it

is not wise that we should attempt to make one

procrustean bed on which all shall equally lie.

I submit, that the present law in relation to the

county of Suffolk should be permitted to remain

in force
;
that that county, from the peculiar na

ture of circumstances, and the fact that it is

almost entirely included in the city of Boston,

should be exempted from this provision, and that

it should be left to the legislature to regulate the

law in regard to Nantucket and Suffolk as the

wants and wishes of the people may require.

Mr. PERKINS, of Maiden. If it be in order,

I will move to amend the amendment.

The PRESIDING OFFICER. An amend

ment to the amendment is in order.

Mr. PERKINS. Then I will move to amend
the amendment by adding to these two counties

all the rest of the counties in the State.

A MEMBER. That is to say you will except

them all, and let none of them have a County
Treasurer. [Laughter.]

Mr. PERKINS. I think the counties ought
all to go one way or the other. It is said that the

treasui cr of the city of Boston is, ex-offieio, the

treasurer of the county. I think that makes no

difference. If we insert such a clause as that

which is proposed, it might work well enough in

Boston, but not elsewhere.

A MEMBER. But it only applies to Suffolk

and Nantucket.

Mr. PERKINS. Gentlemen arc evidently try

ing to frame the Constitution so that it may ac

commodate itself to particular statutes. That I

do not believe to be right. I hope the Conven

tion will make only such provisions in this

respect as will affect all the counties equally

that favor be shown to none. Let us have one

general provision.

The qxiestion being taken on the amendment to

the amendment, it was not agreed to.

The question then recurred on the amendment

excepting the counties of Suffolk and Nantucket

from the operation of the resolution, and a
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division being called for, there were, for the

amendment, 66 ; against it, 59.

So the amendment was adopted.

The question now recurred on ordering the

resolution, as amended, to a second reading, and

it was agreed to.

Mr. OLIVER, of Lawrence. I move that the

Convention adjourn.
Mr. GRISWOLD, for Erving. Will the gen

tleman from Lawrence withdraw his motion for a

moment ? I wish to make a motion for a special

order,

Mr. OLIVEli. I will withdraw it to accom

modate the gentleman.

Mr. GRISWOLD. I desire, before the Con

vention adjourns, to make a motion. There is

one subject before the Convention, of considerable

importance, and which will probably draw forth

considerable debate. I refer to the subject em

braced in Document No. 18, which concerns the

apportionment of the representation. On this

subject there is a Majority and Minority Report,

and as I regard it of importance that -the subject

should come up at an early day, and having con

sulted the wish.es of the Committee on the sub

ject, I move to have the consideration of these

Reports assigned for Tuesday next at ten o clock.

On motion of Mr. OLIVER, the Convention

then, at a quarter past six o clock, adjourned.

SATURDAY, June 11, 1853.

The Convention assembled at ten o clock pur
suant to adjournment.

Prayer by the Chaplain. The Journal of yes

terday was read.

Oaths and Subscriptions.

On motion by Mr. WHITNEY, of Boylston,

it was

Ordered, That the Committee on Oaths and

Subscriptions, &c., consider the propriety of per

mitting persons who have conscientious scruples

against the taking of human life, either as pun
ishment for crime, in war, or self-defence, to act

under the Constitution without taking the oath or

affirmation ordinarily required.

On motion by Mr. BRADFORD, of Essex, it

was

Ordered, That the Committee on the sxibject of

the Secretary, Treasurer, &c., inquire into the

expediency of incorporating into the Constitution

a provision that every person holding office in or

under the State government, shall retire there

from at the expiration of six years of service, and
shall be ineligible thereto for a like period of six

years.

Final Reports.

Mr. WILSON, of Natick, offered the following

order :

Ordered, That the several Committees be in

structed to make their final reports on or before

Wednesday, the twenty-second instant.

The order was laid over.

Instructing a Committee to Report.

Mr. JAMES, of South Scituate, said he should

like to be informed as to how the question stood at

present upon the subject of elections by plurality.

Questions were coming up day after day respect

ing state officers, and town officers, &c., and so

far as he was concerned, he should have no ob

jection that all these officers should be elected by
the people, if it could be done without the trouble

and inconvenience which it at present entailed

upon voters in many parts of the State. Voters

in his own neighborhood had suffered a good deal

of inconvenience in consequence of the majority

principle prevailing. At a late election they

were obliged to meet a good many times, and

many of them had to travel several miles

to the town meeting before they could elect a

member of congress ;
and one town was actually

unrepresented for five years owing to the same

cause. It appeared to him that the plurality

qiiestion was one of the most important questions

that would come up during the session of this

Convention, inasmuch as it was intended to be

applied, if adopted, to the election of all officers

who were to be elected by the people. lie would

like to be informed when a report might be ex

pected from the Committee, and whether it would

be in order to move that the Committee having that

subject in charge be directed to report upon it.

The PRESIDENT. The Chair can only state

what the action of the Convention has been.

The subject was referred to the Committee with

general instructions to report upon it, and the

matter stands now as if the Convention had taken

no action upon it beyond the reference to the

Committee.

Mr. JAMES. I move then that the Commit

tee be instructed to report on or before Wednes

day next.

The question was taken upon the motion and

it was decided in the affirmative.

Hour of Meeting.

The order submitted yesterday by Mr. Gris-

wold, for Erving, that on and after Tuesday next

the Convention meet at nine o clock in the morn

ing was taken up for consideration.

Mr. OLIVER, of Lawrence, said he hoped the

order would not be adopted. He was as willing
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to work as closely, and willing to work as long
as any member of the Convention, but it was

well known that many members resided out of

town, and went home every night, returning in

the morning, and if nine o clock should be fixed

upon as the hour of meeting it would be impossi

ble for them to be here at that time. He found it

somewhat difficult to get here at the hour of

meeting as it stood at present without neglecting

duty on the Committee of which he was chair

man
;
and after we are here, some of us who have

not so greatly the gift of speech as others are

obliged to sit,
&quot; with sad

civility,&quot;
and hear the

lengthy arguments which gentlemen of the vari

ous professions belonging to the Convention are

accustomed to favor us with.

Now, continued Mr. Oliver, I submit to you
whether it is not oftentimes more wearisome to

hear than it is to speak. And yet we must sit

here for six or seven hours, or longer, each day,
with the thermometer indicating no very favora

ble state of temperature. Even the men who

customarily harangue before the Convention, and
do the speaking, sometimes to the point, yet not

seldom scattering very far from it, and diverging
in pursuit of subjects sometimes wholly irrelevant,

have an enviable opportunity of relieving them
selves from the tediousiiess of inaction on com
fortless seats and in close quarters, by the exercise

of their vocal organs, by explosive and gymnastic

oratory, by violence of gesticulation,
&quot;

tearing a

passion to tatters,&quot; and &quot;sawing the air with

their hands,&quot; losing all temperance in &quot; the tor

rent of their passion,&quot; rushing forwards and back
wards across the floor, or up and down an aisle

;

they split the ears of groundlings,&quot; they shout,

and, with all reverence let me speak it, they some
times spout. [Laughter.] But we, poor, passive

hearers, have no share in this useful and somewhat
desirable exercise, and I submit, whether we too

ought not to have a little chance for recreation

during some portion of the day. To sit still all

day, excepting the time of going home and coming
here, is more fatiguing to us than it would be if

we were permitted to stir about a little more.

Now, I ask, whether it would not be working
sitting members rather too hard to put upon them
an additional hour. Perhaps it may be worth

while to add this additional consideration : mem
bers may desire the privilege of looking a little

after their private business. With regard to my
self and it is the same with many others, I sup

pose when we get home it is too late to attend to

anything out of doors. &quot;With the first blush of

morning, we rise and look a little after our work,
but pretty soon the hour arrives when we must

o-o to the cars, leaving us not more than an hour

or an hour and a half for attending to our affairs.

I trust gentlemen will take into consideration that

although we are here to look after the business of

the Commonwealth, we ought not to be wholly

deprived of the privilege of looking a little after

our own affairs. If this order should be adopted,

should we not be obliged to live permanently in

the city ? I hope the gentleman will not insist

upon it.

Mr. PHELPS, of Monroe. I hope that gen
tlemen will not complain if I occupy a few min

utes upon this question. AVheii the subject of

the qualification of voters was under considera

tion the other day, I tried six times to get the floor,

but failed each time. Gentlemen of the Conven

tion whose trade it is to talk, and who know how
to talk, have the advantage somehow over my
self and others in catching the eye of the Presi

dent. But I hope that this resolution will pre

vail, and that we shall meet hereafter at nine

o clock. I would like to know if the people ex

pected, when they sent us here, that we were go

ing to come here with the expectation that a part

of the members would go home an hour before

the time of adjournment in the evening, and not

reach here until an hour after meeting in the

morning, because they have some business to at

tend to. Would these gentlemen be satisfied if

they had hired a lal or.?r, and he should go about

their work at ten o clock in the morning, leave

work for two hours in the middle of the day, and

then go away again at six. Sir, I corne from a

country town ;
I live, when at home, away up

in the Green Mountains. We expect there to

commence our labors at sunrise, adjourn at noon

for dinner, and then continue our labor until the

sun goes down. Sir, I wish members to be

compelled to get here at nine o clock. I do not

hold to the Convention wasting two hours a-day
to accommodate any man. Does the State ex

pect to pay these gentlemen, and let them hinder

the Convention one-third part of the time ? This

would amount to one-third of the whole expense.

I think it would be much cheaper to pay for these

gentlemen s board in the city. There lias been a

good deal of fault found in remote parts of the

State with those members who reside in Boston

who are engaged in attending to their own. busi

ness instead of the business of the Convention.

But I think there has been a mistake about this

matter. It is not so much the members for Bos

ton that delay the business of the Convention as

it is those who live a little way from Boston.

Sir, we who are accustomed to the pure air of the

mountains find it very wearisome to be compelled
to stay here in the city day and night, and it is

rather unhealthy for us, I admit
;
but I would
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rather stay here constantly in order to get

through with the business as soon as possible. I

hope the Convention will meet at nine o clock ;

let those who choose to go home do so, and

let those who choose to remain pay atten

tion to business and avoid crimination and re

crimination, and we should get along much
bettor.

Mr. GItlSWOIJ), for Erving. In presenting

this order I did not mean to propose anything

unreasonable, but it occurred to me that the

morning is the best time for doing business, and

that it would be an advantage to meet an hour

earlier, inasmuch as we have a recess of two

hours in the middle of the day. The whole thing

presents itself as a mere matter of business ac

commodation. I should be very glad to accom

modate those gentlemen who go home every

evening, and who have some distance to come in

the morning, but gentlemen must recollect that

there are hundreds of us from more distant parts

of the State who must stay here all the time, and

who are obliged to leave their business entirely,

and it appears to me that those gentlemen who

go home at night, ought to concede thus nmch,
even if they fail to get here as early as the hour

of meeting.
Mr. SARGENT, of Cambridge, said that he was

opposed to the adoption of this order. Gentle

men, would recollect that he also opposed the or

der which had been adopted, to adjourn at one

o clock, on the ground that it would delay the

business of the Convention. He now wished to

say a few words in regard to those gentlemen
who lived in the vicinity of the city, and went

home every night, as well as in regard to those

who resided at a greater distance. From the

very commencement of the session the Conven

tion had determined not to transact any impor
tant business either on Saturday or on Monday,
from the fact that many gentlemen living at a

distance, wished to go home to their families on

Saturday and return on Monday, and he hoped
that the motion of the gentleman for Erving,

(Mr. Griswold,) would not be adopted, as it

would throw all the responsibility of delay upon
those members who reside in the immediate vi

cinity of Boston. He thought it wa* hardly fair,

that, when those gentlemen who resided in this

neighborhood had, for the special accommodation

of the members who wished to go home on Sat

urday and return on Monday, refused to act upon
important business on either of those two days,
so much should be charged upon them for being
absent during the early part of each morning
session.

Mr. BLISS, of Hatfield, said he hoped the

order would be adopted. He demanded the yeas

and nays.
The question being taken on ordering the yeas

and nays, it was upon a division ayes, 2-i
; noes,

16-i decided in the negative.

Mr. HOOPER, of Fall River, moved to amend
the order by inserting half-past nine in the place

of nine o clock.

Mr. HOOPER said that it was well known
that quite a large number of the members of the

Convention, who resided in the immediate vicin

ity of Boston, departed for their homes every

night and returned in the morning, in time to be

here at the commencement of the session. If the

order for the Convention to meet at nine o clock

was adopted, however, the consequence would bo

that many gentlemen would not be able to be

present at that time, as the cars from the interior

of the State did not usually arrive until half- past

nine. During the first half hour of the session,

therefore, the Convention would be very thin,

and gentlemen would not wish to proceed with

business, and make their speeches, under such

circumstances. He thought that the first half

hour, which woidd be almost entirely unem

ployed, had better be occupied in preparing the

business of the Convention, for he took it for

granted that every gentleman having anything to

do would require some little time to pi epare him

self. They would get along just as fast, all

speeches that were made would be more to the

point, and much less time would be lost under

the present arrangement.
He did not ask this as a special arrangement

for his benefit, particularly, yet, as he was one of

those who went home at night and returned in

the morning, it would be a great accommodation.

He would much prefer to sit an hour longer in

the middle of the day, either by adjourning at

two o clock instead of one, or meeting at two in

stead of three o clock, rather than to adjourn as

they now did, after a session of three hours only.
It would, in his opinion, be more convenient for

country members, if the Convention would make
this arrangement, and he hoped that a motion

would be made to that effect.

Mr. DUNCAN, of AVilliamstown, said that the

argument of the gentleman from Fall River had

convinced him that the amendment ought not to

prevail. During the sitting of the Convention,

many gentlemen had stated that they made their

speeches for posterity, and that they desired to

have their names enrolled vipoii the Journal of

Debates. Now, if it was true, as the gentleman
had said, that there would be but little business

performed in the first half hour of the session, in

case the order was adopted, he was quite willing
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that those members who desired to speak to pos

terity should be allowed that half hour for the

purpose. It would avoid a great deal of suffering

on the part of those members who came here to

do business, and not to listen to speeches, and he

hoped that such an opportunity might be afforded

that they might rid themselves of the hinderance.

In fact, if it would be any accommodation to such

anxious gentlemen as desired to speak, he would
be willing that the doors of the hall should be

opened at eight o clock in the morning, that they

might have an hour earlier to do so
;
and when

the members should have arrived from the coun

try, then they -could go to work and transact

business. Or, if gentlemen were willing to write

out their speeches and hand them to the reporter,

he had no objection to their taking that course.

lie hoped that the amendment of the gentleman
from Fall River would not prevail. He was in

favor of giving time to all to deliver their speeches,

but when this was done, he trusted they would

proceed to business. He presumed there were

many undelivered speeches in the Convention,
and he reverenced that orator whose speech re

mained heroically unpronounced, for it was a

proverb that was none the less true for having
come down to us from antiquity, that while

&quot;speech is silver, silence is
gold.&quot;

Mr. LAWTON, of Fall River, moved that the

motion be laid upon the table.

Mr. SCHOULEU, of Boston, called for the

previous question.

The previous question was ordered.

The question upon the amendment of the gen
tleman from Fall River, (Mr. Hooper,) being-

taken, it was decided in the negative.
The question occurred upon agreeing to the

order, and, being taken, it was decided in the

affirmative.

So the order was adopted.
Mr. HALE, of Bridgewater, moved that when

the Convention adjourn, it be to meet at ten

o clock, A. M., on Monday next.

The motion, after scyne debate, was agreed to.

Mr. OLIVER, of Lawrence. I wish to inquire
in what way the order by which the Convention

agreed to adjourn each day at one o clock, can be

reached.

The PRESIDENT. The order may be re

scinded by a vote of the Convention.

Mr. OLIVER. Then I move that the order

be rescinded.

Mr. STETSON, of Braintree, moved that that

motion be laid upon the table.

The latter motion prevailed, and the motion of

the gentleman from Lawrence was laid upon the

table.

Orders of t/ie Day.

On motion of Mr. PHINNEY, for Chatham,
the Convention proceeded to the consideration of

the Orders of the Day, being the resolutions of

the Committee on the Qualifications of Voters.

The PRESIDENT. The question is on the

final passage of the first resolution, relating to the

tax qualification.

Mr. ALDRICII, of Barrc. Before the ques
tion is taken on that resolution, I have an amend
ment which I desire to offer. The amendment is,

to strike out after the word &quot;that,&quot; at the end of

the first line, the words &quot; the payment of a tax

shall not be required as a qualification,&quot; and

insert, &quot;all persons exempted by law, or under any

provision of law, from taxation, and who are in

all other respects qualified as the Constitution

requires, shall be entitled&quot; ;
so that the resolu

tion, if thus amended, will read

Resolved, That the Constitution be so amended
that all persons exempted by law, or under any
provision of law, from taxation, and who are in

all other respects qualified as the Constitution re

quires, shall be entitled to vote in any national,

state, county, or city election.

I should have moved this amendment at an

earlier period, had I been present at the discus

sion of these resolutions when they were under

consideration in Committee of the Whole. But I

was not present ; and, although I scarcely hope
to succeed in carrying this amendment, I am yet

induced to offer it in order that, at least, I may
have an opportunity of stating my own views,

having been one of the Committee who reported

the resolutions, and not having been able to agree

to the resolutions as reported.

The discussion has, for the most part, pro

ceeded here upon the supposition that only one class

of non-tax-payers are to be benefited or affected

by the amendment to the Constitution proposed
in the first of these resolutions to wit, that class

of persons who are too poor to pay a tax. It was

well said on Wednesday last by the gentleman
from Boston, (Mr. Hillarcl,) and whose argu

ment, so far as I have been able to discover, has

never been answered by gentlemen on the oppo
site side that this amendment would affect two

classes of persons : those who are too poor to pay
a tax, as well as many who are abundantly able

but have the means of avoiding and who do avoid

assessment.

Now, so far as I am concerned, I am entirely

willing that the amendment should apply to the

first class that is, to those persons wr

ho, from

poverty, infirmity or old age, are unable to pay a

tax. Such persons, 1 am perfectly satisfied,
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ought not to be excluded from the privilege of

voting, provided they possess the other qualifica

tions required by the Constitution. Indeed, I

would not only accord to them that privilege, but

would protect them in its exercise, while, at the

same time, I would adopt any and all justifiable

means to exclude those from the right of suffrage

who, though abundantly able to pay a tax, yet

dishonestly avoid taxation, and who would be the

first to avail themselves of such a provision as is

contemplated in this first resolution of the Com
mittee. For I hold that the maxim, that taxation

and representation should go together, is founded

in truth and justice, and therefore that he who is

unwilling to contribute his due proportion to

wards the support of government, should be ex

cluded from any direct agency, at least, in its

administration and elections. That there arc

many persons who, though in possession of ample
means, do yet escape taxation, every member of

this Convention is doubtless aware persons,
both in the country and in cities, who on the first

of May in every year are found to have no par
ticular abiding place, but who arc on the wing,

moving from place to place for the express pur

pose of avoiding taxation. I myself know men
of this class, worth from five to ten thousand

dollars, who in this manner keep their names off

the assessor s books, and just so long as they do

that, so long would I prevent their enrolment on

the list of voters, and this is the object of my
amendment. Let this amendment be adopted
and the first class of non-tax-payers I have named
will have the privilege of voting, while they will

not be called upon to bear any portion pecuni

arily at least of the public burdens
; but I am

not willing, while thus providing for those who
are poor, to provide also for the exemption of

those who are abundantly able to contribute their

fair share of the expenses of the State.

The amendment I propose I think meets the

ca-e entirely ; nor is the principle involved in it a

new one
;
for the same principle will be found

recognized in the third article of amendments of

the Constitution in these words :

&quot; And also every citizen who shall be by law

exempted from taxation, and who shall be in all

other respects qualified as above-mentioned, shall

have a right to vote in such election of governor,
lieutenant-governor, senators and representatives ;

and no other person shall be entitled to vote in

such elections.&quot;

Thus it will be seen that the principle of my
amendment is not a novel one. But the provis
ion contained in the Constitution as it now stands

did not enure to the benefit of those for whom the

amendment now under consideration is intended

to provide, as will be learned from an opinion of

the Judges of the Supreme Court upon this sub

ject and to which I now beg leave to invite the

attention of the Convention. It will be remem
bered that in 1813 an act was passed by the legis

lature exempting persons over seventy years of

age from the payment of a poll-tax. That law

may be found in the statutes of that year, chap
ter 87. Between 1813 and 1811, a question arose

as to whether persons thus exempted from taxa

tion were entitled to vote under the Constitution.

That question was submitted to the Judges of the

Supreme Coxirt for their opinion by the legisla

ture, and that opinion was as follows :

&quot; Persons who have the requisite qualifications
as to age and residence, but who have been, for

two entire years exempted from taxation by town
assessors, either by being omitted to be assessed,
or by abatement of the tax as being unable by
reason of age, infirmity, or poverty, to contribute
towards the public charges, are not entitled to

vote for governor, lieutenant-governor, senators

and representatives under the third article of the
amendments to the Constitution.

The Supreme Court, as will thus be seen, held

that the provision contained in this third article

of amendment only applied to a certain class of

persons who, up to a certain time, had been ex

empted from taxation, such as ministers of the

gospel, professors in colleges, and masters in public
schools. By a provision contained in the Revised

Statutes, chapter 7, section 5, clause 8, we find

that assessors are empowered to exempt the polls

and estates of persons who by age or poverty may,
in the opinion of the assessor, be unable to con

tribute anything towards public charges. As the

provision now stands, if assessors exempt or abate

the tax of such persons, they are on that account

disqualified from voting. The amendment there

fore, which I submit, is intended to provide for

that class ;
and hence it will be noticed that the

amendment confines itself not merely to those

who are exempted by the direct operation of law

from taxation, biit also provides for those who,
KtifJt t- an;/ prorision-s of fair, are exempted. It is

necessary that that clause should make part of this

amendment. For, according to the construction

given by the judges to that part of the Constitu

tion respecting persons exempted from taxation,

it only applies to those persons or classes of per

sons who are exempted by the direct operation of

law. Whereas, the clause to which I have re

ferred in the seventh chapter of the Revised

Statutes, does not, ex vi termini, exempt the per
sons therein named from taxation, but is only a

provision of law, by, or under which, assessors
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are authorized to omit to tax certain classes of

persons for certain specified causes. If, therefore,

it is intended to extend the right of siiffrage to

poor non-tax-payers and to that class only, then

the amendment which I have had the honor to

offer, carries that intention into execution ; while

at the same time we hold all others to an exact

and equal contribution towards the support of

that government whose protection they enjoy, or

failing to do this, we deny to them any participa

tion in its administration. Such are the objects

of the amendment and such the reasons for offer

ing it. Now, in regard to all that has been said

to excite the sympathy of this body in relation to

the poor, it strikes me that it has no place here,

or at least that it ought not to have
;
for in the

first place if this resolution be adopted as it now

stands, it will not relieve the poor in the slightest

degree from the payment of a tax, more than the

existing law does. As the matter would be left

by this resolution, I contend that those gentlemen

who are talking in such tearful mood with regard

to the sufferings of the poor do not really propose

to do anything for their relief, because they leave

them subject to the same tax, to the operation of

the same law and the same visitations of the tax-

gatherer. Nor does my amendment provide or

profess to provide an exemption from taxation on

behalf of the poor, but it does equally, with the

resolution of the Committee, extend to them the

right of suffrage even though they pay no tax ;

but unlike the Committee s resolution it does not

extend the same privilege to a wealthy but dis

honest and dishonorable class of non-tax-payers.
Without this amendment the resolution will

subserve the interests and purposes of those men
of property to whom I have referred, while it will

not in any manner benefit the honest poor, be

cause they are, as it were, fixed to the soil
; they

j

cannot avoid taxation if they would, and let me
j

tell gentlemen there are not many of them who
j

would if they could, for they take an honest pride
j

in contributing their share, however small that !

may be, to the support of that government which

protects them and which they proudly and of j

right call their own.

It does, therefore, appear obvious enough, that !

this resolution, although it may be intended for

the benefit of the poor, will much more subserve

the selfish purposes of the rich, for the poor will

be left to bear the same burthen of taxation as

heretofore ;
but the rich, I mean that class of the

rich, to which I have already more than once re

ferred, will avoid it, and that too without any loss

to themselves, of the elective franchise ;
for this

resolution proposes to sever entirely and in all

cases the payment of a tax and the right to vote.

If, then, it really be the purpose of this Conven
tion to provide for the honest poor, and not, at the

same time, to have a loop hole through which

the dishonest rich may escape, they can hardly
fail to adopt my amendment.

An objection, and one of no little weight in

my judgment, to this first resolution of the Com
mittee is, that it establishes two classes of voters,

for it does not propose to authorize non-tax

payers to vote in all town elections and town affairs,

for the resolution extends only to national, state,

county and city elections, leaving the qualifica

tions for electors in town elections and town

affairs precisely as they now are, thus making the

prepayment of a tax necessary to the right to

vote in some instances and removing it in others.

The amendment now under consideration does

away with this objection in a very great measure,

but upon that I will not dwell.

Mr. President, it has been said, and said too,

for the purpose of throwing some additional

odium upon the present provision of our Consti

tution, establishing a connection between the

payment of a tax and the right of suffrage, that

this provision is of feudal origin, and that it is the

only relic of feudalism now remaining in the

Constitution of Massachusetts. This was said by
the distinguished gentleman who represents AVil-

braham, (Mr. Ilallett). Now, Mr. President, it is

no necessary objection to a constitutional pro

vision that it is derived from the feudal ages or

feudal institutions. But upon this objection I

have two remarks to make. First, I deny that

this provision of our State Constitution is of feudal

origin, and secondly, if it were, that it is not the

only relic of feudalism that Constitution con

tains. There is 110 such thing to be found in

the history of feudalism, as constituting a pecu

liarity of that system, as the present provis

ion in the Constitution of Massachusetts estab

lishing a connection between the payment of a

tax and the right of voting. But on the contrary

the oath of allegiance provided for, and required by,

our Constitution, is of feudal origin. And there

fore, if it be the purpose of this Convention to

abolish every relic of feudalism, why not abolish

the oath of allegiance ? But what if the tax

qualification were a thing of feudal origin ;
what

then ? There are a thousand things which we

enjoy, a thousand tilings we call good, which

we have derived from and through the feudal

institutions. That an institution or constitu

tional provision has descended to us from a

remote ancestry, constitutes in itself no good rea

son why we should destroy or abolish it. The

whole present is but a more perfect development
of the past. No man in his senses would cut
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down and destroy the ancestral oak, because it

sprang from an acorn planted by his ancestors a

thousand years ago. No more should we destroy

anything we find in the Constitution of this old

Commonwealth, simply because it originated far

back in the past. On the contrary, that which

has stood the test of so many ages, merits our

particular regard and should receive oiir most

careful consideration.

Another distinguished advocate of this resolu

tion has said, that to insist upon the tax qualifica

tion, is equivalent to requiring a freeman to pay
for the privilege of voting ; than which nothing is

more imfounded in truth and fact. The voter

does not pay his tax in order that he may be al

lowed to vote. The idea of paying implies that

one man has something to sell for which another

pays his money, and thereby acquires the owner

ship of the thing or privilege thus bought and

sold.

&quot;VVho has, or claims to have, the right of sxif-

frage at his disposal ? Who arrogates to himself

the power to sell the right of voting r Nobody.
Taxes are imposed, not as the price to be paifi

by the voter to the State for his right to vote, but

they aix? levied for the purpose of sustaining the

government, which has been established by the

consent of all, for the benefit of all. And when,

the poor man pays his tax of a dollar, or a dollar

and a half, he does it, not that he may thereby

purchase the high privilege of a freeman, and be

allowed, equally with his more wealthy neighbor,

to express his will at the ballot-box. No, he pays
his tax just as his wealthy neighbor does, with

the same willingness, with the same sense of jus

tice, as his just proportion of the expenses neces

sary to maintain the government which protects

his life, liberty, and property, and under whose

beneficent laws his children are educated, and

the security and sacredness of his home are

guaranteed. These are the considerations for

which the poor and the rich contribute their re

spective portions towards the support of their

common government. Who ever intimates that

the rich man pure-liases his right to vote by the

payment of a tax ? No one docs this. It is only
the poor who are insulted with the insinuation

that they /;//// this right ; a right which they have

and exercise not merely because they have paid a

tax, but because they have justly, and with manly

independence, discharged all their duties to the

State, the payment of a tax (if they are able) being

only one of those duties.

It is an offence, though otherwise intended, for

gentlemen here to intimate that the poor tax

payer stands on any different ground, as to his

civil rights, than that occupied by the man who

pours his thousands into the public treasury.

And I believe the honest poor, dwelling among
the hills and valleys of the interior, would laugh

any man to scorn who should intimate to them

that they are either unable or unwilling to pay
their taxes. For although my amendment pre

supposes that there may be some who would wish

to vote, though unable to pay a small tax, I know
of but very few for whom such a provision is

needed, or who would honestly avail themselves

of it. I know my own feelings upon this subject,

and I hope there is nobody in the world poorer

than I have been, and yet I have never known
the time when I would not have repelled, as in

solence, the intimation that I was to be allowed

to vote as a sort of charity. This patronizing

tone, which gentlemen adopt towards the poor, is

offensive
;
those for whom it is intended, and to

whom it is supposed to be grateful, let me assure

gentlemen, ask not for it.

Pathetic appeals have been made here by some
members of this Convention in behalf of the poor.

But, let me tell those gentlemen, that all their

pathetic appeals, with which they have sought to

move this Convention, become mere bathos when

compared with the appeals made in another part

of this capitol in behalf of poor woman. A wo
man appeared there before the Committee who

reported this resolve, and outstripped all the

orators on this floor in representing the wrongs

I

and injuries which poor woman is suffering in

j consequence of her deprivation of the right to

j

vote.

It would put all those gentlemen to shame,
who have expressed so much sympathy for poor
men because they canmt vote, to hear the soul-

harrowing and strong representations made by
that woman in behalf of her sisters, because they
are denied the right of suffrage. And yet we do

not propose to allow them to vote, but on the

contrary we intend to exclude every one of them
from the ballot-box, as heretofore. All which

may tend to show of how little real value are all

such appeals, when addressed to practical men,

engaged in the grave and responsible duty of

framing a constitution of government, not for

visionary theorists, but for a people of practical

common sense.

I wish to say another thing, in order to show
that I am at least consistent in advocating the

doctrine that if a man votes he should pay a tax,

if he is able. It has been said, by a man so dis

tinguished that I hardly dare allude to his re

marks, that the right to vote is a natural right,

and that it being a natural right, no man or body
of men has a right to deprive any man of that

right. Now it strikes me, that, in the first place,
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the gentleman who advocates that doctrine does

not carry it out to its legitimate results. lie

says that the right to vote is a natural right, that

it belongs to man as man. Xow what do we
mean by nature and by a natural right ? It has

been said here, and I was very much surprised to

hear it said, by a man of so much acuteness as

the gentleman who represents Erring, (Mr. Gris-

wold,) that every step towards a perfect govern
ment was a step away from nature. I suppose
that gentleman must have had in his mind the

same idea of nature that Pope had, when he said

or sung, that

&quot; rrido then was not; nor arts, that pride to aid.

]\!an walked with beast, joint tenant of the shade:
The same his table, and the same his bed;
No murder clothed him, and no murder fed.

In the same temple, the resounding wood,
Ail vocal beings hyinn d their equal God &quot;

Gentlemen who advocate that doctrine seem

to think, or would have us believe that men and

brutes, in a state of nature, dwelt together, and

that there was in fact, at the same time, some

such state as is represented by the poet. On the

contrary, I hold that we in this hall, are in a

state of nature. What do we mean by nature,

I ask again r It is a term that cannot be appli

cable to all beings alike, rational and irrational.

A state of nature to bears among the defiles of

the Rocky Mountains, would not be a state of

nature to human beings. Society is to human

beings a necessity ;
it is by the ordinance of the

Divine government a necessity ; and when in

society we are in a natural state, and government
is necessary to the preservation of society, and

Constitutions are necessary, either written or

unwritten, for a government. Now I say, that

to-day we are in a state of nature, and just so

far as we advance in improvement and refine

ment, just so much the more are we in a state of

nature ;
that is in that natural state which be

longs to human beings.

But it is curious enough to excite attention, at

least, that those very gentlemen, who, with their

notions of nature and natural rights, claim that

suffrage, or the right to vote is one of those natu

ral rights, are yet ready to deprive whole classes of

men of this inalienable and undeniable right, as

they call it. For instance, they would exclude

paupers and all persons under guardianship ;

whereas, if the doctrine laid down by them be

correct, they have no right to exclude either of

these two classes of persons or any individual in-

included within them, from the right of voting,

unless they derive the power from another dog

ma of theirs, which is, that man, when he enters
j

into society, surrenders a portion of his natural
]

rights. But to this I reply, that, according to the

notions of gentlemen whose theory I am combat

ting, the right of voting could not possibly pertain
to man in his natural state, for that is a state of iso

lation, not of society, he therefore would have no
occasion or opportunity cither of electing or being
elected. It is obvious, therefore, that the right of

voting could never belong to man in this, his theo

retic state of nature, bxit must first accrue to him
on leaving his state of nature and entering into

society, and thus this right, having its origin in

society, would, according to the ordinary classifi

cation of rights, be denominated a social or civil

right. And further, as this right has its begin

ning with society and cannot exist without it, it

manifestly is a thing to be regulated and con

trolled by the social or civil compact. So that

upon my opponent s own principle I see no reason

whatever why society or the state has not a per
fect right to regulate, control, restrain or enlarge

the right of suffrage just as a sound and wise pub-

j

lie policy shall require. But after all I have no

confidence in this fanciful theory of the natural

state of man. I know this is the doctrine taught
in the old books. But in my judgment a better

theory, and one which has its foundation 011

truth, is that society is the natural state of man,
and that, therefore, by being not by entering into

society, he does not thereby necessarily part

with any of his natural rights. And suffrage, if

in any sense it be a natural right, is also a civil

right and one which civil society or government
has an undoubted authority to regulate, and it

will be difficult for gentlemen to draw the line of

distinction between the right of government to say

the individual shall not exercise the elective fran

chise till he is twenty-one years of age, and the

right to say he shall not enjoy that franchise, un

til, and only so long as he contributes his share

towards the support of government ;
in other

words, until, and only so long as he shall pay
a tax. Another proposition put forth in this

discussion by the distinguished gentleman who

represents Berlin, and which seems to be regard

ed by him as an axiom in politics, neither re

quiring proof nor admitting of denial, is, that the

right to vote resides in, or belongs to the man
and not to his accidents ;

and his conclusion was,

that as the payment of a tax is an accident, gov
ernment has no right to require its payment as a

prerequisite to the right to vote. But without

stopping here to inquire whether this proposition

is worthy to be treated as an axiom, it should be

remembered that there are many other accidents

using that word in its philosophical sense beside

the mere payment of a tax. A man may be acci

dentally born in Constantinople, and yet when he
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lands on our shores we deprive him of the privi

lege of voting during the period of five years.

That gentleman agrees to that. It is an accident

whether a man has resided in this State twelve

months or not. He might have been born in

New Hampshire, and that is an acccident, and yet

gentlemen agree by constitutional provision that

such a man shall not vote until he has been in

the Commonwealth a twelvemonth. It is an ac

cident whether a man has resided in the town

where he proposes to vote six months or not, and

yet we all agree that he shall not vote until he

has been there that length of time.

Again, it is an accident whether a man be a

pauper and in the poor-house, or not. And yet

we have no proposition or resolution here to

allow the pauper to vote. His poverty may have

been the result of unavoidable causes, causes

entirely above and beyond his control
;
and yet,

because he is poor and a pauper, we deny to him

the right of voting; notwithstanding, he is as

much a man, a human being, though accidentally

in a poor-house, as he would be out of it. All

these facts show that the doctrine, in the sense

intended by the gentleman who advocated it, is

unsound, and that he pays no regard to it except
in this particular instance of the payment of a

tax. It is indeed true that it is the man who

votes, and not his accidents ;
but to conclude

from thence that society or the state has no right

to determine or ordain what accidents shall con

spire to entitle a man to the right of suffrage, is

begging the whole question in dispute. And
after thus begging the question, these same gen
tlemen again surrender it, for they admit that the

State has the right to determine at what age and

after how long a residence a man shall be al

lowed to vote, and to ordain that those who are

accidentally in the poor-house or under guar

dianship shall be deprived of the right altogether.

In my humble judgment, therefore, the right to

require the payment of a tax as a qualification to

vote, is beyond dispute ; and as to the expediency
of exercising this right, I entertain no doubt

whatever.

Another idea has been advanced here by some

gentleman, who said that we should first legislate

for man and then for property. Now how will

you legislate for man and then for property ?

What is ? Is man anything, as a civil and

social being, divested of all these multifarious

accidents and circumstances that surround him ?

We may as well say, legislate for the man first,

and then for the coat on his back, just as well.

When you legislate for man, you legislate for all

that pertains to man, and, among other things,

his right to acquire, possess, and enjoy property.

47

What is property without man ? What would

ownership be without any owner ? It is absurd to

talk of legislating for man and then for property.
We never legislate for property, as such, but

only in its connection with man, and his relation

to it. But I must hasten to a conclusion. It

was my purpose, Mr. President, at an earlier pe
riod of this debate, if an opportunity had been

afforded me in the Committee of the Whole, to

say what I desire to say in relation to the other

resolutions with which this one stands connected.

But I was unavoidably absent during most of

the time these resolutions were under considera

tion in that Committee. I must now content

myself with only saying, that no one of those reso

lutions, as reported, had my assent. I should be

glad to be able now to give the reasons for my
dissent, but, as I understand, that would not be

in order, as only the first of those resolutions is

now under consideration
;
and having said all, or

nearly all, I designed to say upon that subject, I

will no longer trespass upon the patience of the

Convention.

Mr. WILSON, of Natick. If I comprehend,
Mr. President, the amendment proposed by the

gentleman from Barre, (Mr. Aldrich,) it is but a

little more than an indorsement of the existing
laws of the Commonwealth. His amendment
will allow the legislature to provide by law that

persons may be exempted from taxation 011 ac

count of poverty, and that such persons may vote.

?s
7

ow, Sir, I hope this amendment will not be

adopted by the Convention. I hope the resolu

tion, as it now stands, will be adopted without any
amendment whatever. I concurred fully, Mr.

President, in the proposition of the distinguished

gentleman from Pittsfield, (Gov. Briggs). I am
in favor of carrying out, to the fullest extent, the

idea embodied in that proposition. I wish to see

the tax qualification forever abolished in Massa

chusetts, in all our elections, state, county and
town. I assented to theamendment proposedby my
distinguished friend, the delegate for Berlin, (Gov.

Boutwell,) because, in my judgment, or rather

in the judgment of my friends, in whose opinions
I have more confidence than I have in my own,
it was the safest policy for the Convention to pur
sue, to trust the future legislatures to carry out

more fully the idea embraced in the resolution

now pending. We may safely confide to the

legislature the duty of providing by law that the

tax qualification, in our town elections, shall be

abolished. That duty will be, must be, performed,

legislators cannot shun that duty if they would.

Now, Sir, the gentleman from Barre, (Mr.

Aldrich,) and other gentlemen, seem to act upon
the presumption that the abolition of the tax
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qualification to vote, is an abolition of the poll-

tax. But, Sir, it is not so, not so. We simply

say that the payment of a tax shall not be re

quired as a qualification to vote. That is all we

propose. We express no opinion whatever as to

the justice, wisdom, or policy of the poll-tax.

There are 242,000 polls in this Commonwealth ;

upon these polls may be assessed taxes to the

amount of $363,000, perhaps $300,000 are as

sessed upon these polls. No one objects to either

the justice or policy of assessing upon the polls a

small tax. These persons enjoy all the benefits of

our schools and roads our institutions of charity,

where the weary sons and daughters of toil, upon
whose heads the misfortunes of life have fallen, find

a home. They now cheerfully contribute, of their

labor, something to sustain the institutions of the

Commonwealth. These institutions of learning,

open to all these roads, free to all these asy

lums, where poverty is solaced in its afflictions,

are as dear to the men of Massachusetts, who pay

only a poll-tax, as to any of us. The abolition of

the payment of this tax as a qualification to vote,

will not make these objects the less dear to the

poor man, who has nothing but his ability to toil,

upon which a tax can be assessed. In the past,

these men have freely contributed a portion of

the fruits of their toil to support these objects,

and in the future, they will not the less freely

contribute to their support.

Sir, the gentleman from Boston, (Mr. Hillard,)

in his speech the other day, told us that the abc-

lition of this tax qualification would be the loss

of $100,000 annually. I was rather surprised at

this declaration. This statement cannot be true,

and a moment s reflection will satisfy my friend

from Boston that he is greatly mistaken in this

view of the subject. Why, Sir, we have 242,000

polls by law, taxation is limited to the sum
of one dollar and fifty cents on each poll. I ven

ture to say that the whole poll-tax in the

State does not exceed $300,000. Now does any

one, for a moment, believe that one-third of this

sum will be lost by the abolition of the tax quali

fication ? Does any one believe that one-third

of the men of Massachusetts, from twenty to

seventy years of age, will refuse to pay a paltry

poll-tax ? The statement of the case shows its

titter impossibility. It is not so, Sir, it cannot

be so. I venture to say, that not five thousand

dollars will be lost in the whole Commonwealth

by the abolition of this tax qualification, not five

thousand dollars. Men should, and they will,

pay their poll-taxes if they are able to do so
; but

if they are not able they should not have their

rights denied them because they have the mis

fortune to be poor. If a man does not pay his

tax, you have the power to arrest him, to impris
on him. If he has the means to pay his taxes he

will do it rather than go to jail, but if he is poor,
if he cannot pay it, he ought not to be compelled
to pay it or forfeit his rights. Poverty is bitter

enough to be borne without the degradation of

disfranchisement. The man of toil, who has

reared a family, contributed hundreds of dollars

by indirect taxation to support the government,
who may have given perhaps his blood to the de

fence of the country, who has paid his taxes

cheerfully for years, should not, as life begins to

cast its shadows over him as his arm begins to

fail and his step to totter, be degraded because he

is, in his old age, compelled to drink the bitter

cup of poverty. That constitutional provision
which would deny to the poor man who could

not pay his tax bill, the right to vote, should be

forever blotted out of the Constitution of a

Christian Commonwealth.

Now, Sir, the idea that the abolition of the

tax qualification will prevent the collection of

taxes wherever taxes ought to be collected, I re

gard as entirely delusive and imaginary. There

are 242,000 polls and only 183,000 legal voters in

the Commonwealth. There are thousands of

unnaturalized foreigners among these 60,000

polls, and thousands of men from other States

who have not resided twelve months in the State.

Who ever heard of any difficulty in collecting

the taxes of these 60,000 men who are not al

lowed to vote ? I venture to say, and I think

gentlemen here of experience in town affairs will

testify to the fact, that you can collect a poll-tax
of an alien, an unnaturalized Irishman, just as

easy as you can collect it of a voter, with this ex

ception : it may be, that the collector must go
after his tax, while the voter often pays his on the

day of election, at the polls. The State of New
Hampshire my native State has no such tax

qualification, aad there is no difficulty in collect

ing taxes. The distinguished gentleman from

Cambridge, (Judge Parker,) who is also a native

of the old Granite State, can tell you that there

is no trouble there in collecting taxes where
taxes ought to be collected. Gentlemen here,

natives of Connecticut, and other States, where
no tax qualification exists, will all tell you that

all these apprehensions are grotmdless.
I know, and you know, Mr. President, that

there are hundreds of poor men in Massachusetts

who would forego the right to vote at the annual

election, rather than pay the tax at that particular

time. When that day comes, supposing a mail

to be poor, penniless, without money, without

credit, hardly able to keep out of the poor-house,

and he knows that if he leaves his work and gees
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to the ballot-box lie will not be allowed to vote

until he has paid his tax a little, paltry sum it

may be will he, Sir, go to the polls under such

circumstances ? Will he not rather forego the

right to vote ? He may have been unfortunate,

sickness may have visited him or his family,

trials may have pressed him down, creditors may
be importunate, his wife and children may be in

want even of the necessaries of existence ;
he may

see looming up in the future pressing want, per

haps the poor-house ;
will he not, rather than, pay

on that day, even a small sum which he hopes
to pay, and means to pay, at a future day relin

quish his right, fail to perform his duty, and

keep from the ballot-box ? Sir, there are many,

many poor men in this Commonwealth in this

condition at the annual return of the day of

election. The collection of a little paltry tax

under those circumstances is oppressive ; the clis-

franchisement of the poor man, thus pressed by
misfortunes, is an act of the grossest injustice.

Let us forever brand such injustice with our

reprobation.

Perhaps, Sir, when the poor man, thus dis

franchised by relentless necessity, does not appear
at the polls, his political friends seek him out,

urge him to vote with all the zeal of excited po
litical strife, and he confesses his inability to pay
his tax

; they are excited, importunate ; he, too,

is deeply interested in the result. They say,
&quot; you must vote and we will pay your &quot;taxes,&quot;

and the poor man, with some misgivings it may
be, surrenders to necessity, and allows his politi

cal friends to pay his tax. Sir, he is less an

independent man after that act. The honest,

poor man, is degraded by such an act. He feels

it, his party friends feel it feel that he is their

man, their tool.

This tax qualification, Mr. President, compels
the politicians to raise and expend thousands of

dollars annually, to pay taxes for men unable to

pay their taxes, or degraded enough to permit
their taxes to be paid by their friends, when they
could pay them with ease, or corrupt enough to

vote for those who will pay their taxes. Yes, Sir,

the statement made by my friend from Boston,

(Mr. Schouler,) that thousands of dollars are

raised for the purpose of paying taxes, is true, and
all of us know it to be so. Is not such a system

corrupting? Does it not degrade and corrupt?
Does it not tend to debauch the people, to make
our elections dependent upon the influence of

money ? Do we not know that hundreds of men
vote for the party that will pay their taxes ?

Money thus raised is nothing more nor less than
a corruption fund. Men will give money to pay
taxes, who would scorn to give money to buy

votes ; and men will allow their taxes to be paid

by a party, who would shudder at the idea of

selling their votes. But I submit it to you, Sir,

and to the members of the Convention, to say if

the tendency of the practice is not to corrupt in

dividuals to make money influential in our elec

tions ? Sir, if we wrish to preserve in their purity
the electors of the Commonwealth, we must take

away this tax qualification, and thus take away
the temptation either to give or to take money to

pay taxes. I trust, Sir, that we shall vote down
the amendment proposed by the gentleman from.

Barre, (Mr. Aldrich,) and agree to adopt the reso-^

lution without any amendments. Its adoption,
will tend to the purification of the political affairs

of the State.

Another reason for its adoption is this : suffrage
is a right which should be sacredly guarded. No
man should hold this sacred right subject to the

mistakes of a Board of Assessors. In our cities

and large towns, where the people are engaged in

commercial, manufacturing and mechanical pur
suits, hundreds of men are yearly omitted from
the tax lists by the assessors. I do not say, Sir,

that these omissions are by design in any cases.

Yet it is in the power of assessors, and the temp
tation is great in closely contested towns, to omit
the names of persons who may vote against the
dominant party in these towns. I venture to say
that in these towns, where young men from other
States are in the habit of congregating, that hun
dreds of names are left off the lists. When the

day of election comes, they go to the polls, sup
posing that they have been taxed, and they have
the right to vote. They offer to pay their taxes,
and then find, that owing to the remissness of the

assessors, they have not been taxed. They must
lose their votes, there can be no remedy for them,
whether the mistake is accidental or by design.
It is my fortune, Sir, to live in a town where a

large number of young men come annually from,
other States. I do not think that an election
has past for many years, without several persons
being accidentally omitted from the tax list.

They were thus denied the right of suffrage, with
out any fault of their own, by the mistakes of the

assessors, mistakes that will occur in all such
towns. The right of suffrage is too sacred to be
held dependent upon the action of Boards of As
sessors. Pass tliis resolution, and all mistakes
will be corrected.

Mr. FOSTER, of Charlemoiit. Since the de
bate upon this question has been going on, I have
listened to it with an attention fully equal to that
of any gentleman here, and with an earnest wish
to get at the true principle which should govern
the decision of the matter, as I presume every-
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body else has. I have thought all along that it was

a great and important subject. While travelling

among the common people of England, I have

repeatedly been asked with great anxiety
&quot; What

will become of your institutions, when the in

habitants of old Europe are coming in upon you
in such floods from every quarter, ignorant, and

wanting in almost every qualification that ought

to belong to a voter in a government like yours ?

Can your institutions bear it r&quot; These questions

have been asked me by men in England who
love this country as well as you or I do, who
wish for its prosperity, who feel as keenly as we
do everything which deprives it of its high char

acter, and who see as clearly as you and I do

what would preserve this republic and perpetuate

its institutions. They may not be as well

acquainted as we are with all our shades of

party, unless founded in reference to some great

political interests; but with regard to all these

great and important matters, the common people

of England know as much about them and feel

as deeply interested in them as the common peo

ple of Massachusetts. Well, Sir, I replied to them

in this way. I told them that we did feel very

anxious about this matter ;
but I also told them

that when a man is permitted to come to the ballot-

box, it is an education to him ;
he begins to think

and feel his responsibility ;
he knows that he is

looked upon as a man in society, and he feels

more interest in the affairs of government than

he ever felt in Europe ;
he finds that this is a free

government of free men in this country, and that

he is on an equality with all ofthem
;
and when he

puts his vote into the ballot-box, it gives him a

more manly feeling ;
it revives him and inspires

him with new life a new growth of sentiments

and feelings spring up in his soul, and he loves

the country which gives him these rights as he

never loved any other country upon the face of

the earth. That is what I told the people of

England was the operation of our system, and

that is what is going to save our institutions it

is the feeling of self-respect in the people. Well,

Sir, these men would look at me with astonish

ment as though I was speaking a language which

they never heard of; but when they come to con

sider the matter they could not help acknowledg

ing that it was true.

Now after all I have heard said upon this rcso-

kition, from the commencement of the discus

sion of the subject to the present time, I must

confess that I still hesitate to know what to do

about it. And, Sir, my hesitation arises from

having looked to another quarter besides the poor

man who is to be deprived of his vote
;
I have

also looked to the result of this measure upon

the institutions of our country, as well as to the

loss of these votes. Now I have seen miserable,

good-for-nothing men taken out of the gutter on
election day and led along to the ballot-box and
allowed to deposit their ballots when they knew,
and every-body else knew, that they were utterly
unfit for any such thing. As John Randolph
once said in relation to some persons in congress,
that they wondered how they got there, so I sup

pose it is with many who are carried to the polls,

and allowed to vote they wonder how they got

to the ballot-box, and how anybody should

think they are vrorthy to be there ; for there is

not one of them but knows in his own soul that

he is not worthy to be there. Now what is the

influence on our institutions of allowing such

men to participate in choosing our rulers and

making our laws ? I confess that I have been a

little afraid for our Constitution, if we are going
to introduce such a wholesale provision as this

into it.

I came down here from my home with three

rules by which I would govern my votes on all

the questions with regard to which I might be

called upon to act. The first was that I would
vote for nothing which I did not believe that the

people of Massachusetts would accept, for I do

not wish to do work for nothing. I do not know
about this proposition, whether the people would
be willing to accept it or not. I have my doubts

on this point, whether they will or whether they

ought to accept it. My second rule was, that I

would make no experiments. I remember read

ing, a great many years ago, and it is the most

prominent thing which I remember of my early

reading that Canning, upon a certain occasion

in the British Parliament, said,
&quot; We must make

no experiments in the government of England,
we must know whether the changes will be for

the better before we change.&quot; I have determined

upon this occasion to vote against making any
experiments ;

I must know that the change will

be for the better before I will vote for it. I con

sider that experiments enough have been made
in the constitutions of other States of this Urn on,
and we need not vote for anything which is a

mere experiment. The third rule which I

brought from home with me, and by which I

mean to be governed in my votes, is to please
God. Whatever changes we may make in our

laws, we must have respect to God slaw. What
ever else we may have in the Constitution, let us
take care to have nothing there which will violate

God s will. I dare say that every man in this

Convention will agree to that without any hesi

tation at all. We must know what will be the

effect of it before we adopt it. If such a provis-
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ion as this will throw, here and there, a man into

legislative stations in this Commonwealth who is

not worthy to be there who is not a moral man,
and a man of principle we would better leave it

out. If there is any danger that it will operate

in that way, I would hesitate to vote for it, and

these are my reasons for that hesitation. Upon
the whole, however, I think I would be willing
to vote for the amendment which has been pro

posed by the gentleman from Barre
;
I do not see

that that would do any harm.

Mr. ELY, of Westfield. I have not designed to

trouble the Convention with any remarks of mine

upon this subject, or indeed, upon any subject ;

but while sitting here listening to the debate, an

incident has occurred to my mind, which happened
a few years since. While I was presiding at the

ballot-box, there came forward an aged man, with

wounds upon him which he had received in his

country s service, and asked to deposit his vote.

I asked him if he had paid his tax. He said no
;

he was not able to pay it, and he pointed me to

the scars and the wounds upon his leg, where he

had carried for many years the balls of the enemies

of his country. Now, what good did that man s

services and sacrifices to the cause of liberty do

him, when he was refused an opportunity to

deposit his vote ? And if his friends had not

come forward and paid his tax for him, he would
have been deprived of this right; simply on

account of his poverty. He became reduced in

circumstances, and he is not the only one
; many

of those who fought to obtain the liberties which

we enjoy, have gone down to their graves with

nothing to leave their children but the entail of

poverty. In many a village, I can point you to

numerous cases where the father fought and bled

for his country, and even lavished Ms wealth in

her behalf, and now the children are left to pine
in want, and are dependent upon the charity of

their neighbors and friends for the opportunity to

exercise the right of voting at our elections. I

hope the amendment now under consideration

will not be adopted, but that the Report of the

Committee will be agreed to, although that does

not go so far as I could wish. I hope I shall live

to see the day when this tax entailment on the

right to vote will be entirely done away in Massa

chusetts ; and I trust that this Convention will go
so far at least as to adopt the resolution reported

by the Committee, because I think it is safe and

proper. It was stated by a gentleman the other

day, upon his offering an amendment to the

Report, that this subject has not been agitated ;

but Sir, it has been agitated for years in this

Commonwealth. It has been a doctrine of the

great Democratic party ;
and I am sorry to-day to

see some of my friends hesitate about supporting

it. Gentlemen seem to talk as if they were afraid

to trust the subject to the people ;
but I have no

such fears. I think it is safe to let any subject

which comes before us go to the people.

There was something said yesterday on that

point, and I hope we shall adopt this amendment,
and I hope also that the legislature will take this

as an expression of the will of the people of the

Commonwealth, and that the want of the pay
ment of the poll-tax, the paltry sum of one dollar

and a half, will not deprive citizens, who, if

necessary, would be ready to lay down their lives

for their country s good, of the right of exercising

the elective franchise.

Mr. BROWN, of Douglas. I move the previ

ous question.

Mr. MORTON, of Taunton. I would ask if

that motion is debatable.

The PRESIDENT. It is not, under the rules.

Mr. MORTON. I wished merely to state, that

when this subject was under discussion in the

Committee of the Whole, on a former day, and

the amendment of the gentleman for Berlin, (Mr.

Boutwell,) was offered, I had an amendment

prepared in my hand, which I intended to offer

then, in order to get a direct expression of the

Committee upon, what I considered, the main

question. But a younger man than myself

obtained the floor before I could, and moved the

previous question, and thereby cut me off from

the opportunity of offering my amendment. And
the same is the case to-day, by the motion for the

previous question by the gentleman before me,

(Mr. Brown.) I hope the previous question will

not be ordered, as I wish to offer the amendment,

but do not propose to debate it.

Mr. BROWN. I withdraw my call for the

previous question.

Mr. HOLDER, of Lynn. I hope the amend

ment will not be adopted. I cannot see any
reason why the payment of a tax of one dollar and

a half, or of any other sum, and a man s vote

should have any connection. I believe that a

man s right to the elective franchise arises from

the fact that he is a citizen of the government,

that he is living under a government, and enjoys

its protection in person and property, and partici

pates in all its blessings.

Nor does the right of a man to vote without

the payment of a tax, prohibit the government
from the imposition of a tax upon her citizens, in

its discretion, for the support of that government,

for that has, and can have, 110 natural connection

with a man s vote.

It has been propounded here, what is a man ?

I answer, man is a human being, &quot;a little lower
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than the
angels;&quot;

and the reason which has most

strongly induced me to speak upon this subject

at this time, is, that I am heartily tired of hearing,

time after time, man compared with a dollar and

fifty cents; and if I had the power of a Chamiing,
or the inspiration of eloquence belonging to many
men, methinks I would inspire with loftier, no

bler views, of man s nature, those who have

wronged man here, by this comparison of him
with a dollar and a half.

I believe that a man has a right to vote which

grows out of his connection with society. It be

longs to him because he partakes in the institu

tion of government, and is punished by its laws,
when he transgresses them. For this reason he

has a right to a voice in determining who shall be

his rulers.

I have no wish to prolong this debate, and will

content myself with this brief expression of my
views.

Mr. HOOD then moved the previous question,
and it was ordered.

Mr. PARKER, of Cambridge, asked for a

statement of the question.

The PRESIDENT stated the first question to

be upon the amendment to strike out the words
&quot; The payment of a tax shall not be required as a

qualification,&quot; and to insert in lieu thereof the

words &quot;All persons exempted bylaw or under

any provision of law, from taxation, and who are

in all other respects qualified as the Constitution

requires, shall be entitled
;&quot;

so that the resolve, if

so amended, will read

Resolved, That the Constitution be so amended
that all persons exempted by law or under any
provision of law, from taxation, and who are in
all other respects qualified as the Constitution

requires, shall be entitled to vote for any na
tional or state officers whose election by the peo
ple is provided for in this Constitution.

The question was then put, and the amend
ment was not agreed to.

Mr. MORTON, of Taunton, inquired if it was

competent to move a reconsideration at this stage
of the proceedings ? If it was, he desired to do

so, in order to offer his amendment, without de

taining the Convention with any remarks upon
it.

The PRESIDENT decided that such a motion
would not be in order, as the previous question
was pending, which would require the whole
matter to be first disposed of. A part of the

order only had been disposed of, and it would be
in order to move to reconsider afterwards.

The question next being upon the final passage
of the resolve

Mr. BIRD called for the yeas and nays, which
were ordered.

The Secretary proceeded to call the names of

the members, and the resolve was passed by the

following vote yeas, 206 ; nays, 65 as follows :

YEAS.

Adams, Shubael P.

Allen, James B.

Allen, Parsons

Alley, John B.

Alvord, D. W.
Andrews, Robert

Aspinwall, William

Austin, George
Baker, Hillel

Ballard, Alvah
Bancroft, Alpheus
Barrett, Marcus

Bates, Eliakim A.

Bates, Moses, Jr.

Beach, Erasmus D.
Beal, John

Bennett, William, Jr.

Bennett, Zephaiiiah

Bigelow, Edward B.

Bird, Francis W.
Bishop, Henry W.
Bliss, Gad O.

Booth, William S.

Boutwell, George S.

Boutwell, Sewell

Bradford, William J. A.
Breed, Hiram N.

Briggs, George N.
Bronson, Asa
Brown, Adolphus F.

Brown, Artemas

Brown, Hiram C.

Browiiell, Joseph
Buck, Asahcl

Bullen, Amos II.

Burlingame, Anson
Carter, Timothy W.
Churchill, J. McKean.

Clark, Henry
Clark, Ransom
Clarke, Stillman
C . evcrly, William

Cole, Lansing J.

Cooledge, Henry F.

Crane, George B.

Cressy, Oliver S.

Cross, Joseph W.
Cummings, Joseph
Cutler, Simeon N.
Davis, Ebenezer

Dean, Silas

Denton, Augustus
DeWitt, Alexander

Duncan, Samuel
Dunham, Bradish

Durgin, John M.
Easton, James, 2d

Eaton, Calvin D.

Eaton, Lilley

Edwards, Elisha

Edwards, Samuel

Ely, Joseph M.
Fay, Sullivan

Fellows, James Iv.

Fisk, Lyman
Fowle, Samuel
Freeman, James M.

Frothingham, R., Jr.

Gale, Luther

Gates, Elbridge
Gilbert, Wanton C.

Giles, Charles G.

Gooch, Daniel W.
Gooding, Leonard

Gourgas, F. R.

Green, Jabez

Greene, William B.

Griswold, Josiah W.
Griswold, Whiting
Hadley, Samuel P.

Hall, Charles B.

Hapgood, Lyman W.
Harmon, Phineas

Haskell, George
Haskiiis, William

Hawkes, Stephen E.

Hayden, Isaac

Heath, Ezra, 2d

Hewes, James

Hewes, William II.

Hobart, Henry
Hobbs, Edwin
Holder, Nathaniel

Hood, George
Hooper, Foster

Howard, Martin

Howland, Abraham II.

Hunt, Charles E.

Hunting-ton, Charles P.

Huntington, George II.

Hurlbut, Moses C.

Jacobs, John

Kellogg, Giles C.

Kendall, Isaac

Kingman, Joseph
Knight, Jefferson

Knowlton, William II.

Kuhn, George II.

Ladd, John S.

Langdon, Wilber C.

Leland, Alden
Lincoln, Abishai

Lincoln, F. W., Jr.

Little, Otis

Littlefield, Tristram

Lowell, John A.

Marble, William P.

Marcy, Labaii
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Payson, Thomas E.

Pease, Jeremiah, Jr.

Perkins, Jonathan C.

Plunkctt, William C.

Pomroy, Jeremiah

Preston, Jonathan

Prince, F. O.

Putnam, George
Read, James

Heed, Sampson
Kice, David

Richardson, Nathan

Ring, Elkanah, Jr.

Rockwell, Julius

Royce, James C.

Sikes, Chester

Simmons, Pereg

Sprague, Melzar

Stevenson, J. Thomas
Storrow, Charles S.

Strong, Alfred L.

Stutson, William

Sumner, Increase

Swain, Alanson

Tuber, Isaac C.

Taft, Arnold

Talbot, Thomas

Taylor, Ralph
Thompson, Charles

Tilton, Abraham
Tower, Ephraim
Train, Charles R.

Tyler, John S.

Tyler, William

Upton, George B.

Vinton, George A.

Wallace, Frederick T.

Walker, Amasa
Warner, Marshal

Wilkins, John H.
Wilkinson, Ezra
Wr

ilson, Milo

Wood, Nathaniel

Mr. FOSTER, of Charlemoiit, (pending the

call,) stated that he had hesitated all along upon
the question, and hesitated then, and declared to

the Convention that he was not ready to vote,

and asked to be excused.

Upon motion of Mr. 33RIGGS, he was ex

cused.

The next resolve which came up in order for

the consideration of the Convention was read, as

follows :

Resolved, That all ballots required by law to be

given at any national, state, county, or munici

pal election, shall be deposited in sealed envel

opes of uniform size and appearance, to be fur

nished by the Commonwealth.

Mr. OLIVER, of Lawrence. I move to insert

in the second line of the resolve, after the word

&quot;election,&quot; the Avords &quot;or in the election of

town clerks, or selectmen of towns.&quot;

The objection which has been raised to the ap

plication of this principle to towns is, that is puts
towns to very great inconvenience, because they
have a numerous class of officers to vote for, and

as they vote for them separately, it would require

that each voter should be possessed of nine, ten,

or a dozen envelopes. Because it is a matter of

great inconvenience, as they say, all the towns in

the Commonwealth are to be exempted from the

operation of this principle. Now, it so happens
that this amendment, which I proposed, will

settle the principle, so far as towns are concerned;

and I do not see that the objection raised against

it amounts to anything, and it will put those who
reside in cities and those who live in towns

somewhat upon the same footing, so far as the

principle is concerned.

Let us look at the amendment in connection

with the resolution. The object of this resolution

is so to amend the Constitution as to prevent any
improper interference with the voter, by which he

shall be influenced to deposit his vote contrary to

his conscientious convictions. Now, by it, such

protection is afforded to that class of men in our

manufacturing cities, but it is not afforded to

them in manufacturing towns. Here, for instance,

is the member from Methuen, (Mr. Davis,) who

represents large manufacturing corporations, and
in the town of Fall River, represented by my
friend upon the left, (Mr. Hooper,) there are sev

eral of these manufacturing corporations, and

there is the gentleman from Oxford, smiling very

blandly upon me, with his cane up to his nose,

(Mr. DeWitt,) [laughter] who represents a large

manufacturing town. Now, those who are placed
at the head of these manufacturing establishments,

if disposed to oppress and grind down these oper
atives in this way, can do it to their heart s con

tent
;
while we who live in cities, because we

happen to have twelve thousand inhabitants,

when they only have eleven thousand nine hun
dred and ninety- nine, are not permitted to do it.

Now, if this principle is just, it should be applied
so as to put us all upon the same footing, and I

submit to gentlemen from the rural districts if

they are not willing so to apply this principle to

the election of those officers in the towns, arid

make that little sacrifice in order to win over to

them and their party the love and affection, and

thereby the votes, of a considerable portion of

those who have heretofore voted against them ?

With these views, I submit the proposition.

Mr. LOTHROP, of Boston. I hope that the

amendment proposed by the gentleman from

Lawrence, (Mr. Oliver,) will prevail. I have

contented myself heretofore, and expect hereafter,

in most questions which may come before the

Convention, to content myself with giving a

silent vote. I came here to listen and to be

instructed by the wisdom of gentlemen more

conversant with public affairs, and the great prin

ciples of government at least with the practical

application of them than I am
;
and after hear

ing all that can be said on all sides, and upon
every subject, to make up my own judgment,
and give a silent vcte. I have listened, too, with

interest, to the long and able debate and it haa

been eminently able and interesting upon the

subject now before us, and yet I cannot content

myself in the present case with simply giving a

silent vote. I endeavored once, in the Commit
tee of the Whole, and once in Convention, to

obtain the floor, and I failed
;
but now I have

obtained it, at so late an hour, and so advanced a
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stage of the proceedings, that it is almost impos
sible to say anything that will influence the

action of the Convention. But I cannot content

myself with a silent vote, and must beg the in

dulgence of the Convention for a few moments.

I shall not trouble them often, and shall not

now trouble them long.
I cannot concur in the sentiment expressed by

my colleague from Boston, yesterday, that this

question is one of 110 great moment
;
that this

secret ballot is an unimportant matter. I believe

that this whole question of the qualification of

voters, as to who shall vote, and how they shall

vote, is just the most important matter which
can come before this Convention. It touches the

very fountain of power, and that is the most

important thing we can touch. If you make the

fountain pure, the stream will be pure ;
and if

you make the fountain corrupt, the stream will be

corrupt. The very question now before us is the

most important question that we can decide upon.
It is a matter of very little moment, comparative

ly, what oflicers you make elective, but of vast

importance who shall elect them, and how shall

men vote in electing them
;
for these are matters

whose influence may affect the whole course and

policy of the government, and the whole charac

ter of the people. The whole series of resolves

on the qualifications of voters is vastly important,
and this particular one equal in importance, in

my judgment, to that of any other. I have

never, at any time, so much wished to be a man of

eloquence and power, with ability to sway the

hearts and minds of men, act upon their con

sciences and bring them over to my convictions, as

I have during this discussion
; for, extravagant

as many gentlemen may regard the opinion, it is

nevertheless my honest conviction, that with the

exception of some few paragraphs and principles
in the Bill of Rights, we can introduce into the

Constitution no thought or principle of more

importance than that involved in the reso

lution before us. We can put nothing into it

that in its gradual operation, its gradual influence

upon the moral character and sentiments of the

people will so effectually tend, in my judgment,
to eat out of the heart of the people all that moral

manliness of character which alone can make
them worthy to be free. This is the light, Sir, in

which I regard the principle of the secret ballot,

and it is because I so regard it, that I desired to

express my opinions and feelings in relation to it.

It will be seen from the thoughts I have now
expressed that I do not approach the subject as a

partisan. I am not here as a party man, and I

having nothing to say about the action of the

last or former legislatures on this question of the

secret ballot. I endeavor to place myself above

these considerations, and to look at the subject

broadly in its moral bearings.

I am surprised to find, Sir, that either I have

been all my life mistaken as to what is the fun

damental idea, thought, or principle, lying at the

bottom of democracy, or else I am myself, 111 my
own judgment, at least, more democratic than the

democratic majority of this Convention. Sir,

what is the great thought lying at the foundation

of democracy ? Is it not respect for the people,

confidence in their intelligence, in their honesty,
in their independence of character, in their ca

pacity for self-government ? Certainly, it is, Sir.

Docs the resolution now on your table, Mr.

President, embody that idea, carry it out and

hold it up to admiration and reverence, as the

basis upon which we rest the government of this

Commonwealth r I think not, Sir. Distrust of

the people is the very essence of the resolution.

Gentlemen may turn it and twist it as tbey

choose, but in my judgment, if you analyze it,

and get at its essential spirit, it will be found to

contain nothing but a distrust of the people. It

originated in that feeling of distrust, and it ex

presses and embodies it.

That feeling of distrust, Sir, is not part of my
democracy, and nothing astonishes me so much
as to find the Democratic party of Massachusetts

in favor of the resolution on your table. Sir,

what was the great cry against that old Federal

party ? I remember it well. I used to hear it

when I was a boy. Was it not that they (the

Federalists) had no confidence in the people ? Was
it not that they wanted to make our government
as little republican, as anti- democratic, as possible

that they wanted to surround the people with

all the checks and safeguards they could bring to

bear, because they questioned their capacity for

self-government : That was the great outcry

against the old Federal party and the great cause

of their failure. Now, Sir, I appeal to the ven

erable gentlemen of this body, to tho.se gentlemen
whose whitened locks remind me that they arc as

old almost as the Union itself, whose early days
witnessed the infancy of our independence as a

nation, and who are acquainted with all the facts

in the great struggles between those two old

parties. I ask all gentlemen to call up their

knowledge of history, and see if they can find in

any of the speeches or letters of the leaders of the

old Federal party, in any of the plans or laws

winch they ever brought forward, any declaration

of principles, anything at all connected with that

party which indicates such a distrust of the peo

ple, of their honesty, their integrity, their intelli

gence and their capacity for self-government, as is
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necessarily involved in the resolution now before

you ? I think not. Sir, what do you say to the

people by this resolution ? You say to one por
tion of them &quot; you are so narrow-minded, so

bigoted, so intolerant in your partisan spirit, in

your political sentiments, that you will not allow

or acknowledge any diversity of opinion ;
and

you carry out your intolerance into all the indus

trial employments and occupations of life, with

drawing your patronage, driving from your em

ployment and oppressing in every way you can,

those whose political sentiments do not accord

with your own.&quot; That is what you say to one

portion of the people. To another portion you
say,

&quot;

you are so mean-spirited, you have so little

independence, you have so little courage and

manly independence, that you dare not go up to

the ballot-box and express openly and fearlessly

your opinions upon the great public measures of

the
day.&quot; That is what you say to the people by

this resolution. Now, Sir, is it necessary, do we
wish to put such a declaration as this into our

organic law, and proclaim it to the world that this

is our opinion of the people of Massachusetts ?

I think not. I think it would be better to leave

a matter of this kind to the legislature and to

allow them to make such enactments in relation

to it as from time to time the state of the public

mind, or the course of public affairs may render

necessary. It is not a rule which we should in

corporate into our Constitution. The only argu
ment in favor of the resolution before us, is its

necessity, and the admission of its necessity is an

impeachment, nay, a condemnation of the people
of Massachusetts as being deficient in moral man
liness, as wanting all those higher attributes of

character which alone make men worthy to be

free.

Adjournment.

Mr. WILSON, of Natick, Mr. Lothrop having
yielded the floor for that purpose, asked the unan
imous consent of the Convention to submit a

motion that the hour of adjournment be post

poned for this day until two o clock.

Objection was made, and on motion of Mr.

WILSON, the Orders of the Day were laid on
the table.

Mr. WILSON then submitted the motion that

the hour of adjournment, which by order of the

Convention was fixed for one o clock, be postponed
this afternoon until two o clock.

The motion was agreed to, and the Convention

again proceeded to the consideration of the

Orders of the Day.

Mr. LOTHROP. I was proceeding to say
that the only argument in favor of this principle

was its necessity, and that the admission of its

necessity was an impeachment of the people of

Massachusetts as being deficient in all those

moral qualities, in all those higher attributes of

character which make men worthy to be free.

Sir, I had supposed, when this matter was first

proposed to the people of Massachusetts, that there

would be an instantaneous burst of indignation

against it that there would be a general cry of

&quot; we are not afraid to go up to the polls and cast

our votes according to our own conviction.&quot; But

the very fact that the people of Massachusetts

received the proposition quietly, is, to my mind,

the strongest evidence of its necessity. Did I not

see before me the gentleman from North Brook-

field, (Mr. Walker,) who, as I understand, has

the honor of the paternity of this measure, I

should have supposed it would have caused the

political death of any man to have proposed such

a thing to the people of Massachusetts.

My first objection, then, to incorporating the

principles contained in the resolution on your

table, is, that it casts an imputation iipon the

moral character of the people of Massachusetts.

It is an assumption that they are wanting in

honesty, in independence, and in that spirit

which alone makes man worthy to be free.

My next objection is, that it tends to cultivate

among them that very spirit which its advocates

say it is intended to discourage. It tends to en

courage the political intolerance it would suppress*

and to cultivate the spirit of subserviency and

concealment. It is designed to meet, and it will

meet and foster that spirit, and make men more

and more afraid to come out boldly and openly in

the expression of their opinions. It tends to make

them the blind tools of parties. Sir, I do not

know much of the political manoeuvres, or party

management, in the different portions of the

State, but I have heard it stated I think I have

seen it in the newspapers, I cannot say whether

it is true or not that multitudes of these envel

opes are bought at the secretary s office, here in

Boston, by the several political parties, carried

into every portion of the State, and the votes

being deposited in them, they are sealed up, and

in this condition delivered to the vote distributors

and by them offered to the people at the polls,

who deposit them in the ballot-box withxmt open

ing, and thus, without knowing what they con

tain, or what votes they cast. I have been told

that is the practical operation of this sealed

envelope law. Now, I ask gentlemen if they

believe that a law, which can be so perverted,

so abused, which is capable of being the instru

ment of so much deception, is the best method of

obtaining a full and free expression of the senti-
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ments of the people of Massachusetts ? Do we
want to make permanent, as a part of our Consti

tution, a principle which is capable of so much

perversion ? Sir, my great objection to the reso

lution on your table, either as a law or as a con

stitutional provision is, that a contains a principle
which can be so perverted and. abused, that it

necessarily tends to degrade and debase the moral

sentiments of the people. I do not believe in the

necessity of adopting it for the protection of any
honest, upright man in the open and manly ex

pression of his opinions at the ballot-box. Of
course I know but very little of these matters by
experience and personal observation. I do not

connect myself with political agitation. I do not

stay long at the polls. I do not see any of the

operations of the political manocuverings and in

fluences which are at work during the canvass ;

but, Sir, I have some knowledge of human na

ture, and I believe that all men of all parties

always respect honesty, intelligence, and inde

pendence of character. I do not believe that any
man, in any relation or condition of life, ever

suffers from an honest, judicious avowal of his

political opinions. Why, Sir, how do we regard
these tilings in our legislative bodies ? Have we

any respect for a man who will dodge questions
when they come up or who manages, somehow,
to be out of the way when the yeas and nays are

called ? Do we not respect a man for an honest,

open, manly expression of his opinion, however

widely it may differ from that which we ourselves

entertain ? Are gentlemen in this Convention,
who entertain views and opinions differing widely
from mine in relation to this matter now before us,

going to have hard and bitter feelings towards me,
because I have risen to day, and, in an open and
frank manner, expressed my views upon this sub

ject ? I do not believe any man will feel less

kindly disposed towards me. Why, then, I ask,

can we not have the same confidence in the peo

ple of Massachusetts which we have in each

other ? Why cannot we believe that the same

spirit which prevails among ourselves, prevails
also among the people, and will influence them in

their conduct ? I have heard reports, and I be

lieve there may have been cases, where a noisy,

boisterous, meddlesome politician may have lost

his place on account of his politics, or rather on
account of his character. But I do not believe

you can find a single instance, in the whole po
litical history of Massachusetts, where an honest,

quiet, sober, industrious, sensible man, faithful

in the discharge of his duty, has ever suffered,

either in person or property, for an honest ex

pression of his political opinions, or has ever been

discharged by his employer, simply because he

did not vote as his employer wanted him to. If

you will search from one end of the State to the

other, I do not believe you can find such an in

stance
;
but if you can find such an instance, I

believe it is better for the community, looking at

the moral influences of the matter, that he should

come out openly and honestly, in the face of day,

and suffer, if suffer he must therefor, with the

consciousness of having thus acted openly, than

that he should be protected, in the concealment of

his action and opinion, by going to the polls and

depositing a secret ballot. Sir, I never felt so

small, it may be a matter of prejudice, but I

never felt so small as I did the first time I had to

go up to the polls and deposit my vote in a sealed

envelope. The dignity, the sacrediiess, the ma

jesty of the act was all gone to me.

Mr. President, I have some doubt as to the

right in regard to this matter. I have no doubt

as to the moral right, biit I have some doubt as

to the civil right of a man to conceal his vote in

our elections. I have great doubt as to the right

of any man to do secretly, or by concealment,

anything which affects the public affairs or the

public interests of the community. I cannot un

derstand the distinction which the honorable

gentleman from Taunton makes in reference to

this matter. It will be recollected that upon the

first morning of the session of the Convention,

that distinguished civilian and jurist drew this

distinction : that while we, the delegates in this

Convention, and the members of the Senate and

House of Representatives in the legislature, being

the representatives of the people, must always be

required to vote openly, so that the people may
know how their representatives vote, yet the

people themselves, in their primary capacity,

voting in their elections, may vote secretly, or

may be compelled to vote secretly. I say I can

not precisely understand this distinction. Sir,

am I a sovereign in my own right ? Am I a per

fect, absolute, and entire sovereign, because I am
one of the people, and have the right to vote ?

By no means, in my judgment. I only have a

portion of the delegated sovereignty of the peo

ple, delegated to me as a voter by our Constitu

tion and laws a certain right and power to vote

according to my own conviction of what is for

the public interest. I deny the moral right of

any man to conceal his action upon public affairs,

upon the great interests that affect the whole

community; and I contend that he is under ob

ligations to make it known. I question the civil

right of voters to be allowed absolutely this con

cealment of action and opinion. I deny entirely

his moral right to do so, and I believe in every

instance where a man does it he does injury to
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his own conscience, and to the community, by
not allowing his influence and opinions, what

ever they may be, to go forth to swell the general

tide of what he believes to be just and right. I

do not like to ingraft into the Constitution of the

State of Massachusetts, and publish to the world

a principle which recognizes and establishes for

ever the right of the voter to conceal his action.

I do not think that the voters of this Common
wealth have any more right to conceal their

action than the members of this body. We
require men to vote here, and in all important
matters we take the vote in such a way that it

shall be known-how any individual votes. It was

upon that principle that I introduced an order some

time ago requiring every man to vote, or be subject

to fine and imprisonment if he did not, because

it is a trust confided to his hands. It is not an

inherent, actual, and inalienable right in himself

to vote, but it is a right delegated to him by the

action of the community in which he resides, and

for the exercise of that right he is just as much
amenable to public opinion, as the representatives

of the people are upon the floor of this hall.

I desire to say a word or two upon the amend
ment of the gentleman from Lawrence, (Mr.

Oliver). I much preferred the amendment

offered in Committee the other day, by my hon

orable friend, the delegate from Pittsfield, (Mr.

Briggs,) and I was very sorry that that amend
ment did not prevail. I do not see how a major

ity of the Committee could consistently refuse to

support it. If the principle of the secret ballot

is correct, apply it thoroughly. If it is not cor

rect, do not incorporate it into the Constitution

and establish it for all time to come, for certain

elections and certain purposes. I object to the

resolution as it now stands. I do not exactly
like the amendment of the delegate from Law
rence, as it has not, in my judgment, gone far

enough. I object to the resolution as it now
stands, because you exempt from the operation of

the principle the very places, where, in my judg
ment, it is most needed. I am not very familiar

with the manner in which elections are conducted

in the country, but I have some knowledge of

the manner in which they are conducted in the
\

cities. I have a general idea and perception of I

the relations of members of a city to each other, !

and members of a country town to each other, I

and I ask gentlemen just to look at this rratter
|

and see if the poor man is to be protected in the
!

exercise of his elective franchise against all the
j

extraneous influences of wealth that may be
;

brought to bear upon him, whether he does not

need that protection rather more in the country
town or village, than in the city ? How is it in

;

elections in this city, for instance ? Take the

case of a merchant largely engaged in the ship

ping business, who has a great establishment on

India Wharf, or that of the commission merchant

on Milk Street, who is doing an extensive busi

ness, and who has multitudes of persons in his

employ, from the confidential clerk down to the

lowest stevedore. How does he know in what

way the men in his employ vote ? The merchant

leaves his place of business at one or two o clock,

goes up to Tremont or Beacon Street, or the part

of the city where he resides, stops on his way at

his ward-room and deposits his vote. The per
sons in his employ, and over whom he is sup

posed to exert an adverse influence, at the very
moment of their voting, vote down at the North

end, or over in South Boston, or in East Boston,

and yet the idea of gentlemen is, that the mer

chant wants to watch these men to see how they

vote, and therefore the sealed envelope is pro
vided. In the city the employer and employee
do not vote together in one case out of ten. The
rich men vote in one quarter of the city, where

they reside
; their clerks, workmen, stevedores,

and the men whom they employ, and over

whose votes they might be supposed to exert an

influence, live in an entirely different quarter, and

are not under the eye of their employer when they

vote. They do not need this particular protection,

and I say that it is not so much needed here as in

the very country towns which gentlemen insist

shall be exempted from this principle. How is

it in the small town or village ? The people on

election day meet together in one place, and

there is perhaps but one poll. In a village there

are but one or two rich men, one man richer

than the others. Perhaps he is moderator, or if

he does not hold that office, he may be one of the

selectmen. How does that rich man stand in

relation to one half of the voters ? Why, per

haps he has a mortgage upon one man s farm,

another upon that storekeeper s goods, and he

holds a note against another man for tAvo hun

dred or five hundred dollars. The time for the

redemption of the mortgage upon that farm has

about expired, the note has nearly arrived at ma

turity, and the man who has mortgaged his goods
wants all the money he can raise for the purpose
of going to Boston and buying more. All the

poor men in that town are in some way more di

rectly in the grasp of that rich man, than any
man in the employ of the rich man in the city

ever was within the grasp of his employer. I

am reasoning upon general principles, and of

course I do not speak from personal experience

and observation. My great objection to this res

olution is, that you do not thoroughly apply this
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principle of the secret ballot, and carry it out

fully in all elections, as you ought to do if the

principle is a good one. A few remarks upon one

other point, and I will then relieve the Conven

tion. I believe the principle involved in the res

olution, in its moral operation upon the people,

would have the effect of lowering the tone of

manly, moral and independent sentiment among
them, even if it accomplished its avowed purpose,

protection to concealment. But it does not, as

a matter of civil right, protect the voter in the

least, and it is, therefore, a great sham. It does

not give him the slightest protection as it now
stands. To give protection, you must carry out

the idea, that the voter has an absolute right to

be protected in the secrecy and concealment of

his vote, and make it penal for any one to attempt

to violate that secrecy, especially with a view to

injure the voter in his person, property or char

acter but what protection docs the resolution, as

it now stands, give him r Here am I, a clergy

man -in the -city of Boston. You say I havcTl

right not only to vote secretly, but, as implied in

the resolution, to be protected in the concealment

of my vote. I have always gone up like a man to

the polls, with a ballot in my hand, and depos

ited it, and I suppose every man in my congre

gation has known how I have voted. I have

gentlemen of all political opinions, in my parish

they are my personal friends, and I trust that

we have got along, so far, pleasantly together.

But I do not know what may arise hereafter, in

times of great political excitement, when some

question should come up upon which it may be

very dangerous for me to express my honest and

independent convictions, in the way I have al

ways been in the habit of doing. But yet I

want to vote. Gentlemen say that I can give it

under the secret ballot, and I am safe. So I go

and deposit my secret ballot. The next day two

or three of my parishoiiers may come to me, who
are pretty well aware that I differ with them and

they from me, in our views of public men and

public measiu-es, and say, Mr. Lothrop, how did

you vote yesterday r What am I to do in such a

case ? Tell a lie, out and out r If I tell them

that it is none of their business
;
that is just what

we wanted, say they. We know now, that you
did not vote our ticket. If you did, you would

be willing to say so. You tell us, it is none of

our business, and we tell you, if we have got any
influence in this parish, you will have to walk.

There is just my position. I must either lie, say

nothing, tell them that it is none of their busi

ness, or I must come out honestly and indepen

dently like a man, as I trust in God I should,

and tell them what ticket I voted. And the re

sult is, that I have got to say at last, what I

would rather say at first. Unless you add to that

resolution some provision, by which no man in

my parish shall dare to ask me, how I, an inde

pendent voter of Boston, voted, you give me no

protection by this secret ballot. If I have got to

protect myself, at last, by my own manhood and

independence of character, and stand upon that,

I had rather do it in the first instance, without

your secret ballot. And this is my great objec

tion to the principle involved in the resolution

upon your table. I hope the amendment of the

gentleman from Lawrence, (Mr. Oliver,) will

prevail, though I would much prefer to have an

amendment which would go farther, similar to

the one presented by the gentleman from Pitts-

field, (Mr. Briggs). I thank the gentlemen for

giving me their attention, and regret that I have

detained them so long.

Mr. CHAXE, of Norton. I move the pre
vious question.

Mr. IIOPKIXSOX, of Boston. I hope the

previous question will not be taken, for the sim

ple reason that I wish to occupy the attention of

the Convention for five minutes to discharge what

I deem to be actually due from me to certain

members of the community, and not with the in

tention of entering into a general discussion of the

subject.

Mr. DUKGIX, of Wilmington. I hope the

previous question will ^not be sustained. I did

want to make a few remarks myself. [Laughter.]
The motion was then put, and there were

ayes, G6
; noes, 76.

So the previous question was not sustained.

Mr. HOPKIXSOX, of Boston. Mr. Presi

dent, I will make my acknowledgments to the

Convention for the opportunity they have given

me of saying the few words which I feel that I

ought to say, before the vote shall be taken upon
this question. And in the first place, allow me
to say, in relation to the amendment, that I can

not agree with some gentlemen, who seem to think

the way to establish a principle is to limit it. I

shall still feel constrained to vote against the

amendment upon the ground that the whole re

solution is a bad thing, upon a bad principle, and

therefore the less general its application the better.

If, on the other hand, I could see that it was es

tablishing a principle which I believed to be right,

then I should take a different course, and go for

extending it as broadly as possible. The purpose

which I had in rising was, as I had the honor to

suggest, to pay a debt which I felt that I owed to

certain persons in a community in this Common

wealth, for the kindness and confidence hereto

fore manifested toward me by them. And in
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doing this, I can assure the Convention that I

have no thought of going into detail in respect to

a matter of which I think the Convention have

already heard enough. I refer to the reference

which has been made to the population of the city

of Lowell. I had the honor for several years, and

on several occasions, to represent that community
on this floor. And I am grateful for the confi

dence they were pleased to repose in me. I am
not only grateful to my political associates and

friends, but I acknowledge the kindness and in

dulgence which I also received from my political

opponezits ;
and therefore when I hear represen

tations calculated to prejudice them, I feel that I

ought here to testify, as a witness, so far as my
means of information goes, and I believe they
are as great as those of any other gentleman, to

the character and integrity of that community.
I refer 110 less to the employers than to those who
are employed ; and I say here, that I do not

believe there exists in this Commonwealth, any
where in its whole length and breadth, a com

munity of more intelligent, independent, and

fearless men than those that are employed there

on those large corporations. I have been in

timately acquainted with large numbers of them,
and I know as well as such a fact is capable
of being established for much of the time

when I was associated with them, strong charges
were made and loud outcries against the op

pression of the masters in this particular matter,

that these mills contained a decided majority

against those charged with that oppression. At
some times the political parties waxed warm, and

the canvass was violent
;
and I know we had a

strong and decided working majority outside of

the mills, sufficient to carry us safely through
with any measure

;
and that majority was often

greatly reduced and once entirely neutralized and

overcome by the majority against us in those

mills. Those men employed in those mills are

the very last people whom any man, in his sober

senses, would tliink of influencing by tyranny.

They would sooner turn out every agent and
overseer than the agents and overseers could turn

them out. Their number, fortified by a just

cause, would be vastly superior to that of their

supposed masters. They had, undoubtedly, in

some rooms, overseers of different politics, and

sometimes the Whig party, in the earnestness of

their /eal, would charge that the operatives were

retained, and still operating against them by the

power the overseers had who thus virtually con

trolled the vote. But I believe that charge was
also unfounded and grew out of the spirit of party

animosity which operated at the time. I believe

that it was not only untrue, but impossible to be

true that any such influence was there used.

Nothing like subjection could exist there in that

community ; and from the intimate acquaintance
Avhich I had with the agents who had the charge
of those establishments, I could not rest quietly

without recording the fact that they were as in

capable of using that sort of influence as the men
whom they employed were incapable of being

operated upon by such influence. I never was

associated with a set of men more liberal and at

the same time more independent and upright than

the overseers in these establishments. These

overseers were also of mixed politics, belonging to

both parties, and the eye of every man was upon
them, and it was utterly impossible for them to

exert that influence if they had endeavored to do

it. Sir, it is possible at any time, in the midst of

a heated canvass, to pick up rash expressions or

hasty remarks. Go into the oyster saloons, or

places dignified by that appellation, go into the

streets or barber s shops, where men congregate

together and listen to their language, and you can

always find somebody who has said a foolish,

weak thing. But that is not the way to make out a

case against a community, nor anything approach

ing to the proper way. A community is not lia

ble for rash language used anywhere. I did not

object to the gentleman from Lowell when he

read evidence upon one side from the proceedings
of the legislative committee, reading only rebut

ting testimony, in relation to the charge against

himself and only that which went to sustain the

charge against the agents of the mills. For two

reasons I did not object to it
;
because I would wish

that gentleman, a friend of mine, to whom, of

course I could owe no ill will, to have the fullest

opportunity to vindicate his character whenever

he sees fit ;
and the other reason is, I think the

Convention would be glad to heprless rather than

more upon the subject. But looking at the fact, I

believe that everywhere, where the charge has

been made by a responsible party, and met before

any committee or body of men whatever, it has

been frowned out of sight and out of hearing. It

is unprovable, it is unproved, and, from the char

acter of the parties supposed to be concerned, it is

impossible.

Permit me to say one word by way of defining

my position upon the question before us
;
and it

is this, that I agree in most that has been said by
my colleague from Bo.^ton, (Mr. Lothrop,) as to

the insult it carries upon the character ofthe people

themselves, whether the supposed oppressor or the

supposed oppressed. I believe the secret ballot is

immoral in its tendency, for this reason. If you
would raise a man to a feeling of independence,

you must ask him to begin by acting and taking
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the first step of independence, and not allow him

to begin by sneaking first, in order to establish his

independence. If a man goes up to the polls and

deposits a secret ballot very slyly, because he

wants secrecy, he goes away prepared to the next

sly and mean thing. On the contrary, if he takes

a manly step and does a manly act, and vindicates

his independence in the first place, he is prepared

to do it again, and he becomes disenthralled and

free from that moment. I cannot consent to sanc

tion such a principle, by my vote. I no more

believe the assertion made here made honestly

no doubt, and by a gentleman who thought it

was true but I no more believe the assertion,

that by passing the secret ballot law, two thousand

people were disenthralled in Lowell, or anywhere

else, than I believe that members of this Conven

tion arc afraid to speak out their sentiments. It

is impossible that it should be so. It is not only

a disparagement and depreciation of the honor, the

intelligence and independence of the voters in this

community, but it is also of evil example, and the

establishment of a practice, tending to sink still

lower, or to do away entirely with that degree of

self-respect which may remain
; because, whoever

has practiced an act clandestinely is very likely to

do it again. But, whoever has taken the first step in

vindicating his manhood, is more likely to do it

again. I shall feel compelled, for the reasons given,

to vote against the amendment ; because, it is a bad

principle and should be limited. But, I shall also

vote against the resolution itself. Thanking the

Convention for the opportunity given to me to

say these few words, I leave the subject.

Mr. D URGIN&quot;, of Wilmington. Mr. President.

It would be a very singular circumstance indeed,

and an almost unheard of one, for there to be a

very great excitement about a murder or rnan-

slaug iU-L when no one had been committed, and

when no individual was missing from a com-

munitv. We arc all here. There has been a

great deal of excitement, and so to speak, a great

deal of smoke in the old Commonwealth of Mas

sachusetts, during the last three or four years in

regard t~&amp;gt; fraud-* practiced, and the undue in-

fluenco brought to bear upon men who have as

good a right as you or I have to go up to the polls

and vote untrammelled. Whence does all this

excitement ari-e ? Is it possible that so much
smoke can arise without one particle of fire r It

seems to me a little strange if it can.

But, I want my good friend from Boston, (Mr.

Lothrop,) to tell mo, as a philosopher, how it is

that is does not require any fire to produce such

a smoke. There is one thing which he assumed

in his argument. First, that the secret ballot has

a tendency to eat out all manhood. That is to

say, it is a worm or a kind of animal created to

eat out the vitals of community. Still, Sir, he is

not content to have the operation of the animal

confined ;
he wants to have the eating out made

universal. Xow, Sir, if there was a ship s crew

of a hundred men in jeopardy, if I could save

only fifty I would do it
;
I would not say, if I

cannot save the whole one hundred men, they

may all be allowed to perish. No. But, he says

that, though it is immoral, and we have no right

as citizens to use the secret ballot, yet we should

carry it over the towns and the factory villages

especially. He, in the first place seemed to predi

cate his argument on the ground that there was

no need of it, if the course of his argument has

any force at all. And then, he goes on and draws

a picture far more graphic than I can, because he

is more able to do it, of the necessity for it in the

factory villages ; and, he says, there is the place

where it is wanted. Admitting his argument to

be good for anything, it goes to show that there

is actually a need of the secret ballot. That part

of his argument ought to go for what it is worth,

and it certainly shall.

Then in regard to his unbelief that such in

stances of oppression ever occur, I will tell him
that I know a rich nabob, such as he has de

scribed, who has used just that kind of oppres
sion. I know a man personally, and if papers
are wanted they can be produced, who had in his

employ an individual for more than fifteen years,

and when a hotly contested presidential canvass

came up, he said to this man in his employ, who
was a most honest, trust-worthy man, &quot;Which

way are you going to vote ?&quot;

&quot; For Martin Van

Buren,&quot; said the man. &quot; Well, I am going to

vote for Harrison, and if you put in your vote for

Martin Van Burcn, I shall dismiss you. I want

you to understand that my interests are all one.&quot;

i The man replied,
&quot; I shall vote for Mr. Van Bu-

1

ren.&quot; And he was as good as his word. He
went up and deposited his vote, openly I suppose.

I

What was the consequence ? He was dismissed.

j

He had been employed fifteen years by this rich

! man, and so to speak, he knew but little about

i any kind of business except that in which he had

i

been engaged. His dismissal produced a sad

change in his circumstances. He was out of em-

; ployment ; became discontented and to a certain

i extent depressed in spirit, and after a short time

j

he put an end to his existence. His dismissal

|

was admitted by all parties to have been the cause

j

of his unhappy death.

Mr. LOTIIROP, of Boston. With the permis

sion of the President, I would like to inquire of

I

the gentleman from Wilmington, what protection

the secret, envelope ballot would have been to
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that man, admitting all the circumstances in every

other respect to have been the same.

Mr. DURGIN. The question is a very proper

one ;
but the circumstance was brought forward

to disprove the position which the gentleman from

Boston had taken. It was introduced to remove

his unbelief; it was to make him a believer.

That was the reason that I brought forward the

circumstance^ and not in order to answer such a

question as that which he propounded. It was

never professed that the secret ballot would be a

protection in all cases, so as to be a sovereign

remedy, or place it out of the power of Yankee

contrivance Jo get around it in some cases. But

it will be a tremendous check upon the spirit of

oppression in that respect. I am really at heart

sorry that there are circumstances which demand

this, that there is a necessity for it which my
friend, I believe, at first contradicted, and then ad

mitted. I did not know really to which side he

was coming. He at first denied its necessity, and

then admitted it.

Now, I sometimes talk to the people on the

Sabbath day as my friend from Boston does.

Now, you can talk about independence, but it is

not so easy for every-body to live up to it. I tellmy
people that if they are not willing to let me vote as

I choose,
&quot; Do not have me

;
I cannot suit

you.&quot;

I let them understand this at the outset ; and I

suppose that is the way my friend from Boston gets

along with his people, for I understand he is an

independent, fearless, go-ahead sort of a man. I

presume he tells them, as I understand he has told

them more than once, that he would attend to his

own affairs, and they might attend to theirs. Now,
Sir, I glory in his independence ;

but it does not

follow because he and I are independent, that

every-body else is of the same stamp. Why, if

you talk to some men about stopping their bread

and cheese, it would scare them half to death
;

they would be so terrified that they would not

know what to do
;
but it is not so with my friend

here.

This brings me to another idea. He says that

the secret ballot defeats the very end it would se

cure ;
that is to say, it is designed to defeat the

possibility
of any such thing as fraud or oppres

sion ;
and still, because some individuals will seal

up a vote in an envelope, and go and give it to a

man, therefore he is obliged to vote in a certain

manner. But if such a vote is given to me, does

it follow that I must carry it ? By no means.

Every man can see who he is going to vote for if

he chooses. He is under no necessity of receiving

the envelope sealed
;
he can receive it open, and

put his ballot in it, and seal it up himself. That

is the design, that every man should do so
;
and

if, as has been said, frauds have happened in this

way, that is a good lesson for the voters ;
after

they have been deceived once, they will look out

the next time, for a burnt child dreads the fire.

They can take out the vote, read it, and seal it up
themselves, and nobody has any right to prevent
it. And where is there any chance of fraud

then ? If there is any fraud perpetrated in this

&quot;way,
it is wholly on account of the neglect of

the voters to do what they ought to do, and to

know what they ought to knowr

;
it is entirely

extrinsic of the system.
This idea that it affords no protection has been

rightly answered by my friend from Worcester.

What business has any man to know how I vote ?

What business has my friend from Boston to know
what I had this morning for breakfast r What
business have I to know what he had for break

fast, or what he is going to have for dinner ?

Not a particle. What business has any individ

ual to meddle with that independence, that right

which Heaven has given to me, to vote for those

who shall rule over me according to the dictates

of my own conscience ? The whole matter will

be brought to light ; it is not a matter which can

be carried on in secrecy. The only secret about

it is how each individual voted
;
but the whole

result is disclosed as soon as the vote is declared.

There are so many votes for this man for govern

or, and so many for that man, and so many for

the other
;
the result is not secret at all. But

gentlemen object that the mode of voting is se

cret although the result is open. Why, Sir, you
might just as well say that you will not drink the

pure spring water because it has been running

through the bowels of the earth where it is se

cret ;
and therefore, when it comes to be devel

oped, when it comes into view, you refuse to

take a draught. But it does not poison it, or hurt

it in the least, because it has been flowing secret

ly through the earth. And how does it affect

the purity of your election, because the votes are

given in sealed envelopes ? Now, I would to

Heaven that every man in the Commonwealth
was as independent as my friend from Boston

and myself in this respect ; but they are not ;

and, Sir, we have got to take things just as they

are, and not as they ought to be, or as we would

like to have them. We have got to make provis

ions to meet the exigencies that arise. I do not

hesitate to say that if every man in the Common
wealth was independent, there would be no need

of the secret ballot
;
but it is because they are

not so, that we do need it. These are the facts of

the case, and facts are what we have to deal

with. Now let us act accordingly. After all

this smoke has been rising, there must be a fire
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somewhere ; and having found out where it is,

let us go to work and put it out.

The gentleman further says the secret ballot is

an impeachment of the people of the Common
wealth, and is founded on distrust ;

but he did

not say whether the distrust existed, or that the

impeachment would be unjust. lie omitted to

tell us that. But he has admitted the necessity

for it, and in admitting the necessity he admits

the impeachment to be just, or else I do not Un

derstand logic. If a man is convicted of wilful

murder, and if it is right to hang any man it is

right to hang him. There is a necessity for it ;

and there is the reason for hanging him, because

he is legally convicted and according to the laws

lie must die. Now the gentleman admits that

there i.s a necessity, in his masterly argument
which I will do him the justice to say, is the best

argument in favor of that side of the question

which has been made upon this floor. It went to

an inconceivable distance beyond my comprehen
sion and reach

;
but that is not so much to be

wondered at, because I &quot; see through a glass

darkly.&quot; However, as other gentlemen are de

sirous of speaking, I will not say anything further

upon the subject.

Mr. ADAMS, of Lowell. Although represent

ing in part upon this floor one of the cities of this

Commonwealth, as much, probably, if not more,

interested in the settlement of this question than

any other city or town in the Commonwealth, I

have sat here very quietly in company with the

re^t of my colleagues ;
and not one of us has

opened his mouth upon this question from be

ginning to end, until now. The gentleman from

Dracut, (Mr. Brown,) went somewhat into the

question, but no gentleman representing Lowell

has yet -aid one single word upon it. I propose
to make a few remarks, which will probably be

finished in season to take the question before the

time or adjournment shall arrive. I should have

remained m my seat quietly, and suffered this

question to be taken without a word being said
j

from anv delegate from Lowell upon the subject,

had it not hccn that the gentleman from Bo-ton,

(Mr. Tlopkin-on,) has undertaken to speak for

Lowell here. He tells us that in 18i5 he repre

sented the city of Lowell upon this floor, and that

he knows something about the wants and wish.es

of that city, and the condition and circumstances

of her eiti/ens. 1 had the honor, also, of a seat

here with him at that time, and thus have perhaps
an equal opportunity with that gentleman to

know .-something about that city ;
but more than

that, Sir, I came from there just after breakfast

this morning, and I hold a commission from the

people of Lowell, conferred upon me by some two

48

thousand voters, to come here and represent them

upon this floor, so that I cannot consent to have

that gentleman speak for them
;
and I submit,

Sir, that in the whole range of subjects which

may come before this Convention for their con

sideration, there is not one which takes such a

deep hold of the sentiments and interests and

feelings of the people whom I have the honor in

part to represent here, as the subject which is now
before us. Gentlemen from Boston, or gentlemen
from anywhere else, may get up here and talk

about the independence of the voters of this Com
monwealth, but, Sir, I assert that the man who
will stand up here and undertake to say that the

people of Lowell do not need this protection, and
do not desire to have it extended to them, says
that which is not true in point of fact. Sir, it is

a mistake. I venture to say that a large majority
of the people of Lowell not confined to one

party, by any means, but a large majority of the

whole people are in favor of the secret ballot,

and in favor of having that principle incorporated
into the Constitution of the Commonwealth.
And more than that, Mr. President, I say that

there is a necessity for it. The very last time that

I had the honor of addressing a large concourse of

the citi/ens of Lowell, who were assembled to

consider this matter, I promised them that, if

elected, I would come down here and do all that

lay in ray power to secure the introduction of this

principle into the Constitution where it would
be entirely beyond the power of the legislature to

thwart the public will, as was done, I humbly
submit, by the present legislatxire. Acting upon
that principle, and putting confidence in those

promises which I made, the people elected me
and my associates for that purpose ;

for if there

ever was one subject which, more than any other,

has agitated the public mind in Lowell, it is this

very question of the free ballot. But, without

detaining this Convention at length upon that

point without going into the testimony in detail

which might be brought up, I undertake to say,

that any gentleman who has lived in the city of

Lowell within the past few years, knows perfectly

well that men there are improperly influenced in

their votes. I do not undertake to prove, and

therefore I will not assert, that there is anything
like wholesale coercion of the voters

;
but I will

state a simple fact, which is known to the people

of Lowell and almost everywhere else. If you
look at the history of these corporations from the

commencement until to the present time, you will

find that there has never been a single agent

who has not been of one and the same political

stripe ; this is perfectly well understood through

out the whole length and breadth of the Com-
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monwealth. The gentleman from Boston says,

that in these corporations a majority of the

voters are opposed in politics to the agents ;
I

cannot say how that is I know it is so in

some of them, and I know it is not so in

others ;
but I wish to submit this considera

tion. It is a fact that a large proportion of the

male employees in these corporations came from

New Hampshire and other Democratic States;

and I know from my own personal knowledge that

a very large proportion of those of my acquaint

ance were democratic in their tendencies when

they came there, and if they have not changed

since, they remain so. Unless there had been

some influence brought to bear upon these indi

viduals, there would have been seven-eighths of

them in favor of democratic principles ; how

many of them there are now, I do not say, for it

is of no particular consequence ;
but I wish to

have gentlemen distinctly understand how mat

ters operate there. The gentleman from Law
rence, (Mr. Oliver,) told us the other day that he

never undertook to influence the voters under

liis employ. I belive that is perfectly true
;
I

think he is incapable of anything of that sort.

And I think there are no better agents to be

found than some whom we have in the city of

Lowell. There are many gentlemen among
them who probably never entertained a thought
of that kind

;
but it is not always those who are

highest in authority who undertake to exert an

influence of this sort. This is a matter perfectly

well understood in the city of Lowell. There is

a class of employers there who certainly have the

power and use it, and exercise an improper

authority over those who are under them. Why,
Sir, if this be not so, how do you explain this

fact ? I recollect that in 1818, at the Presiden

tial election and the State election too, in the ward

where I voted, I stood there all the time at the

polls for I was something of a politician I

was there from the time the polls were opened
until they were closed, and I can take my oath

that there was not one single moment from the

opening to the close of the polls, when there were

not from three to six, eight and nine overseers of

a certain political stripe it is of no sort of con

sequence what stripe they were, for \ve do not

come here to get protection against one political

party in particular, but against all parties stand

ing in a position around the ballot-box where they

could and did sec what kind of ballots each and

every man deposited. A great many men who
were employed in these corporations in which

these overseers worked, came up there and voted,

and some of them did not vote. Some of these

men. who were employed in corporations, told

me voluntarily how they were going to vote, for

they were quiet politicians ; but when they came
there and saw what an ordeal they had got to pass

through, their hearts died within them. They
did not have three thousand dollars a year salary
to fall back upon as some gentlemen have who
advocate the rejection of this resolution

;
but

they were men who had to depend upon their

own resources for their daily bread, and their

wives and children wrere dependent upon their

earnings. They were manly and independent, as

much so as the distinguished gentleman from

Boston
;
and they loved their independence, but

thank God, they loved their wives and children

more, and I honor them for it. I have as much

regard for independence and self-respect as any
man, but I cannot applaud that man who will

sacrifice the bread that is required to support his

wife and children, in order that he may have the

privilege of exercising the high prerogative of

franchise. And, Sir, I saw men 011 that day re

frain from voting, because as I knew very well

they did not dare to vote as they wanted to.

But, Sir, I would not have dared to tell them the

reason why they did not vote, for they would
have resented it with more than words if I had

;

they had enough of self-respect and enough of

the old Adam in them for that, and I had more

respect for them than to taunt them with it.

And, Sir, I submit, that it ill becomes men upon
this floor to taunt those individuals who arc

placed in that situation, either in Lowell or any
where else whether Whigs, Democrats, or Free

Soilcrs, it makes no sort of difference.

Well, Sir, what I saw in 1818, I saw also in

1849 and 1850. But when the secret ballot came
into operation in. Lowell, the occupation of these

overseers was gone. You did not then see seven,

eight or ten of them standing round the polls to

watch the voting ;
it would have been dull music,

for the votes all looked alike. Gentlemen can

appreciate that very well. And what was the

operation of the thing ? Why, Sir, the majority
shifted very quick in the city of Lowell, under

the free ballot law. That is one argument in

favor of the secret ballot principle ; but we can

go further than that, and show that it should be

introduced into the municipal elections. I desire

to have this matter fully understood
; and if gen

tlemen of the Convention will take the trouble

to read the newspapers in relation to this matter,

they will find that there was a very marked dif

ference between the results. Take, for instance,

the result in the city of Lowell at those elections

at which the secret ballot principle was applied,

and at the elections by open ballot. On the

fourth Monday of November, upon two occa-



31st day.] QUALIFICATION OF VOTERS. 757

Saturday,] SCHOULEK ADAMS CHURCHILL. [June llth.

sions, I recollect very distinctly, a very large

number of voters were out, at some of the most

strenuously contested elections ever held in Mas

sachusetts, and there was a majority for a certain

party of from fifteen to seventy- five. On two

separate occasions there was about the same

number. &quot;Well, Sir, two weeks after that time,

at the municipal election, in which the people of

Lowell feel as much interest as they do in any

election, about the same number of people would

come out and vote by the open ballot, and the

majority would be two hundred the other way,
with the most popular man of their party as a

candidate. These facts, in my judgment, mean

something, and I should like to see gentlemen get

over them.

Mr. SCHOULER, of Boston. Does not the

gentleman from Lowell know that a great num
ber of voters, those engaged, for instance, in

building, come from New Hampshire, and stay

over until the November election, vote, and then

leave. That is notorious in Lowell, and the dif

ference between the State vote and the vote in

December is all understood from that fact. It

was so when I was there, and it is so now.

Mr. GREENE, of Brookiield. &quot;Will the gen

tleman from Lowell give way a moment, that I

may move to extend the time of adjournment r

Mr. ADAMS. Certainly, if the gentleman
desires it.

On motion of Mr. Greene, the time of ad

journment was extended from two o clock until

a quarter past two.

The Orders of the Day were then resumed, and

Mr. ADAMS (resuming) said I did not ex

actly understand the remarks of the gentleman
from Boston.

Mr. SCIIOULER. I understood the gentle

man to state, that in the November election, with

the secret ballot, the party to which lie now be

longs carried the day, and he attributed it to the

secret envelope law ; but that in the municipal

election in December, three or four weeks after

wards, the party now opposed to him carried the

day, and he attributed that to the open ballot.

Now, I ask the question, does not lie know that

a great many men who generally vote with the

Democratic party, come there in the spring, from

New Hampshire, and work until November, and

then vote in the November election, and go home ?

And that makes the diiferen.ce in the vote at the

two elections.

Mr. ADAMS. I said, the election on the

fourth Monday of November, because AVC gener

ally have to vote for representatives twice, and

that brings our final trial on the fourth Monday.
Then our municipal election comes on the second

Monday of December, only two weeks after.

Besides, those persons referred to by my friend

from Boston, as coming from New Hampshire in

the spring, would not be voters in November, and
so there is nothing in the point of the gentleman
at all. Certainly it could not make a change of

two or three hundred in a vote of four thousand.

The gentleman cannot seriously pretend anything
of that sort, even if they were voters. I stand

here particularly, Sir, as the representative of

two thousand men of Lowell, who ask to have

the secret ballot applied to all elections. As such,
I maintain that the resolution ought to pass.

As to the matter of sending out these envel

opes with votes in them, sealed up, why, Sir,

that race of fools became extinct among my con

stituents long ago, who would take a sealed en

velope to the polls from any living man. I think

the gentleman from Boston, (Mr. Lothrop,) must
have been misinformed. He says himself that

he is not much of a politician, and I say, with all

due respect to the reverend gentleman, that he

will not find it safe, if he goes nmch further in

political life, to believe more than one-quarter of

what even his own party tells him. [Laugh

ter.]

I rose, Sir, for the purpose of having it tinder-

stood that the people of Lowell desire this secret

ballot law for their own protection. I have no

thing particular to do with corporations, but I

want ir&amp;gt;for my own protection from king caucus,

and I know many others who desire it for the

same purpose.
Mr GREENE, of Brookficld. I think, Mr.

President, that it will be well to close these ser

vices by taking a vote. [Laughter.] I therefore

move the previous question.

The PRESIDENT ruled the motion out of

order, as the previous question had once been

voted down.

Mr. CHURCHILL, of Milton. Since the early

part of the session of this Convention, when. I

had the honor to offer an order submitting this

subject to the attention of the Committee on the

Qualifications of Voters, I have not had the oppor

tunity of even three or five minutes to state the

reasons why I am in favor of, and shall vote for,

this resolve. I do not wish that very many of

the reasons, which have been urged here, shall

stand as my reasons for favoring the resolution.

[Cries of &quot;

Question,&quot; &quot;Question.&quot;]
Mr. Presi

dent, I believe the Convention will bear me
witness that I do not usually indulge in long

speeches, and I shall not now
;
but I wish to

state in two or three minutes that I do not vote

in favor of this resolve because I believe either

that any political party in this Commonwealth,
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or any class of business men, have been in the

habit and practice of intimidating voters, or that

there is a class of voters in this Commonwealth

who have been, to any great extent, intimidated

and imposed upon ;
but that such a provision is

rendered necessary by the passions and &quot;weak

nesses of man, irrespective of party. I contend

that the law is one which operates equally upon
all parties, and that it is a right, belonging to

each individual, to cast a secret vote, if he chooses.

I ask, then, if I have a right to vote secretly,

why should you not give me the constitutional

privilege of exercising that right ? I think that

would be one step towards guarding against

undue influences ;
for I submit that all mankind

are not perfect. The employee is not superior to

the influence of the employer, nor is the employer

above the passions which belong to human na

ture. Every man in this body is subject to influ

ences, and we are surrounded by them, of all

kinds moral, social, political, and business influ

ences, as numerous as the varied wants of man,

and the interests of civilizsd society, admit of.

Now, Sir, this resolve goes one step towards

guarding against the undue effect of these influ

ences. Under the secret ballot law, on the one

side, the interference must be more shameless than

it now is, and on the other, the submission more

degrading ;
and therefore less likely to occur.

It has been argued by the gentleman from Sa

lem that this provision reduces all men to the

same level, and that, the level of the lowest, in the

mode of exercising the elective franchise. Sir,

every legal restriction to which the honest and

upright are obliged to submit, is rendered neces

sary to guard the community against the frauds

and crimes of the dishonest and corrupt. The

better portion of society are constantly required

to surrender some of their privileges in order that

the weak and ignorant may be protected from the

strong and vicious. It is one of the burdens from

which, in our social state, we cannot escape, with

the frailties of men affecting us as they do. And
the objection, if sound, would sweep away a large

class of useful laws.

Mr. CROWNINSHIELD, of Boston. I do

not intend to address the Convention upon this

subject; but the gentleman from Lowell, (Mr.

Adams,) stated that he does not believe that when

a man goes to the polls he will take a sealed en

velope from another, and deposit it. I would

state that under the statute of the Commonwealth

which authorized the use of sealed envelopes, the

envelopes have been sold in the office of the Sec

retary of State, to the amount, as I have heard, of

one hundred and sixty thousand which is greater

than the aggregate vote of this Commonwealth

and these envelopes were sold to political clubs

and parties. Now, I leave it to others to say
what use is made of them

; or not.

The question then being upon the amendment
offered by Mr. Oliver, to insert the words &quot; or for

Town Clerks, or Selectmen&quot;

Mr. ASPINWALL called for the yeas and

nays, but they were not ordered.

The amendment was then rejected, by a vote of

35 to 109.

The resolve, as before amended, was then

ordered to a third reading.

Thereupon, on motion of Mr. WILSON, at

a quarter past two o clock, the Convention ad

journed.

MONDAY, June 13, 1853.

The Convention met pursuant to adjournment,
and was called to order by the President at 10

o clock, A. M.

Prayer by the Chaplain.
The Journal of Saturday was read.

Religious interference in Government

Mr. FROTHINGHAM, of Charlestown, pre
sented the petition of Timothy Fletcher and

ninety-four others, citizens of Charlestown, in

aid of the petition of J. W. LcBarnes, and others,

asking that there shall be no religious or ecclesi

astical interference allowed in matters of govern
ment.

Final Reports of Committees.

The order introduced by Mr. Wilson, of

Natick, which was laid over from Saturday, in

structing the several Committees to make their

final reports on Wednesday the 22d inst., was
taken from the table.

Mr. WILSON, of Natick. I would state, Mr.

President, that the objection raised to the adop
tion of the order Saturday, by the gentleman
from

, was based upon the misappre
hension that it required the Committees to report
on next Wednesday. He has, therefore, request
ed me to withdraw the objection.

Mr. MORTON, of Aiidover. I would inquire,
Mr. President, if it will be possible for the Com
mittees to get through with their business at so

early a day as that named in the order of the

gentleman from Natick ?

The PRESIDENT. The Chair is not informed

on that point.

On motion by Mr. WILSON the order was
laid upon the table.
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Orders of the Day,

Mr. FREEMAN, of Franklin, moved that the

Convention proceed to consider the Orders of the

Day.
The motion was agreed to.

The first item upon the calendar was the reso

lution reported from the Committee on the Secre

tary and Treasurer, and subsequently amended in

Committee of the Whole.
The resolves were read a second time and the

question being upon their final passage,
Mr. DENTON, of Chelsea, moved that the re

solves be acted upon separately.

The motion was agreed to.

Mr. FREEMAN moved to amend, by striking

out in the fourth line of the first resolve the

word &quot;Coroners,&quot; so that the resolution, as amend

ed, would read :

Resolved, That the words &quot; Solicitor- General&quot;

be stricken from article 9, section 1, chapter 2, of

the Constitution, and that said article be so

amended as to require that all Sheriffs and Reg
isters of Probate be elected tricnnially by the

people in their respective counties, and that the

Attorney- General be elected annually by the peo
ple of the Commonwealth.

Mr. BATES, of Plymouth, observed that he

would like to hear the gentleman from Franklin

state his reasons for offering the amendment.
Mr. FREEMAN said that he supposed it was

understood generally that the office of Coroner was
one that existed in every town in the Common
wealth; the small towns having one, and the

larger towns having more. The business of

those Coroners was to hold inquests 011 the bodies

of unknown deceased persons, and as far as he

knew, this was the entire duty wliich devolved

upon them. The resolves, as they stood at pres

ent, provided for the election of these officers by
the people, but lie thought it would be ludicrous

in the extreme if their election depended upon
the people of each county or town, especially

where the county embraced many large towns

which would consequently require a correspond

ing number of Coroners. He was therefore op

posed to the resolve so far as related to this point,

and he hoped either that his amendment would be

adopted or that a provision would be inserted

that they should be elected or appointed by the

legislature.

Mr. BATES, of Plymouth, said he believed

that the gentleman from Franklin labored under

a little misapprehension, both as regarded the

number of Coroners and their duty. In the first

place, a Coroner was strictly a county officer in

fact as much so as any other regularly-appointed

officer of the Commonwealth
;
and in the next

place the gentleman was incorrect when he stated

that Coroners were appointed in every town.

There were, he believed, in the county of Ply

mouth, only three or four of these officers ; but

be that as it might, it made no material difference.

The Coroner was the only person who had as

much official duty to perform as the sheriff, and

the only person who could, in the absence of that

officer, take his place, serve precepts, and perform,

the duties which devolved upon his office.

If the office of Coroner was made elective by the

people, in his opinion such a number only would

be chosen by them as they needed
;
and whoever

was thus chosen would be well qualified for the

duties they would be required to perform, and

the public interest would therefore be promoted.
He saw 110 reason why the amendment should be

adopted.
Mr. FREEMAN inquired of the Chair whether

if the word Coroners were stricken out of the re

solve, those officers would hereafter be appointed
as they were at the present time. He said he saw
no difficulty in appointing a sufficient number of

these officers, but he thought that the difficulty of

choosing them by the people would be greater

than would exist in having them appointed either

by the governor and council or by the legislature.

They had certainly but a few duties to perform,
such as serving precepts in the absence of the

sheriff, holding inquests, and the like, and he

saw no reason why an office of this kind should

be made elective.

Mr. BIRD, of Walpole, remarked that there

was a difficulty about this matter wliich he would

like to hear solved. If it was provided that

Coroners were to be elected by the people, in

what manner was it proposed to determine how

many should be chosen in each county or town ?

It was known how many county treasurers,

and other officers, are to be chosen, but no defi

nite number of Coroners was provided. Under

these circumstances he thought the question
should be determined in some way, he cared not

whether it was done by the Constitution or by the

legislature.

Mr. AVESTON, of Duxbury, said that the

Committee to whom this subject was originally

referred, and who reported the resolves, thought
it was best to leave it to the legislature to decide

the number of Coroners to be chosen, and therefore

had not made any provision in the resolutions in

regard to it.

Mr. BRIGGS, of Pittsfield, observed that on

looking at the register he found that the county
of Barnstable had fourteen Coroners, and the

county of Berkshire, eighteen. It would there-
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fore seem that a provision of some kind should be

made by which the number of these officers should

be regulated, in accordance with the size and

population of the counties and towns.

Mr. CHURCHILL, of Milton, moved to amend

the amendment of the gentleman from Franklin,

(Mr. Freeman,) by inserting the words, &quot;And all

Coroners shall be chosen triennially by the towns

of the counties of the Commonwealth.&quot;

The PRESIDENT stated that if the Conven

tion should act upon the amendment of the gen

tleman from Franklin, it would then be proper

to consider the proposition of the gentleman
from Milton,.otherwise it would not be in order;

as it was not, strictly speaking, an amendment to

the amendment which was now being con

sidered.

Mr. THOMPSON, of Charlestown, said, that

on examining the register, he found there were

thirty-two Coroners in the county of Middlesex,

and he believed that it was not too many, con

sidering its size and population. He had neither

seen nor heard of any difficulty which had arisen

under the present system of appointment, and

could see no reason for making any change in the

present method. The county of Middlesex was

one of the largest in the State, containing fifty-

three towns and cities, and he believed that a

great deal of trouble, expense, and inconvenience,

besides much feeling in the community, would

be occasioned by the selection of these officers in

the manner provided by the resolve as it then

read. He was therefore in favor of the amend

ment of the gentleman from Franklin, and hoped

that it would be adopted.

Mr. BIRD, of Walpole, remarked that he was,

at first, disposed to favor the amendment, bvit

upon consideration, he thought it was best to

allow the resolution to stand as it was at present.

It had been proposed to refer the matter to the

legislature, but the legislature, in his opinion,

would find it very difficult to determine how

many Coroners it would be necessary to appoint

in each county ; they might ascertain one year,

and satisfy all parties by their selection, but the

next year they would find the people complain

ing, and be compelled to make a change. He
had never known a man who made anything by

being a Coroner, and had never known one who

wanted the office, and he could see no sort of

reason for vesting the power of their appointment
in the legislature.

The question was then taken upon the adop
tion of the amendment of the gentleman from

Franklin, to strike from the first resolve the word
&quot;

Coroners,&quot; and it was decided in the affirmative.

So the amendment was agreed to.

The question then recurred upon the final pas

sage of the first resolution as amended, and being

taken, it was decided in the affirmative.

The resolve, as amended, reads as follows :

licsoh-cd, That the words &quot; Solicitor- General
&quot;

be stricken from article 9, section 1, chapter 2,

of the Constitution, and that said article be so

amended as to require that all Sheriffs and Reg
isters of Probate be elected triennially by the

people in their respective counties, and that the

Attorney- General be elected annually by the

people of the Commonwealth.

The second resolve was read a second time, and

the question being upon its final passage,

Mr. SCIIOULER, of Boston, moved to strike

out, from the last line but one, the words, &quot; and

Receiver- General.&quot; Mr. S. said it would be per

ceived, that the title of Receiver- General belonged

to the Treasurer, and he was opposed to giving

any officer so long a title as that, especially when

it was embraced under the one he already had.

Mr. FROTIIINGHAM, of Charlestown, said

he saw no reason for having any other title than

the simple one of Treasurer attached to that of

fice, and he hoped the amendment would be

adopted.
Mr. SARGENT, of Cambridge, suggested that

it would be proper to strike out the words &quot; Re

ceiver-General,&quot; in the first part of the resolve.

Mr. SCIIOULER said, that it was contem

plated, by the amendment, to strike out those

words wherever they occurred.

Mr. BATES, of Plymouth, said that he was

in favor of the amendment of the gentleman from

Boston, but he feared that striking those words

merely from the resolves, would still leave them

in the Constitution, so that they would be no

nearer their object if they should adopt the

amendment.

Mr. SCIIOULER observed, that he did not

wish to occupy the time of the Convention, as he

thought the matter was sufficiently understood.

He would merely remark, that if the words were

stricken from the resolve, they would also be

erased from the Constitution.

The question was then taken on the adoption

of the amendment, and it was decided in the

affirmative. The resolve, as amended, reads as

follows :

Resolved, That article 1, section 4, chapter 2,

be amended by striking out the word &quot;and&quot;

after the word &quot;

Secretary
&quot;

in the first line, and

inserting after the words &quot; Receiver- General
&quot;

in

the second line, the words, &quot; and Auditor of Ac
counts,&quot; and also, by substituting for the words
&quot;

by joint ballot of the senators and representa
tives in one room,&quot; the words &quot;

by the people of



32d day.] SECRETARY, TREASURER, &c. 761

Monday,] BlllD WlLKIXS SCHOULER. [June 13th,

the Commonwealth,&quot; so that said article, as far

as, and including the word &quot;

room,&quot; may read

thus: &quot;The Secretary, Treasurer, and Auditor
of Accounts, shall be chosen annually by the

people of the Commonwealth.&quot;

Mr. BIRD, of Walpole, moved further to

amend the resolve, by the addition of the follow

ing words, viz. :

And that the Constitution be further amend
ed, by striking out from the last line of article 1,

section -i, chapter 2, of the Constitution, the

words &quot; and llecciver- General.

The amendment was adopted. The question

was then taken on the final passage of the resolve,

and it was decided in the affirmative.

The third resolve was read, as follows :

It,:ioh&amp;lt;e(l, That Judges of Probate, Clerks of

the Courts, Commissioners of Insolvency, Dis

trict-Attorneys, Registers of Deeds, County
Treasurers, and County Commissioners, be elect

ed triennially by the people of their respective
counties and districts.

The question being on its final yassage
Mr. WILKINS, of Boston. When this sub

ject was up last week, an amendment was adopted

exempting the Treasurers of the counties of Suf

folk and Xan uckct from the orcra*.ion of this

clause. It did not occur to me th n that it was

necessary that another amendment should be

adopted. I now move to amend by inserting

after the words &quot;

County Commissioners
&quot;

the

words &quot;

except ng those of the county of Suffolk.&quot;

Mr. SCHOULER, of B ;ston. I would ask

my colleague to m dify his amendment so that,

instead of inserting &quot;county of Suffolk&quot; to in

sert the
&quot;city

ot Boston.&quot; There are three towns

beside the city of Boston in the County of Suffolk

and by a law passed last year, t e County Com
missioners for M-ddlesex county are Commis
sioner for those three towns.

Mr. \VTLKIXS. I hardly think it is proper
to accept that amendment, because I rake it, and

I shall be glad to be informed by the Chairman of

the Committee if I understand the matter cor

rectly, that if we adopt this resolution, it will be

impe ativc on t e county of Suffolk embracing
the city of Boston, and what used to be the old

town of Chelsea, to elect a Board of Commission

ers for that county. I t ke it that that will be

the operation of this law, and, Sir, I want to ex

plain, fully, how that interferes with the prese:.t

arrangement, and see if there are any advantages
to be derived from adop .ing this mode of choosing
Commissioners in that county. By the act in

corporating the city of Bcston, the Board of Mayor

and Aldermen was made in effect a Board of

County Commissioners for the city of Boston.

Now if this resolution be adopted, it will, as I

understand it, throw this arrangement entirely

aside.

There is a peculiarity in the sitaiation of the

town of Chelsea in regard to county matters, and

I will read the provisions of law rela .ing to this

subject. By an Act ofthe legislature, passed June

23d, 1831, it was provided that the connection

which by law then subsisted between the city of

Boston and the town of Chelsea, should continue

xi^ on. the following conditions, that is to sav :

1st. The said town of Chelsea should by good
and sufficient deeds, assign and release to the said

city of Boston, all right, title a:.d interest, in and

to all the real estate and personal estate then be

longing, or any time before deemed, and taken to

belong to the county of Suffolk, and should also

relinquish to the said city of Boston, the exclu

sive care, management, jurisdiction and regula

tion of the court-houses, jails, house of correction,

and all other lands, buildings and establishments,

deemed county property, in which the said co~anty

of Suffolk claimed, or had claimed or exercised

any care, management, jurisdiction or regulation

as aforesaid.

2d. That the said city of Boston should

be at liberty to apply, from time to time, to the

legislature, for any alterations in the laws estab

lishing and regulating county, municipal or

police courts, or respecting the administration of

justice, which the said city of Boston should think

expedient, without any let, hindcrance, interfer

ence or claim of right, by the said town of Chelsea,

before the legislature or otherwise : provided, al-

ways&amp;lt;
that some court or courts within the said

city of Boston, should have jurisdiction in all

matters and things, which, in relation to the town
of Chelsea, or the inhabitants thereof, were cog
nizable by the Court of Common Pleas, or by the

Court of Sessions in the county of Suffolk, before

the passing of the &quot; Act to regulate the adminis

tration of justice within the county of Suffolk,

and for other purposes,&quot; passed February 23d,

1822.

3d. That the said town of Ch Isea might,

at any time, apply to the legislature to be set off

from said county of Stiff Ik to ai;y other county,

without opposition from the said city of Boston.

The second section of the same Act
j rovided

that the said Act should continue and be in force,

so far as respects the connection aforesaid, between,

the said city of Boston, and the said town of

t helsea, for the space of twenty years, and thence

afterwards until the same should be altered by
the legislature, unless the said town of Chelsea
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should, in the meantime, apply to the legislature,

and be set off as aforesaid : provided, however; that

the lights of property which should be acquired

by the said city of Boston under this act should

nevertheless remain forever vested in the said city

of Boston.

By the third section, the Act was to take effect,

whenever the said town of Chelsea, at any town

meeting legally assembled, should accept the

same ;
and from the time of such acceptance, all

rights of property of the town of Chelsea, in and
to all the estate, real and personal of the county
of Suffolk, should cease and determine and be

vested in the said city of Boston. The Act was

accepted at a* meeting of the inhabitants of the

town of Chelsea, duly notified and warned on the

fifth of September, 1831.

By the llevised Statutes, all the real estate

and personal estate, in the county of Suffolk,

which, 011 or before the twenty-third day of June,
in the year one thousand eight hundred and

thirty- one, belonged or was deemed and taken to

belong, to the said county, shall belong to, and
be vested in the city of Boston

;
and the town of

Chelsea shall have 110 right, title, or interest

therein.

In the assessment of county taxes, for the

county of Suffolk, the town of Chelsea shall not

be taxed for county purposes.
This Act, it will be perceived, was to continue

in force for twenty years, or until the same should

be altered by the legislature, with a provision that

the right of property in the public buildings shall

accrue to the city of Boston, and be forever vested

in the authorities of said city.

Now, if these i esolves pass and become a part
of the Constitution, I take it we shall be obliged
to have a Board of County Commissioners to be

elected by the whole county, entirely distinct from
the mayor and aldermen, bxit still it will be a

Boston board, because the whole number of the

voters of Boston is so overwhelming, that if any
question should arise by which any rivalry should

exist, it would still be a board in the interest

of Boston, and I do not think that would be

an agreeable arrangement to any of the other

towns.

Novr, if this change be effected, the new Board

of County Commissioners under it, would have

but very little to do. I suppose the leading duty
of County Commissioners is to lay out roads, and

to see that the county is properly accommodated

with public highways. It has never been decided

by any legal tribunal in what capacity the mayor
and aldermen acted when acting in regard to

laying out and widening streets, because, by their

character, the mayor and aldermen are not only

County Commissioners, but they have all the

powers vested in the old board of selectmen.

The question therefore arises at once, whether,
in laying out and widening streets, the mayor and
aldermen act as county commissioners or as select

men ? The question, as I have said, has never

come to a judicial decision. Several years ago
it acquired such importance, that the mayor and
aldermen asked for an opinion of their city solicitor

011 the point, whether they were acting as select

men or as county commissioners. The opinion
was given that they were acting as selectmen, and
that the streets they were laying out were town

ways and not county highways.

Now, undoubtedly there are good grounds for

that opinion, and I have no doubt at all that if

this new board of county commissioners be es

tablished, the mayor and aldermen will still have

the entire control of that branch of the duties

usually devolving upon county commissioners,
and will relieve the county board of these duties,

and of a great part of their labor.

Well, Sir, the next question I suppose is,

whether they are to perform the duties usually
devolved upon county commissioners in the care

of public buildings ? Will duties of this kind

devolve upon the new board ? Not at all
;
be

cause by this contract between the town of Chel

sea and the city of Boston the former has relin

quished all right, title and interest in the public

bxiildings. This contract is consummated by a

deed regularly executed from the selectmen of

Chelsea, authorized to make such a deed on the

part of that town, and there can be no board of

county commissioners, separate from authorities

of the city of Boston, which can exercise the

slightest care over the county buildings they be

ing exclusively and entirely the property of the

city of Boston, and as such coining under the

jurisdiction and care of the city council.

Now this provision proposes to take from the

board of mayor and aldermen the power to grant

licenses, which is another duty of county com
missioners. Upon that I do not desire to say a

word. I think the city government might feel

relieved by the transfer of that power, though I

see no advantage in it. Therefore, if a board of

county commissioners be elected, as will be re

quired if this resolution, as it now stands, be

adopted, we shall have a board which will have

none of the usual duties of a board of county
commissioners to perform, unless it is this one of

granting licences. It seems to me, therefore, to

be inexpedient to disturb the present arrange

ment, for it must produce great confusion.

I have one other argument which is of purely
a legal character, and I am sorry that some of my
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legal colleagues are not present to give their

opinions upon it. I should also be glad of the

attention of the chairman of the Committee

whom I do not see in his place to the question,

whether, by incorporating such a clause in the

Constitution, we are not impairing the obligation

of a contract a matter which, by the Constitu

tion of the United States, we are not empowered
to do, either in a legislative capacity or as a con

vention. Now, here is a contract, made in pur
suance of a special Act of the legislature, between

the town of Chelsea and the city of Boston, by
which they agree to relinquish certain rights and

privileges, and in consequence of that relinquish-

inent to receive a substantial benefit, that is, to be

exempted from taxation.

Now, I wish the chairman of the Committee to

examine and see whether by this provision

authorizing the county of Suffolk all the towns

in it to elect a board of County Commissioners,

we are not conveying privileges on one side, and

imposing burdens upon the other, and thus im

pairing the obligation of a contract.

Mr. DENTOX, of Chelsea. I hope that the

amendment of the gentleman from Boston, (Mr.

&quot;Wilkins,) will not prevail. The Court ofCommon
Pleas were formerly Commissioners of the county
of Suffolk. By a special Act of the legislature,

the towns of Chelsea, North Chelsea, and Win-

throp, have become incorporated, so far as Com
missioners are concerned, with the county of

Middlesex. &quot;SVc vote for the Middlesex County
Commissioners, and consequently we are entirely

independent of Boston in that respect. I object

decidedly to their being again attached to the city

of Boston, and to any board of Commissioners

elected by the citizens of Boston, having juris

diction over Chelsea. The interests and wants of

the city of Boston, and those of the towns of

Chelsea, North Chelsea and AVinthrop are entirely

distinct. In objecting, last week, to an amend
ment proposed by a gentleman from Boston, I

stated that the contract, by which Chelsea had

ceded to Boston this public property, was one

which continued only for a limited time. I

said it was for a term of years, and that that term

had nearly expired. I have since found the time

has already expired : it was for a term of twenty

years which terminated in 1851.

Mr. &quot;NVILKINS. The gentleman is right in

stating that the agreement extended only twenty

years, but the very terms of the contract provide
that all the property, relinquished thereby, shall

remain in the city of Boston.

Mr. DEXTOX. I am aware of that, and I

presume the citizens of Chelsea, North Chelsea

and Winthrop are aware of it. I presume that

the suggestion of the gentleman from Boston,

(Col. Schouler,) is perfectly correct, that the pro
vision in relation to County Commissioners should

apply to the city of Boston, and I hope it will be

applied to Boston exclusively, and I mean to offer

an amendment to strike out the words which

were introduced the other day. If it is in order

I will do it now.

The PRESIDENT. It would not be in order

now.

Mr. DENTON. Then I hope the amendment
of the gentleman from Boston will not prevail,

and I shall move, as soon as it is in order, to

strike out the words to which I have alluded, so

as to prevent the city of Boston alone from ap

pointing the County Treasurer by a vote in the

city council, thereby disfranchising the people of

Chelsea, North Chelsea and Winthrop. But as

regards the County Commissioners, I hope the

Convention will not include by their vote, the

towns of Chelsea, North Chelsea and AYinthrop,

with the city of Boston, but that the Commis
sioners of Middlesex may have jurisdiction over

those towns, which I believe is, and will be, entire

ly satisfactory .

Mr. BISHOP, of Lenox. In relation to this

matter, the Committee, of course, did not know
of the relative situation of Boston and Chelsea

;

nor, had they known it, would they have made

any difference in this respect. The report recog

nizes County Commissioners as existing officers,

and the provision, if incorporated into the Con

stitution, will not, and cannot, have the slightest

influence over any pre-existing contracts. It will

not affect any contract which is now existing be

tween Boston and Chelsea. Nor do I apprehend
that it can affect the present mode in which

County Commissioners are elected. It was not

the object of the Committee to change the exist

ing state of things, and therefore I am entirely

opposed to any change or modification of the

resolve.

I do not see how it can impair the obligation

of contracts in the slightest degree, and certainly

it cannot, if the views I have taken arc the cor

rect ones upon this subject. It is not in the

power of the County Commissioners to take any
measures which can, in the slightest degree,

affect or relieve either the one or the other parties

from the obligations which the contract between

Boston and Chelsea, imposes upon them.

Mr. SARGENT, of Cambridge. I wish to ask

whether if the word be stricken out of ihe resolu

tion altogether, the Constitution will not remain as

it now stands ? I do not understand that it is

proposed to change the terms of the Constitution

at all in regard to these officers. Thev are to be
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elected for the same length of time, and in the

same manner as at present. They are merely
enumerated in this resolution with the other offi

cers who are to be made elective. That is all. It

does not change their position in the least. I de

sire to know of the chairman of the Committee if

I am not correct.

Mr. BISHOP, of Lenox. That is undoubted

ly the true statement of the case. This resolve

recognizes the County Commissioners as a board of

officers already existing. It may be made subject

to alteration by legislative enactments. But I

apprehend 110 changes will be made in that board.

Its duties cannot be transferred to another board of

another name, without imposing upon the legis

lature the necessity of causing the members of

that board to be elected, or, in other words, with

out making them elective officers. This resolve

merely recognizes them as elective officers, and I

apprehend no difficulty can arise from such a re

cognition.

Mr. AVESTON, of Duxbury. I would in

quire of the chairman of the Committee whether

these County Commissioners are now recognized

by the Constitution ? My impression is that they
are recognized by law, but not by the Constitu

tion.

Mr. BISHOP. They are not recognized by
the Constitution.

Mr. WESTON. So I understand it
;
and I also

understand that the only object of the Commit
tee was to recognize them by the Constitution. I

can see no difficulty as to the resolution in its

present form.

Mr. AVILKINS. I have no idea that the

Committee who reported this resolution expected
or intended to disturb the existing state of things.

But I set out with the remark that if this resolu

tion was adopted in its present form, the effect

would be to require the election in the county of

Suffolk, of a board of County Commissioners, and
I believe still that that is a correct view of the

matter.

A gentleman remarks that these officers are not

recognized by the old Constitution, and that the

object of this resolution was simply to recognize
them. Well, Sir, if that is the case, and if you
now recognize them by the Constitution, and

make them constitutional officers
;

if you require
the people of the county to vote for County Com
missioners, it seems to me very evident that the

people of the county of Suffolk, including the

city of Boston, will be obliged to elect a board of

commissioners for that county. I would ask

whether, if this provision be adopted, the peo

ple of Chelsea, North Chelsea, and Winthrop,
instead of voting in the county of Middlesex for

County Commissioners, will not be required to

vote in the county of Suffolk in the election of

Commissioners for that county, for they arc in

cluded in that county? If this law still con

tinues, allowing them to vote for County Commis
sioners in the county of Middlesex, it seems to

me this provision will interfere with that law, and

that the only construction which can be given,

will be that a board of County Commissioners

must be elected for the county of Suffolk. It

seems to me, therefore, that this amendment ought
to be adopted. My object is not to interfere with

the present arrangement, and I do not sec what

possible objection there can be to the amendment,

excepting the county of Suffolk from the general

provision in relation to the County Commissioners.

Unless amendments of that sort be adopted, I

think the resolution, as it now stands, will work

very great mischief.

Mr. BATES, of Plymouth. It seems to me
that all this discussion amounts to but very little.

The simple object of the resolution is to recognize

these County Commissioners by the Constitution,

and to fix the manner of their election and their

term of office by a constitutional provision pre

cisely as they now stand, in pursuance of law.

These officers have been recognized by the legis

lature ;
and the simple fact of recognizing them

by the Constitution, will not in the least interfere

with the arrangement made by the legislature.

If that body should at any time see fit to abolish

the office, I think it would have a perfect right so

to do. Our present Constitution establishes the

office of Solicitor-General, which we propose to

strike out ; but there has been 110 Solicitor- Gen
eral for years. This provision simply prescribes

that the people of the counties who now elect

Commissioners, shaJ elect them for three years,

and this will continue just so long as the office of

County Commissioner continues ;
but if the

legislature shoxild see fit to abolish the office alto

gether, the whole thing is done. I sec 110 diffi

culty about the matter all.

Mr. UPTON, of Boston. If my colleague

will change his amendment so as to establish or

recognize the office of County Commissioner,

where provided by law, that will cover the whole

ground. I hope he will add after the words
&quot; County Commissioners

&quot;

the words &quot; where

provided by law,&quot; and that will provide for ex

ceptions, if such a provision be necessary. The

law docs not provide for the election of any Coun

ty Commissioners for the city of Boston, and this

amendment will make the necessary exceptions.

But where they are provided for by law, the res

olution will prescribe the manner of their election.

It will prescribe that they shall be elected once in
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three years by the vote of the people of the

county.

Mr. SARGEXT, of Cambridge. The expla
nation of the chairman of the Committee, (Mr.

Bishop,) has satisfied me that this amendment

ought not to be adopted. This provision is de

signed for the purpose of recognizing this class of

officers as constitutional officers. They are now

recognized by the legislature. It provides that

they shall be elected by the people. They are

now elected by the people. It proposes that they
shall be elected for three years. They are now
elected for three years. It makes no change

whatever, and I therefore think the resolve as

reported by the Committee, is right, and ought
not to be interfered with.

Mr. GRAY, of Boston. I wish to ask and I

do it for information whether there are County
Commissioners for the county of Nantuckct ? I

think there are none provided for that county ;

and if we are to make an exception of the county
of Suffolk, I do not know why we should not

include Xantucket.

Mr. UPTOX. I believe the selectmen are the

Commissioners in the county of Xantucket.

Mr. GRAY. Well, Sir, I ought to have no
more solicitude about this matter than most other

gentlemen in the Convention
; but it seems to me

that if the selectmen are the Commissioners for

Nantucket, and you include them in this general

provision, you will provide that the selectmen

shall be elected for three years in that county.
Mr. &quot;\VILKIXS. To prevent any difficulty

upon that point, I will modify my amendment so

as to include Xantucket in the exception. The
amendment will then provide for excepting the

counties of Suffolk and Xantucket in the resolu

tion, so far as it relates to County Commissioners.

The question was then taken, and the amend
ment did not prevail.

Mr. DEXTOX, of Chelsea. I desire to amend
the resolution so as to except the county of Suf
folk from so much of it as relates to County
Treasurers. I have nothing to say with regard to

Xantucket. If gentlemen who are interested

wish to have that county also included in the ex

ception, I have no objection. However, to obvi

ate all difficulty, I will move to strike out so

much of the resolution as relates to the Treasurers

for the counties of Suffolk and Xantucket, those

officers being chosen by the city Council of Bos
ton and town of Xantucket. My object in mov
ing this amendment is to provide that the people

residing in the county of Suffolk shall have the

same right to elect a County Treasurer that the

people in other counties in the State have. It is

known to the Convention, that by an Act passed

in the year 1831, an agreement was entered into

between the city of Boston and the town, of

Chelsea, by which that town relinquished all

right to the property belonging to the county of

Suffolk. At the time this contract or agreement
was entered into, the town of Chelsea which
included what arc now the towns of Chelsea,

Xorth Chelsea, and
&quot;NViiithrop contained about

eight hundred inhabitants. Since that time the

town has been divided into three towns, and
Chelsea alone now contains nearly nine thousand

inhabitants. Xorth Chelsea contains about as

many as the whole town contained when the Act
was passed, and Winthrop contains a proportion
ate number, and, as the gentleman from Boston

well knows, these towns are increasing in popu
lation as rapidly as any towns in the Common
wealth, and we should have the same right to

elect a County Treasurer as any other county in

the State. The agreement to which I have alluded,

was entered into in the year 1831, and, by its

terms, was to conthme for twenty years. That

term has some time since expired, and the con

tract is, therefore, no longer in existence. By the

existing statute, the people of the towns of Chel

sea have no voice in the election of a Treasurer.

He must be elected by the city of Boston exclu

sively. I hope, therefore, the amendment will be

adopted.

Mr. WILKIXS. I think the gentleman is

mistaken in supposing that the contract between

the city of Boston and the towns of Chelsea,

Xorth Chelsea, and Winthrop, has expired. The
law provides that it shall continue in force for

twenty years, and thence afterward, until the

same shall be altered by the legislature. I will

read so much of the Act as relates to tlus mat

ter :

&quot; Be it further enacted, That this Act shall con
tinue and be in force, so far as respects the con
nection aforesaid, between the city of Boston and
the said town of Chelsea, for the space of twenty
years, and thence afterwards, until the same shall

be altered by the legislature ; unless the said

town of Chelsea shall in the meantime apply to

the legislature and be set off as aforesaid.&quot;

&quot;SVell, Sir, I siippose the Act of the legislature,

permitting the people of the towns of Chelsea,

X orth Chelsea, and AYirithrop, to vote in the

county of Middlesex for County Commissioners,

does not have the effect to set them off to that

county, and there has been no provision of the

legislature to set them off. I am not able,

therefore, to discover why the contract is not still

in existence and in force.

Mr. DEXTOX. The gentleman has read the

statute precisely as I understand it. The term of
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the contract has expired, and the town of Chel

sea has not made application for its renewal. I

submit, therefore, that it is not now in existence
;

and if the amendment of the gentleman of Bos

ton is retained in the resolve, Chelsea, North

Chelsea, and Winthrop, will be disfranchised, as

far as the election of County Treasurer relates to

those town?, because, by incorporating that re

solve into the Constitution, it will put it beyond
the reach of the legislature to take any action in

regard to those towns being restored to the right to

vote in the election of that officer, until the Con
stitution itself shall be again revised. I there

fore trust the^ amendment which I propose will

prevail.

Mr. WILKINS. I hope this will not dwindle

down into a mere personal matter. The contract

is for twenty years, and thereafter until the legis

lature shall provide otherwise. The legislature
has made no such provision, and therefore the

contract is still in force. But suppose it should

cease, that would in no way affect the right of

the city of Boston to the county property. Every
dollar of that property will remain under the con

trol of the city of Boston, and no other portion
of the county can ever participate in the owner

ship or the supervision of a single picayune of it

without an equivalent. They have obtained pos
session of the property by legal contract, and it

is not in the power of legislation, nor is there any
power to compel them to become dispossessed of

it. I really cannot, therefore, see the propriety of

persons living out of the city, who cannot possi

bly have any interest in this property, voting for

a County Treasurer who is to have control of

that property. I cannot see why they should

have a voice in disbursing money in which they
have no interest. The gentleman speaks of the

people of Chelsea making application to renew
the contract. Well, Sir, I am not authorized to

speak for the people of Chelsea or the people of

Boston, but I maintain that the contract is still in

existence without any renewal, and that the

entire property of the county is now in the hands

of the city of Boston, and I have no doubt will

continue so until Chelsea shall be annexed to

Boston, and become a part of the city.

Mr. GIIAY, of Boston. I wish to state how
I understand the facts of the case, praying the

gentleman from Chelsea, (Mr. Denton,) or any

any other gentleman to correct me, if I misun-

der.^taud them. I suppose, I wish I could

speak with more confidence, that the town of

Chelsea, or whatever was once the town of Chel

sea, now divided into two or three towns, cannot

hereafter be called upon to pay any share of the

county expenses ;
that it ceded its interest in cer

tain real estate, to the city of Boston ;
that there

is a contract executed, and that it is now beyond
the power of the legislature, if they chose to do

so, to throw any part of the county expenses

upon the town of Chelsea. I understand, also,

that the Commissioners of the county of Essex

are, in fact, Commissioners of the town of Chel

sea, as much as they are Commissioners for the

town of Manchester. If the town of Chelsea is

entirely exempt from the county expenses of

Suffolk, I can see no reason why it should be

annexed to the city of Boston for the purpose of

choosing a County Treasurer. If I am correct

in my suppositions, I think the motion of the

gentleman from Chelsea (Mr. Denton) ought not

to prevail. If I am incorrect, I wish to be set

right.

Mr. &quot;SVILKIXS. I wish to make one inquiry

of the chairman of this Committee, if he will

give me his attention. It appears that the towns

of Chelsea, North Chelsea, and Winthrop vote

with the county of Middlesex for their County
Treasurer. I should like to ask the gentleman,

if this provision be incorporated in the Constitu

tion, whether those towns will continue to vote

in Middlesex ?

Mr. BISHOP, of Lenox. As the resolve

stands, I apprehend that there may be some diffi

culty in proceeding in the manner in which the

town of Chelsea, and those towns which have

been set off from her, have hitherto proceeded.

The resolve provides that County Commissioners

shall be elected by the inhabitants of the counties

respectively. There may be an alteration in the

phraseology, so as to avoid, perhaps, the difficulty

suggested by the gentleman from Boston. I was

of opinion, and I think a majority of the Com
mittee concurred with me, that the resolve should

stand as it is, and that there should be one uni

form mode of carrying out the provisions of the

law. I do not understand, precisely, the organi

zation of the city of Boston, but I am somewhat

familiar with the organization of counties. In

relation to the officers which the law provides for

conducting properly and judiciously the affairs of

the county, I do not sec, at present, why these

two organizations cannot exist without any ma
terial interference with each other. The city of

Boston has been erected, and its government con

ducted by authorities appointed under a charter,

and I do not perceive why the administration of

the city cannot proceed without infringing upon
the administration of the county. I do not see

that there are any duties conflicting between the

two organizations, as the duties of County Com
missioners are prescribed by statute, and arc very

plain.
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Mr. TJPTOX, of Boston. I hope that the re

solve may be allowed to stand as it is, making
the exceptions which are now made by the stat

ute, of the conn ies of Suffolk and Nan tucket.

The county of Suffolk, as I understand by exist

ing laws, is composed of certain towns, but the

city of Boston is the county of Suffolk, so far as

the payment of all county expenses is concerned.

In the county of Nantucket the same rule pre
vails. The county of Nantucket is composed of

but one town, Nantucket, and gentlemen will see

at once that the office of County Commissioner is

not wanted there. The duty of the commis

sioner is to provide for erecting and repairing

court-houses and other necessary buildings for

the use of the county. Gentlemen can see at

once, where there are a number of towns in the

county, it is very proper that there should be

County Commissioners, but where there is only
one town or city in the county, it would be very

proper to make the authorities of that city or town,

ex-officio, Commissioners. It seems to me this

matter is so clear that the Convention would

hardly desire to break through all these arrange
ments which have been found so convenient.

Under the existing law, as I understand, there has

never been the least opposition from any portion

of the people throughout the whole Common
wealth in these respective counties. It is laid

down by lav.r
, that the County Commissioners are

to make estimates of all expenses and settle the

accounts of the counties. All these estimates

and accounts apply particularly in the county of

Suffolk to the city of Boston, and in the county
of Nantucket to Nantucket alone. There are no

other parties to be in urecl by making these ex

ceptions. I hope that the amendment of the

gentleman from Chelsea, (Mr. Denton,) will not

prevail.

Mr. WILSON, of Natick. I understood that

the proposition of the gentleman from Bost n,

(Mr. Wiikins,) in regard to County Commis

sioners was voted down. I supposed that the

matter was settled. I understand the proposition

before the Convention to be upon the motion of

the gentleman from Chelsea, (Mr. Denton,) to

strike out the exception made in favor of the

counties of Suffolk and Nantucket in regard to

the election of Treasurer that is to strike out the

amendment proposed and carried here on Friday
last. I was surprised that the amendment pro

posed the other day by the gentleman from Bos

ton should be adopted by the Convention after

the remarks made by the gentleman from Chelsea.

I hope this Convention to-day will retrace its

steps, that the motion now pending before us will

be adopted and that the resolution as reported by

the Committee, sustained by the chairman and a

majority of that Committee, will be adopted. I

see no reason whatever why the citizens of the

county of Suffolk should not elect their own
Treasurer. I apprehend the people of the city of

Boston have no opposition to such a measure.

The delegate for Wilbraham, (Mr. Ilallett.) told

us the other day that we should have difficulty

enough in carrying through our Convention

without exasperating the city of Boston. I have

no wish in the world to exasperate the city of

Boston or any man in it, but I do not suppose
that the citizens of Boston will object to the priv

ilege of t lecting their own Treasurer. If there be

anybody in the Common Council that objects to

it, I have nothing to say, but I suppose that the

people will make no objection to this amended

Constitution, because the privilege has been ex

tended to them of voting for their own County
Treasurer. Why should the people of three

towns in the county of Suffolk be denied this

right ? The gentleman from Boston speaks of the

contract existing by lawr with the town of Chel

sea. The gentleman from Chelsea says that the

contract has expired by its own limitation. Sup

pose a change is made and that those three towns

hereafter pay their share of county expenses. If

we vote down this amendment, the people of

these three towns, until the Constitution is again

amended, are denied the right of voting for their

County Treasurer. I look upon it as unjust that

we should incorporate into the Constitution of

this Commonwealth a provision which denies these

three towns, containing nearly 10,000 inhabitants

now, and the population of which must rapidly

increase in the future, any right to vote for

County Treasurer the officer who is to have

charge of their money. I am surprised that any
man upon the floor of this Convention should ad

vocate or vote for a proposition of that character.

If there be any provisions of law in regard to this

matter between the city of Boston and the town

of Chelsea, let them be enforced, but let us pro

vide in the Constitution of the Commonwealth
that the citizens of those three towns shall have a

right to vote for their own County Treasurer. I

hope that the amendment proposed by the gentle

man from Chelsea will be adopted.

Mr. COOLEDGE, of North Chelsea. I agree

with the gentleman from Chelsea, (Mr. Denton,)
in the views he has expressed, and I really trust

that the Convention will adopt the amendment he

has offered. The gentleman from Boston, (Mr.

Wilkins,) says that the city of Boston alone

should choose the County Treasurer because the

towns of Chelsea, North Chelsea, and Winthrop,
have paid no county taxes. In this respect I
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differ with the gentleman, and I contend that

these towns have paid county taxes, and that too

in advance, by releasing all claim to county prop

erty in 1831, on condition that they should be

exempted for twenty years as it appears from the

Act just read by the gentleman from Boston. I

hope therefore that the Committee will not dis

franchise those towns but place them on the same

footing with the other towns in the Common
wealth, in regard to the choice of their Treasurer.

Mr. WILKIXS. I wish to make a single re

mark with regard to the property which is to be

affected in this case. It was county property,

which was used for county purposes, livery

dollar of it was property which was thus appro

priated, to be used for county purposes and for

nothing else. The city of Boston derived no ad

vantage from it
;
and I do not understand why

the contract was made on the part of the

city of Boston. I believe it Avould puzzle any

gentleman to turn over in his mind, and find out

the reason. What inducement could the city of

Boston have to take that propcty and exempt it

from taxation ? I really cannot see. It seems

it has been exempt from taxation since the bar

gain was made.

The gentleman from Chelsea, (Mr. Denton,)
talks about the expiration of the contract. It is

not so. The legislature bound itself for a period

of twenty years, as well as the city of Boston

and the town of Chelsea. Now, the legislature is

not bound
; it may do what it pleases ; but the

town and the city are bound as much to-day as

they were twenty years ago ;
and they will be

bound twenty years hence as much as they are

now. I think they will be more bound then

than now
;
for though the gentleman from Chel

sea says that that town will not come back, it is

my opinion that it will not be five years before

the town of Chelsea will wish to be annexed to

the city of Boston. There may be a little tempo

rary irritation now between them, but when the

matter now in dispute is settled, I think it will

be annexed. I think the reasons for annexing
that town are much stronger than for the annex

ation of any other ;
and 1 have no sort of doubt

that it will be done in a few years.

Mr. &quot;WHITNEY, of Conway. It seems to me
the gentleman from Boston (Mr. Wilkins) does

not truly comprehend the purport of the resolu

tion. Either he does not, or I do not, and I

would be glad to know which of us it is that is

mistaken. If I understand the resolution, it ap

plies only to the mode of election. We create no

County Treasurers by this resolution, and no

Judges of Probate, we simply recognize them as

constitutional officers, and say they shall be elect

ed trieimially by the people of the Common
wealth. It seems to me that all this discussion,

with regard to contracts between the town of

Chelsea and the city of Boston, has nothing to

do with the subject. It seems to me that if gen
tlemen will read the resolution and give it the

fair and common interpretation of the English

language, they must see that the only purport of

the resolution is with regard to the manner of

electing County Treasurers. We do not create

the County Treasurer in the county of Suifolk,

nor in the town of Chelsea, nor anywhere else

where there is not one to be elected according to

law. We simply say they shall be elected by the

people triemiially. I am at a loss to know how
we affect the contract or the relations that exist

between the town of Chelsea and the city of Bos

ton. If there is no County Treasurer in the

town of Chelsea, then they are exempt from the

expense, and this matter can in no particular

reach them. I wish gentlemen would direct their

attention to the resolution and see if it is not so.

It simply says that County Treasurers shall be

elected triemiially by the people of their respective

counties and districts. It makes no new County
Treasurer, and it docs not touch the existing

County Treasurers, as I understand it. It seems

to me that if the gentleman from Boston (Mr.

Wilkins) will direct his attention to the subject

with his usual judgment, he will see that there is

no such thing. If I understand, it is true that

the three towns in the county of Suffolk do ac

tually sustain a relation to the County Treasurer

in the county of Suffolk, and I see no reason why
they should be excluded from a voice in the elec

tion. But we do not touch the County Treasurer

in the city of Boston
; we neither create any

office nor annul any office which is now in exist

ence. It simply leaves the people to elect County
Treasurers, and leaves the city of Boston and

county of Xantucket as they now stand.

Mr. UPTON, of Boston. I believe the gen
tleman from Conway is wrong in his reading of

the resolution. He will find, in the latter part of

the resolution, that the County Treasxirers and

County Commissioners are to be elected trien-

nially by the people of their respective counties

and districts. Well, Sir, by existing laws, a por
tion of the people of the county of Suffolk are

transferred to the county of Middlesex. That is

clear enough. And I think if we should add to

the amendment, after the words &quot;

County Com
missioners,&quot; the words &quot; where provided for by
law,&quot; it would put an end to any further ques
tion about the matter.

I wish to say one word with regard to the re

mark of the gentleman from Natick, (Mr. Wil-
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son). He raised a question here, as though indi

viduals who represent Boston in this Convention,

objected to a County Treasurer being chosen for

the county of Suffolk. I, certainly, as one repre

senting the city of Boston, raised no objection of

that kind. If a County Treasurer is chosen, he

must have some funds
;
and I presume that the

people of Chelsea, North Chelsea and &quot;Winthrop

will certainly come in and contribute their pro

portion of the county expenses. The gentleman
from Chelsea says that that town has nine thou

sand inhabitants. The more inhabitants it has,

the worse it is for his argument ;
and if I should

reverse the proposition, and say that because there

are so many of them they should come in and

pay a tax, it would only be a just argument.
But I take no such ground. &quot;We propose, and

the city of Boston has always proposed, that the

town of Chelsea shall be exempt from the pay
ment of taxes to the city of Boston. But if the

gentleman thinks otherwise, and thinks these

towns ought to come in and pay a proportion of

the expense, certainly he shall have my vote to

bring them in so that they may contribute their

full share of the expense. I supposed the gentle

men representing Boston had been exceedingly
liberal in proposing, by a constitutional provision,

j

to exclude these respective towns from paying a

tax. I propose now, if it is in order, to amend the

resolution by inserting the words,
&quot; where provided

for by law,&quot; after the word &quot; Commissioners.&quot;

The PRESIDENT. It is not strictly in order,

as it is not a part of the same subject.

Mr. UPTON. If the amendment of the gen
tleman from Chelsea prevails, then I will propose

my amendment.

Mr. GRA\, of Boston. Mr. President: Hav

ing applied for information upon a certain ques
tion which I propounded, and having by great

expedition succeeded in laying my hand upon a

book which settles the question, before the de

bate is clo-ied, I am perhaps bound to put the in

formation in possession of gentlemen, so far as I

have it. In the twenty-second act of the Revised

Statutes, chapter one hundred and nine, I find

this clause :
&quot;

excepting, that the town of Chel

sea shall not be liable to taxation for any county

purposes, until the legislature shall otherwise

order.&quot;

I must admit that this is contrary to my former

apprehension of the matter. I supposed there

was a contract under the legislature, between the

town of Chelsea and the city of Boston, exempt

ing the town of Chelsea from taxation as an equiv
alent for certain other matters, and that that con

tract, being a fair one and for a fair consideration,

could not be disturbed.

It would seem by this Act, that the legislature

have power to order a part of the expense to be

paid by the town of Chelsea and the towns adja
cent. The truth is, as a matter of wisdom and

discretion, I think the legislature would have

acted more wisely to have separated Boston and

Chelsea as a part of Suffolk County, as was con

templated twenty years ago ; but they did not

do so, and these two towns are in a somewhat
anomalous and irregular position as to each other.

Under these considerations, I shall oppose striking

out the words exempting the application of the

resolution from these two counties. If my col

league wishes to exempt the towns of Chelsea,

North Chelsea, and Winthrop, irrevocably from

taxation, he will have to put into the Constitution

a phrase to that effect. I think it is likely it will

be exempt by an act of the legislature ; but if it

is done by the legislature only, it will be a step

that is revocable. I think that when we provide
that the County Commissioners, or any other

officers, shall be chosen in any particular way, we
do not provide that there shall always be such

officers. I think the better opinion is, that if

there are any such officers, this resolution simply

provides that they shall be so chosen. But if

gentlemen think the case is not so clear as it may
be made, I submit that it shall be made more

clear by some general restriction inserted at the

end of the clause -we are considering ; because, as

we do not know that we shall always have County
Commissioners, so we do not know we shall

always have Commissioners of Insolvency. I am
not disposed to oppose the amendment of the

gentleman from Chelsea, after ascertaining how
the law stands.

Mr. BROWN, of Douglas. As it seems to me
that this matter has been diseiissed sufficiently,

I now move the previous question.

Mr. UPTON. I would be glad to have my
amendment proposed ;

and I hope the gentleman
will withdraw his motion, so that I may move to

insert the words &quot;where provided for by law,&quot;

as I before indicated.

The PRESIDENT. It is not in order to amend

a proposition to strike out in one part of the res-

oultion by moving to insert words in another

part of the resolution.

Mr. UPTON. I hope the gentleman will

withdraw his call for the previous question.

Mr. BATES, of Plymouth. I hope the gen

tleman from Douglas will withdraw the motion

for a moment, and I will renew it.

Mr. BROWN. I will withdraw it for the ac

commodation of the gentleman from Plymouth,
on that condition.

Mr. BATES. I then wish to move to amend
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the resolution, in the first line, by striking out

the words &quot; shall be elected for six years.&quot;

The PRESIDENT. That motion is not in

order.

Mr. BATES. Then I wish to make a single

inquiry whether the motion for the previous

question, if this motion to amend

The PRESIDENT. The motion for the pre

vious question was withdrawn.

Mr. BATES. The motion was withdrawn at

my request, with the agreement that I would re

new it. I wish to inquire whether the motion

for the previous question

The PRESIDENT. The motion for the pre

vious question is not before the Convention.

Mr. BATES. Then I move the previous

question.
Mr. WHITNEY, of Conway. I suppose the

question in order is on the previous question. I

hope the gentleman will withdraw the motion, or

that it will not prevail, for this reason : if the

amendment of the gentleman from Chelsea is

adopted, (and I trust it may be,) then the gen

tleman from Boston has proposed to submit

another amendment, which I think will simplify

the resolution ;
and that is, to insert the words

&quot; where provided for by law,&quot; after the words
&quot; County Commissioners.&quot; I desire that the gen

tleman from Boston may have an opportunity to

offer his amendment, and give his reasons for it.

The previous question was accordingly with

drawn.

The PRESIDENT. The question recurs on

the motion of the gentleman from Chelsea, (Mr.

Denton,) to strike out the words &quot;counties of

Suffolk and Nantucket.&quot;

The motion was agreed to.

Mr. UPTON, of Boston. I move to amend

the resolution by inserting after the Avord &quot; Com

missioners,&quot; the words &quot;where provided for by
law.&quot; I have only a single word to say upon this

motion. It covers the general question in regard

to trie election of County Commissioners and

County Treasurers, where they are provided for

by law
;
that is, if the legislature provide for such

officers they shall be elected triennially by the

people of their respective counties and districts.

It aLso covers another point, which was suggested

by my colleague. If the legislature at some

future time should see fit to abolish the oflice, it

provides for that contingency, for it will be a pro

vision of the Constitution that these officers shall

be elected in this manner only so long as the

legislature provide that the offices shall exist.

Mr. GRAY. The difficulty, in my mind, is to

see exactly what my colleague s proposition does

cover
;
and I submit, Sir, that there is a little

ambiguity, which ought to be removed in order

to make the sense clear. I will read the para

graph as it will stand if his amendment should

be adopted :

Ecsolvcd, That Judges of Probate be elected

once in six years, and Clerks of the Courts,

Commissioners of Insolvency, District-Attorneys,

Registers of Deeds, County Treasurers, and

County Commissioners, where provided for by
law, be elected triennially by the people of their

respective counties and districts.

Now, the question, to my mind, is this : Does

the phrase
&quot; where provided for by law,&quot; extend

only to the County Commissioners, or does it go

back one step farther and include the County

Treasurers, or does it go back three or four steps

farther and cover all the officers named in the

resolution ? I have no doubt what my colleaguie

intends, but I submit, that as it reads, it is not

quite clear enough ;
and it might be better to

have it read something in this Avay
&quot; Provided,

that nothing herein contained shall be construed,&quot;

&c. I am the less prepared to make such a mo
tion myself, because, to my mind, the paragraph
is sufficiently clear in its present form. All it

means is, as with legislation generally, if you
have such officers thus shall you choose them ;

but

if other gentlemen think anything further neces

sary, I am willing to have it altered for their

benefit.

Mr. BRADFORD, of Essex. It seems to me
that the amendment of the gentleman from Bos

ton would have a very different effect from what

he intends. It appears to me that it has the effect

to make the election of these officers throughout
the whole Commonwealth dependent upon the

action of the legislature that they shall be elected

triennially only in cases where such triennial elec

tions are provided for by the legislature. There

seems to be that difficulty about the interpretation

of it, in addition to the difficulty mentioned by
the gentleman from Boston who last spoke, that

it is entirely equivocal, because it may be under

stood to apply to all the other officers mentioned

in the resolution.

Mr. UPTON. As the language of the amend

ment seems to be liable to objection, I withdraw

it.

Mr. BATES, of Plymouth, moved to amend
the resolution by striking out of the first line the

words &quot; be elected once in six years and.&quot;

Mr. MORTON, of Taunton. I am very glad,

Sir, that the gentleman from Plymouth lias made
this motion, for I regretted exceedingly when the

Convention, on a former occasion, saw fit to insert

the words, now proposed to be stricken out, into

the system as it was presented by the chairman
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of the Committee, and which seemed to me to be,

on the whole, about as perfect a system as we
could adopt. I confess that on first taking up
these resolves and looking them over, I thought
there were some few things which might need

some alteration
; but when I recollected that the

chairman of the Committee was born in a probate

office, and learned to write by copying wills, and

that he has lived in that office almost ever since,

I became satisfied that he had probably had more

experience on this subject than anybody else in

the Commonwealth, and I felt bound to submit

to his superior experience and wisdom. I thought,

Sir, that if any change was to take place, it would

be desirable to have the Judge of Probate and the

Register of Probate elected at different periods, so

that at all times we should have the benefit of the

experience of one of those officers in that office.

If, for instance, the Register of Probate was elected

a year previous to the Judge, you would be sure

to have a Register there who was accustomed to

the business of the office, when a new Judge

might come in. But, on the whole, I do not be

lieve that in reference to the business of any of

these officers, there is that degree of intricacy in

performing their duties which has been suggested.

I am inclined to think, if there is any difference,

it is in favor of the Judge of Probate, and against

the Register ;
that is, that it requires more prac

tical skill to perform the duties of Register than

it does to perform those of the Judge of Probate.

There arc many men, both in and out of the pro

fession, who have a general knowledge of the

principles of the laws of the Commonwealth, who

might discharge the duties of Judge of Probate

with very general satisfaction ;
but if they should

undertake to reduce these principles into form,

they might find some difficulty. It requires

more experience to learn, how to put the decrees

and orders of the Judge of Probate into form,

than it does to know how to make the decrees

themselves.

13 ut before making any farther remarks on the

amendment now under consideration, I hope the

Convention will excuse me if I make some

general remarks in relation to these appoint

ments. Sir, we are making very important changes
in the mode of appointing officers throughout
the Commonwealth changes which I think

have been required by the experience of the peo

ple, and by the mutation in the affairs of the

Commonwealth, and which the people now are

ready and desirous to make. The chairman of

the Committee, when he introduced this subject,

traced very clearly the origin of political power,
and pointed out very properly where the power
of appointing, as, well as all other power, in re-

49

lation to the government, resides. &quot;\Vhcii our

ancestors left England and came to this country

they left a government where the whole source of

power and honor was in a single individual, and

that individual created or designated merely in

reference to the single accident of birth. Pre

vious, however, to the time when they left that

country, our ancestors there had wrested from

the crown and the nobles a concession of a great

many liberal, and I might say, republican princi

ples, which became well fixed and established in

the minds of the people, although they did not

so far progress as to reach the source of power.
Our ancestors brought these principle with them,
and adopted and established them here

; and it is

somewhat remarkable that with these liberal and

democratic principles, they did not bring with

them more of the forms of proceeding and the

manner of transacting business in the mother

country. In regard to the essential principles

which they established, experience has taught us,

as I think, that in many instances we can make

improvements. Acting in conformity with the

impression which they brought with them, they

thought it best to place the appointment of a great

portion of the officers in the hands of the execu

tive. It lias been very properly stated, and from

the position that all power rests in the people, it

irresistably follows, that all the power of appoint
ment vested in the governor, is derived from the

same source. I presume there is no one in this

Convention who will deny this proposition ;
and the

only inquiry now is, how the people shall exer

cise this power whether they shall exercise it

directly by their own action, or indirectly by

agents appointed by themselves ? It is a well

settled principle, applicable to all practical affairs

in this world, that the agent can do no more than

he is authorized to do by his principal, and the

principal can never give the agent power to do

anything more than the principal himself can do.

I am not prepared to go into details, and say that

no instance can be produced in which a principal

can select an agent who can perform a certain

business better than himself; but I say as a

general thing, that the people, the constituents,

in whom lies the appointing power, can better

exercise that authority directly, than it would be

exercised if it were transferred to any other per

son, who should act for them. I think that in

almost every instance, if not in every one, they
will do better to make these selections themselves,

than to trust them to any agent whom they may
appoint. I am rejoiced, therefore, that the Com
mittee saw fit to recommend to the people the

adoption of this principle in relation to so many of

the officers employed under our government, and
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I have no fear from the extension of this power.

I have no fear that it will not be quite as wisely

and as judiciously exercised by the people as it

can be by any agent of the people.

And while upon this point, I wish to say, that

I think there is no exercise of power which is so

dangerous, not only to the persons who exercise

it, but also to the welfare of the community, as

the appointing power, especially when that power
is fixed in the hands of a single individual.

And, Sir, I make this remark, not only in refer

ence to the Commonwealth of Massachusetts, but

also in reference to the United States. There is

110 power so dangerous, and there certainly is no

power anywhere so difficult to exercise or so

much abused. Look at it for a moment, Mr.

President. If these officers are elected by the

people, in almost all cases the people will have an

opportunity to know something, and generally

they will know very much, in relation to the

persons who are to fill these stations i but if you

place the appointment in the hands of a single

individual, whether it be for a state or for the

nation, he must generally depend for his knowl

edge of the applicants upon information derived

from others ;
and I am sorry to say, that in prac

tice it is found that this second-hand information

is oftentimes derived from those who are interest

ed, or who have their own personal, selfish ob

jects in view ;
and be he ever so wise and prudent,

he will frequently be misled and deceived in re

lation to the individual whom he appoints. I do

not mean to make any personal application in

these remarks, but I speak from general princi

ples, in which I have been confirmed from some

practical knowledge upon the subject. I hope,

therefore, that we shall adopt, not only the general

Report of the Committee in fixing these elections

by the people, but the special provision to which

the amendment now before us immediately re

fers. I do not know why we should make any

exception to the general rule which the Commit
tee have laid down, by having our Judges of

Probate chosen for six years instead of three. I

think there are decided advantages in having the

term three years rather than six. The assump
tion upon which gentlemen advocated the amend

ment was, that incompetent people might be

selected for the office. I do not believe, Mr.

President, that there is any danger of that. The

people would be as likely to select competent

persons to perform the duties of these offices, as

the executive. I have no fear that they will elect

individuals who are ignorant and unfit to dis

charge the duties of these stations, or Avho would

have to learn how to discharge them after they

were elected. But, if I did have these fears, I

should wish to have these judges elected at least

as often as once in three years, if not for shorter

terms
; because, if we are to get incompetent men,

the sooner we have an opportunity to displace

them and try somebody else who would be more

competent, the better. I do not think that there

is very great difficulty in executing the duties of

the office of Judge of Probate. They come
within the common experience, and observation,

and judgment, of many intelligent individuals.

If it would be proper, I should like to refer to a

single instance within my personal knowledge.
In the county where I reside, we had, for a pe
riod of about thirty years, an honorable and re

spectable gentleman for Judge of Probate, who was

not of the profession, and who never pretended
to have studied law for a single day before he

was selected for that office
;
and during that

whole period he gave that satisfaction to the peo

ple of that county which I believe nobody ever

surpassed. I think I may say with safety, that

he had fewer judgments reversed, and fewer ap

peals from his decrees, than we ever had in the

same space of time. The truth is, that men of

intelligence and education, in passing through the

world, acquire, by experience and observation, a

knowledge of almost all the principles which will

be necessary for a proper transaction of the duties

of that office. It occurs very often that a man is

competent to decide upon all these qxiestions, who
never has studied or practised law, and who

would, perhaps, be unable to give a good legal

reason for the judgment which he has formed.

Under these circumstances, I think it is entirely

unnecessary to extend the period of the term of

this officer to six years. I am decidedly in favor

of his being elected by the people, and I hope
that the amendment of the gentleman f. om Ply
mouth will be adopted, and that the harmony
and consistency of the original Report will be

restored, when I trust that the Convention will

be pleased to accept it.

Mr. HALLETT. I understand that the sub

ject under consideration is the election of Judges
of Probate for a term of six years, which was car

ried in Committee of the Wr.ole and that the

question now pending is to strike out six years
and substitute three years.

ThePRESIDENT. That is the question w ider

consideration.

Mr. HALLETT. With all deference to the

opinion of the experienced member from Taun-

ton, (Mr. Morton,) I certainly should prefer not

to make a change of this kind. I am much im

pressed with the importance of making some dis

tinction in our Constitution between our judicial

officers and those who are executive or adminis-
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trative
;
and when this subject was under consid

eration in Committee of the Whole, I took occa

sion to express my views upon that point. I then

thought that the opinion of a majority of the

members of the Convention seemed to be settled

that we should do well to make this discrimina

tion. In fact my view would have gone further

upon this question, as to the mode of appoint

ment, but I was content to meet on what I sup

posed tD be compromise ground, by fixing the

term of this office for six years and making it

elective. On the occasion to which I have re

ferred I gave the reasons which impressed my
mind strongly with regard to a lengthened term

of service for this officer beyond three years. I

do not doubt, indeed, that gentlemen without any

previous legal training might becon c good Judges
of Probate Courts ; but while t at may be all

true, it is not less true, that in these Courts you
want men of the highest probity as well as of

sound ability. Take, for instance, the settlement

of administrator s accounts: who is interested in

those accounts ? &quot;NYho is affected by the settle

ment ? Nine times out of ten the parties inter

ested are minors, orphans and women persons

who have not the same capacity to take care of

themselves that we have, and who do not gener

ally employ a law\er. Suppose that an adminis

trator has a fraudulent or exorbitant account ;

what does he do ? Why he obtains an order of

notice, puts it in any newspaper I e pleases, as the

law now permits him to do. He takes it, per

haps, to some paper at the extreme limit of the

county, whose circulation is limited and which

the persons connected with the estate never see.

The three weeks required by law expire, and at

the end of that time he appears before the Judge
of Probate. There is no opposition ; nobody

appears on the other side, and the account is set

tled as a matter of course, and you never can open
it ag .in until the day of judgment, except by an

i

allegation and proof of fraud.

And how much is taken from the widows and

orphans of decedents by such proceedings ?

How much is the disconsolate and defenceless
j

widow affected We hear much, in these days of
|

reform, about &quot; women s
rights,&quot;

but here is a

point in which they are affected practically. The
,

Judge of a Probate Court has in his hands the

dispensation of the rights of widows, and how im

portant is it that he should be an honest judge, ;

one who will decide justly and wisely how much
shall be given to the widow, and how much to

the creditors
;
one who, while he will not rob the

|

creditors to give to the widow, will not take the

bread out of the mouth of the widow for the pur- \

pose of paying the creditors or the administrator.
|

In regard to the qualifications of the man who
is to fill the office of Probate Judge, I do not ask

so much for a lawyer as I do for an able man.
But can you get an able man, I care nothing for

his politics, for, surely, in a matter of this sort,

politics should never be a consideration, can you
get a man competent to discharge these duties im

partially, and without bias or prejudice, one who
will faithfully guard all the interests intrusted to

his care, by giving him the small compensation
which is usually given to Judges of Probate, and

then, limiting his tenure of office to three years,

making his re-election dependent upon the state of

parties in the county ? Let that question be fairly

answered. It is an important question in this

matter, and I think it deserves a satisfactory an

swer. The learned member from Tauntoii appears
to think it can be done with perfect safety. He
is a gentleman of great experience in judicial con

cerns I will admit, but how can he reconcile these

two things the appointment of Judges of the

Supreme Court for life, (which he has recom

mended in another Report,) and the election of

Judges of Probate for three years ? Is there not

an inconsistency here r It seems to me that it is

impossible to defend these two points. I cannot

go before the people of this Commonwealth and

defend such a system as that in our judiciary, and

I certainly should not know how to vindicate a

Constitution containing two principles which ap

pear to me to be almost diametrically opposed to

each other. We must be consistent, and the

Constitution must be consistent and exhibit a

unity of design.

For that reason let there be a discrimination

made in relation to your judicial and administra

tive officers. I am confident, Sir, that the people
of the Commonwealth have a strong feeling that

the judicial power is one which should be well

guarded a power which should not be lightly

interfered with. Of this there are some exam

ples in the history of our Commonwealth which

are highly instructive. Even the attempt to re

duce the salaries of the judges, as many gentle

men will remember, was followed by a general

expression of disapprobation throughout the Com
monwealth, and no man could doubt that that

feeling arose from an inherent regard for the

faithful and impartial administration of justice.

Taking, then, all the evidences that we have in

the history of the Commonwealth of the peculiar

attachment of the people to the stability of their

judiciary, I ask you will it be wise to adopt the

amendment now proposed, so that Judges of Pro

bate shall be officers whose term of service shall

expire every three years, subject to a new election ?

Is it well that they should be put upon the same
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footing, in this respect, with your clerks of courts,

commissioners of insolvency, district- attorneys,

registers of deeds, sheriffs, and other county offi

cers, who have no judicial power ? There is a

wide difference between a Judge of Probate and

a Register of Probate. The Register is only a

a clerk. He keeps the records, while the Judge

gives the decisions which distributes the est.itcs

that pass through his hands. I trust, therefore,

Mr. President, (without feeling at all sensitive on

this matter, because I shall coincide with what

ever may be the final action of the Convention on

this question,) that the Convention will abide by
the resolution as it came from the Committee of

the Whole, so far as this point is concerned, be

cause I believe that it will have an influence on

the public sentiment concerning the excellence or

the faultiness of the Constitution itself. I ear

nestly hope that the provision, making six years
as the term of office, may be retained.

Mr. BRIGGS, of Pittsfield. I concur with

the gentleman who last spoke, that this proposi
tion ought to remain as it is.

Allow me to say that I regret extremely that

this proposition is made in the absence of the

gentleman for Manchester, (Mr. Dana,) who
made the motion in Committee of the Whole to

change the term of office for Probate Judges from

three to six years, and who, I think, every gentle
man within the sound of my voice will concur

with me in saying, sustained that motion by a

course of reasoning and argument, addressed pre

cisely to the point, in a manner which reflected

great credit upon himself, and which, in my
opinion, went to the judgment and consciences of

the members of this Convention, and produced

upon that judgment a result which changed the

term from three to six years. I say that I am very

sorry that that gentleman is not here to maintain

his position. I shall not attempt to go into the

argument further than to say that, to my mind,
his arguments were powerful and conclusive

; and
as I do not think that any gentleman met them
with reasons strong enough to control them, I

hope the resolution will remain as it is.

Sir, let me say here, (not because I expect to

convince any gentleman who entertains a differ

ent opinion,) that I would not, without great re

luctance, change the system in regard to this very
important magistrate. Gentlemen have spoken
of the importance of this office, and have mag
nified it

; but they have not magnified it too

much, in my opinion.
I am sorry, Mr. President, to differ with my

friend from Taunton, (Mr. Morton,) who appears
to think that this is not an important office. Sir, in

my estimation, it is a most important office. The

estates of all the inhabitants of the Common
wealth, in regular succession, pass through the

hands of the Judge of Probate. You want ju
dicious men, honest men, courteous and humane
men

; and you want a good lawyer, either pro

fessionally or from his own good sense. I do not

say that it is necessary to have a professional man,
but you certainly want a man whose good judg
ment and common sense, and whose acquaint
ance with the common affairs of life and of men,
will fit him to take the place of a good lawyer.
Such a man, I think, would answer the

purpose.
Further : let me say that, so far as I know and

believe, the people in the county which I repre
sent do not want any such change. My friend

from Lenox, (Mr. Bishop,) shakes his head, but

it certainly is so. For more than half a century,
in the county of Berkshire, the offices of Judge
of Probate and Register of Probate were in four

hands two Judges only for more than fifty years,

and two Registers for the same time ; [A mem
ber, sotto voce : Perhaps it was all in the family ;]

and if it would not appear to contradict the youth
ful appearance of my worthy friend on the left,

(Mr. Bishop,) I should say that he held the office

of Register of Probate for a whole generation,

[laughter,] and that his venerated father held it

for more than twenty years before him. The
honorable Judge Walker, a revolutionary man,
held the office of Probate Judge for more than

twenty-seven years, and his son, now living,

having passed his three score years and ten, held

the same office for a quarter of a century.

Sir, I venture to say that the man is not living,

and never has lived, that ever heard one word of

fault as to the manner in which these magistrates

discharged their duties
;
and it is no small thing

for the people of a county to feel that they have a

man in whom they can place confidence, wrho has

to administer the affairs of the dead
; and I know

of no other state of feeling than that in the county
of Berkshire. To know that the administration

of their estates, and the settlement of their affairs,

will pass through honest hands, enters at once

into the feelings and hearts of men. The Hon.

Judge Walker, said, before he died, that all the

estates in the coimty of Berkshire, had passed
twice through his hands, and, for anything he

knew to the contrary, to the entire satisfaction of

two generations.

Now, when you propose to change the mode of

appointing such an officer as that of Judge of

Probate, should you not have some reason suffi

cient to justify the change ? So far as the county
of Berkshire is concerned, there is 110 such reason,

and for anvthing that is known here to the con-
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trary, it may be so in all other parts of the Com
monwealth.

But, we are told by my friend from Taunton,
that a great principle the power of the people to

appoint officers intervenes, and requires this

change to be made. Let us examine that matter

for a moment. It is a matter in which we arc all

interested. I said before, and, I say it again, that

the principle of the people being the source of all

power, is one Avliich we all admit, and yet we
still go on talking about it as if somebody denied

it, and it were a question yet to be settled. The

people unquestionably have the right, and they
have also the power to have these matters just as

they please. There is, therefore, no question of

power, or of right, on the part of the people. It

is a mere question of discretion a question of

practical wisdom ; and, in my mind it comes simply
to this in the appointment of Judges of Probate,

Clerks of Courts, County Treasurers, .Sheriffs,

County Commissioners, &c., it is a matter of con

venience, in the first place, and then it is a ques
tion whether in the popular elections you would
be more likely to secure better men than those

you already have. If both of these arc in favor

of popular appointments, then, let the people
choose them. If not, then, there is no reason to

choose them. How came this Convention, Mr.

President, to clothe you with the power of ap

pointing the committees that are to act for us ?

They, the people, are the constituents so far as

that matter is concerned. They have the right

and the power to choose their own committees as

well as their own representatives, and if it comes

to that, the power to determine who shall preside

over the deliberations of their representatives ;

and why do they not do it? First, because it

would be inconvenient to them to do so
; and in

the next place, because they have confidence in

the judgment of their representatives to choose a

suitable presiding officer, and that confidence is

again transferred to him that lie will appoint
suitable committees, and will do it much better

than they could do it. And is that any reflection

upon their wisdom and judgment ? No, Sir
;
not

by any means. Now, suppose the people discuss

this matter of electing Probate Judges every three

years, do they want to elect the:-c officers thus

frequently for the mere sake of electing them :

Assuredly not. I am one of the people, and in

the little experience I have had in the world, I

have found that I have oftciicr hit right when
I have asked myself fairly what it is I want. As
one of the people, I do not want to vote for these

officers oftencr than once in six years. I believe,

as one of the people, that it is better to have this

matter where it has been, and where, as I know,

for two generations of men, the duty lias been

performed to the entire satisfaction of the public.

And, shall we try the experiment of a change for

the purpose of seeing whether this Business can

be done better, merely because the people have

the power to do so ? If it would be better to

make a change, then every-body knows that the

people have the power to make it. But, unless

there is a strong probability of getting better

appointments, do the people want to take upon
themselves the additional trouble for a trouble

it undoubtedly is of electing new men ? I think

not, because I see nothing reasonable in it.

I have said, Mr. President, that I do not make
these remarks in the hope of changing the opin
ions of any gentlemen here who have given their

attention to this matter, but merely for the pur

pose of expressing my own views the opinions
which exist in my own mind.

With regard to the origin of this power it is a

matter of little consequence to me
;
but I draw an

inference from the state of things existing at the

time our Constitution was first framed, widely
different from that drawn by my friend from

Taunton. When our first Constitution was

formed, the men of Massachusetts were not unac

quainted with the importance of popular power.

No, Sir
; they had felt the evils of officers ap

pointed by the king ;
and all the current of their

feelings was in favor of popular elections ;
but

when they came to frame a Constitution they
directed a certain mode of appointing certain

officers by the executive, because they preferred

that mode, with all their opinions of liberty and of

right ; and when they had had the experience of

a generation upon that subject they came together

again in 1820 to reaffirm that sentiment. And
was it because they did not understand popular

rights ? Was it because they w
rere attached to the

influences of arbitrary power exercised by the

crown in the appointment of officers ? Certainly
not. So far from that being the case, if any influ

ences operated upon them at all beyond those

which arose from deliberate judgment and calm

reflection, they were precisely such as were cal

culated to operate in a contrary direction. But

they acted as wise men
; they judged practically

from their own experience ;
and they came to the

conclusion that these matters had better be left

where they were. But, Sir, that is not binding

upon us or those whom we represent here. It is

a mere matter of practical wisdom whether these

appointments shall be made by the governor and

council or by the people themselves. So far as I

am concerned I am content to go any way the

popular will may indicate, and I find no fault

with gentlemen who may differ from me. But I



776 SECRETARY, TREASURER, &c. [32d day.

Monday,] BISHOP. [June 13th.

do hope, with regard to these offices we shall

adopt the longer term, as it is now in the resolu

tion, instead of placing it back three years where

it was when, the gentleman for Manchester made

his motion.

Mr. BISHOP, of Lsnox. I have heard the

argument of my friend from. Pittsfield, (Mr.

Briggs,) with great pleasure. He has discussed

this matter as he discusses every other matter

with great fairness and candor ; and nothing
would give me greater pleasure than to coincide

with him upon this subject, as I do upon most

subjects, moral,, religious, and almost everything
else but politics.

When the question under consideration was

first proposed, I did not see any great objection to

extending the term of this office, although I was

in favor of uniformity in this matter so far as

uniformity could be had judiciously. I was

shaken, I confess, by the arguments of the gen
tleman for Manchester, (Mr. Dana) ;

but since

that argument was made I have taken the subject

into consideration, and have been compelled, upon
reflection, to return to the original proposition.

The argument of my friend from Taunton,

(Mr. Morton,) in relation to the proper mode of

appointing these officers, I regard as conclusive.

The appointing power is in the people. From
them proceeds all authority. Every officer of the

government is the servant or agent of the people ;

and wherever it is practicable I think it is both

wise and prudent to conform to that idea that

all appointments should proceed directly from that

source.

In relation to Judges of Probate I regard the

people of the respective counties as better able to

select those who have to perform the duties of

this office than any executive officer can be. An
executive officer must necessarily come from one

of the counties, and he may be acquainted with

every individual in his own county whom the

people would be likely to select. He may be

acquainted with their capacity and ability to per
form and discharge the duties of such an office

with fidelity, and with that degree of learning

which appertains to it. But this is only in regard

to one county. He cannot be supposed to know

every suitable person in every county so well as

the people themselves, and, for this reason, if for

no other, I say that the appointments ought to be

made directly by the people themselves, and not

immediately through the executive.

One word, now, in relation to the argument of

my friend for Manchester. The proposition he

stated is true in one respect, most certainly that

these trusts are of growing importance, and that

to manage them as they should be managed, so

as to secure to the beneficiaries all their rights,

requires a thorough and intimate acquaintance
with the doctrine of trusts. But what is to be

done in case an incompetent person is chosen,

the term of office being for six years? If an

individual wholly unacquainted with the law in

relation to trusts should happen to be chosen by
the people, what means are there for his removal ?

He must continue for six years, and the people
of his county must abide by all the consequences
of his acts. They must submit to his decrees

and decisions, right or wrong, unless an appeal be

taken. There is no other mode, therefore, for the

correction of errors into which such an officer

may have fallen, except frequent elections, and

by that means errors may be corrected. It does

not necessarily follow that because the elections

are triennial a change will be made at every elec

tion. I think it follows almost conclusively that

if a Judge of Probate be found competent and

faithful, and have the amount of learning neces

sary for him to discharge the duties of his office,

as they should be discharged, he will be re-elec

ted. I know of no officer, no functionary, to

whom the people are so much attached as they are

to an upright, virtuous, accommodating Judge of

Probate. I know of no officer whose duties are

so well appreciated by the people ; and I am fully

satisfied that when once elected and found to be

competent and faithful he will never fail of re

election so long as he will consent to serve the

people.

The gentleman from Pittsfield has alluded to

Judges of Probate in Berkshire County. I have

had a most intimate acquaintance with the dis

tinguished gentleman whose name he has men
tioned. I was connected with him for a series

of years. The first Judge of Probate in that

county held office for twenty-seven years, and

his son after him for at least a quarter of a cen

tury. They discharged their duties faithfully and

at all times. Had the office been elective, these

gentlemen would have been selected by the peo

ple, as the very men to serve them in that capac

ity.

The instance is a strong one, a very strong one

indeed, and goes, I admit, very far if any single

fact is entitled to that weight to sustain the

gentleman in the argument he has made. And
I can mention to the gentleman another case in

the county which I have the honor, in part, to

represent. A llegister of Deeds held that office

in the county of Berkshire for thirty-seven years.

He was elected every five years, and at the close

thereof, he was renominated, and all the people of

his district, to a man, voted for him
; showing

that fidelity and capacity is appreciated. There
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was never any warfare of party, however severely

waged, that would have induced the people of

that district to have dispensed with the services

of this faithful man.
In relation to the County Treasurer, an indi

vidual was selected to hold that office for more
than a quarter of a century. His election was

annual, and however high party spirit ran, how
ever iierce the conflict, few votes were ever cast

against him.

I nay, Sir, faithful officers are appreciated hy
the people, and they will be retained. The peo

ple are the proper appointing power, and they
are the best judges, and after having once judged

correctly, they are as careful and cautious in

making changes, as the executive would be.

Therefore, Mr. President, I am opposed to any
amendment of this resolve. I speak to that point,
and to that only. It was necessary, as the ques
tion is presented to the Convention, for me to

allude to the other appointing power, to which

my friend from Pittsfield, (Mr. Briggs,) has al

luded. I therefore contend, that it is safer for

the Convention, and safer for the people, to adopt
this resolve precisely as it stands, than to permit

any modification or change to be made in it. I

could, if time were afforded me, furnish instances

within this State, and without it, of the re-elec

tion of individuals, amid the conflict of parties,

over and over again, because they had commend
ed themselves to public confidence by fidelity and

capacity in the discharge of their duties. I am
not afraid, Sir, that the people of this Common
wealth will ever select a fool or a knave to tran

sact their business.

Mr. FREXCH, of Berkley. There is but one

minute left before the adjournment of the Con
vention, but as I am a man of one idea, I have

plenty of time. [Laughter.] In the discussion

which has been had upon this subject, I have
heard much said of the sovereignty of the people,
and at the same time many of these men are in

favor of appointments for life. I want to ask, of

what use the sovereignty of the people is, when

appointments are made for a period which goes

beyond their sovereignty, and which their sover

eignty cannot reach ? &quot;We have been told that

many officers who have been appointed, have

performed their duties faithfully and to the satis

faction of every-body. Is that any reason why
these men should be kept in office forever ? Is it

not reasonable, no matter how &amp;gt;roll they have

performed their duties, that they should, at cer

tain times, retire and know that they are mortal ?

One o clock, the hour appointed for adjourn
ment, having arrived, the Convention adjourned
until three o clock, P. M.

AFTERXOOX SESSIOX.

The Convention reassembled at three o clock.

Apportionment.

Mr. BRIXLEY, of Boston, offered the follow

ing as an amendment to the Report of the Com
mittee on so much of the Constitution as relates

to the House of Representatives, which, on his

motion, was ordered to be printed and referred to

the Committee of the Whole, having under con

sideration the subject ofthe basis of representation;

strike out all after the word &quot;

Resolved,&quot; and in

sert as follows :

That it is expedient so to alter and amend the

Constitiition as to provide for the election of three

hundred and fifty members of the House of Rcp-
resentativcs, in districts composed of towns and
cities, and of contiguous towns and districts, as

nearly as may be on the principle of an equality
of numbers of population, according to the last

State census
; the apportionment to be revised on

the same principle according to future State

censuses.

Report from a Committee.

Mr. GOURGAS, of Concord, submitted the

following Report from a Committee :

That the Committee on Reporting and Pub

lishing the Debates of the Convention, having
been authorized by a vote passed May 17th, to

procure from Henry M. Parkhurst his reports of

the Convention debates up to that date, at certain

prices designated in said vote, ask leave to Re

port :

That Mr. Parkhurst has furnished his reports

of the debates in the Convention from May 4th to

17th, and that the amount due to him for the

same, according to the vote of the Convention, is

$627. To discharge this claim they recommend
the passage of the accompanying resolution.

By order of the Committee,

F. R. GOURGAS.

, That there be paid to Henry M.
Parkhurst the sum of $627, being the amount
due him for reporting the debates of the Conven
tion from May 4th to 17th, inclusive

; and that

the governor of the Commonwealth be requested
to draw his warrant on the treasury for the same.

The resolve was adopted.

Orders of the Day.

On motion of Mr. UXDERWOOD, of Milford,

the Convention proceeded to the consideration of

the Orders of the Day.
The first item in the Orders of the Day was the

unfinished business of the morning, being the

resolves relating to the Secretary, Treasurer, c.
,
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the pending question being upon the motion to

amend by the member from Plymouth.
Mr. FRENCH, of Berkley. I was in hopes

that I should be able to say all I desired before

the adjournment, but as I did not quite finish my
remarks I will now proceed.

I was remarking that I thought it was not a

strong argument in favor of extending the time of

holding an office, because the incumbent has

heretofore discharged its duties with fidelity and

correctness. The gentleman from Pittsfield, (Mr.

Briggs,) if I understood him, mentioned the fact

that he knew of many officers who had held their

places many years, and I think he referred to a

Judge of Probate who retained his office some

thirty years. Well, probably he might have held

the office longer, with correctness and dignity,

but I cannot see why, because the duties of an

office have been properly and correctly performed
which every individual who accepts an office is

under obligations to perform should be an argu

ment in favor of conferring upon certain persons

a life-long tenure to their office. I believe, Sir,

that gentleman has been himself a recipient of

State indulgence, and has held the gubernatorial

chair of this State for seven or eight years. But

it seems that the people, or some portion of the

people, thought that it would do to let go a certain

ty for an uncertainty, and that they did not think

that there was no other person in the State who
would serve the State as well. Though it may
be natural to suppose that the gentleman would

be in favor of increasing the term of office, yet, as

he cannot get it extended to a life tenure, he will

approximate as nearly to it as he can, though it

be oiilv for six years. I hope that the amend
ment will not be accepted, but that the resolve

will pass as originally reported.

Mr. KINGMAN, of West Bridgewater. I

move the previous question.

Mr. WALCOTT, of Salem. I was in hopes,
before this question should be taken, to have had

an opportunity to offer an amendment, though I

do not know that it would be of any avail. Per

haps it would not, but I do desire to say a very
few words, more for my own satisfaction than for

any other purpose. I have taken no part in this

debate, but still, if the Convention have heard it

discussed long enough, and will accept of 110

amendment to the resolve of course I submit.

The PRESIDENT. The gentleman can state

his amendment if there is no objection.

Mr. WALCOTT. The amendment I desire to

offer is a rather important one, and will be deemed

so, I have no doubt, by the Convention. It is to

strike out, in addition to that proposed to be

stricken out by the pending amendment,&quot; the

words &quot;

Judges of Probate,&quot; so as to remove those

officers from the operation of the elective system.

I think there are strong considerations which

ought to have weight with the Convention in

favor of this amendment.

The PRESIDENT called the gentleman to

order, reminding him that the call for the previ

ous question was pending.
The previous question was ordered.

The amendment of Mr. Bates, to strike out,

after the words &quot;Judges of Probate,&quot; the words

&quot;shall be elected once in six years, and&quot; was

then adopted, by a vote of 113 to 58.

Mr. BIRD, of Walpole, moved that the ques

tion on the final passage of the resolve be taken

by yeas and nays ;
and it was so ordered.

The question was then taken on the final pas

sage of the resolve, and there were yeas, 191
;

nays, 52 as follows :

Adams, Shubacl P.

Allis, Josiah

Alvord, D. W.
Baker, Hillel

Ballard, Alvah
Bancroft, Alpheus
Barrett, Marcus

Bates, Moses, Jr.

Beach, Erasmus D.

Beal, John
Bennett, William, Jr.

Bennett, Zephaniah
Bird, Francis W.
Bishop, Henry AV.

Bliss, Gad O.

Booth, William S.

Boutwell, Geo. S.

Boutwell, Scwell

Bradford, William J. A
Breed, Hiram N.

Bronson, Asa
Brown, Adolphus F.

Brown, Alpheus R.

Brown, Hiram C.

Browne!!, Joseph
Bryant, Patrick

Buck, Asahel

Burlingame, Alison.

Caruthers, William
Char. in, Daniel E.

Childs, Josiah

Churchill, J. McKean
Clarke, Stillman

Cleverly, William

Coggin, Jacob

Cole, Lansing J.

Cole, Sumner
Crane, George B.

Cressy, Oliver S.

Crittenden, Simeon

Cross, Joseph W.
Cushman, Thomas

Cutler, Simeon N.

Davis, Ebenezer

Davis, Isaac

Dean, Silas

Deiiton, Augustus
Dunham, Bradish

Durgin, John M.
Easton, James, 2d

Eaton, Calvin D.

Eaton, Lillcy
Edwards, Elisha

Fellows, James K.
Fisk, Lyman
Fiske, Emery
Foster, Aaron
Foster, Abram
Fowle, Samuel
Freeman, James M.
French, Charles A.

French, Samuel
Gale, Luther

Gates, Elbridge
Gilbert, Washington
Giles, Charles G.

Gooding, Leonard

Gourgas, F. R.

Green, Jabez

Griswold, Josiah W.
Hadley, Samuel P.

Hall, Charles B.

Hapgood, Lyman. W.
Harmon, Phineas

Haskell, George
Haskins, William

Hawkes, Stephen E.

Hayden, Isaac

Heath, Ezra, 2d

Hcwes, James

Ilewes, William II.

Hobart, Henry
Hobbs, Edwin
Holder, Nathaniel
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Hyde, Benjamin D.

Ide, Abijah M., Jr.

James, William

Jenkins, John

Jenks, Samuel II.

Kellogg, Martin R.

Keyes, Edward L.

Kimball, Joseph
Kinsman, Henry W.
Knight, Joseph
Lawrence, Luther

Little, Otis

Littlofield, Tristram

Lord, Otis P.

Lothrop, Samuel K.

Marey, Labaii

Marvin, Tlicophilus R.

Monroe, James L.

Morey, George
Morss, Joseph B.

Morton, William S.

Nash, Hiram

Nayson, Jonathan

Norton, Alfred

Osgood, Charles

Paige, James W.
Paine, Benjamin
Paine, Henry
Parker, Joel

Payson, Thomas E.

Peabody, George
Perkins, Jonathan C.

Phinncy, Silvanus B.

Plunkett, William C.

Pomroy, Jeremiah

Powers, Peter

Preston, Jonathan

Prince, F. O.

Putnam, George
Putnam, John A.
Head, James
Reed, Sampson
Rice, David

Richardson, Nathan
Ring, Elkanah, Jr.

Rockwell, Julius

Royce, James C.

Sikes, Chester

Simmons, Perez

Sprague, Mclzar

Stevenson, J. Thomas
Storrow, Charles S.

Strong, Alfred L.

Stutson, William

Sumner, Increase

Swain, Alanson.

Taber, Isaac C.

Taft, Arnold

Talbot, Thomas
Taylor, Ralph
Thompson, Charles

Tileston, Edmund P.

Tilton, Abraham
Tower, Ephraim
Train, Charles R.

Tyler, John S.

Upton, George B.

Vinton, George A.
Wallace, Frederick T.

Walker, Amasa
Warner, Marshal

Wilkins, John H.
Wilkinson, Ezra

Wilson, Milo

Winslow, Levi M.
Wood, Nathaniel

Absent and not voting, 176.

The next resolve that came up in order for

consideration was then read and passed, as fol

lows :

Resolved, That it is not expedient so to amend
the Constitution as to provide for the election,

by the people of the Commonwealth, of a Prison

Inspector.

Excused from Serving on a Committee.

Mr. HALL, of Haverhill, on his request, was
excused by the Convention from further service

upon the Committee which has under considera

tion so much of the Constitution as relates to the

University of Cambridge.
On motion of Mr. WILSON, the Convention

then resolved itself into

COMMITTEE OF THE WHOLE,

Mr. Livermore, of Cambridge, in the Chair,

upon a Report of the Committee on so much of

the Constitution as relates to the Frame of Gov
ernment.

The Report was read, as follows :

Resolved, That the Constitution be amended by
striking out the first article in the first section of
the first chapter of &quot; Part the Second,&quot; and sub

stituting therefor the following article :

Article 1. The Department of Legislation shall

be styled the General Court of Massachusetts. It

shall consist of two branches, a Senate and a
House of Representatives, each of which shall

have a negative upon the other.

The Legislature shall assemble every year, on
the first Wednesday in January ;

and shall be
dissolved on the day next preceding the said first

Wednesday in January, without any proclamation
or other act of the governor.

Every member of the Legislature shall receive

two dollars and fifty cents per day for his attend

ance ; and for his travel from his place of abode,
once in each session, he shall be paid two dollars

for every ten miles : provided, that, in no case,

shall any member receive more than two hundred
and fifty dollars for attendance upon the Legisla
ture during his official term.

Mr. BRINLEY, of Boston. I move to amend
the resolve by striking out of the last clause there

of the words, &quot;provided, that, in no case, shall

any member receive more than two hundred and

fifty dollars for attendance upon the Legislature,

during his official term.&quot;

I have but very few words to say in relation to

this point. My experience, such as it has been,

in both branches of the legislature, convinces me,
that upon the whole, it will be unwise to put into

the fundamental law a limit to the duration of the

general court. I find no fault with the period of

time which the legislature, for two or three years

past, has consumed in its sessions. More partic

ularly do I object to finding fault, on the part of

any one, to the action of the last legislature in

that respect. I was sorry to hear, in this body,

any animadversions, more particularly upon the

action of the House in its protracted session.

I thought it somewhat uncalled for, although I

had not the honor of being a member of that

branch of the legislature. But in regard to the

Senate itself which my friend from North Brook-

field, (Mr. Walker,) characterized, in terms of

compliment, I suppose,
&quot; the immortal,&quot; I can

say, in behalf of that body, that it was assiduous

in its work, and was always ahead of the House.

The House, I presume, did its business as rapidly

as was consistent with the public interest. I

know nothing to the contrary.

It is readily seen that it may be in the power
of the minority so to protract the session that the

majority really could not transact the business

which is demanded of them by the public inter

est. In such a state of things, is it proper that a

majority should not only be exposed to the odium

of the charge of not transacting business rapidly,
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but at the same time, be compelled to remain at

the State House, at their own. expense. To be

sure, the minority would hare to undergo the

same hardship, but there may be reasons why
they would willingly endure it. I do not intend

to take up the time of the Convention in arguing
out this point. From my own experience, I

think it injudicious to limit the time, and I doubt

whether I shall be able to hear any argument
which will satisfy me to the contrary, although I

always consider myself open to conviction. I

hope the amendment will be adopted.
Mr. EAMES, of Washington. I desire to

submit an amendment to the amendment already

pending, and it is to strike out the remaining
words &quot;

every member of the legislature shall

receive two dollars and fifty cents per day for his

attendance
; and for his travel from his place of

abode, once in each session, he shall be paid two
dollars for every ten miles.&quot;

I can see no reason why we, in Convention,
should undertake to establish the rate of compen
sation of the members of the next legislature, or

that of the members of any future legislature. So
far as I have had any experience, it has led me
to the conclusion that it is inexpedient to limit

the sessions of the legislature to any particular
time. I have full confidence in the people that

they will send legislators here who will be com

petent to establish their owiv wages, and upright I

enough to fix that compensation at a reasonable
j

sum. Therefore it is, that I am unwilling to in

sert this clause into the Constitution.

Mr. BRIXLEY, of Boston. If this question
be susceptible of it, I would ask for a division, in

order that the Committee may vote understand-

ingly upon the two branches of the proposition ;

and while I have the the floor, I desire to say a

very fe\v words. I concur, for the most part, in

the opinions which have been expressed by the

chairman of the Committee, and I am aware

that some fault has has been found with the pro
tracted sessions of the legislature. That is not

however, the fault of the legislature altogether,
nor does it arise wholly from the fact that there

are so many modifications of the laws proposed.
A great deal of legislation undoubtedly arises

from the applications, on the part of individuals,
to redress their grievances. But I apprehend one
of the greatest reasons why the sessions of the

legislatiire have been greatly increased in length for

some years, may be found in the fact that there

are so many applications for railroad charters and
various matters of a similar character, which de
volve arduous duties upon committees, requiring
weeks of examination and investigation. Gen
tlemen who are familiar with the proceedings of

the legislature, will bear witness to the fact that

there were weeks during the earlier part of the last

session, when committees were engaged in their

duties, so that the business of the legislature was

at a complete stand still, necessarily, until the

committees could complete their labors and make
their reports. And this press of business is of an

entirely different character from what it formerly
was a kind of business in which the great body
of the people have a deep interest, and which

they present to the legislature for their action.

Therefore it is quite likely that an attempt to

limit the session to the brief period of one hun
dred days will result in evil, but which may,

perhaps, be remedied in the manner indicated by
the chairman of the Committee. In regard to

the proposed amendment which I have the honor

to submit, allow me to say that there would be a

propriety, in my judgment, in the Convention

establishing a per diem compensation for the

legislature. I do not know but that from the

organization of the government, the per diem com

pensation lias been the same that it is now t\vo

dollars a-day ; although I am free to say, for one,

that it is wholly inadequate. True, however, I

voted against increasing the pay of members for

reasons which I need not detail here, and which

gentlemen connected with the legislature well

comprehend and understand. Although the

proposition to increase the pay passed the popular

branch, it did not go through the Senate, for rea

sons which I need not give here. The Commit
tee on the Pay Koll, if I recollect aright,

have reported that the proper pay for mem
bers of this Convention shall be three dol

lars. I do not object to it as a member, and I

should not if I were not a member. If three dollars

pay is a fair rate for members of this Convention

it certainly is not exorbitant pay for members of

the legislature ;
and if this Convention establish

the rate of compensation for themselves, and

leave out any provision in regard to that of mem
bers of the legislature, it will be a good precedent
for them to fall back upon as a justification for

an increase of their pay. If it be the opinion of

this body, that three dollars is a fair compensation
for us, it certainly is not too much to grant to the

legislature. I should prefer, under the circum

stances, to have the first branch of this proposition

remain as it is at present, unless the pay could

be increased to three dollars instead of two fifty.

I should like to have the question taken upon

my proposition disconn ected with the other branch

of the resolution ; that is to say, strike out the

limitation in regard to the duration of the legis

lature. I think that is a matter which the legis

lature can best determine for themselves.
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The CHAIRMAN. The last paragraph under

consideration is entirely distinct from the remain

der of the report, and it is the opinion of the

Chair, that the proper course is to take the ques
tion first upon the amendment offered by the gen
tleman from Boston, (Mr. Brinley,) and then

upon the amendment offered by the gentleman
from Washington, (Mr. Eamcs). The whole

subject is, however, open for discussion.

Mr. EAMES. It appears to me, if \ve estab

lish a rate of compensation for any other legisla

tive body than ourselves, that it would be show

ing a distrust and want of confidence in them,
which we ought not to exhibit. I am entirely

willing, if it is thought proper, to limit the legis

lature to a session of one hundred days, but it is

a little too much for us to come here and say that

two dollars per day shall be the pay of members
of the legislature for years to come. If we in

corporate such a provision into our Constitution,

there it must be, until we have another revision

of the Constitution.

Mr. SCHOULER, of Boston. It seems to me,
that the Report of the Committee is right in some

particulars, and wrong in others. My colleague
has given as a reason for the length of the legis

lative sessions, the great number of questions
which come up before the committees, and the

gentlemen from Worcester, (Mr. Allen,) assigns
as a reason for it because every legislature wishes

to alter the standing laws of the Commonwealth
;

but I have another reason still. I think the true

reason why we have had so long sessions of the

legislature during the last few years, is on ac

count of the great facilities afforded gentlemen for

reaching their homes by means of the railroads.

If you will look at the Rules and Orders of the

last House, you will find that more than one-

third of the members boarded at home, within

the range of sixty miles. It is impossible to get

evening sessions, as we used to have during the

last part of the session. It is difficult to get men
to sit here after five o clock in the afternoon, or

get a vote to have an afternoon session at all, or

even to get an early morning session, at ten or

eleven o clock in the morning. I recollect before

we had these facilities for travelling, we used to

have sessions of the legislature at nine o clock in

the morning and continue the sessions until six

in the evening, and then the legislative sessions

did not exceed ninety days. But during the last

three or four years, since the construction of so

many railroads, affording such facilities for mem
bers to reach home, they will go home every day,
and there are enough of them, with the Boston

members, [laughter] to vote to adjourn when

they ought not to adjourn, in order that they may

reach the cars in time. I do not think that the

legislature does more business than formerly.
You cannot get committees together in the morn

ing, or evening, because members have gone
home. I believe every Committee of this Con
vention has found the same difficulty, that they
cannot get a quorum of their members together.
I see that this Committee have reported that

members shall only have one mileage during the

session. They make the per diem for the man
who lives in the city or the neighborhood, and
who can attend to his business here, the same
with that of members from the distant parts of

the State, who have to pay their board at the

public hotels and who cannot go home without

considerable expense, and whenever they are ab

sent get no per diem pay. We ought to leave

that restriction out of the Constitution, and make
a provision that members should have their per
diem paid once in four wreeks. If a per diem of

two dollars a day and mileage at the rate of ten

cents a mile were established, with the right to

have the mileage once in four weeks, then I think

we should produce an equilibrium just and fair

to the country members, and it is unfair unless it

is so. I shall offer an amendment to strike out

in the third line of the third paragraph of the first

article, the words &quot;once in each session,&quot; and in

sert in their place, &quot;not oftcner than once in four

weeks.&quot; With that amendment, I think that

two dollars a day will be enough, if we are going
to have a House of four hundred members, which
I trust we shall not have. If, on the other hand,
we cut the legislature down to a number be

tween two and three hundred, I think that the

pay should be a little more. I should be willing,

in order to amend the Constitution in this par

ticular, to strike out the words &quot;once in cacli

session,&quot; which would restrict the mileage to once

in the session, and then leave the whole matter

just as it is in the present Constitution, without

fixing the terms of pay.

Mr. PARSONS, of Lawrence. I have a very
few words to say upon the subject matter of this

resolve. I entirely agree in the position taken

by the chairman of the Committee, (Mr. Allen,)
and am opposed to the amendment offered by the

gentleman from Boston, (Mr. Brinley,) and also

the amendment to the amendment offered by the

gentleman from Washington, (Mr. Eamcs.) I

think it very important that the legislature should

meet once every year. Perhaps it will not be

necessary for me to say anything in regard to this

matter, as very little allusion has been made to it

in the course of the debate, but it seems that the

Committee recommend that the legislature should

meet annually. I think that they should meet
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as often as once a year, for the reason that I

urged when, the plurality question was under dis

cussion that frequent elections call the people to

the polls oftencr, and enable them to cultivate an

acquaintance with the working of our institu

tions. Whenever we relax in our efforts to im

press upon our own minds and the minds of our

children the necessity there is for a close acquaint
ance with the principles of our government, then

we relax so much from that interest which we
should have in our local affairs. One word in

regard to the length of legislative sessions, about

which so much has been said. I think, if I un
derstand the sentiment of the people of this

Commonwealth, that the legislature for the last

two or three years has not been very popular
with the people, not so much on account of what
it may have done, as on account of the length of

its sessions. I see no reason at present why the

legislature should sit over seventy days, or, at

most, one hundred days, nor have I heard any
reason advanced why it should do so. It is not

for me to cast reproaches or throw out any insin

uations with regard to the sittings of the legisla

ture ;
but I do say, that I believe the people of

the Commonwealth are not satisfied with, the

length of the sessions of the legislature. I

therefore hope that the resolution as reported by
the Committee, in that particular, will be adopted.
I believe it affords ample time for the legislature

to make all necessary, good, and wholesome laws,

and if I was going to make a motion, I should

certainly make one that the time should be re

duced at least to ninety days. But I am satisfied

with the llcport of the Committee.

With regard to compensation, I think that two
dollars and fifty cents a day is little enough.
There are many reasons why that sum should be

paid now, although ten, or fifteen, or twenty

years ago, it would not have been deemed neces

sary. I understand that the members of the

legislature in Xcw Hampshire are paid two dol

lars a day, and the same is paid in some other

States where they have the advantage of our citi

zens, who are obliged to pay two dollars and a

half a day for board at the first class hotels in

this city. I know no reason why the members
of this Convention, or of the legislature, should

not be paid enough, so that they may be able to

board at the best hotels, and not be compelled to

go out into by-places and alleys to get their board.

I think I may take it for granted, that the mem
bers of this Convention, as well as the members
of the legislature, are among the most respecta
ble citizens in the State, and I can see no reason

why they should not be paid at least two dollars

and fifty cents a day, especially when we know

the fare at the first class hotels is constantly rising

at least fifty per cent, every one or two years.

There is a good reason why gentlemen should

board at home, even at the distance of fifty miles

from this city. It is because you pay members

but two dollars a day, and it becomes a matter of

necessity for them to go home ; it is impossible

for them to live here with such a compensation.

The gentleman from Boston, (Mr. Brinley,)

said we might as well pay the members of the

legislature three dollars a day, as to pay the

members of the Convention that sum. Perhaps
it might be as well, but I see a distinction. The

members of the legislature sit in the winter

months. We come together on this occasion in

that part of the year which is a business part of

the year. The representatives from the rural

districts, especially those who cultivate the soil,

cannot very well afford to sit here at two dollars

a day at this season of the year, although they

might afford to do it in the winter months. In

my opinion, if it is worth two dollars and a half

a day to sit here in the winter months, it is worth

three dollars a day to sit here in the summer
months. I hope the recommendation of the

Committee will be adopted. I see nothing in it

which is not liberal and for the interest of the

people.

Mr. HALLETT, for Wilbraham. I suppose
it is not in order to offer an amendment at this

time ; but I have one which I wish to read, after

consultation with the Committee ;
and if it shall

be in order at any time, I propose to offer it. It

is to insert after the second paragraph of the

article, reported by the Committee the following,
in the place of the third paragraph :

The legislature which shall assemble next
after the adoption of this article in the Constitu

tion, shall fix the compensation of members,
which may be changed at any subsequent session

;

but no Act affecting the pay, passed after the

year 18oi, shall take effect until the session next
after its passage ; and no compensation or pay
shall hereafter be allowed for the attendance of

members longer than one hundred days, at any
one session.

Mr. WILSOX, of Xatick. Mr. Chairman :

The people, during the past few years, have justly

complained of thelcngth of the sessions of the

legislature ;
men of all parties and the presses

of all parties have xinitcd in these complaints.

The people now look to this Convention to

correct, if possible, the abuses of long sessions,

and I hope their just expectations will be com

pletely realized. The Committee on the General

Court have reported the resolutions now pending
to attain the desired end, the limitation of the
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length of the sessions. I prefer the amendment

proposed by the member for Wilbraham, (Mr.

Ilullett,) to the resolve reported by the Com
mittee, of which my friend, the delegate from

Worcester, (Mr. Allen,) is chairman. The

resolves reported by the Committee, propose to

limit the pay of the members to two hundred and

fifty dollars annually, and that the members shall

receive pay for only one hundred days. I think

this proposition would not look well. It looks

like increasing the pay of the members to two

dollars and fifty cents per day, or allowing the

sessions to extend to one hundred and twenty-
five days. I do not like to put into the Constitu

tion a proposition to increase the pay of the

members of the legislature. If we mean to limit

the sessions to one hundred days, we propose to

raise the compensation fifty cents per day ;
if we

do not mean to increase the pay we mean to allow

the sessions to extend to one hundred and twenty-

five days. This proposition of the Committee does

not look well. It will not look well to the people.

It will be misinterpreted and it will not meet the

just expectations of the people. We must have a

large House of Representatives. This is inevitable.

I hope therefore, the friends of town representation

will look well to it that we do not prejudice that

question by putting into the Constitution a pro

vision increasing the compensation of members.

During the past four years the sessions have

averaged in length one hundred and thirty-seven

days. The pay of the members has averaged two

hundred and seventy-four dollars annually. Xow,
we simply propose to limit the pay to two hundred

and fifty dollars annually a reduction of only

twenty-four dollars being in a House of three

hundred and fifty members a reduction of only

$S,-100. Surely, this is not what the people have

a right to expect of us. Xow, Mr. Chairman, I

go for the amendment proposed by my friend, the

delegate for &quot;NVilbniham, (Mr. Ilallett,) which

proposes to let the compensation be fixed by law

110 future legislature to have the power to increase

it for the benefit of its own members, and to limit

the compensation to a session of one hundred days.

Tins proposition takes from the legislature the

power to increase the compensation of its mem
bers, or to make compensation for more than one

hundred days at any one session. This accom

plishes the great reforms. It limits practically the

annual sessions to one hundred days a great

reform and it takes from the members of each

legislature the power to increase the pay of its

members, and places that matter xipon the policy

of general laws, a wise and salutary reform.

Both of these reforms will receive the cordial sup

port of the people of all parties. Adopt this

amendment and the members of the legislature
will be compelled to close up their business in one

hundred days. They will not dare to adjourn
with their business unfinished, and they will not

sit many days without pay. Public sentiment

and self-interest will force the members to perform
their duty with fidelity. The governor will not

call an extra session uidess some great emergency
demands it, and will justify it. It has been my
fortune, Mr. Chairman, to serve eight years in the

legislature four years in the House and four years
in the Senate. I do not believe it at all necessary
that the legislature should sit annually one hun
dred and thirty-seven days to do the business that

comes before it. I am sure that the business can

be performed in one hundred days, and well per

formed, performed much better than it usually
is in these long, dull, inactive sessions. All legis

lative bodies and all legislative committees not

only perform more labor, but they do it better

when under some little pressure. When a delib

erative body drags its slow length along, free from

all pressure the little business it does do is not

well done.

This, Sir, is my experience in legislative bod

ies and in committees. It cannot be necessary
for the legislature of this Commonwealth to be

in session more than one-third of each year to do

the business of the people. During the past six

or seven years these sessions have been, prolonged

beyond the time necessary to do, and do well,

the business of the sessions. My friend from

Boston, (Mr. Schouler) has stated one of the chief

causes of these protracted sessions. All of us

who have had any experience in legislation know
that it is a common practice, for members resid

ing within fifty miles of the city, to go to their

homes at an early hour, no matter how pressing

may be the business, and to come here late in the

morning ; and, if mutters have been acted upon
during their absence, to have reconsiderations

moved. I have no doubt that, in consequence of

members going home so much, during the last

four or five years, thus delaying the action, of

their committees by their absence, and protract

ing the sessions by reconsiderations, the sessions

of the legislature have been lengthened out each

session, at least thirty clays. But this cannot be

helped ;
members will avail themselves of the

facilities aiForded to them, will go to their homes

during the sessions of the legislature, even at the

sacrifice of the public interests. A great number
of the members of this Convention go to their

homes now, at an early hour after leaving the Con

vention, when important questions are pending.
This is an evil that ought to be remedied, but I

do not see how it can be while we sit in this cap-
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ital, where so many facilities are afforded to

members to attend to their own rather than to

the public business. During the past five years,

at least one- third of the members of each House
have been daily absent from their seats. Com
mittees, when important hearings were to be had,

and the parties to be heard were present from a

distance, have often been compelled to break up
for want of a quorum, and questions of impor
tance have often been postponed from day to day,

owing to the absence of gentlemen interested in

them, or to the absence of many members.

There is another cause for the length of the

sessions of the legislature : I mean the great

amount of time consumed in the examination of

private bills and corporation acts. The last legis

lature passed one hundred and fifty-eight acts,

increasing the capital stock of corporations, or

establishing new corporations. The amount of

capital incorporated by the last legislature, was

over twenty- five millions of dollars. I trust that

this Convention, as it has the power, will provide
that in future we shall have general acts for cor

poration purposes, for manufacturing, insurance

and banking companies, so that the time of the

legislature will not be taken up by hearings and

considerations, in relation to those measures

which may be and should be provided for by gen
eral acts of legislation. I do not say that I am
fully prepared, to go so far as to declare that we
should have a general railway law, because rail

way companies are authorized to take real estate ;

the power of eminent domain being given to

them. But I am inclined to go for such a law,
if it can be so framed as to secure the rights of

the people. I hope the proposition of the gentle
man from Comvay, (Mr. Whitney,) is to be

adopted by this Convention, and by the people,
and that the legislatures of the future will not be

compelled to consume so much of their time in

the consideration of private corporation acts, and
that the members of the legislatures will not be, as

they have been, for the last few years, pressed,

every time they step out of their seats by lobby
members, who have become a third estate here.

Those of us who have been here during the past

seven years, know how the members have been

bored by this lobby system, that has grown up
under this system of granting special acts for

manufacturing, banking, insurance, railway, and

other business purposes. Sir, I want to see this

lobby system, which corrupts and degrades legis

lation, broken up, and it can only be done by
removing the cause which created it. The remo

val of that cause, the destruction of this lobby

system, will not only shorten the sessions at least

one-third, but it will tend to the purification of

legislation. General laws for corporation pur

poses, will save us from the disgraceful scenes

Vnich have been enacted here during the past

few years, when the State House has been made
an encampment of the agents of antagonistic cor

poration interests, who have beleagured the legis

lature for days and weeks.

Another cause, Mr. Chairman, of the protracted
sessions of the legislature, is the gross abuses

which have grown up in committee hearings,
abuses winch should be corrected. Committees

are often compelled to sit day after day for hours

each day sometimes I have known these hear

ings to extend beyond twenty days and listen

to the long arguments of lawyers, some of whom
earn thousands annually before these committees.

I have seen nine lawyers engaged in one case

before a legislative committee. These committees

often adjourn from day to day to accommodate

these legal gentlemen, who are engaged elsewhere.

Important questions, the facts of which could be

ascertained by the committees in a few clays, are

often kept back for weeks, thus prolonging the

sessions of the legislature. These abuses demand
correction. General laws for corporation pur

poses alone will correct these abuses.

I hold, Mr. Chairman, that another cause of

the length of the sessions is the remissness of

coinmittees. The delegate from Lincoln, (Mr.

Wheeler,) a gentleman of much experience and

intelligence, made a statement in the last House
of Representatives, near the close of the session,

which surprised the members of the legislature

and all who heard it. According to the statement

of the gentleman from Lincoln, many of the com
mittees of the legislature did not meet for weeks,
some of them, I think, for six or eight weeks after

their appointment. It is so every year, and tins

neglect of some committees tends to keep business

out of the legislature at the first part of the session,

when the members are fresh for duty, and to

crowd it into the close of the session when the

members are jaded out and have become to some

extent careless and indifferent in regard to the

business of the session. 33 y the time some of our

committees get well at work, the legislatures of

most of our Xew England States are ready to

close their sessions. The legislature of Xew
Hampshire meets the first Wednesday of June,

and in a day or two it meets twice a day, and in

about thirty days it closes its sessions, having

performed a large amount of work in less time

than it takes to get our committees organized and

at work. They arc enabled to do this by working
as this Convention works ;

and when the legisla

ture of this Commonwealth shall imitate the ex

ample of the Convention, and work seven hours
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in a day, then the members will he ahle to close

all the business in ninety or one hundred days,

and there is no good reason why thay could not

do it.

If these amendments are not adopted, I shall

vote for the Report of the Committee, as I have no

doubt that something will be gained by it. But

I am of the opinion, and I believe the same opin

ion is entertained by a large majority of the Com
mittee, that it cannot be necessary that the legis

lature of this Commonwealth shall sit more than

one hundred days of each year in making laws.

I would say with the gentleman from Lawrence,

(Mr. Parsons,) I would prefer ninety days, which

I think would be ample time
;

for when, the

members know they must close their session in

that time, they will enter upon the performance
of their duties with vigor, zeal and energy.

Mr. FRENCH, of Berkley. If it is in order,

and I am not already anticipated, I wish to offer

an amendment to that Report of the Committee.

The CHAIRMAN. There is an amendment

now pending ;
but the gentleman may read his

amendment.

Mr. FRENCH. The amendment I wish to

propose is this :

Article 1. The Department of Legislation
shall be styled the General Court of Massachu
setts. It shall consist of two brandies, a Senate

and a House of Representatives, each of which
shall have a negative upon the other.

The Legislature shall assemble every year on
the first SVeclnesday in January ;

and shall be
dissolved in ninety days after its commencement
without any proclamation from the Governor.

Every member of the Legislature shall receive

two dollars per day for his attendance
;
and for

his travel from his place of abode, once in each

session, he shall be paid two dollars for every ten

miles.

I am influenced to offer this amendment, be

cause I think that ninety days would be quite

sufficient for the legislature to do the bxisiness

of this Commonwealth, if they must be convened

every year. What is the great difficulty ? what

is the real distemper with which the State is

affected ? Sir, it is too much legislation ;
and I

thank the gentleman from Worcester, (Mr.

Allen,) for telling us the same thing, and that

even the judge himself did not know what the

law was, it was changed so often.

A gentleman on the other side of the house

tells us that he thinks three dollars a day is not

too much for this season
;
and I think there is

some reason in what he says. Here are farmers

who come down here more than a hundred miles

from their homes to attend this Convention ;
and

the legislature can afford to sit here in the winter

season for two dollars a day a good deal better

than the farmers can sit here at this time of year
for three dollais a day. But the great difficulty

is that there is too much legislation ; and how is

it possible for us to remedy it ? When I came
here I was in great hopes that we should amend
our Constitution in such a manner as to elect our

governor triennially, and that the legislature

would be elected in the same manner. I thought
that by doing that, we should give the ink on the

paper where our laws are written, sufficient time

to dry, so that the judges and the lawyers could un
derstand them

;
for as it is now, a lawyer would

have to spend his whole time, and could not have

much respite, if he undertakes to keep the run

of our legislation and of all the changes that are

made in the law. I recollect, Sir, that we had ail

able man employed at one time to codify our

laws, so as to put them into better shape, and

what kind of a book have we got ? Why, Sir,

you might as well take an old last year s almanac

to find out what the laws are, as to look in that

book for that purpose. Here are two or three

words cut out in one place, and two or three

words cut out in another, and it would puzzle

anybody but a Philadelphia lawyer to find out

what the law is by looking in that book. [Laugh
ter.] Now, Mr. Chairman, it is really a melan

choly fact that we have so much legislation.

One political party comes into power at one time,

and makes a lot of laws, and after a while

another political party predominates, and then

it upsets and changes everything that the first

has done. The difficulty evidently is that we
have too much legislation ;

and I do &quot;not know

any other way in the world but to limit them to

a certain number of days and look out and not

let their pay get too high. They think that two

dollars a day and roast beef is not enough for

them. I think, Sir, that the proviso at the

bottom will be unnecessary if this proposition

shall be accepted ;
but after all the difficulty con

sists in an excess of legislation, and I hope some

Solomon, if there is one here, will get up and

show us how we can prevent it. Perhaps it might
be a good thing, in addition to limiting the time

during which the legislature should sit, if we
could limit the wandering discussions which

sometimes take place in this body. I think that

if this amendment was accepted it would do

some good, although it will not reach the root of

the evil of which we complain ;
and I know of no

way in which we can reach it unless we make the

sessions of our legislature biennial. I do not

think that the proviso will do any good at all.

We may, if we choose, limit them to two dollars

a day ;
and I am inclined to think we ought to
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do so, the more especially if we intend to have a

large and full representation, which I hope will

be the case. If vre have a large representation,

I think two dollars a day will do very well. I

think we can get good men to come here and

legislate for that sum.

Mr. DAVIS, of Plymouth. I had the honor,

Mr. Chairman, of being a member of the Commit
tee which reported this resolve, and as it was

stated by the chairman of the Committee, it was

a matter of rtmch consideration before the Com
mittee. All I ask the members of this Committee

of the Whole is, that before rejecting the resolve

they will consider seriously all the objections as

well as all the benefits of any amendment which

may be proposed. I do hope, for one, that no

proposition will receive the encouragement of this

Convention which proposes to extinguish the

legislature after the expiration of a certain period
of time. I do not believe that the Convention

will be willing to sanction any such proposition,

as it would be in fact declaring that the legislature

after a certain period was a nuisance which ought
to be abated. I think the gentleman from Xatick

and the gentleman from Berkley, who last spoke,
cannot have sufficiently considered the evils which

might arise from putting into our Constitution a

provision that the session of the legislature should

close at the expiration of ninety or a hundred

days. It was stated in Committee, and I think

those gentlemen who have had much experience
in legislative bodies will readily corroborate the

truth of the remark, that a minority, and perhaps
a very small minority, might, in a very exciting

period, have power to put off the adoption of any
measure of great importance and necessity if they
knew that the legislative session would end at the

expiration of a certain period. I believe there are

gentlemen in this Convention who would feel

authorized to resort to such a mode of defeating

any definite action upon certain subjects which

might arise. The Committee were almost unani

mously of opinion that if there was one single

amendment about which the members of this

Convcnti. in would agree, it was that there should

be some provision in the Constitution substantially

limiting the time at which the legislature should

adjourn, and the only question seems to be as to

the best mode of limiting the time. I do not

agree with the gentleman from Boston who thinks

that there is no need of any provision by which
the legislature should be required, at least within

some reasonable period, to close their sessions. I

believe the people are almost unanimous, also, in

regard to that matter
;
and the only question is,

how is it to be done ? In the first place, it is not

the most decent way for us, as members of a

50

republic, living under free institutions, where our

representatives in the legislature are regarded as

our agents, having a capacity to enact wise and

just laws for our government it is not the most

decent way for \is to say to that legislature,
&quot;

you
shall die in ninety or in a hundred

days.&quot;
But

at the same time I believe it was the general

opinion of the Committee that we might with

propriety say that whatever the pay should be per

diem, after one hundred days, we believe it to be

reasonable that the pay should cease. There is a

reason for this. This does not throw any stigma

upon the legislative body. I put it to the expe
rience of every man in this Convention, who was

desirous some time ago that this Convention,

should close its session in the course of five or six

weeks, whether he does not think that at the

expiration of that period he would probably be

desirous that it should be prolonged, and

would not think there was a necessity for it.

Well, Sir, what is needed in such cases ? Why,
Sir, we need a constant pressure upon each indi

vidual member of the body, like an impending
doom, to act upon the minds of all, and make
them hasten through with their business

;
and

when we limit the sessions of the legislature, it

would operate something like fixing the day of

execution, by which a criminal would be led to

prepare himself by penitence and prayer for his

impending doom. Now how shall we do it ? I

think we can do it in no other way so well as by
saying to the legislature,

&quot; after such a sum your

pay shall cease. We are willing to give you one

hundred days pay if you estimate it at the rate of

two dollars and fifty cents per day ;
or if you

choose to call it two dollars per day, it will be one

hundred and twenty- five days pay. It makes no

difference to us how you reckon it, but it amounts
to just two hundred and fifty dollars for a session,

and we believe that is enough to pay you for

your services for a sufficient time to pass upon all

the business which may legitimately and prop

erly come before you for your action.&quot; I be

lieve, Sir, that the people are nearly unanimous
in their desire to have some limitation of this

kind
;
and now I ask the gentleman from Natick,

if it is not just as well for us to say that the ses

sion shall be limited by cutting off the pay, as it

is for us to say that the session shall be extin

guished, and that the legislature shall die in

ninety or a hundred days. Do we not mean just
the same thing ? Now if the proposition be en

tertained, that at the end of this period the ses

sion shall inevitably close, it leaves us no legisla

ture to call together upon any great public

exigency which might arise. I do hope, Mr.

Chairman, that this Convention will not acquiesce
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in the principle that we should limit the sessions

to one hundred days. I believe that great evils

would arise from the adoption of that course.

As gentlemen of this Convention well know, it

has not cured the evil in the State of New York,
and a new session was immediately called after

one session had dissolved
;
and now I ask gentle

men to consider whether limiting the pav to two
hundred and fifty dollars for the term for which

they are chosen, would not touch the root of the

evil more directly and more surely than the

amendment which was read and proposed to be

offered by the gentleman for Wilbraham, and

which was also advocated by the gentleman from

Natick
;
for if the state of the public business

should require it, they could then remain more
than the hundred days, receiving, however, no

more than two hundred and fifty dollars in any
event. Another proposition was, that the matter

should be left for future legislatures to decide
;

but I am very doubtful whether that would be

any improvement upon the system proposed by
the Committee. I hope we shall introduce a

provision into the Constitution, that the compen
sation shall not exceed two hundred and fifty

dollars per annum, and the legislature can fix

their per diem at whatever sum they choose.

But I arose principally for the purpose of im

pressing upon the minds of members of the

Committee, that after the experience of the past

in other States, it would evidently be unsafe to

say that the legislature shall be abolished, or that

it shall die, at the expiration of a period of ninety
or a hundred days.

Mr. CIIAPIX, of Webster. I have an amend

ment, which I shall offer when in order. With
the permission of the Convention, I will read it

for information.

The amendment was read as follows :

Insert after the word &quot;member,&quot; in the fifth

line, the words, &quot;

except the President of the

Senate and the Speaker of the House
;

&quot;

so that

the paragraph will read :

Every member of the legislature shall receive

two dollars and fifty cents per day for his attend

ance ; and for his travel from his place of abode,
once in each session, he shall be paid two dollars

for every ten miles : provided, that in no case

shall any member, except the President of the

Senate and the Speaker of the House, receive

more than two hundred and fifty dollars for at

tendance upon the legislature, during his official

term.

Mr. WALIvER, of North Brookfield. The

great change which the introduction of railroads

has made in this country renders this change in

the Constitution, as I consider it, indispensable.

The facilities which are afforded to country mem
bers to go home (nearly one-half of them go
home every night) causes great delay in the

business of legislation, from the fact that these

members do not arrive in the morning in time to

make an early commencement of business, and

they will not sit to a late hour in the afternoon

because of their anxiety to get home. That is

the whole of the matter. After the legislature

is organized and the committees formed, then

comes the season of leisure. The Boston mem
bers attend to their duties on change in the fore

noon, and the country members go home in the

afternoon. It has been just so, according to my
observation, for the last five years. The mem
bers for Boston insist that they must have the

forenoon to attend to their business, and the

country members insist that they must have the

afternoon to go home ;
and thus the business of

legislation is procrastinated at an expense to the

State of more than a thousand dollars a day, and
for this I do not see any remedy unless some law

be passed to compel the punctual attendance of

members.

In regard to the length of the legislative ses

sions I must confess that, for my own part, I would
rather shorten it to the term of ninety days than

extend it to an hundred days. But certainly, so

far as my experience is concerned a hundred days
are amply sufficient for the transaction of the

ordinary legislative business of the State ; and if

we limit the time to that number of days I think

the object sought to be attained will be accom

plished.

Respecting the per diem allowance of members
I do not think that we ought to put any figure

in the Constitution. I would not like to see the

sum of two dollars and fifty cents in the Consti

tution of Massachusetts as the price of the daily

service of a member of the legislature. Besides,

it should be remembered that our currency is

constatly changing in its value, while the Consti

tution is a fixed thing, which may remain for

fifty or a hundred years ;
and who can tell

whether in a few years five dollars will purchase
as many of the necessaries of life, or of anything
else, as two dollars and fifty cents will purchase
now. The amendment proposed by the gentle

man for Wilbraham, (Mr. Hallett,) I think will

meet all the difficulties which have been raised,

and I hope it may be adopted.

Under all the circumstances, I hope the Conven

tion will not fail to limit the duration of the

sessions of the legislature to one hundred days.

That is what we most wTant in this respect.

Mr. CIIAPIN, ofWorcester. There is one result

which might follow from a provision in the article
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as reported by the Committee, which I think has

not been suggested. Suppose that the legislature

should sit a hundred and ten days, for attendance

on which, no man is to receive more than $250.

Suppose again, that one man has attended faith

fully the whole time, while another has attended

only ten days ;
he will receive the same compen

sation for his non-attendance, as the man who

has been at his post,
&quot; in season and out of

season.&quot;

Regarding the limitation as to time, it seems to

me that there is no particular reason why there

should not be some limitation. The length of the

legislative sessions has become a crying evil, and

an evil which is continually growing. I hope we
shall have a limitation, and tiiat it will not exceed

a hundred days.

T--C CHAIRMAN. The first question is upon
the amendment proposed by the gentleman from

Boston, (Mr. Brinlcy,) which is to strike out the

proviso in the last clause of the article, as fol

lows :

Provided, That, in no ca^e, shall any member
receive more than two hundred and titty dollars

for attendance upon the legislature during his

official term.

The question being taken, the motion to strike

out the proviso was not agreed to.

Mr. IIALLETT, for Wilbraham. I believe that

my amendment is now in order, as there is but

one amendment pending.
The CHAIRMAN. It is now in order.

Mr. IIALLETT. Then I move to amend the

amendment, which is to strike out the clause, by

adding the words &quot; and insert the following.&quot;

The substitute was read as follows :

The legislature which shall assemble next

after the adoption of this article in the Constitu

tion, shall fix the compensation of members,
which may be changed at any subsequent session ;

but no act, affecting the pay of members, passed
after the year 1854, shall take effect until the

session next after its passage. And no compensa
tion or pay shall hereafter be allowed for t &amp;gt;e at

tendance of members longer than one hundred

days at any one session.

Mr. IIALLETT. That amendment has three

propositions embraced in it, which I think cover

the whole ground designed to be embraced in the

proposition contained in the Report of the Com
mittee, which is objected to, as has been suggest

ed, on the ground of its containing a provision as

to the precise amount of pay, and which also in

volves an inconvenience in regard to the limitation

of $250 as the maximum amount which each

member shall receive for his attendance, and

which would compel the payment of the same

amount to the Speaker of the House as to each

member. I think the suggestion made in regard
to several amendments show that t e Report of

the Committee is inconsistent ;
that cases might

arise which would cause embarrassment.

As I have already stated, the proposition which
I offer contains three points : the first is, that im

mediately after the Constitution shall be adopted,

the legislature, at its next succeeding session, shall

fix the compensation of members. That I think

will furnish the necessary occasion which it is

desirable the legislature should have to take this

subject into their consideration without its being

regarded as a party measure. Every-body admits

that the present compensation does not come up
to the expense necessarily attending the member

ship of a legislative body ;
and evcry-body knows

also, that if any member should attempt to change
it there is a party cry got up about putting money
into their own pockets, which makes it entirely out

of the power of the legislature to act upon the sub

ject. &quot;Within, my recollection, there never was

but one attempt made to raise the compensation.
When it was raised to $2.50 the bill Avas vetoed by
Governor Everett, but was re-enacted by the

legislature over the veto. Few members, how
ever, of that legislature, ever returned to the State

House
;
and such will doubtless be the case again

whenever a change is made.

Now, I propose that the legislature next in

session after the adoption of the Constitution

shall be required to fix the compensation of mem
bers. I wish to make it a constitutional obliga

tion upon them, so as to prevent or avoid this

sometimes dishonest party cry of &quot;

putting money
into their own pockets.&quot; That will be a start.

Then my proposition goes on to state that any

subsequent legislature may change the rate of

compensation, because I would by no means have

any fixed sum made permanent by the Constitu

tion, but that change is only to be made with re

ference to subsequent legislatures. That again
relieves the legislature from the charge of &quot;voting

money into their own pockets.&quot;

Then the third proposition is with regard to the

limitation of the sessions. I believe that most

gentlemen will agree with me in saying that it is

not politic to place in the Constitution any limita

tion. You might have the cholera or the plague,

or war, or other difficulties, rendering it necessary

to prolong a session of the legislature ; and the

breaking up of the legislative body might, under

some circumstances, result in the destruction of

your government. I feel satisfied, therefore, that

it would be unsafe to put such a provision in the

Constitution. At the same time it must be ad-
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mitted that it has become necessary, in conformity

with the wants of the people, that excessive legis

lation should be checked. And how is that

check to be effected ? By my amendment I pro

pose that no member shall be allowed compensa
tion for a longer period, in any one session, than

one hundred days. If, then, emergencies should

arise, requiring the legislature to sit longer, they

can do so, and may throw themselves upon the

public spirit of the community, and there is 110

doubt whatever that the people will do right.

Some gentlemen will perhaps say that that is not

enough, and. will adduce the State of New York

as an example, in which the governor, under a

peculiar state of circumstances, deemed it neces

sary to call an extra session. But that was a very

extraordinary case. It was necessary to settle the

canal laws ;
the legislature were equally divided

at least, I believe, within one vote of an eqtial

division and they out-talked their time, as legis

latures are very apt to do. They were stopped

by their State Constitution at that time ;
and in

stead of having patriotism enough to go on with

their legislation, and trust to the people for their

remuneration, they adjourned, and the governor,

under the peculiar circumstances of the case,

called an extra session. The circumstances were

extraordinary, and may not occur again in the

State ofXew York for the next ten or twenty years.

Then, again, Sir, I think that something is to

be left to the discretion of a legislative body ;
and

I think my friend from Boston will not imagine

that I am out of order when I say that every

legislature should have some discretion with re

gard to the length of its sessions. I think my
proposition meets that point ;

and surely if we

have not sufficient confidence in our legislature

to leave them some little discretion, we had better

abolish our legislative body altogether. In the

exercise of that discretion they will have public

opinion to control them ;
and when we put a

provision into the Constitution limiting their pay
to one hundred days, it would be a very extraor

dinary occasion on which a legislature would ex

ceed that time. I think the amendment which I

offer will cover the whole ground, and will not

be liable to the objections which have been made

to the proposition of the Committee.

Mr. ALLEN, of Worcester. I will very briefly

say what I have to say, in reply to one or two

suggestions which have been made.

I like debate, Mr. Chairman, on important

matters, but I do not like talk ; and holding it to

be the duty of every member of the Convention

to condense his thoughts as much as possible, and

occupy as little of the time of the Convention as

possible, I will endeavor to set the example and

illustrate the value of my own rule. I under

stand the gentleman for Wilbraham, (Mr. Ilal-

lett,) as agreeing to the general principle of the

Report of the Committee. He proposes, however,
instead of determining here what shall be the

compensation of the members of the legislature,

to leave the matter to the next legislature, in

1854, to fix this amount for future legislatures.

It has been suggested that if provision is to be

made in advance for the payment of members of

the legislature for their attendance here, instead

of the practice of adopting a resolve from year to

year, and each legislature fixing its own compen
sation if this matter is to be regulated in ad

vance, why may it not as well be done by the

Convention no, not by the Convention, but by
the people themselves r The gentleman for Wil

braham thinks it would be better to give the

legislature a fair chance to determine what shall be

the compensation of members. Why so ? There

seems to me to be a great propriety in the people

determining this matter themselves, leaving all

other matters of legislation where there is no ex

pected bias upon the minds of the legislators to

be determined by their representatives. But this

is a question which I think peculiarly belongs to

the people to settle.

It is said that the value of money is constantly

changing, and that therefore it would be impolitic

to fix any given amount as compensation ; but

no writer on political economy, no writer on

finance whose observations I have seen and I

have looked into the most valuable works pub
lished in this country and in Europe on the sub

ject has made any calculation that the value of

money will be so effectually changed that a revo

lution will be effected in its relative value in

regard to everything else
;
but the opinion of the

wise in these matters seems to be that the change

will be gradual, constantly diminishing instead of

increasing, as years roll over. When we con

sider, then, that the sum of two dollars per clay as

compensation to our representatives, has been

deemed sufficient for the last seventy years, surely

we may adopt the larger sum now proposed, as

adequate compensation for years to come, es

pecially when we take into consideration that

some amendments may be proposed by genera

tions to come after us, so that if any evil should

arise it may be obviated without the necessity of

calling a Convention.

But the objection seems to exist as to the ne

cessity of fixing the sum. The gentleman from

Natick, (Mr. Wilson,) says it &quot; does not look

well in the Constitution.&quot; That is his argument.

It may, perhaps, be very difficult to meet it, and

I hardly think I will dispute with the gentleman
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from Xatick on that point. How the thing will

look I cannot sav, but any provision in the Con
stitution which will be valuable in itself, I think

will look very well in the eyes of the people of

the Commonwealth. Sir, there is nothing new
in the proposition to insert a fixed sum as the

compensation of the members of the legislature,

instead of leaving it to that body to spend time,

from year to year, in determining whether their

compensation shall be two dollars and a half per

day, or three dollars. There is nothing new in

all this. If you t:irn to the Constitutions of other

States of the Union, you will nnd that this is a

common provision. The gentleman for Wilbra-

ham, in his amendment, has copied a provision
of one of the State Constitutions recently amended,
and the same provision is now to be found in the

Constitutions of several of the States. But
while that is so, it is also a fact that in some half

a dozen of these Constitutions, you will find that

the rate of compensation is fixed as well as a lim

itation of the time a session shall be prolonged.
I have not examined these various Constitutions

to see what was done at their formation. The
Committee to whom this matter was referred, did

not consider what was done elsewhere
; but since

this discussion began, I have examined this book,

[holding up a volume containing the Constitutions

of the various States,] and I find that as many as

eight States of the Union have determined what
shall be done in this respect ; and they have not

regarded looks so nicely as to neglect that which
is practical and useful. In the State of Kentucky,
the rate of travelling compensation is twelve and
a half cents per mile. In South Carolina, the^er
diem- is seven shillings a day. Turning to the Con
stitutions of New York and Xew Jersey, I find

the compensation there fixed, and fractional sums,
as well as dollars, are mentioned, so that no
man may fear that this amendment will be sup
posed to be a New England or Massachusetts

invention. It is a provision similar to such as

will be found in the Constitutions of South Car

olina, and Tennessee, and Kentucky, and Xew
York, and Xew Jersey, and other States which I

might mention. I ask the Convention, then,
when the people arc to determine the compensa
tion of their agents, whether there is not a pro

priety and fitness in their fixing it themselves,
which they may do when the amended Constitu

tion is presented to them for their ratification.

Having said this much, and believing that I

have said nothing more than was necessary, I

will now redeem my pledge of not making along

speech, and give way to other gentlemen, hoping
however, that the proposition of the Committee

may be adopted.

Mr. BRADBURY, of Newton. I have listened

with great attention to the debate upon this sub

ject. Having held a seat in this house when it

was the fashion for our legislative business all to

be done up in about two months, or a little more,
and when the legislature extended its sessions to

such an unusual length that they were complained

of, I was as anxious as any one to find out some

efficient remedy.
I was exceedingly glad, Sir, to hear the amend

ment of the gentleman for Wilbraham, (Mr. Hal-

lett,) which seems to me to be a more efficient and

consistent remedy than any we can devise. I had

prepared a remedy myself which I should have

offered if that gentleman had not offered his ; but

I would have put it in that shape which would

not deprive the legislature of the power, if they

thought proper, to diminish their own pay.

[Laughter.] But the amendment which is now

proposed will deny to them that power. I sup

pose, however, that there is no danger of our

witnessing any such patriotism in this house.

The gentleman from Xorth Brookfield, (Mr.

Walker,) presented some considerations which

weighed upon my mind. I have heard it said

that the Constitution ought to fix the compensa
tion of members of the legislature. That would

do very well if money were fixed in value, and

especially considering that our fundamental law

is to last a little longer than some of our statutes.

I believe it has usually been contemplated in fun

damental laws that the legislature should increase

the compensation of civil officers as such increase

became necessary. It was so in regard to the

salaries of the judges of the supreme court.

Well, Sir, it being an admitted fact that money
is variable, cvery-body knows that what is fixed

to-day may be unfixed next year. I ask you
therefore, whether an evil which is constantly

growing for I take it that lengthy sessions of the

legislature is an evil if you arc to cure this evil

by an appeal to the members themselves, I ask

you if it has not been growing stronger and

stronger ever since the compensation was fixed at

two dollars a day r Has not the pecuniary con

sideration been diminishing constantly, while

contemporaneously your sessions have been ex

tending in their length r It seems to me perfectly

futile to suppose that you will diminish the length

of your sessions by any such considerations.

Xeither is it any reproach to the past to make
such a concession, for gentlemen should stay here

xintil the interests of the State and the legislature

are completed without any reference to compensa
tion. If we had a tithe of the patriotism that is

claimed for many of iis we would be actuated by
high and honorable motives rather than by money
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considerations. I hope never to see in the Con

stitution a provision fixing compensation for

legislation, and making our legislators work, as it

were, by the job.

The history of the legislature of Massachusetts

shows, the document shows, the law-book shows,

that the legislative labor in this House has some

years been double what it has been in others. Is

it not safe to leave it to the people to check any
abuse of power which the legislature may be

guilty of, by sitting here an unreasonable length

of time ? Would they not give them such an

admonition as was given to another legislature,

which has been already referred to ? I was glad

to hear it mentioned. That legislature was sent

here by those who believed and intended that

they should sit for a compensation already fixed.

Well, Sir, the result of that experiment was that

110 subsequent legislature, as it has been truly re

marked, has ever dared to imitate it. But pro

vide in the Constitution that the compensation of

members of the legislature shall be determined by
law, and that it shall never be increased by any

legislature for its own benefit, and you have a

legislature disinterested upon that question ;
and

the people, when they dislike any enlargement of

the compensation, can make their pleasure known,
without the tedious, and difficult and necessarily

cumbersome method proposed by the Committee,

through its chairman an alteration of the Con

stitution. It is a matter which, like an increase

of the salaries of the judges of the supreme court,

or the increase of the salaries of any other j udicial

officers, is appropriate to the duties of the legisla

ture, and if that should transcend, in fixing their

rate of compensation, the judgment of this eco

nomical community, they may depend upon it,

that they will be made to feel that they made a

mistake.

Mr. WILSON, of Natick. I desire to say a

few words more upon this subject. I trust that

the members of the Committee who have spent a

great deal of time in the consideration of this sub

ject, will not feel that gentlemen here, in advo

cating this amendment, are undervaluing, to any
extent whatever, the propositions they have pro

posed in these resolves. I am glad that the Report

has been made, and I shall vote for it cheerfully,

unless we can put it into a better form.

Now, Sir, in 1850, the legislature sat one hun

dred and twenty-five days ;
in 1851, one hundred

and forty-four days ;
in 1852, one hundred and

thirty-six days ;
and in 1853, one hundred and

forty-two days ; averaging, for four years, one

hundred and thirty-seven days. The pay of the

members, therefore, averaged two hundred and

seventy-four dollars during the four years. It is

now proposed to correct this evil of long sessions,

which the people have complained of during these

four years, by saying that they shall receive but

two hundred and fifty dollars for the session

only twenty-four dollars less than they have re

ceived on an average during that time.

Now, Sir, I remarked that it would not look

well to put such a provision into the Constitution,

and thereby say for such would be the under

standing of the people that we have raised the

compensation of the members of the legislature

to two dollars and fifty cents a day. It seems to

me far better to adopt the amendment of the

gentleman for Wilbraham, (Mr. Hallett,) and

leave future legislatures to fix the amount of pay,

saying at the same time that they shall not in

crease their own pay ;
that it shall be done by a

general law, and at the same time provide that

they shall receive pay for only one hundred days.

Now, my meaning in making the remark is, that

the people of the State will not be satisfied with

the idea, which they will get, either that we have

increased the pay of members fifty cents a day, or

that they would sit one hundred and twenty-five

days only twelve days less than the average of

the last four years. The proposition of the Com
mittee is liable to be misinterpreted, and it will

create some degree of hostility.

I think the form proposed by the gentleman for

Wilbraham, (Mr. Hallett,) is the best form, and

will attain the same end as proposed by the Iteport

of the Committee, and in advocating that amend

ment I feel that I am doing the best that I can

do here to secure short sessions.

Sir, I am in favor of it for another purpose.

Allusion has been made to the fact that the legis

lature of 1838, or 1837, raised the rate of com

pensation, of its member?, and that the members,

as a general thing, were defeated at the next elec

tion. Now look at the action of the last legisla

ture. An attempt was made in that body upon
the doctrine of strikes, I suppose, which was then

prevalent to raise their pay. A resolve for that

purpose was passed, but another vote was after

wards taken, under a call for the yeas and nays,

and it was lost. The attempt was again made to

raise the pay, and a gentleman rose in his place

upon the floor of the House of Representatives,

and told the members that they ought to have

their pay increased, but that it would not do to

take the yeas and nays, and he advised them to

vote down the proposition to take the yeas and

nays, and they did so, and under those circum

stances they passed the resolve. On another day,

however, the yeas and nays were taken, and the

proposition was adopted, but it was lost in the

Senate. It seems to me that that kind of legisla-
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tion is not what we want. It was not creditable

to the House or the State, and I wish to leave it

in the power of no legislature to raise their own

pay. I would insert the provision that they shall

receive pay for sitting only one hundred days, at

any one session, and leave the rate of compensa
tion to be determined by future legislation.

But gentlemen tell us that the governor will

call, if necessary, an extra session. The present

legislature of New York, now holding its extra

session at Albany, is the sixth legislature under

the revised constitution of that State, which went

into operation in 1847, I think. Their sessions

are limited by the constitution to one hundred

days, or rather their pay is limited to one hundred

days, and in consequence of that provision they
are holding an extra session. The press of New
York has generally condemned it, and I venture

to say that it will be many years before any gov
ernor will call another such extra session.

Mr. SCIIOULEIl, of Boston. I wish to cor

rect the gentleman in his statement. This is the

second extra session which has been held in that

State, under their revised constitution. They had

one in 18-; 1, when a portion of the senators re

signed their seats.

Mr. WiLSOX. The gentleman will find him
self greatly mistaken in that. Governor Hunt
was called upon to assemble the legislature in ex

tra session, but he firmly refused to do it, and lie

was sustained by the public sentiment of the State

ill refusing to do it.

I do not believe that in the next ten years, in

ordinary times, we shall have an extra session.

No administration will take that responsibility.

I advocate the amendment of the gentleman for

Wilbraham, and I do it because I deem it prefer
able to the proposition of the Committee, and I

understand that some of the members of the Com
mittee endeavored to get this very proposition re

ported, as they preferred it to the resolves, which
were carried by only one majority in the Com
mittee. My friend from Concord, (Mr. Gourgas,)
a member of the Committee, prepared, in sub

stance, the amendment now pending, and I am
informed by other members of the Committee

that they prefer it to the resolves of the Commit
tee.

Mr. KIXGMAX, of West Bridgewater. I shall

vote in favor of the Report of the Committee, in

preference to the proposition of the gentleman
for Wilbraham, (Mr, Hallett.) It looks to me as

though there was something deceptive in it. I

do not wish, by any means, to be understood as

implying that the friends of the proposition intend

any deception ; but it looks as though there was

something deceptive about it, and that we were

afraid to put it fairly before the people. I like

the proposition of the Committee, to submit the

subject to the people, and let them say what the

members of the legislature shall receive. If we

adopt the proposition of the gentleman for Wil
braham we are placing the first legislature which

shall assemble, after the Constitution goes into

effect, in the same predicament that our legislature

has been in for a number of years placing the

temptation before them to fix a high price for

their services. I would even prefer that the pro

position should be lost before the people, than

to have it fall back upon the legislature.

Mr. DAVIS, of Plymouth. It is due to the

Committee that I should say a word in explana

tion of my former remarks. When I then alluded

to the amendment which the gentleman for Wil

braham (Mr. Hallett) gave notice that he should

offer, I supposed that the amendment limited the

session to one hundred days. But the amend

ment, as it has been offered, and read by the

Chair, docs not so limit it, and so far as the pe
riod for which the pay of the members of the

legislature is concerned, it seems that the amend

ment of the gentleman agrees with my own views.

The only difference that I perceive between that

and the proposition of the Committee is, that the

legislature shall fix the per diem.

I rise to suggest to the members of this Com
mittee whether they have any assurance that the

members of the legislature hereafter knowing
that all men are selfish and disposed to look out

for their own pay, rather than for that of others,

that the members of future legislatures will

increase the rate of compensation ? The gentle

man from Xatick (Mr. Wilson) has alluded to

motives of expediency, and to motives of policy,

with regard to the adoption of such a resolution

as is proposed. I take the occasion to suggest to

the gentleman from Xatick, that I think it is time

that somebody should do justice to the members

of the legislature of this Commonwealth ; and if

the members of this Convention have not inde

pendence enough to say, upon this subject, what

they believe to be right, and to say that the mem
bers of the legislature shall hereafter receive two

dollars and fifty cents a day for their services, we
have not independence enough to frame a Consti

tution for the people.

It has been said by a gentleman from Boston

that he would not vote to increase his own pay,
while he was a member of the legislature. I

think that many persons who may hereafter be

members of the legislature, may be actuated by
feelings less generous and less honorable, than

those which actuate the gentleman from Boston,
and I do not believe that the members of this
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Committee have any assurance that the members

of future legislatures would not feel that their

constituents would just as much disapprove of an

act to increase the compensation of others, as they

would of an act for increasing their own. And
therefore, it seems to me that the time has come,

when the people, acting in their sovereign capa

city, may disabuse the minds of members of the

legislature in this respect. Why, Sir, it is left

to monarchies and to despotic governments to say

that the members of their house of commons or of

their house of delegates shall not receive any pay.

The members of the house of commons are not

paid. I say that we, delegates acting in the sov

ereign capacity of the people, and as far as we go,

acting in our own sovereign capacity, should see

that the members of the legislature are paid, and

paid enough. I believe it is just as much our

duty to protect the legislature, as it is to protect

the people. Let the people in their sovereign ca

pacity say to the members of the legislature who
are to come up here hereafter, &quot;You shall be paid
two dollars and fifty cents a day. Your expenses
have more than doubled since the present Consti

tution was formed, and we are willing to increase

your pay one-quarter.&quot; Now, as I understand

it, the proposition of the gentleman for Wilbra-

ham leaves that matter to be settled by the legis

lature, which may consume, session after session,

one-tenth of their hundred days, in discussing

and passing a law establishing their rate of

compensation. As we have no assurance that

the legislature will act upon the subject as it

should, we ought to insert a provision into the

Constitution upon the subject.

Now what does the gentleman from Natick say
in regard to the extra session of the legislature

held in New York ? lie says that the experience
of the governors of that State, in that respect, will

be sufficient to prevent them from calling another.

I thought, if that wCiC true, that it was a strong

argument why we should not allow such an

amendment as wjuld make it the policy of a gov

ernor, having an eye to the public good alone,

and seeing that an extra session was necessary, to

refrain from calling it, for fear of the people, and

from fear that his own popularity might be haz

arded thereby. I do not know, and it is not for

me to decide, whether in the case of the extra

session called by the governor of New York, there

was any great public exigency or not. But are

we to leave the matter in such a shape that the

governor, for fear that his proclamation may not

be received with popular favor, should decline, in

a case of public exigency, *o call a new session of

the legislature ? It seems to me that this is a

thing which we should guard against, and it is

for that reason, I repeat, that I believe it is not

for us to be very tender, or very delicate in regard
to the words we use in fixing the matter of com

pensation. I am willing, even, to go for an aii-

iiual salary, and dispense with any provision as

to the per diem allowance, and then those gentle

men who see a great evil in the legislature sitting

here a hundred or ninety days, can give a premi
um to members of the legislature to do their

work in ten days, and then go home. And I

believe the people would be willing that the mem
bers of the legislature, if they could pass all

necessary laws in ten or fifty days, should be

paid one hundred and fifty dollars a year.

Mr. MORTON, of Fairhaveii. In the Com
mittee I was unable to give my voice in favor of

either of these propositions. I was opposed to

the first branch of the proposition, to wit :
&quot; That

every member of the legislature shall receive

two dollars and fifty cents per day for his attend

ance
;
and for his travel from his place of abode,

once in each session, he shall be paid two dollars

for every ten miles.&quot; I was opposed to that

proposition because it presented itself to my
mind in this form

;
we propose to incorporate this

proposition with the organic law of the Common
wealth, Why ? Because, as the people will

very naturally infer, if not conversant with the

facts, either previous legislatures have been so

wanting in courage in fixing their own pay, that

they hare not voted themselves a proper, fair and

reasonable compensation, or in a spirit of reck

lessness in legislation, they have gone to the other

extreme, and have voted to themselves extrava

gant compensations. So that in either point of

view we assume so it appears to me that

future legislatures either will not vote them

selves as much compensation as they ought to

have, or that they will vote themselves more than

they ought to. A certain poet says
&quot; men can

reason but from what they know.&quot; Now I do

not believe that either of these charges lie against

the legislatures of this Commonwealth in years

past. I am abundantly content to leave the mat
ter to any legislature which shall occupy these

seats hereafter.

Again, the proviso is &quot;

provided, that in no

case, shall any member receive more than $2oO for

attendance upon the legislature, during his official

term.&quot; We say, Sir, in the first proposition, if

we say anything, and if what we say is worthy of

being heeded, that two and a half dollars is a fair

and proper compensation for a day s service in

the legislature. And then comes this second

proposition, &quot;which might as well read &quot;

provided,
in no case shall any session of the legislature

continue more than one hundred days ;&quot;
for to that
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complexion it must come at last, by the power of

interpretation. You admit that two dollars and

a half is a fair compensation. Then suppose the

hundred days to haye elapsed, and it should be

obvious and plain that the public service and the

public exigencies require that the legislature

should remain in session another week, then we

say by this proposition and we ask the people

to ratify it &quot;

it is true our business requires you
to be in session another week, but we require

you to perform that week s service for nothing.

Two dollars and fifty cents is a fair compensation,
and you are entitled to it every day you serve,

short of one hundred days, but there is something

extraordinary in that number one hundred, and

if you pass it, your services are not worth one

copper.&quot;

Now, one word in reference to this very deli

cate business of determining one s own pay. My
friend from Xatick (Mr. Wilson) has alluded

somewhat to the legislation of the last session,

touching this question. After the strike, which my
friend referred to, the question in reference to

our pay was revived again. I voted for $2.50

per day. It is true that some gentleman did

allude to the matter, and say something about the

names of members voting for $2.50 appearing
hereafter in small capitals, but, Sir, in the discus

sion which ensued, there was not one individual

who said that that sum was more than the ser

vices were worth, and as I understand the gentle

man who belonged to the other branch of the

legislature, (Mr. Brinley,) he did not say that the

services were not worth that. I am content, in

that regard, to stand or fall, my own master. The

final vote taken upon the question was by yeas

and nays, and I voted again for $2.50 per day.

I stand or fall, my own master, upon that ques

tion. And it appears to me, that, inasmuch as

the legislature, heretofore, lias not been extrava

gant in this respect, we may well leave to future

legislatures what former legislatures have so prop

erly performed.

Xow, Sir, in reference to the length of the ses

sions. This is complained of as a very sore evil.

I admit it
;
but perhaps I might be pardoned the

egotism, in saying, that they have not been pro

tracted by long and prosy speeches from myself,

which the House did not wish to listen to. But

public bodies are generally subject to that fault,

and this will be a fortunate Convention indeed,

if time is not expended in reiterating ideas which

have been expressed a dozen times before, and in

better language, by preceding speakers. A great

deal has been said about the long sessions of the

legislature. Well, Sir, within a few years sub

jects for legislation have arisen, which did not

exist a few years since, as many gentlemen who
are members of this Convention, and who have

been members of the legislature, are well aware.

In the document of the session of 1813, No. 1G2,

you, or any gentleman, can find a statement of

the length of the sessions for the preceding twen

ty years. I have taken the trouble to add them

up, and the average length is 86 and 12-20th days.

Xow I am not particularly conversant with leg

islation, having been honored with a scat here

not a great many times, but since 1810, when I

first took a seat here, a class of subjects has found

its way into this hall, which the legislature were

imperatively called to act upon, but we heard

very little said about them.

So, upon the whole, Mr. President, I am con

tent to leave this per diem with future legisla

tures. The length of the sessions, too, I am
content to leave to those who shall hereafter

occupy these seats to leave them on this wise ;

to come here, and if subjects are presented before

them, to give them the consideration which the

people require at their hands, trusting that when

they have despatched piiblic business, whether

eighty-six and twelve-twentieth days shall have

elapsed, or whether the curious and wonderful

one hundred days shall have expired, or the hun

dred and fifty- one, or the hundred and forty-

one, or the hundred and forty-two days, which,

have been alluded to, they will request his ex

cellency to prorogue them ; believing, that for

every day they spend in the public service, that

public will cheerfully accord to them a reason

able compensation.

I wish, however, before I take my seat, to make

one remark, for I do not intend to take the floor

again if I can possibly avoid it. If I am not

mistaken, a resolution has been reported, fixing

the compensation of the members of this Conven

tion at three dollars per day. So it seems we
are capable of fixing the compensation, not

only for ourselves but of the members of the

legislature for all future time. I cannot avoid

noticing the complete change which has taken

place, since individuals who were members of

the legislature have become members of the Con

vention, as to compensation. Sir, ought that

compensation not to be the same for the members

of one body as for the other ? It strikes me it

had.

Mr. BATES, of Plymouth, moved that the

Committee rise, report progress, and ask leave to

sit again.

The motion was agreed to.

The Committee accordingly rose, and the Pres

ident having resumed the Chair of
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THE CONVENTION,

The Chairman, (Mr. Livermore, of Cambridge,)

reported progress, and asked leave for the Com
mittee to sit again.

Leave was granted.

On motion of Mr. CHURCHILL, of Milton,

the Convention, at 20 minutes past 6 o clock,

adjourned till to-morrow at 9 o clock, A. M.

TUESDAY, June 14, 1853.

The Convention assembled pursuant to adjourn

ment, and was called to order by the President, at

9 o clock, A. M.

Prayer by the Chaplain.

The Journal of yesterday was read.

Calling of the Roll.

Mr. PIIELPS, of Munroe, moved that the roll

be called.

The motion was adopted.

On motion of Mr. BREED, of Lynn, the Con

vention ordered the doors of the house closed

during the call of the roll. The order being exe

cuted by the Sergeant-at-Arms,

The Secretary proceeded to call the roll and one

hundred and six members answered to their

names, as follows :

Allen, Charles

Ailis, Josiah

Andrews, Robert

Appleton, &quot;William

Baker, Hillel

Balluvd, Alvah
Barrows, Joseph
Beach, Erasmus D.
Boutwell, Sewcll

Breed, Hiram N.

Brown, Hammond
Brown, Hiram C.

Bryant, Patrick

Buck, Asahel

Bullock, Rufus

Chapin, Chester W.
Choate, Rufus
Clark, Henry
Clark, Ransom
CJeverly, William

Cole, Lansing J.

Cole, Sumner

Conkey, Ithamar

Cressy, Oliver S.

Crittendcn, Simeon
Crowcll, Seth

Dana, Richard II., Jr.

Dunham, Bradish

Eames, Philip
Easland, Peter

Eaton, Calvin D.

Ely, Homer
Fowle, Samuel
Fowler, Samuel P.

French, Samuel
Gale, Luther

Gates, Elbridge
Gilbert, Wanton C.

Goulding, Dalton
Gourgas, F. R.

Green, Jabez

Greene, William B.

Griswold, Josiah W.
Hale, Artemas
Hallctt, B. F.

Hawkes, Stephen E.

Haydcn, Isaac

Heath, Ezra, 2d

Hood, George
Hunt, William

Iluiitington, Charles P.

Hunting-ton, George II.

Kellogg, Giles C.

Knight, Hiram

Knight, Jefferson

Knowlton, J. S. C.

Knowlton, William II.

Kuhrt, George II.

Ladd, Gardner P.

Livermore, Isaac

Marble, William P.

Marvin, Abijah P.

Mason, Charles

Meader, Reuben
Merritt, Simeon

Miller, Seth, Jr.

Mixter, Samuel

Morss, Joseph B.

Newman, Charles

Noyes, Daniel

Nute, Andrew T.

Orcutt, Nathan

Osgood, Charles

Paine, Benjamin
Park, John G.

Parker, Adolphus G.

Parris, Jonathan

Parsons, Samuel C.

Partridge, John

Peabody, Nathaniel

Pease, Jeremiah, Jr.

Phelps, Charles

Pomroy, Jeremiah

Pool, James M.

Rantoul, Robert

Richardson, Samuel II.

Rockwood, Joseph M.
Ross, David S.

Sanderson, Chester

Sheldon, Luther

Sherman, Charles

Sherril, John

Smith, Matthew

Sprague, Melzar

Spooner, Samuel W.
Stevens, Charles G.

Stevens, Granville

Sumner, Increase

Tilton, Horatio W.
Underwood, Orison

Upham, Charles W.
White, Benjamin
Williams, J. B.

Winn, Jonathan B.

Wood, Otis

Wright, Ezekiel

The doors of the house were again opened, and

the Convention proceeded to business, a quorum

being present.

Petitions Presented.

Mr. GREENE, of Brookfield, presented the

petition of Lucretia Upham and twenty-two

others, women of Massachusetts, in aid of the

petition of Mrs. Abby Alcott that women may
be allowed to vote on the proposed amendments

and alterations to the Constitution.

The same gentleman presented the petition of

Wendell Phillips and thirty-three others, praying

that women may be heard at the bar of the Con

vention in support of their rights.

The petitions were severally referred to the

Committee on the Qualifications of Voters.

Report of a Committee.

Mr. ALLEN, from the Committee on so much

of the Constitution as relates to the Frame of

Government, &c. upon an order of May 18th,

concerning the appropriation of the public funds

for local or private purposes, reported that the

Committee recommend a reference of said order

to the Special Committee having the subject of

loans of the credit of the State under consideration.

Hour of Meeting.

Mr. BRIGGS, of Pittsfield. Mr. President, I

understand that this Convention has been engaged
in the transaction of public business with closed

doors, and having but just arrived, and being a

member of the Convention, it would be agreeable

to me to know what has transpired during
that time. Gentlemen tell me that the roll has

been called, the object of which I suppose is to

show who were present, and who were absent.
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Now, Sir, without having consulted with them, I

venture to spoak for twelve other members of the

Convention, who were engaged with me upon
the business of our Committee at eight o clock

this mo.rning, which is probably more than some

gentlemen have done who were within these

closed doors. We remained in our Committee

Room, until nine o clock, or a few moments after,

and on arriving at this hall we found the doors

barred against us. Now when I came into this

body, I made up my mind not to find fault

with anybody or anything, but to take things as

quietly and calmly as possible ; but I wish that

the Convention would establish a rule, that we
can all observe, consistently with the duties we
have come here to discharge.

The two Committees of which I am a member
have important duties to perform ; they have fre

quent meetings, and intend to transact their busi

ness as soon as possible. In the early part of the

morning we have an hour left us for this purpose,

beginning at eight o clock, but in the after part of

the day, when the Convention lias adjourned, it

is of course impossible for us to meet. I think,

Sir, that to sit here in this hall, paying as we do,

close attention to business, with the thermometer

ranging from eighty to ninety degrees out of doors,

day after day, from nine o clock to one o clock,

and from three to half- past six, or even later in

the evening, is as much as the constitution of any
man can conveniently bear, and more than the

public duty at the present time requires. I do

not make the motion myself, but I really Avish

that some gentleman would move to rescind the

order which was passed on Saturday to meet here

at nine, and substitute the hour of ten as it was

formerly. Committees would then have two
hours in the morning to finish their business,

after which they can attend to the duties of the

Convention.

Mr. SUMXER, of Otis. It strikes me, Sir,

that the order which was passed on Saturday, as

I understand it, is a little more rigorous than the

exigency of the case requires. I believe that it is

the purpose of nearly every member of tins Con
vention to fulfil his duty faithfully ; it is also

true that for the present there are many duties de

volving upon the several Committees which will

require their time and attention, for some days to

come, and under these circumstances, until the

Committees shall have fully, or nearly so, dis

charged their duties, I submit whether it is re

quisite that an earlier hour should be fixed for

the meeting of the Convention than ten. o clock in

the morning.
I think that we have had this morning a prac

tical illustration of the impropriety, at the present

time, of fixing the hour of meeting so early as nine

o clock. I take no credit to myself for accidentally

being in my seat to respond to my name when it

was called, as I think the same difficulty will oc

cur hereafter which took place this morning, if

we still continue to meet at this hour. Without

extending my remarks farther, I will venture to

submit the motion that the time for the meeting
of the Convention hereafter, Tintil otherwise or

dered, be fixed at ten o clock, A. M.
Mr. THOMPSON, of Charlestown. I really

hope that the Convention will reconsider its vote

of Saturday upon this subject and establish an

hour which will be agreeable, and accommodating
to every member of the body. I know it was

urged as an objection to the adoption of this order,

that it prevented those members who were so un

fortunate as to live a short distance in the suburbs

of the city, from arriving here at the opening of

the Convention. So far as that is concerned I

have not one word to say against it, but it is

rather annoying, when we put ourselves to so

much inconvenience to arrive at an early hour,

that we should then find the doors if we happen
to get here five minutes too late closed against

us. I think that the time of meeting had better

be fixed at a later hour, and I belicA-e that the

business would be forwarded fully as fast as if we
met at an earlier hour. Besides this, it is a* much
as any man should be required to do to meet here,

in the present state of the weather, at ten o clock,

and sit until one, and then adjourn to meet at

three in the afternoon. It is as much as the con

stitution of most men will bear.

I am, perhaps, as hale and hearty as any gen
tleman of the Convention, and I intend to perform

my duties here, so far as I am able, consistently

with health and comfort. But, without regard

to myself personally, I think it would be for the

credit of the Convention to rescind this order as

has been suggested, and I hope that the motion

of the gentleman from Otis (Mr. Sunnier) to that

effect, will prevail.

Mr. ALLEN, of Worcester. To save the time

of the Convention, I move the previous question.

The motion was agreed to, and the previous

question was ordered.

The question then being taken upon the motion

of the gentleman from Otis, (Mr. Sumner,) that

the standing order to meet at nine, A. M., be re

scinded, and that the Convention hereafter, until

otherwise ordered, meet at ten o clock, it was de

cided in the affirmative.

Special Assignment.

Mr. ALLEN. I understand that there is a

special assignment of a subject for discussion to-
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day, at ten o clock, but I would suggest to the

Convention whether it is not best to finish one

thing at a time, and dispose of the matter which
was under consideration yesterday, before the

hour of the special assignment shall arrive. I

therefore move that the hour, at which the subject

specially assigned is to be taken up, be changed
to three o clock this afternoon.

The PRESIDENT. The motion of the gentle
man can be acted upon, if necessary, when the

special assignment is reached.

Mr. ALLEX. Then, I move that the Conven
tion do now resolve itself into Committee of the

Whole on the*unfinished business of yesterday.
The motion was agreed to, and the Convention

accordingly resolved itself into

COMMITTEE OF TIIE WHOLE,

Mr. Livermore, of Cambridge, in the Chair,

and proceeded to the consideration of the resolve

on the subject of the Legislative Department of

the Government, reported by the Committee on
the Frame of Government, the pending question

being on the motion of the gentleman for Wilbra-

ham, (Mr. Hallett,) to the amendment of the

gentleman from Washington, (Mr. Eames,) by
striking out the last paragraph, which reads as

follows :

Every member of the legislature shall receive
two dollars and fifty cents per day for his attend
ance ; and for his travel from his place of abode,
once in each session, he shall be paid two dollars

for every ten miles : provided, that, in no case,
shall any member receive more than two hundred
and fifty dollars for attendance upon the legisla

ture, during his official term.

And inserting the following :

The legislature which shall assemble next after

the adoption of this article in the Constitution,
shall fix the compensation of members, which may
be changed at any subsequent session, but no Act

effecting the pay of members passed after the

year 1854, shall take effect until the session next
after its passage and no compensation, or pay,
shall hereafter be allowed, for the attendance of

members, longer than one hundred days, at any
one session.

Mr. WILKIXS, of Boston. I think, Sir, that

this amendment is quite an improvement of the

resolve as originally reported by the Committee.

When I came into this Convention, it was with the

inclination rather to limit the sessions of the legis

lature of this Commonwealth, than to allow them

to extend a great length of time, as they do under

the present arrangement. And from the little expe
rience I have had in legislative matters, it occurs to

me that it would be wholesome for the legislature

to know the fact that they are doing business in a

limited time. It seems to me, it would facilitate

their action upon the various subjects they might
have before them, and thus enhance the public
interest. The daily labor of the members is just
the same during a short session, as during a long
session, and would not probably be changed if the

session of that body was twice as long as it is at

the present time, for the reason that subjects of

interest are continually coming up, and questions
are always arising which require the investigation
of the various committees, who, are of course

compelled to labor assiduously during the Avhole

time the legislature is in session, whether that

time be limited or extended.

If, therefore, this amendment shall be adopted,
and the Constitution be made to provide that the

length of the session shall be limited, committees,

would so divide their labor, and apportion their

time as to be able to make their reports at an early

day ;
and I have no doubt the same objects would

be accomplished, and matters would be just as

well understood as if they had continued their

considerations a great length of time.

I have been placed upon a very laborious

committee for several years in the House of

Representatives, and from my experience there, I

feel perfectly satisfied, that provided the commit

tees apportion their time, and do not allow any

unnecessary or irrelevant discussion the whole

business can be completed in a short time, and

the reports presented to the legislature. I am,

therefore, in favor of the amendment, and hope it

will prevail.

Mr. GRAY, of Boston. I decidedly prefer the

amendment of the gentleman for Wilbraham, (Mr.

Hallett,) to the resolve reported by the Committee.

I think there is great weight in the remarks of

the gentleman from Fairhaven, (Mr. Morton,)
and I agree with him. heartily that the specifying
in the Constitution of the exact amount of money
to be paid to members of the legislature would

not only be disgustful to them, but would be

extremely improper. And, for this, there are

many reasons. Every man knows that the prac

tical value of money changes. We know that

the wages for labor, the prices for board, provisions

and necessaries of life change in a community.

They vary, being sometimes increased, and at

other times diminished, and to stereotype a pro

vision in the Constitution of the Commonwealth
that so much shall be paid to the members of its

general court, and no more, in all time to come

I mean until another Convention is called, which

will probably not take place very soon seems to

me does not look well. It is undignified and

uncalled for. I am not in favor of mukiim- a
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provision of that kind permanent, or for providing
that the members of the legislature shall be the

only class of servants who shall receive so much
and no more. I never was, however, at any time

in favor of paying the members of that body

largely, for I believe, that what is paid them is

not so much for the purpose of compensation, as

for the purpose of saving them the expense of

labor, and of money, in the service of the public.

On this point I think there can be no difference,

for I do not believe that the people of this Com
monwealth are disposed to beg or accept gratuitous

services from their servants. They may accept

their services, and consider them paid, as they are

in some degree by the honor they receive, but

they do not require their money. I am, there

fore, in favor of leaving it in the power of the

legislature to graduate the compensation of the

members as the circumstances or the changes of

the times may demand. I think it will be safe to

adopt the amendment of the gentleman for

Wilbraham, for I deem it a great improvement ;

but, I must confess, I have serious doubts as to

the practicability of placing this limitation upon
the legislature at all. Much has been said about

the length of the sessions ;
and many remarks

have been made not very complimentary to the

legislators who have been here during the last

twenty years. But our own experience ought to

have taught us, if it did nothing else, that it is one

thing to resolve to set about business and finish

it, and another tiling to carry that resolution into

execution.

There was a maxim among the old English

poets, that &quot; no work can be well done which is

done
hastily,&quot; and I think it is a truth that may

be applied to ourselves. Now, Sir, there may be

delays occasioned by other causes than that of dif

ference of opinion ; and I am confident that if

the legislature were even of one mind upon
the various subjects which arc considered in

that body, there would still be a drawback and

delay in carrying the business through immedi

ately a? id in a proper manner. For my own

part, I consider that the legislature have been

treated rather too harshlv, for, having had some

experience in bodies of that kind, I can appreciate

the difficulty under which they labor in the per
formance of their duties. And in the various

remarks which have been made in regard to that

body, some of the real causes have never been

touched upon, and I will now briefly allude to

them. And one of the reasons, in my opinion,

why this delay lias been, occasioned, is attributable

to the large size of the House. I do not wish to

be understood by gentlemen as saying that it is

either too large or too small
;
I merely state it as

a fact. Three or four hundred gentlemen have

come here from various parts of the Common
wealth, all of them with perfectly honest inten

tion, I have no doubt, and determined how to vote

upon a particular object, and yet in six weeks

their views hare been materially changed and

modified, to a greater or less extent, from the asso

ciations which have been thrown around them in

their communications with their fellow legislators.

I have seen votes which have been cast upon im

portant subjects, rescinded in less than six weeks

from the commencement of the session. And

why is it that this great change should come over

them in so short a time ! The reason is obvious.

When you take into consideration the fact that a

large number of these three or four hundred

members are gentlemen who are entirely un

acquainted with the business of the legislature,

and the fact that no House retains half the mem
bers of the preceding year, it can easily be

perceived that some time must be required to

familiarize them with the routine and nature of

the business which is to come before them. And
it is my firm belief, that if any legislature which

has assembled here during the last twenty } ears

were compelled, in from thirty to sixty days, to

pass upon the business of the body, that they

would, without exception, desire a continuance of

the session, that they might modify a great part

of it. This, I think, is one cause of the length of

the session.

Another cause and I give no opinion as to its

propriety or impropriety is the manner in which

the different committees act. The gentleman
from Xatick, (Mr. Wilson,) has said that if the

committees of the legislature would act as our

committees act, the sessions of that body would
be much shortened. I agree with him on this

point, but it is impossible for a legislative com

mittee to perform its labors in the same manner
that we do here

;
and I would put it to the gen

tleman, whether, if he was on a committee of the

House of Representatives, he would perform the

same amount of labor, and in the same amount of

time, that he has performed that labor here ? As
I have the honor to be a member of one of the

most important committees of this Convention

the Committee on the Bill of Rights I can speak

for myself. That Committee has had many grave

propositions under consideration, and though
there has been no unnecessary delay, we have

been some time in making out our reports and

presenting them to this body. But what would

be the consequence if the proposition, instead of

being referred to the Committee to act upon, was

retained in the Convention to be discussed, pro

and contra, by two or three dozen eloquent advo-
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catos ? Decisive action is of course delayed, not

only in the Committee but in the House, and the

result is that much time is lost which might have

been appropriated to the consideration of other

subjects.

I make these remarks because I think gentle

men have not fully weighed the difficulties under

Avhich the legislature labors on these points.

If gentlemen will look back thirty or forty

years, they will find that the legislature at that time

closed its session in form thirty to sixty days, but

they will ascertain that on those occasions not all of

the towns were represented, and consequently the

body would not be much larger than three times

the size of the Senate at the present time
;
so that

but little difficulty would be experienced in the

consideration of the questions before them.

I have no doubt that the people are smarting

under this evil of long and expensive sessions, and

desire it to be corrected ;
but I do not see what

course can be taken by this Convention, that will

effect this object and, at the same time, secure the

public interest. I do not propose, however, to enter

into the discussion of this topic at the present time.

I believe that the delays which have been occa

sioned may have been the fault of the legislature,

for none of us are without our faults ; but I

think they are, in a great degree, the effect of ex

citements which the legislature could not con

trol. I think that the legislation of this State

has been honest. I am not disposed to say that

that body will never be called to hold an extra

session, or that there may not be a crisis that

may require more than a one hundred days ses

sion ;
but I think that an arbitrary rule to be ap

plicable in future years is much out of place

here. I am willing to leave the whole subject to

the care of the legislature itself. I believe that

they will do what is proper in the matter
;
and if

there is any waste or useless expenditure of time,

or of the public moneys, the people will find it

oiit, and act. accordingly. But, Sir, I will not

occupy the attention of the Committee further.

As I remarked when I began, I shall go heartily

for the amendment of the gentleman from Wil-

braham, for I believe it is a great improvement to

the original resolve as reported by the Committee.

Mr. FOSTER, of Charlcmont. I have been very
much interested in listening to what has been said

by the various gentlemen who have spoken upon
the subject of the character of the past legislatures

which have held their sessions in this Capitol,

anxious to know in what estimation that body
was held by the people of Massachusetts, and by
the members of this body. And I have become

more and more confirmed in the conclusion that

both the past legislators and the past legislation

of Massachusetts are worthy of the highest

respect of every citizen of the Commonwealth.
I arrived at that conclusion from listening to the

remarks made in the Convention yesterday

evening, and the remarks of this morning have

forced this conviction, if possible, more strongly

iipon me. And if any remark has been thrown
out in the course of this discussion which would

go to make the people believe, or in any way to

understand, that this Convention are at all of the

opinion that the legislature of Massachusetts, or

that any man in that legislature, has ever pro
tracted the session of that body for one day or

one hour, for the sake of emolument, in any
way whatever, I desire here to express the opin

ion, and to have it go upon the record, that this

Convention docs not say or believe that any mem
ber of the legislature of Massachusetts ever pro
tracted the session of that body for a moment, on

account of any personal advantage or profit.

God forbid that we should charge the legislature

of Massachusetts with any such motive, any more
than we should charge like motives upon this Con
vention. I am aware that many speeches, both

in that body and in this, have been protracted to

a great length perhaps to an unnecessary length ;

but I also know that most of the men who have

spoken there and here could make five dollars

at home, where they make fifty cents here.

Sir, I do not understand that there can be any

pecuniary temptation to induce any member of

this body to prolong its sessions, unless it be my
self; for while my constituents command my
services here, they also pay my salary at home.

But, Sir, let us in all these discussions fed that

Massachusetts has done justice to herself in send

ing the men here whom she has sent, to transact

the legislative business of the Commonwealth,
and that the interests of Massachusetts have been

in hands in which they could well be trusted, and

that those interests will, in all future time, be

equally well taken care of. I am therefore not

disposed, in regard to my vote, to limit the legis

lature in any way, nor to make any provision in

reference to the length of their sessions or the

amount of their compensation, unless it be to

provide that their compensation shall be two dol

lars and a half per day. If it be true, as I have

heard it suggested, that the legislature, from

modesty, will find it somewhat difficult to fix

their own compensation, or, at least, to rui.se it

above the sum which they have heretofore re

ceived, I am willing to make the provision that

in future it shall be two dollars and a half per

day ;
but I prefer that they should take their

own time in the transaction of the public business.

Mr. MORTOX, of Taunton. I am entirely in
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favor of the object sought to be attained through
the amendment offered by the gentleman for Wil-

braham, (Mr. Ilallctt). I think that if there is

any one subject upon which our constituents

have formed a definite and nearly unanimous

opinion, it is in relation to the length of time

which is necessary for the performance of the du

ties devolving upon the legislature. But I do

not intend to go into the discussion of this sub

ject, and although I am entirely in favor of the

object sought to be attained by the gentleman for

Wilbraham, I would still suggest, either as an

amendment to his amendment, or as an amend

ment to the original resolution, if his amendment

should not prevail, the following :

I propose to modify the clause of the Report of

the Committee, commencing with these words,

&quot;The legislature shall assemble every year,&quot;

c., by adding the following : &quot;But shall never,

except in case of insurrection or invasion, con

tinue iii session longer than ninety days, nor sit

during any one year more than one hundred

days.&quot;

That is a proposition which may occasion a

good deal of dispute and debate, and what the

result may be I do not know. I however think

it should strike the minds of gentlemen of the

Convention favorably. But I propose to offer, in

connection with it, one which I think will be ac

ceptable as a part of the same. I propose to strike

out the last clause of the article as it now stands,

and to substitute the following: &quot;The legisla

ture shall by law establish the compensation of

the members thereof, which shall, in no case, be

increased or diminished during their own con

tinuance in office.&quot;

I merely propose these for the consideration of

the Committee, not supposing it will be necessary
to go into any argument upon the subject. I

would barely remark upon the last proposition,

that it seems to me it is entirely aside from the

duties of the Convention to go into the details of

prescribing the pay which members of the legis

lature shall in all future time, until the calling of

another Convention, receive. In the first place, I

think it is of itself rather a matter of legislation

than of constitutional action
;
and in the next

place, it seems to me it is entirely inexpedient for

us, at the present time, to determine what shall

be the pay of individuals who shall, at some future

period, constitute the legislature of the Common
wealth. We all know how very changeable the

expenses of living are, and for that, as well as

many other reasons, I think it would be unwise

for us to undertake to fix a permanent rate of

compensation for the members of the legisla

ture.

There is, however, another provision incorpora

ted in the same amendment, which relates to the

establishment of a regular rate of compensation.

I think it is proper in relation to the members of

the legislature, as it is in relation to all our public

officers, that there should be a regular and per

manent rate of compensation established. 1 pro

pose, therefore, that no legislature shall pass any
act changing the- rate of compensation to be al

lowed, which shall go into effect during the ses

sion in which the act is passed, but that they

may pass acts fixing a rate of compensation which

shall be binding upon their successors. If, there

fore, in the progress of events, it should become

necessary to increase their pay, they may do it

prospectivcly, but such increase shall not apply to

the legislature by which such increase was made.

This, it seems to me, will relieve them from all

difficulty in relation to fixing their own rate of

compensation, and it will also place them in a

position where they will not be liable to the

suspicion of acting from unworthy motives.

I merely suggest this as an amendment to that

offered by the gentleman for Wilbraham, or as a

substitute for his amendment.

Mr. SUMNER, of Otis. The questions which
seem to be presented in reference to the amend
ments which arc now before the Committee, are

perhaps, of some consequence. However, I

think, greater consequence is attached to them by
gentlemen of the Committee, than, after all, the

people of the Commonwealth will be found to

attach to them.

I am opposed, however, to the amendment
offered by the gentleman from Washington, (Mr.

Eames,) and to the various propositions which

have been presented here, and presented with

considerable ingenuity and force, by the gentle

men who have brought them forward
; and I am

in favor of the report as it came from the hands

of the Committee.

There is one objection which seems to be made
to all the suggestions or propositions to amend
this Report ; that is, they propose to impose upon
the legislature at the outset, the duty of legis

lating, at each successive session, upon the pay
ment of members. The proposition, in the first

place, is to limit to a definite period, the length
of their sessions, and then to impose xipon them

the duty which will require considerable of their

time of settling the question of the rate of com

pensation to be allowed to their successors. I

doubt, very much, whether any of these propo
sitions now under consideration, will be received

with a great deal of favor, when they shall be

submitted to the people. But, if there is any
proposition which it would be wise, in my judg-
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nient, to sxibrait, if there is any amendment to

be made to the Constitution, in relation to the

length of the sessions of the legislature, or in

relation to the payment of its members, I think

it is proper that it should be fixed in the Consti

tution ; or, in other words, I think it is proper to

give the people an opportunity of acting definitely

upon it.

A good deal has been said in relation to the

action of the legislature, upon the subject of

special legislation. That subject has come in

here for its share of remark, and I do not pro

pose to continue the discussion at all, in relation

to it, because* probably all has been said upon it

which needs to be said. The qiiestion, however,

very properly suggests itself, in connection with

the subject, as to who is involved in the matter

of special legislation. Has not this species of

legislation protracted the sessions of the legisla

ture for a very great length of time, because the

people have, at every successive session, thrown

a great amount of business upon the legislature,

and pressed it upon them for action? Yet, I

apprehend, that it will hardly do to charge this

as a wrong. It is the business which comes here

from the people, which causes these protracted

sessions, and the people, like the king, can do no

wrong. I submit, therefore, that very many of

the complaints which have been made in reference

to this matter, are not seriously preferred by the

people against the legislature.

But I do not wish to pursue the subject fur

ther. I wish merely to state, that as at present

advised, I am certainly in favor of sustaining the

Report which has been presented by the Commit

tee, in the form in which it has been presented.

If any amendments were to be adopted, I would

suggest one allowing an extra compensation to

the Speaker of the House of Representatives, and

to the President of the Senate, which I see has

not been provided for by the Report of the Com
mittee. But it is not necessary, I apprehend, to

go into that matter at the present time.

Mr. FIIOTIIINGHAM, of Charlestown. I

regret that I cannot concur with the gentleman
over the way, (Mr. Sunnier, of Otis,) in agreeing

to the Report of the Committee. And without

going elaborately into this matter, I desire to say

that for the reasons which have been adduced by

gentlemen who have spoken upon the subject, I

shall vote against the adoption of the Report.

I think, as the gentleman from Tauiiton, (Mr.

Morton,) remarked that the amendment of the

gentleman for Wilbraham, (Mr. Hallett,) meets

the case as I desire to see it met. In the first

place, what we put into the Constitution should

be as much as possible, in the nature of general

rule, and not of legislation. Now to fix exactly

what shall be the compensation of members of

the legislature, comes within what we regard as

legislation, and therefore I am opposed to it.

This will leave the amount to be determined by suc

cessive legislatures according to the circumstances.

In the next place, it seems to me, it might have

a good effect, to limit the sessions of the legisla

ture, by constitutional provision. It would on

many accounts be well to make a rule to that

effect. And why ? Perhaps one great cause of

the length of the sessions of the legislature,

after all, exists in the public opinion ;
in relation

to public expectation as to the length, to which

sessions have commonly been protracted. And
in this way. Those who have public business to

bring before the legislature, often believe, that

it will do just as well to present that business

after the commencement of the session as upon
the first day. They think that as the session is

to continue for three, four, or five months, there

is no particular necessity of presenting their busi

ness at an early period of the session. Sometimes

petitions arc delayed until near the time for closing

the session. And the consequence is that you will

find the transaction of business is, in the fir.- 1 place,

delayed by the public themselves in not present

ing business earlier. And in the next place, so

far as my experience goes, there is much force in

what has been said, of the manner in which

those who have public business come before the

legislature. Why, Sir, parties who go to the

legislature to accomplish a particular object,

appear before committees with a long array of

evidence and a strong corps of lawyers, and for

days, weeks, aye, Sir, and sometimes for months,

they occupy the time of those committees. Now,
how can these committees get clear of having
these parties ? how refuse to admit this evi

dence? How can they avoid the eloquence of

the counsel which is employed by these parties to

advocate their claims ? They cannot do it.

They are at the mercy of the petitioners and it

may be that these very petitioners have been

tardy in presenting their petitions in the outset.

But suppose it were the public opinion, founded

on constitutional provisions the people had

ordained, that the sessions of the legislature should

last no longer than a specified time, then those

who have public business to transact with the

legislature would be likely to take care in the

first place to present it in season, and in the next

place, they would be likely to take care to pre

sent it in such a manner that they may at least

stand some chance of obtaining the object which

they seek at least not to endanger their case by

long hearings.
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Then again, there is much force in what has

been said in relation to the quantity of legisla

tion. Perhaps the example for I have not

heard it of the great State of New York, has

been adduced here as to the quantity of legisla

tion. Well, Sir, how does that State avoid these

long sessions ? If I understand the nature of its

legislation, it is of a more general character than

that which is common in Massachusetts. And

by the term general, I mean this : they establish

general laws which shall apply to classes of

subjects as far as possible, and of which the pub
lic can take advantage just as they see fit to do

it. They lay down general rules, by a compliance

with which the people can get just what they

want, as a matter of right, and not be compelled

to beg what they want from the legislature, as a

matter of privilege. And in this way anybody
can set up an insurance company, a bank, or a

business corporation. But this branch of the

subject is a fruitful one. I presume it has been

sufficiently elaborated, and I will not pursue it

further. Suffice it to say, that the adoption of

this policy of general legislation would save much
time as well as prevent much injustice. But

although I like the object of the gentleman for

Wilbraham, yet it seems to me that the means by
which he proposes to attain it may be somewhat

simplified.

It seems to me that the gentleman from Taun-

ton, (Mr. Morton,) has come nearer the mark,

and something like his proposition is what I

would like to vote for, if I had an opportunity.

It reads in this way :
&quot; The legislature shall, by

law, establish the compensation of the members

thereof, which shall in no case be increased or di

minished during their continuance in office.&quot; It

seems to me, that this proposition meets in a sim

ple and explicit manner, all we wish to insert in

the Constitution relative to the compensation of

members. The object of it is to prevent a legis

lature from increasing their own pay after this

has been once established by law. For one, I

tliink that we ought to be as careful as possible,

in the choice of words we use in the Constitution,

and not make too much detail. This is what

I object to in the language of the gentleman for

Wilbraham. For these reasons, 1 shall vote in

favor of the amendment introduced by the gentle

man for Wilbraham, (Mr. Ilallett,) so far as I

can, namely, for the principle of providing some
limit to the sessions, with the substitute of the

gentleman from Taunton, as to the pay of the

members.

Mr. WHITNEY, of Boylston. I have but a

word or two to say upon this subject. I think

the resolution introduced by the Committee, a

51

very proper one. I do not see why it is not as

proper for this Convention to limit the amount of

pay of members of the legislature as to limit the

time they shall sit. By fixing the amount of pay
as here provided, the first legislature that may
meet, after the Convention shall adjourn, will be

relieved from the indelicacy of fixing their own

pay. I hope, therefore, that the resolution will

pass as reported by the Committee, and I think

that this would meet the views of the &quot; Friends
&quot;

whom I have the honor to represent here.

The question was taken upon Mr. Eames s

amendment and it was rejected.

The question then recurred on the adoption of

the amendment offered by Mr. Ilallett.

Mr. UPTOX. The proposition is, I believe, to

strike out and insert.

The CHAIRMAN. That is the question

pending.
Mr. UPTOX. I ask for a division of the ques

tion.

The CIIAIHMAX. The proposition to strike

out and insert is not divisible.

Mr. MORTON, of Taunton. I move to amend
the amendment of the gentleman for Wilbraham,

(Mr. Ilallett,) by substituting in lieu thereof, the

following :
&quot; The legislature shall, by law, estab

lish the compensation of the members thereof,

which shall, in no case, be increased or dimished

during their continuance in office.&quot;

Mr. STETSOX. Do I understand that the

amendment proposed by the gentleman from

Taunton covers the whole of Mr. Ilallett s amend

ment, or only the first clause ?

The CHAIRMAN. The question is upon
striking out, and substituting this- for the whole

amendment of the gentleman for Wilbraham,

(Mr. Ilallett.)

Mr. MORTON. Perhaps I ought to explain
the effect and intention of the amendment. The
motion is to substitute the amendment just read

for the whole of Mr. Ilallett s amendment. If it

should prevail, it will leave the Report of the

Committee precisely as it now stands, except that

portion of it which relates to compensation of

members, leaving the duration of the session of

the legislature undefined. In case the amend

ment I have proposed should prevail, I will then

ask leave to offer a further amendment, to the

following effect :

And no compensation or pay shall hereafter be
allowed to any member for a session longer than
one hundred days.

Mr. FROTHIXGIIAM. It seems to me that

the amendment of the gentleman for Wilbra

ham is capable of division. It consists of two
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distinct propositions, one relative to the compensa
tion of members, and the other relative to the

limitation of the sessions. I think the gentleman

from Taunton would better accomplish his object

by moving to strike out the first clause of the

amendment of the gentleman for Wilbraham,

until it comes down to the sentence which re

lates to the limitation of the sessions of the legis

lature.

Mr. MORTOX. If the Chair is of the opinion

that it is divisible, I will, with great pleasure,

adopt his modification, and should decidedly pre

fer it to my pwii motion.

Mr. FROTHIXGHAM. I was about to re

mark, if the amendment of the gentleman from

Taunton is adopted, it will leave the amendment

of the gentleman for Wilbraham just as I would

like to vote for it. It will establish the rule

which the gentleman from Taunton proposes in

relation to the compensation of members, and

recommend a limitation of the sessions of the

legislature to one hundred days.

Mr. MORTOX. I move to strike out the first

clause of the amendment of Mr. Hallett, and sub

stitute the amendment which has already been

read.

Mr. NAYSOX, of Amesbury. Of the various

propositions pending before the Committee, it

seems to me, after listening attentively to them

all, that the proposition of the gentleman for

Wilbraham, (Mr. Hallett,) is after all the most

acceptable and simple in its nature and operation,

and, as I think, will be the most beneficial in its

effect if incorporated into the Constitution of the

Commonwealth. The proposition is this, if I

understand it correctly. It proposes not to restrict

absolutely by a constitutional provision the length

of the session of the legislature, but merely to

limit the pay of the members to one hundred

days. That is one of the provisions. The second

proposition, if I recollect aright, is, that subse

quent legislatures, after 1854, shall have the

power of fixing the compensation of their mem
bers. With the gentleman for Wilbraham I must

say, that I believe those propositions, as presented

to the Committee, are really such as will be most

likely to meet the objection which has prevailed

on all sides, to the unusual length of the sessions

of the legislature. So far as I can understand the

matter, I feel disposed to give my vote and sup

port to the proposition of the gentleman for Wil

braham. They have a constitutional provision of

this kind in Xew York, and I believe it is agreed

upon all hands that it has worked well, and the

legislature has in no instance as yet continued its

session after the time limited by the Constitution.

Such, I believe, will be the effect of a similar

requirement in our Constitution
;
and I trust that

the proposition of the gentleman for Wilbraham
will be adopted. The difference between that and

the proposition of the gentleman from Taunton

is, that the latter absolutely prohibits the sitting

of the legislature after a stated period. With all

due deference to the superior judgment and great

experience of the honorable gentleman from

Taunton, it seems to me that under our present

system of legislation in this State, peculiar to

ourselves, that it would be better to leave the

matter to the discretion of the legislature.

Mr. FROTHIXGHAM. I rise merely to cor

rect what seems to be a misapprehension on the

part of my friend from Amesbury, that that clause

of the amendment of the gentleman from Taunton

to which he is now applying his remarks, has not

yet been moved.

Mr. XAYSOX. I understood the gentleman
from Taunton to give notice that it was his inten

tion to offer such an amendment, and it must be

necessary in order to perfect the proposition itself.

I anticipated, perhaps, his action, based as it was

upon his announcement in Committee that it was

his intention to offer such an amendment. A
single word in regard to the allusions which have

been made in Committee in reference to the

length of the session which has just terminated.

I wish to state a fact in regard to that matter.

When the legislature first commenced its session

in January last, it was supposed by every-body
that it would be a very short one, and three

months was the limit which gentlemen supposed
it would not exceed.

The Hoiise, at an early day, adopted a rule which

required the orders to be made returnable on the

20th of March. It was supposed by that rule that

the length of the session would not extend more

than ninety days, but it so unfortunately hap

pened, notwithstanding that rule and the general

desire of members to close their business at an

early period, that business came in from all quar

ters of the Commonwealth, and so accumulated

that there were upwards of fifteen hundred dis

tinct matters requiring more or less investigation,

presented to the House, and which passed into the

Orders of the Day. I mention the number, be

cause I believe it is the largest number ever passed

upon by any House. I believe that the difficulty

arises after all from our peculiar system of legisla

tion, in granting private acts of incorporation

which should be done under general law. This

kind of legislation will go on increasing from year

to year unless there be a general system adopted,

by which acts of incorporation may be obtained

in another way than by going to the legislature.

I do not see any good reason, unless we provide
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such law, why future legislatures may not sit as

long as the present one. For that reason I con

sider the proposition of the gentleman for Wilbra-

ham as better calculated to remedy the evil respect

ing which so much complaint is made.

Mr. MORTON. I merely rise to make a

brief explanation. The proposition now before

the Committee, is simply whether they will adopt
the amendment which I offered to a portion of

the amendment of the gentleman for Wilbraham
in relation to the pay of members. It has no

connection whatever with the limitation of the

session, and therefore the Committee, if they

adopt this proposition of mine, will have just the

same right as before to act in relation to the other

proposition. Perhaps I prejudiced this amend
ment by stating that I had another which I

wished to offer. I will, however, barely say, that

the reason why I put it in that form, and why I

preferred it to the amendment of the gentleman
for Wilbraham, was, that I understood from the

gentleman from Lanesboro , that he copied it from

the Constitution of New York, and it was the

very operation of that Constitution which induced

me to put it in that form.

They adjourn at the end of the one hundred

days, and the governor calls them together again

immediately, and they go on for another hundred

days. They are now in session, and how long

they may go on I do not know. I wish to guard

against that. Whatever the members of the

Committee may think in relation to that provis

ion, it should not prejudice them against the

proposition in relation to pay of members.

Mr. BRADBURY, of Newton. I wish the

mover of th j amendment to the amendment

would modify it. If I could, I would move an

amendment to his amendment, but that would

place on a fourth story, which the rules forbid.

I suppose that the legislature is to fix the com

pensation by law. I would suggest the inquiry
to the gentleman, whether he cannot alter his

amendment so as to prevent the legislature from

increasing their own pay, and whether the Com
monwealth is not perfectly sale, on the other hand,

without this provision for reduction of the pay.

Mr. MORTON. I do not apprehend any

danger from that source, or any great evil, because

I do not sec that it is any worse for the members
of the legislature at the end of a session, to take

their pay and fix it for the future, than it would
be to take it as fixed for the time, and then fix it

for the future. But as the words which relate

to the power of diminishing the compensation
are objected to, and as I do not think them of

much consequence, I am willing to strike out the

words, &quot; or diminish.&quot;

The CHAIRMAN. The Chair will read the

amendment as now modified. It is as follows :

The legislature shall, by law, establish the

compensation of the members thereof, which
shall in no case be increased during their con
tinuance in office

; and no compensation, or pay
shall hereafter be allowed for the attendance of
members longer than one hundred days at any
one session.

Mr. ALLEN, of Worcester. If gentlemen
have finished their remarks on this subject, I be &quot;

leave to say a single word. Objections have been
made against the introduction into the Constitu

tion of any provision for the compensation of the

members of the legislature. It is supposed to be
a fit matter for legislation. I will not repeat the

argument of yesterday farther than to say, that

in all the business of life when agents are ap

pointed to transact business for a principal the

compensation is ordinarily fixed by the principal
and not left to the agent. But to judge better of

the propriety or impropriety of a provision of this

kind, and in order to remove any alarm that

might be felt on account of any supposed inno

vation, by the people of Massachusetts, I will

ju&amp;lt;t
turn to the provisions found in the Constitu

tions of some of the other States in the Union.
I will not occupy the time by going through
them, but I will allude to a few.

According to the Constitution of the State of

New York, the members of the legislature do not

receive a compensation exceeding three dollars per

day ; and the travel is also provided for. When
convened by the governor in extra session, they
shall receive also three dollars per day. Gentle
men have founded an argument for shortening
the sessions upon the practice which has grown
up in a single instance, in the State of New York,
under the new Constitution, where, after the ses

sion is terminated before the public business was

performed at the expiration of the one hundred

days, the governor has convened an extra session,

when they begin and receive their compensation of

three dollars a day again. Now, the difficulty

sprang from the provision in the Constitution that

they may be paid also for the extra session. The

consequence was, that at the end of the regular

session, the business was left unfinished, which
it was absolutely necessary should be done, in

order to keep the wheels of state in motion ;

and it became the duty of the governor, in which
he assumed no extraordinary responsibility, to

convene the legislature on the day of its adjourn
ment, to meet in an extra session. Now, the

Report of the Committee contains a provision
which guards against the possible occurrence of
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this evil in Massachusetts, because the Report

provides that they shall not receive, during their

attendance, more than what is equivalent to the

pay for one hundred days, leaving, if there should

be a necessity for an extra session, only remune

ration to be made for the travel, which is liberally

allowed.

The Constitution of New Jersey, which has

been recently revised, makes provision also that

members sent to the general assembly shall receive

a compensation which shall not exceed the sum
of three dollars a day, during a period of forty

days from the commencement of the session ; and

shall not exceed a dollar and fifty cents a day for

the remainder of the session. They did not hes

itate to put in a fractional sum in New Jersey,

when it was thought to be for the substantial ben

efit of the people that such a provision should be

made.

I turn to the Constitution of South Carolina,

made at a more remote period, which shows that

the practice is not now to be commenced for the

first time, in Massachusetts, and did not originate

in modern times. It is this :

&quot; The members of the legislature who shall as

semble under this Constitution, shall be entitled

to receive out of the public treasury, as a com

pensation for their expenses, a sum not exceed

ing seven shillings sterling a-day, during their

attendance.&quot;

The Constitution of Louisiana provides that

the members of the general assembly shall have

pay or compensation for their services not exceed

ing four dollars a day. The salaries and com

pensation of public officers in Louisiana are

larger, it is well known, than those in almost any
State in the Union.

The Constitution of Tennessee has a similar

provision limiting the compensation of members,
and fixing it at four dollars a day.

The Constitution of Kentucky provides that

the members shall receive from the public trea

sury, a compensation for their services, which shall

be three dollars a day during their attendance on,

and twelve and a half cents per mile, for necessary

travel to their respective houses.

The Constitution of Wisconsin, one of the

more modern ones, provides that each member

of the legislature shall receive, for his services,

two dollars and fifty cents for each day s attend

ance, and ten cents a mile for travel in going to

and returning from the meetings of the legislature.

Now, I will not trouble the Convention with

any further examples ;
but I have not heard of

a single instance, with regard to these States,

where they thought, in their conventions or

among their people, that they were descending to

anything undignified, in fixing the compensa
tion which their agents should receive. Sir, it

seems to me that a permanent provision of this

kind would be grateful to the feelings of the

legislature which shall assemble in 18-54, upon
which, by an amendment proposed to this Con

vention, if that amendment shall be adopted, will

devolve the duty of fixing the compensation for

future legislatures. How shall they fix it, Sir ?

They must at the same time establish their own
rate of compensation, must they not ? Or if not,

who provides for the compensation of the mem
bers of the legislature of 1854 ? They therefore

establish the rate of compensation for future legis

latures by a direct reference to the sum which

they fix upon as the suitable compensation for

their own attendance and travel to the legislature.

So that the legislature of 1854 will be called upon
to perform, I should apprehend, a rather ungrate

ful duty to determine what compensation should

be paid to future legislatures. But the difficulty

does not end there, nor does its evil end there, if

you go no further. But they are also to fix their

own compensation and violate the rule, which, on

all hands, seems to be regarded as an important

general rule. Every member who has spoken on

this subject, has expressed a desire that the legis

lature shall not fix its own compensation. Why
then devolve upon the legislature of 1854 a viola

tion of that duty, and the obligation, not only of

fixing their own compensation, but that of future

legislatures at the same time ? Therefore, I think

it is a proper duty for ourselves, which we owe

to all the people, to establish the compensation of

their servants who shall appear here in the legis

lative halls.

Sir, I regret that any gentleman should have

supposed that reflections were intended to be cast

upon the action of the past legislatures, the more

recent or the more remote. I think no such pur

pose has actuated the speakers who have ad

dressed the Convention
; certainly no member of

the Committee who reported these resolves had

any such purpose. But the tendency of every
State in the Union, and the Congress of the

United States, is to extend the legislation from

time to time, and the object of a provision of this

kind is, not to determine what shall be paid for

such a length of service as we had the last year,

or the year before, but also and which is re

garded as the more important matter to prevent
an extension, an indefinite extension, of the terms

of the legislature, which we may look forward to,

unless such provisions are made.

A great variety of propositions have been pre

sented to this Convention by many gentlemen to
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whom we are accustomed to look for assistance

and direction
; and we perceive there is a very great

diversity of opinion among them. There is no

single amendment, no one clause of an amend

ment, nor the minutest fraction of an amendment,

into which it is susceptible of being divided,

which meets the views of all gentlemen, on one

side and on the other ;
and I presume they will

find to the end, the same difficulty in fixing on

any provision which shall be satisfactory to every

mind, or which shall have the preference of the

majority. And the question is, whether the

Committee will not find it necessary, as the Com
mittee who made the Report to the Convention

had to do, to fix upon a provision which ap

proaches to that constitutional law which the

majority desire to enforce.

The question was then taken on the amendment

proposed by the gentleman from Taunton, to the

amendment offered by the gentleman for Wil-

braham, and on a division there were ayes, 5&amp;lt;5
;

noes, 113.

So the amendment was not agreed to.

The question recurred on the amendment of

the gentleman for &quot;Wilbraham.

The amendment was read.

Mr. WHITNEY, of Conway. I apprehend
that the members of this body did not fully under

stand the question on which the last vote was

taken, and I therefore move a reconsideration of

that vote.

The motion to reconsider was not agreed to.

The question was then taken on the adoption
of the amendment proposed by Mr. Hallett, and
it was agreed to, on a division ayes, 135

; noes,

68 ; and the resolve, as amended, was agreed to.

On motion by Mr. WESTON, of Duxbury, the

Committee rose, and the chairman of the Com
mittee of the Whole, Mr. Livermore, reported to

THE CONVENTION

The resolve as amended.

The question was then stated on concurring in

the amendment reported from the Committee of

the Whole.

Mr. MORTON, of Taunton. I propose, Mr.

President, to offer an amendment, which I will

now read, and which is the same that was acted

upon in Committee of the Whole
;
but upon that

occasion the question came up in such a form,
this proposition was so connected with other

propositions, and I fear that my explanation of it

was so imperfect, that it was not fully understood

by the Committee. If I had supposed it was

fully understood when it was acted upon, I would
not have renewed it upon the present occasion.

The amendment which I propose is to strike out

the first part of the proposition, which declares

that every member of the legislature shall receive

two dollars and fifty cents per day for his attend

ance, and for his travel from his place ofabode, once

in each session, he shall be paid two dollars for

every ten miles, and to insert instead thereof, the

follow ing :

The legislature shall by law establish the com
pensation of the members thereof, Which shall, in

no case, be increased or diminished during their

continuance in office.

I do not propose to go into a discussion of the

subject at length, but merely desire to present a

short explanation of the reasons for the amend
ment which I now submit. I think the matter

has been very fully discussed already, and it

seems to me to be wise and proper in itself, for it

relieves the legislature hereafter from an un

pleasant and embarrassing service
;
and I there

fore hope that authority will be given to them to

fix the compensation just as we would fix it for

any other officers of the government just as we

propose to fix it in relation to the judges of our

courts, so that those individuals who decide upon
the amount of compensation shall not be directly

interested in the question. I think the legislature

should retain the confidence which that body
have always deserved, and which I presume they

always will deserve ;
and in order for this, they

should not be put in the position of being obliged

to decide upon the amount of their own pay. I

think it is right and proper to have a law passed

upon the same principle as those passed by the

congress of the United States, so that every
individual when he is chosen to any office, may
know precisely what compensation he is entitled

to
;
and the provision which I propose will leave

no temptation for them to fix these salaries

with reference to their own private interests.

The Constitutions of other States, which have

made provision for the salaries of their representa

tives, have been referred to as examples to govern
us

;
but I think they can hardly furnish a prece

dent for us to follow, because, if gentlemen who
have read the provisions from those Constitutions

will examine the matter a little further, they will

find that the legislatures in those States are very
small in number, very seldom, exceeding one

hundred members.

I wish to add one word, which I deem sound

in principle, although not having an immediate

bearing upon this subject. I retain so much pre

dilection for the example of the mother country,

and the precedents which they have set before us,

that, although in most instances, I am glad to get

rid of them, yet, I am willing for once to recur
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to them ; and I am inclined to think it might be

a wise plan, in part at least, to consider the prece

dent of the British Parliament, where no member
receives any compensation for his services

; which,

as a mere payment for services, I think should

be regarded as objectionable everywhere. The
honor of the employment, patriotism, and other

public considerations, should be sufficient to in

duce persons to act in that capacity ;
but in order

to apply that principle to the inhabitants of this

country, where we have many poor men, who are

men of intelligence and well informed, and who
could act in public stations to the advantage of the

community, I think we should not enforce a rule

which would exclude them from public employ
ment. All that I mean to say, is, that the true

principle to be retained in such cases is, that the

compensation should be sufficient to reiminerate

them for the expenses which they are obliged to

incur, so as to enable the poor men as well as the

rich men to become members of the legislature ;

but I would not advocate the payment of any
sum which would be supposed to be a compensa
tion for the learning and the mental labor of the

members ? I hope, therefore, that my amendment
will meet the concurrence of this Convention, for

I think it covers the whole ground. It was
submitted to the mover at the time, and as I

understood, it met his entire approbation.

Mr. FROTHINGHAM. I shall vote in favor

of the amendment proposed by the gentleman
from Taunton, because it seems to me that the

expression is better than the other form. That is

the only reason which induces me to go for the

amendment, for I regard it as substantially the

same as the proposition of the gentleman for

Wilbraham, and as I understand, it meets his

entire approbation.

Mr. MORTON. I am very unwilling further

to trouble the Convention upon this subject, but

upon hearing the proposition read as amended, it

strikes me that there is a material defect in it,

and, therefore, I propose to offer as a substitute

for the latter clause, the proposition which I sub

mitted before, and which, with the permission of

the Chair I will read, and at the same time en

deavor to explain the reasons which now induce

me to submit it. It is intended to come in after

the words,
&quot; The legislature shall assemble every

year, on the first Wednesday in January,&quot; and,

instead of the remainder of the clause, to insert

the following :

But shall never, except in cases of insurrec

tion or invasion, continue in session longer than

ninety days, nor sit in any year longer than one
hundred days.

The effect of this, as the Convention will per

ceive, is to limit the sessions of the legislature

substantially as they are limited in the amend
ment which has been adopted ; but there is one

provision in this which I deem important, and
which I do not discover in the other. Probably
the cutting off the pay would limit the session

as well and as effectually, as any amendment
which could be adopted. The amendment which

I now propose, provides for an exception an

exception, to be sure, which may never occur,

but it is the part of wisdom to provide for it. It

exccpts cases of insurrection or invasion. Now
I should be unwilling to have the provision in

serted into our Constitution in so broad a form as

to limit the sessions of the legislature to one

hundred days, without any exception whatever ;

for there might be cases in time of war, when it

would be exceedingly important that there should

be either an extra session or a continuance of the

regular session. For this reason I prefer my
amendment, and I also prefer it becaxise it seemed

to me to be more effective than the amendment

proposed by the gentleman for Wilbraham. As
I stated just now, his amendment limits the ses

sion to one hundred days, but there might be

another session or other sessions summoned by
the governor during the same year, in which

members would be entitled to their pay ;
and I

think that if we undertake to limit the sessions

at all, we should do it effectually, and not leave

it so that after adjourning at the end of one hun
dred days they could receive a summons to meet

again in four-and-twenty hours or four-and-twen-

ty days afterwards, and go on for another hun
dred days with the business of legislation. For

these two reasons, I am in favor of the proposi

tion which I have just offered. It has been sug

gested, that the sessions of the legislature are

prolonged because the people desire them to be

prolonged ; but I am inclined to think that this

arises from a misapprehension. I believe the

universal opinion of the people is, that the ses

sions are protracted unnecessarily ;
whether the

sessions be of reasonable or unreasonable length,

is a point that I Avill not pretend to discuss at the

present time
; but, so far as my observation ex

tends, it is the complaint, not only all over the

Commonwealth, but generally throughout the

United States, that legislative bodies are apt to

prolong their sessions beyond any useful or prop
er period. I have, therefore, desired to limit the

session to ninety days, in the first instance, and

then, in case of necessity, to allow one hundred

days, except in cases of insurrection or invasion.

As an evidence of the opinion of the people at

large, upon this subject, we may look at other
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States in the Union, and we find that, in a great

many instances, they have not only limited the

length of the sessions of the legislature, but they
have actually abolished annual sessions and sub

stituted biennial sessions instead, supposing that

once in two years was quite often enough for

them to meet.

The question was then taken on the amend
ment to the amendment, and it was agreed to.

The CHAIRMAN. The question now is up
on agreeing to the amendment as amended.

The amendment as amended was agreed to.

Mr. KELLOGG, of Hadley. I propose to

amend the second paragraph of the article by
striking out the word &quot;said,&quot;

in the third line,

and inserting the words &quot;next following&quot; after

the word
&quot;January.&quot;

The paragraph as it stands

now is utterly unmeaning. There must have

been a mistake, some how or other. The para

graph is as follows :

The legislature shall assemble every year, on
the iirst Wednesday in January ; and shall be
dissolved on the day next preceding the said first

Wednesday in January, without any proclama
tion or other act of the governor.

According as the paragraph stands now, it

would require the legislature to dissolve itself the

day before it assembled, which is an absurdity.
Such never could be the design of the Committee
which made this lleport. If my amendment is

adopted, the paragraph will then read as follows :

The legislature shall assemble every year on
the iirst Wednesday in January; and shall be
dissolved on the day next preceding the first

Wednesday in January following, without any
proclamation or other act of the governor.

Mr. ALLEN, of Worcester. I do not suppose
that there is any danger that the construction can

be put upon the language of this paragraph which
is feared by the honorable member from Hadley ;

yet the alteration may be a proper one, and I will

not object to it. I would, however, state to the

Convention that that amendment is not an amend
ment of the Committee. It is a mere quotation
from the Constitution as it stands now, and as it

has stood since it was first framed. The Commit
tee made no change in word or letter. It has

been so from the beginning, and yet no miscon

struction has ever taken place. The language
has been familiar to every one. If gentlemen
will take the trouble to look at the Constitution,

they will find it is so. Nevertheless, there may
be propriety in adopting the amendment of the

gentleman from Hadley. I will not oppose it.

The question was taken on the amendment,
and it was agreed to.

The PRESIDENT. The question now is on

ordering the resolution as amended to a second

reading.

Mr. KINGMAN, of West Bridgewatcr. I de

sire that the question may be taken by yeas and

nays.

The yeas and nays were not ordered.

Mr. CHURCHILL, of Milton. If the sessions

of the legislature are limited to one hundred days,
it strikes me that the same difficulty may arise

which has arisen in the State of New York, and
oxir sessions may be indefinitely prolonged. I

move to amend the paragraph by inserting the

word
&quot;year&quot;

instead of the word &quot;session.&quot;

The PRESIDENT. The amendment is not in

order. The Convention has agreed to the para

graph as amended. It cannot therefore be further

amended without a motion to reconsider the vote

by which the amendments were agreed to.

The resolutions, as amended, were then ordered

to a second reading.

House of Representatives.

Mr. CUSHMAX, of Bernardston. I move
that the Convention now resolve itself into Com
mittee of the Whole upon the Reports of the Com
mittee on the House of Representatives, specially

assigned for this day at ten o clock being Con
vention Document, No. 18, and the several matters

referred to the Committee in reference to this

subject.

The question being taken, the motion was

agreed to, and the Convention resolved itself into

COMMITTEE OF THE WHOLE,

Mr. Wilson, of Natick, in the Chair, and pro
ceeded to consider the resolves reported from the

Committee.

The Secretary read the resolves, as follows :

Resolved, That it is expedient to alter and
amend the Constitution of this Commonwealth,
so that the members of the House of Representa
tives shall be apportioned in the following man
ner : Every town or city may elect one repre
sentative. Every town, or city containing five

thousand inhabitants may elect two representa
tives ; and five thousand inhabitants shall be the

number which shall entitle it to an additional

representative : provided, however, that no town or

city shall be entitled to more than tlurty repre
sentatives.

Resolved, That the Senate at its first session

after this provision of the Constitxition shall have
been adopted by the people, shall apportion the

number of representatives which each city and
town is entitled to elect, and shall cause the same
to be published ;

and said apportionment shall be
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determined by the census taken under the au

thority of the Constitution and Laws of the Com
monwealth in the year one thousand eight hun
dred and fifty.

Resolced, That the Senate, at its first session

after the census which shall be taken in the year
one thousand eight hundred and sixty, and at its

first session after each decennial census thereafter,

shall apportion the number of representatives
which each town and city is entitled to elect, and
shall cause the same to be published ;

and in the

apportionment which shall be made by the Senate,
at its first session after the census to be taken in

the year one thousand eight hundred and sixty,
and in every subsequent decennial apportionment,
the number which shall entitle a town or city to

elect two representatives, and the number which
shall entitle a town or city to elect more than two

representatives, shall be so increased as to make
the whole number of representatives of which the

House shall consist, as nearly equal as may be to

the number of representatives of Avhich the House
shall consist by the apportionment to be made by
the Senate at its first session after this provision
of the Constitution shall have been adopted by the

people.

The CHAIRMAN. The question is on the

adoption of the resolutions.

Mr. GRISWOLD, for Erving. I rise to speak
at this time under circumstances of more embar

rassment than I ever experienced in my life. In

the first place the subject itself is one of the most

difficult upon which this Committee or the

Convention will be called to act during its

session, and all the men who have attempted to

encounter the almost insuperable obstacles which

surround this subject have invariably found it so.

It was so with the legislature of 1778, who put
forth a Constitution which was rejected by the

people. It was so with the great men and pa
triots who framed our original Constitution ; and

Sir, the distinguished men who composed the

Convention of 1820, met with the same difficul

ties and obstacles
; and every subsequent legisla

ture which has attempted to reconcile the con

flicting interests and great difficulties which are

inseparable from this subject, have found it so,

especially the legislatures of 1835-6, and that of

1839-iO, which put forth amendments to the

Constitution on this subject.

In the next place, the magnitude and impor
tance of the subject is a cause of great embarrass

ment. I am not disposed to underrate the

importance of many of the other subjects which

have come, and which will come, before the at

tention of this Committee and of the Convention.

Many of them are subjects in which the people
of the Commonwealth take great interest ; but,

after all, Sir, I apprehend that there is no subject

upon which we will be called to act, the re

sult of our deliberations upon which will take

so great a hold of the public mind, and which

will affect so deeply and so long the interests of

the people of the Commonwealth as the subject
now under consideration.

In the next place, Mr. Chairman, I am con

strained to admit that apparently, and at the first

blush, a district system, which shall base your
House of Representatives upon districts of equal

population, is a fair and just system. I say ap

parently, and at the first blush, for I apprehend
that the men who reflect longest and most pro

foundly upon this subject, the men who trace the

effects of your system of town representation from

its origin, and the results which have grown out

of that system to the Commonwealth of Massa

chusetts, and especially the men who contrast

these results with the results which must inevi

tably follow from a fusion of your townships into

large territorial districts, I say, Sir, that the

men who reflect longest and most profoundly

upon these subjects, then- influences, and results,

I apprehend will come to an entirely different

conclusion that of favoring the system of town

representation.

In the next place, Mr. Chairman, I am em
barrassed by the large number of names attached

to the Minority Report, and although I apprehend
that the number of those names is a much larger

proportion of the whole Committee, to whom this

subject was referred, than the number of this

Committee of the Whole, which will be in favor

of that Report, will be of the whole number of

delegates in this Convention, yet, Sir, when I

consider the number, the intelligence, and the

high character of the gentlemen who have signed
the Minority Report, I am embarrassed in com

mencing the argument upon the other side of the

discussion.

And finally, Mr. Chairman, I apprehend that

much of the talent of this Convention may be

found advocating the district system. To say

nothing of the gentlemen who have signed that

Report, to say nothing of other gentlemen of high
attainments in this Convention, who, I doubt not,

many of them will advocate that Report, I am ap

prised that we must encounter, in this discussion,

the great talent and ability of the distinguished

delegate from Boston, who sits opposite me, (Mr.

Choate,) to whom, Sir, we all look for the ripest

specimens of learning, eloquence and power, now
that the tongue of the great expounder of the

constitution (Webster) is inarticulate in death.

Mr. Chairman, under circumstances like these,

I am embarrassed, oppressed even, and I hesitate

whether to attempt to throw my poor abilities

into a discussion of such magnitude and im-
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portance, surrounded at every step with innumer

able difficulties, or whether now to take my seat

and leave the field to abler and better hands.

Mr. Chairman, the Committee to whom this

subject was referred, entered upon the duties com
mitted to them writh the single desire, I think,

upon the part of every member of that Committee,
to arrive at the wisest and best conclusion. Our

discussions were long, frequent, patient, courte

ous, and fair. Various plans were suggested to

the Committee, for the basis of your House of

Representatives, not only by the orders which

came before the Committee, upon the suggestion
of members of the Convention, but gentlemen
outside of the Convention, by their courtesy,

favored us with plans for our consideration.

Finally, Mr. Chairman, after spending the work

ing days of nearly two weeks, for from three to

five hours of each day, the Committee divided off,

and settled down upon the two plans embodied

in the Report of the Majority and the Report of the

Minority of the Committee the majority report

ing in favor of town representation in such a

manner as we thought best, and, on the other

hand, the minority reporting to the Convention

the district system, in such a manner of opera
tion as suited the minds of that minority.

I might as well here say, Mr. Chairman, that I
j

entered upon the discussion and deliberation of
i

this question with no fixed preconceived notions

to which I was unalterably attached, but, Sir, !

with a view to listen to every proposition, and

weigh its merits with all the impartiality I could

command, and to fall in with those results which

I honestly believed to be the best which could be

devised.

I have had the honor, on several occasions, as a

member of the legislature, to submit to one branch

or the other of that body, a plan of representation

somewhat different from the one which is now

proposed a plan which did not give to every
town precisely one representative, but giving to

the towns having less than one thousand inhabi

tants the same number of representatives in the

period of ten years as they had hundreds of inhab

itants, and fixing the ratio above one thousand,

something like that proposed in the plan of the

majority of the Committee. My object then Avas

to see if we could not get at some satisfactory re

sult without incurring the expense of a Conven

tion, and to see if we could not make some

improvement though not perhaps the best thing

upon the system which already existed. And
even those propositions were made as matter of

compromise, being obliged myself to yield some
of the opinions I then held, for at that time I was

personally in favor of giving to every town one

representative, and subsequent reflection has

satisfied me that it is the true system ; that no

system should be adopted, if we adhere to the

town representation, which shall not give to every
town one representative.

These two Reports then, Mr. Chairman, present
to this Convention the great question for us to

settle. It is the question of town representation
011 the one hand, and the district system on the

other. The details of the one plan, or of the other,

are less material than other questions connected

with them. The great question being whether

we shall adopt the principle of town representa

tion, or the district system. If we shall adopt
the principle of town representation, the ratio

which shall entitle a town to an additional repre

sentative, and the precise number which the large

towns and cities shall have, is less material
; and

if you adopt the district system, the precise man
ner in which the districts shall be adjusted

although important is yet an incidental and

secondary question to the great issues which the

two Reports present.

I say, then, Mr. Chairman, that, waiving the

details of one plan or the other, the great question
for us to settle is, whether we shall abandon a

system which is interwoven with all the habits,

associations and feelings of the people of this

Commonwealth a system which originated with,

the very origin of the Commonwealth, and which

is identified with our growth and prosperity from

that hour to the present a system which has

come down to us sanctioned and sanctified by the

usage and experience of more than two hundred

years of blessed time and adopt, in its stead, a

system which shall break up, to a great extent,

these local municipalities ;
which shall take away

from your towns the highest attribute they now

possess ; and which shall convert these little, lo

cal, independent, sovereign municipalities into

larger or smaller districts, as it may be. That is

the great question, and that the precise issue

which is presented by these Reports, and the fate

of which is involved in tins discussion an issue,

Sir, the decision of which, I apprehend, is fraught

with consequences of the greatest magnitude to

the intellectual, social, moral and industrial pro

gress, prosperity and development of this Com
monwealth.

There is one question, Mr. Chairman, which is

previous in its nature, and that is, does the Con

stitution require any revision in reference to this

subject ? For if the present provisions will answer

the purposes of the Commonwealth ;
if there is

no radical ar.d serious difficulty with the Consti

tution as it now stands, then, Sir, we shall be
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momentous propositions presented by the two

Reports. It was the general opinion of the Com
mittee to whom this subject was referred, that the

present provisions of the Constitution upon this

subject were seriously and radically defective.

The two Reports of the Committee are sererally

based upon the hypothesis that the Constitution,

as it now stands, is defective. And I apprehend
that any gentleman who has watched the current

of public opinion in Massachusetts for the last

few years, in relation to the basis of representation
in your House of Representatives, and to the

practical operation of the present provisions, will

be obliged to admit that the general sentiment of

the people of this Commonwealth is, that there

should be a material and radical change made in

it. So that I apprehend that I might take it for

granted, that the necessity of making some change
is a common ground, upon which all parties, of

all shades of opinion, may stand.

But as we are here as a Convention of Dele

gates from the people of the Commonwealth, and
are to take the incipient responsibility upon this

important subject, and especially as this is a mat
ter which is to go before the people for their rati

fication, the result of which may last for genera

tions, for aught we know, I prefer to go through
the entire argument, and give some of the princi

pal objections which I have to the present pro
visions of the Constitution.

In the first place, then, its provisions are too

complicated. It seems to me that all the general

laws of the Commonwealth should be so plain as

to be intelligible to men of common understand

ing, and more especially should this be the case

with the fundamental law, which enunciates the

great fundamental principles upon which the

whole superstructure of your government is

erected. So plain should be the fundamental

law, that every man, woman and child in the

Commonwealth, who has arrived at years of

discretion, should be able to understand it.

Now what are those provisions ? By the first

provision adopted, every town containing twelve

hundred inhabitants, was entitled to one repre

sentative. Twenty-four hundred was the mean

increasing number which entitled it to an addi

tional representative. Thirty- six hundred, of

course, was the number of inhabitants which
entitled it to a second representative. And, in

reference to the small towns, they were to have,

within the period of ten years, as many repre

sentatives as one hundred and sixty was contained

in the number representing their population.

By another provision of the Constitution, the

number entitling a town to one representative,

the mean increasing number which entitled a

town to an additional representative, and the

number by which the population of the towns

with less than twelve hundred inhabitants was to

be divided, were to be increased by one-tenth part

of said numbers respectively, whenever the pop
ulation of the Commonwealth should have in

creased to seyen hundred and seventy thousand,

and for every additional increase of seventy
thousand inhabitants, the same addition of one-

tenth was to be made to each of said numbers

respectively, so that, under the census of 1850,

by going through the mathematical calculations

which the governor and the council were obliged

to go through, we find that it now takes fifteen

hundred and sixty inhabitants for the first repre

sentative, that three thousand one hundred and

twenty is the mean increasing number, that two

hundred and eight is the divisor for the small

towns, and that four thousand six hundred and

eighty is the number which entitles a town to a

second representative. Now, Sir, I know that

men who are familiar with that kind of figures,

can, with the census before them, go through
with these calculations, and find out how many
representatives a town is entitled to

; but, I sub

mit, that this provision of the Constitution is

altogether too complicated and too arbitrary for

the people of this Commonwealth. And when

you take into consideration the fact, that the pop
ulation of your towns is constantly changing ;

that by means of railroads and other facilities of

business, the population is constantly concen

trating in the cities and large towns of the Com
monwealth, so that those ratios, when brought to

their results, affect differently the different por
tions of the Commonwealth, I undertake to say

that very few people would be able to understand

a year in advance, what would be the result of

these provisions of the Constitution. And, Sir,

I think that when the present provision of the

Constitution was submitted to the people in

April, 1840, the fact that less than twenty thous

and votes were cast for and against it, while

there were more than one hundred thousand, and,

I presume, more than one hundred and thirty

thousand voters in the Commonwealth, goes far

to show that the people did not understand the

proposition submitted to them.

I say, then, Mr. Chairman, that this is one

objection to the Constitution, as it now stands.

It is not the most serious objection by any means,
but it is an objection to the fundamental law of

the Commonwealth, that you must have a pro
vision like that regulating the basis of your
House of Representatives, which is to affect ma

terially the most important interests of every
town in the Commonwealth, which requires so



33d day.] HOUSE OF REPRESENTATIVES. 813

Tuesday,] GBISWOLD. [June 14th.

much mathematical calculation and investigation

to understand it.

In the next place, I object to the present pro

visions of the Constitution, in consequence of

the large number of population lost in fractions

between the number required for the first and

that required for the second representative. I

have before me the number of population which

each county loses by the last apportionment, by
these fractions. Here it is :

A Table showing the fractional loss of Population
between the First and Second Representative

by Counties.

Middlesex, .
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Thus we see that the four counties which gain
all the representatives embrace the six principle

cities in the State, viz. : Boston, Cambridge,

Lowell, Charlestown, lloxbury, Worcester. The
increase in population in these cities alone, from

1840 to 1850, is thirty-seven hundreths, nearly
four- tenths of all the increase of population in

the State ; the whole increase of population in

the State being 255,123 ;
and the increase in these

six cities alone being 96,528.

Now, what does this calculation show? It

shows two things. In the first place, I ask gen
tlemen who claim that the present system is just
and fair, and who advocate the population basis,

upon what principle, whether you take the pop
ulation basis, or any other basis, is the present

system just and fair ? If you have a system
which you claim to be just and fair, based upon
the population, then as the population increases

or decreases in the several counties, the represen
tation should also increase or decrease in the

same proportion ; yet, while every county in the

State, with one exception, has made a large in

crease in population, only four counties have in

creased in representation, while the others have

lost largely. Two hundred representatives have

been transferred from nine counties to meet the

large increase of population in the other four

counties, containing six large cities, and showing
the largest increase of population.

But I undertake to say it is susceptible of

demonstration that if your present constitutional

provision is carried out it will not be more than

ten or twenty years at farthest, before it will

result in the absorption by these four counties of

the entire political power of Massachusetts. It

would all be absorbed by those four counties

containing the great centres of population. The
facts and figures I think will bear me out when I

make this statement. I have no idea that the

men who incorporated this provision into your
Constitution foresaw in fact it was not within the

power of man to foresee, what would be the pre
cise results of that provision. The commerce,
the railroads, the manufactures, the industrial

developments of this Commonwealth in connec

tion with the great mercantile interest in your

large cities, have had so magical an influence in

transferring the population of the State from the

more sparsely settled portions to the great centres

of wealth, of enterprise and of people aggregated

together, that it was impossible, of course, for the

men of 1840 to foresee what would be the pre
cise operation of the provision which they hon

estly incorporated into the Constitution. But,

Sir, when, with the experience of ten years before

us, with the statistics which have been published

relative to these matters in the Commonwealth,

carrying out these calculations ahead as far as

18(50 or 1870, it is idle, Sir, it is perfectly idle to

stand here to-day and advocate a system which

with mathematical certainty will absorb in a few
of the large cities of the Commonwealth a great

portion indeed I may safely say the whole politi

cal power of the State.

But, Mr. Chairman, the most fatal objection
to this provision as it now stands in the Consti

tution, is that a large number of the towns of

the Commonwealth, are, during a certain portion
of every ten years, constitutionally deprived of

any participation or of any agency in making the

laws under which they liA e, and which they are

obliged to obey.

Sir, I am surprised, that standing here to-day,
at this late period of time, we should have had
men in the Commonwealth of Massachusetts

who, in the first instance, should have under

taken to have incorporated into the Constitution

a provision which would deprive so many of the

towns in the Commonwealth of a representative

in the legislature. It was a doctrine of the

fathers of the revolution that taxation and repre
sentation should go together ; not Sir, I appre

hend, that representation should be absolutely
commensurate with or in exact proportion to

taxation, but that every part of the Common
wealth should be represented. I suppo.se that

if the Province of Massachusetts Bay had been

allowed even one representative in the British

Parliament, it might have delayed I will not

say forever, but for years, the tremendous results

which grew out of the llevolution.

Here you are apportioning taxes to be paid by
every town in the Commonwealth, yet many of

these towns have 110 voice, have no representa

tive agency in laying those taxes or in enacting
the laws. I hold in my hands a table which I

have prepared upon this subject, and which will

take but a moment to read.

From 1840 to 1850 there were in the Com
monwealth :

11 towns deprived of representation 2 years in 10.

20 &quot; 3

30 &quot; &quot; &quot; 4 &quot;

19 5 u

10 6 &quot; &quot;

5 &quot; &quot; &quot; 7 &quot; &quot;

3 &quot; &quot;

98

Thus ninety-eight towns lost, during that ten

years, four hundred and sixteen years of repre

sentation.
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From 18.30 to 1830 there will be

13 towns deprived of representation 2 years in 10.

19 &quot;3 &quot;

33 4

28 5

26 &quot; 6 &quot; &quot;

11 7 4( ((

Q it 8 &quot; &quot;

136

So that one hundred and thirty-six towns will

lose six hundred and thirty-six years of represen
tation during the current ten years.

From statistics which have been published by
the Secretary of the Commonwealth, which,

though not precisely accurate, are yet substantial

ly correct, I find that from 1880 to 1870 there

will be one hundred and seventy- eight towns of

this Commonwealth deprived of any representa

tion, from two to nine years during the ten, mak

ing in all nine hundred and fifty-one years of

representation, which will be lost between these

periods of time. From 1870 to 18SO there will

be one hundred and ninety-eight towns unrepre
sented a greater or less portion of the ten years,

losing in all 1,181 years of representation. That

is the great objection to the present provisions of

the Constitution, and I am happy to say that the

Committee were nearly unanimous upon this

subject, and from the givings out of some gentle

men cf this Convention from time to time, I hope
that it will be the unanimous consent of this

Committee and Convention, that whatever system
we may adopt, it shall be a system which shall

give to every portion of the Commonwealth a

voice in all her legislation. You take one of

these towns which is deprived of representation,

if you please, eight years in ten, and what inter

est has that town in the Commonwealth of Mas

sachusetts, comparatively speaking. She has no

representation eight years in ten, and during that

period she has no voice in the government of the

Commonwealth, and she undergoes the degrada
tion of being subjected to taxation and of obedi

ence to laws which she has no voice in making.
Her interest in the government must be compara

tively slight, and that, I consider, is not the proper
constitutional treatment of these towns. Whilst

this process is going on in the small towns in the

Commonwealth from year to year, and with an

increasing rapidity during each decennial period,
we find by looking at the twelve cities of the

Commonwealth, that their representation during
the same period is greatly increasing. From
1810 to 1850 these twelve cities had 84 represen
tatives each year ; from 1850 to 1860 they will

have 101 each year ;
from 1860 to 1870 they will

have 113 annually; from 1870 to 1880 they will

have 117 ;
so that, while the small towns are,

during each decennial period, decimated and de

prived of any representation whatever, the twelve

cities, taken together in the aggregate, are increas

ing in somewhat the same ratio. I will read

another table, which has some bearing upon this

subject. By the census of 1840, the average
number of representatives that could be elected to

the legislature each year was three hundred and

sixty-five, a majority of which was one hundred

and eighty-three ; thirty-five cities and large

towns were entitled to one hundred and thirty-

eight of this number. From 1850 to 1860 the

average number, by this apportionment, will be

three hundred and seventy-two, a majority of

which is one hundred and eighty-seven and the

thirty- five cities and large towns will have one

hundred and fifty-two. From 1860 to 1870 the

average number of members, each year, would be

three hundred and fifty-five, a majority of which

is one hundred and seventy-eight, and the thirty-

five cities and large towns will have one hundred

and sixty-four of them ;
from 1870 to 1880 the

average number of representatives, each year, will

be three hundred and forty-eight, a majority of

which is one hundred and seventy-five, and the

thirty-five cities and large towns will have one

hundred and eighty-three ;
so that after 1870 the

thirty- five cities and large towns, as this ratio

now stands, will have, should they go on in the

same proportion, a majority of the legislature.

That result, however, would be reached before

1870, because the representation of the small

towns will not be equally distributed through the

ten years, but will be exhausted, nearly, during
the first few years of each decennial period ;

so

that in point of fact the cities and large towns

would get a majority much sooner than the

time I have indicated. These, in brief, are my
objections to the present provisions of the Consti

tution. It being, then, either admitted, or, as I

trust, proved, that the present provisions of the

Constitution are defective, and that some impor
tant change should be made in that respect, we
come back to the great question, what shall be

the remedy for this monstrous evil. In the report

of the Committee which accompanied the bill for

the calling of this Convention, which, as chair

man of a joint Committee, I had the honor to

submit in 1852, no particular plan is shadowed

forth upon this subject, and so various and con

flicting were the opinions of the Committee and

so full of palpable difficxilties was the subject,

that it was not deemed the part of wisdom in that

committee to put forth any particular and defi-
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nite plan. It was suggested, at that time, as the

delegates to this Convention would be fresh from

the people, and would, as a general thing, be men
of ability and capacity, that it would be better to

leave the whole subjeet for them to settle. I shall

now proceed to explain briefly, having gone through
with the argument against the present provisions

of the Constitution, the plan proposed by the Ma

jority Ilepcrt.

By this plan every town is to have one repre

sentative. Every town of five thousand inhabi

tants is to hare two representatives, and another

representative for every five thousand inhabitants,

but no town or city to have more than thirty

representatives. The following table will show

the number of representatives to which each

county is entitled annually by the plan of the

majority of the Committee, and by the present

provisions of the Constitution, also the popula
tion of each county by the census of 1859.
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nicipal sovereignties, but to a great extent they

are the necessary result of that system of repre

sentation. The first reason which I give in sup

port of the position I take is, that town represen

tation from the first origin of the government to

the present hour, has been the political system of

Massachusetts, and as I have before remarked, it

is indissolubly associated with all the habits,

feelings, and associations of the people of the

Commonwealth, and from the first origin of our

colonial existence as a civil government every
town had one representative, until the fatal year
in our constitutional history, that of 1837. I

start with these facts, that town representation is

coeval with our history, and that every town had

one representative until 1837. I know that I

shall be met here by men who call themselves

progressives, that they supposed I belonged to the

progressive school, whereas I am basing my argu
ment far back, centuries ago, in the earlier history

of Massachusetts basing it upon the sentiments

of those pious martyrs assembled on board the

Mayflower those great and good men who left

their native country, or rather were driven from

it by the hand of persecution, and who, amid

great vicissitudes and struggles laid the first corner

stone of true constitutional liberty. I admit it.

My doctrine upon this subject is this : I am
bound by no precedents, but where precedent,

usage, and long established custom, has sanctioned

and sanctified a thing by centuries of trial and

experience and it has worked well, I hold to it.

Show me a provision of the Constitution which

the experience of these long years will prove that

it needs change, and I will advocate the change
as strongly and sincerely as any one. But my
doctrine, coming back to the point from which I

started is, that this system has worked well, and

that it is incumbent upon those who advocate the

district system to show the defects of your system
of town representation that Massachusetts would

have improved her condition in any point of view

by the district system or to show us a State or

Commonwealth, on either side of the water, where

the district system has prevailed for one-half of

the whole- period of two hundred years, that will

not suffer in the great points of comparison with

the good old Commonwealth to which we are all

proud to belong. That is the reason why I stand

upon the doctrines of the men who planted the

Plymouth and Massachusetts Colonies the men
who established that system of government in

1691, when the colonies were united under the

provisions of the Province Charter the men who

incorporated into your original Constitution when
we had about three hundred towns in the Com
monwealth, a provision that every town should

have one representative. I stand there, because

I say the system has worked well.

Mr. Chairman, I will refer you for a moment
to our colonial history. The Pilgrims landed in

1620 on Plymouth Rock, and that compact which

has been the wonder and the admiration of the

learned and the ignorant, the great and the small,

was signed on board the Mayflower. For some
fifteen or eighteen years, the inhabitants of

Plymouth Colony transacted the business by the

freemen of the colony meeting in a body. That
was a pure democracy. In 1637 the population

having so increased that it was inconvenient for

the freemen to meet in a body, they passed this

law.

&quot; Whereas complaint was made that the free

men were put to many inconveniences and great

expences buy their continuall attendance at the

Courts, It is therefore enacted by the Court for

the ease of the severall Colonies and Townes
within the government, That every Towne shall

make choyce of two of their freemen and the
Town of I lymouth of four, to be committees or

deputies to joyne with the Bench to enact and
make all such lawes and ordinances as shall be

judged to be good and wholesome for the whole.&quot;

That was in 1637. Every town was to have
two representatives and Plymouth, four. I read

from the Plymouth Colony laws, page 63. These

laws were revised in 1(&amp;lt;;58. I will now read a

provision found in the laws as thus revised.

Plymouth Colony laws, page 259.

&quot; Provision.
&quot; It is enacted, That each Township in this

Jurisdiction, do Annually, Elect and Chose one
or two fit men out of the Freemen, for their

Deputies, with full power as aforesaid, to attend
to the service of the General Court, and the ad

journments thereof, or for the whole year, in pain
of forty shillings, and the respective Constables,
to return the names of those so chose] i to the

Court, in pain of twenty shillings to the Colonies

That, Sir, was the system of representation
under the Colony of Plymouth from 1(5 37 down
to 1691 when that colony was united under the

Province Charter with the Colony of Massachu

setts Bay. The origin of the Colony of Massa

chusetts Bay, I believe, is commonly fixed at

about 1630. That civil government, I believe,

by their charter, consisted at first of a governor,

deputy-governor and eighteen, assistants, seven of

whom constituted a quorum for business. For a

year, perhaps, they undertook to carry on a gov
ernment ; and among other tilings they levied a

tax upon the towns. But the town of Water-

town having no assistant in the government,
raised the question of the power of that general
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court to levy a tax when they had no voice in

making it. And upon consideration, the govern

ment of that colony decided substantially that they

had not the power to levy such a tax, and they

sent out subsequently to every town to send in a

committee man to assist in levying the tax. That

was in 1635 ; and that gave rise to a provision in

the law of 1636 which is as follows :

&quot; It is ordered by this court and the authority
hereof, that henceforth it shall be lawful for the

freemen of every town, to choose (by papers)

deputies for the general court ; who have liberty
to meet together, to confer and prepare such pub-
lick business., as by them shall be thought ht to

be considered of at the next general court, who
also shall have the full power of all the freemen

deputed to them, for the making and establishing
of laws, granting lands, and to deal in all other

affairs of the Commonwealth, Avhereiii the free

men have to do, the matter of election of magis
trates and other officers only excepted ;

wherein

every freeman is to give in his vote ; provided
that no town shall send more than two deputies,
and no town that hath not to the number of

twenty freemen shall send more than one deputy,
and such plantations as have not ten freea.en

shall send none, but such freemen may vote with
the next town, in the choice of their deputies, till

this court take further order. And all towns
that have not more than thirty freemen, shall be at

liberty of sending or not sending deputies to the

general court.&quot;

No town was to have more than two deputies,

but every town was to have one
;
and Planta

tions, which were the incipient stages of a town,
when they had less than ten freemen voted with

the next town until they became towns, and when

they became a town they had two representatives.

That was the law during the continuance of the

Colony of Massachusetts Bay.
The Colonies of Plymouth and of Massachu

setts Bay were incorporated into one province in

the year 1691, under the Charter of the Province

of Massachusetts Bay ;
and the provision in rela

tion to representation, from 1691, under the

Province Charter, continued down to the adop
tion of the Constitution in 1780. I will read the

provision of the Charter :

&quot; That each of said towns and places being
hereby empowered to elect and depute two per
sons and 110 more to serve for and represent them

respectively in the said great and general court

or assembly.&quot;

I know it may be said that that Charter came
from the Crown, and that we arc not to look to

that for precedents for this democratic State. But
allow me to say that many of the provisions of

that Charter are wise and noble provisions. Gen

tlemen will recollect, when the Revolution broke

out in 1774, what was the complaint of the lead

ing patriots of that day. It was that the British

government had not only violated the doctrines

of the Magna Charta the doctrine of the ina

lienable rights of man which lie at the foundation

of all charters and constitutions
; but they laid

down the principle that their laws were in viola

tion of the Province Charter, by the provisions of

which they themselves were willing to stand.

That Charter provided that no town should

have more than two representatives and that each

should have two. But the Charter also provided
that the legislature might alter the provisions of

the charter in this respect, as they should see fit.

And by a law of the province, passed subsequent

ly, the general court enacted as follows. I read

from the Province Laws, page 742 :

&quot; Be it therefore enacted and ordained by his ex

cellency the governor, council and representatives,
now in general court assembled, and by the

authority of the same, that henceforth every town
within this province, consisting of the number of

forty freeholders, and other inhabitants qualified

by Charter to elect, shall and hereby are enjoined
to choose and send one freeholder as their repre
sentative

;
and every town consisting ot the

number of one hundred and twenty freehold
ers and other inhabitants, qualified as afore

said, or upwards, under forty, are at liberty to

send one or not
; but may choose and send one

representative, if they think fit, to serve for and

represent them respectively in every session of the

great and general court or assembly from time to

time
;
and all towns under thirty freeholders may

send one to represent them, or join with the next
town in the choice of their representatives, they
paying a proportionate part of the charge. And
no town shall at any time send more than two
representatives, except Boston, who arc hereby
granted to choose and send four.&quot;

That provision was passed in 1692, immediately
after the Charter was granted, under which that

province was formed. So that during the exist

ence of the Colony of Plymouth, during the ex

istence of the Colony of Massachusetts Bay, down
to 1691, and from 1691, when the Colonies of

Plymouth and Massachusetts Bay were united

under the Province Charter, down to the adop
tion of the Constitution in 1780, town representa
tion was the system in this Commonwealth, and

every town was entitled by law to at least one

representative.

Now, Sir, we come down to the first Constitu

tion which was framed in Massachusetts, which

was the Constitution formed by the legislature or

quasi convention of 1778, to which allusion has

been so often made in this Convention. That

legislature put forth a Constitution, which was
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rejected by the people, but not 011 account of the

provision which I am about to read to this Com
mittee. I read from the Journal of that Con
vention in 1779 and 1780, page 257 :

&quot;

Every incorporated town within this State

shall be entitled to send one representative to the

general court
; any town having three hundred

voters may send two ; having rive hundred and

twenty voters may send three ; having seven
hundred and sixty may send four

;
and so on,

making the increasing number necessary for

another member, twenty more than the last im

mediately preceding increasing number, till the

whole number of voters in any town are reckoned.

And each town shall pay the expense of its own
representative or representatives ; and the inhab
itants of any two or more towns, who do not in

cline to send a representative for each town, may
join in the choice of one, if they shall so

agree.&quot;

That Constitution was rejected by the people

of the Commonwealth, but it was not on account

of the fact that it contained a provision that every

town should be entitled to one representative.

The hour of adjournment having nearly arrived,

on motion by Mr. KXOWLTOX, of Worcester,

the Committee rose, and,

IX CONVENTION&quot;,

Reported progress, and obtained leave to sit again.

It being one o clock, the President announced

the Convention adjourned.

AFTERXOOX SESSION.

The Convention assembled, pursuant to ad

journment, and was called to order at three

o clock, the President in the Chair.

Hej)orts of Committees.

Mr. DAVIS, of Worcester, submitted the fol

lowing Reports :

COMMONWEALTH OF MASSACHUSETTS.

In Convention, June 14, 1853.

The Committee on so much of the Constitution

as relates to the Governor, to whom was referred

an Order of May 30, relative to the amendment of

the seventh article of section first, chapter second,

have had the same under consideration, and re

port that it is inexpedient to amend said article.

ISAAC DAVIS, Chairman.

COMMONWEALTH OF MASSACHUSETTS.

In Convention, June 14, 1853.

The Committee to whom was referred so much
of the Constitution, in chapter second, section

first, (except article nine and ten,) as relates to

the Governor, and an Order of May 23, relative

to the title of the Governor, have attended to the

52

duty assigned them, and submit the following
resolution.

ISAAC DAVIS, Chairman.

COMMONWEALTH OP MASSACHUSETTS.

In the year of our Lord one thousand eight hundred
andfifty-three.

Resolved, That it is expedient to amend the

Constitution by abolishing the title of &quot; His

Excellency.&quot;

COMMONWEALTH OF MASSACHUSETTS.

Li Convention, June 14, 1853.

The Committee on so much of the Constitution

as relates to the Governor, to whom was referred

an Order of June 3, relative to the pardoning

power, have had the same under consideration

and report that it is inexpedient to act thereon.

ISAAC DAVIS, Chairman.

The Reports were severally referred to the

Committee of the Whole, and ordered to be

printed.

Mr. OLIVER, of Lawrence, from the Com
mittee on so much of the Constitution as relates

to the Militia, submitted a Report and resolutions,

which were referred to the Committee of the

Whole, and ordered to be printed.

Mr. DAXA, for Manchester, moved a recon

sideration of the vote, taken in Convention, yes

terday, whereby the third resolve, reported by the

Committee on so much of the Constitution as re

lates to the Secretary, Treasurer, &c., wras finally

passed.

The motion was placed in the Orders of the

Day for to-morrow.

Mr. MORTON, of Andover. I move, Mr.

President, that the Convention do HOAV resolve

itself into Committee of the Whole, upon the

unfinished business of the morning, being the

Reports (majority and minority) of the Commit
tee to whom was referred so much of the Consti

tution as relates to the House of Representatives.

The motion was adopted and the Convention went
into

COMMITTEE OF THE WHOLE,

Mr. Wilson, of Xatick, in the Chair, upon the

Reports on the Basis of Representation, and Mr.

Griswold, who yielded the floor in the morning
for the Committee to rise, resumed his remarks.

Mr. GRISWOLD, for Erving. Mr. Chair

man, I thank the Committee for the indulgence
and patience which they manifested during the

morning hour, and my only apology for trespass

ing further upon the time of the Committee is to

be found in the importance of the subject under

discussion, and in the fact that the honorable

President of the Convention saw fit to assign to
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me the responsible position of chairman of this

Committee.

I was tracing, Mr. Chairman, in the morning,
the fact that from the earliest history of the Com-

momvealth, the practice of the people in this

Commonwealth, had been to adopt a system of

town representation, and that every town, how
ever small, had been entitled to one representa

tive. I had traced this fact down as far as the

Constitution, adopted by the legislature or quasi

Convention of 1778. We next come to the Con
vention which framed the original Constitution of

Massachusetts, which was adopted by the people,

the Constitution of 1780. The provision of that

Constitution in relation to representation was

this :

&quot; And in order to provide for a representation of

the citizens of this Commonwealth, founded upon
the principle of equality, every corporate town,

containing one hundred and fifty ratable polls,

may elect one representative ; every corporate

town, containing three hundred and seventy- five

ratable polls, may elect two representatives ; every

corporate town, containing six hundred ratable

polls, may elect three representatives ; and pro

ceeding in that manner, making two hundred and

twenty-live ratable polls the mean increasing
number for every additional representative.

&quot; Provided, nevertheless, that each town now in

corporated, not having one hundred and fifty

ratable polls, may elect one representative.&quot;

The Committee to whom was assigned the mat

ter of drafting that Constitution, when it was put
forth to the people, accompanied it with an ad

dress to the people of the Commonwealth ;
and I

will read a few lines from that address, found in

the published Journal of the Convention, page
219 :

&quot; You will observe that we have resolved, that

representation ought to be founded on the prin
ciple of equality ;

but it cannot be understood

thereby that each town in the Commonwealth
shall have weight and importance in a just pro
portion to its numbers and property. An exact

representation would be impracticable even in a

system of government arising from the state of na
ture, and much more so in a State already divided

into nearly three hundred corpoi ations. But we
have agreed that each town having one hundred
and tilty ratable polls, shall be entitled to send

one member, and to prevent an advantage arising
to the greater towns by their numbers, have

agreed that no town shall send two unless it hath
three hundred and seventy-five ratable polls, and
then the still larger towns are to send one member
for every two hundred and twenty-live ratable polls
over and above three hundred and seventy-rive.
This method of calculation will give a more exact

representation when applied to all the towns in

the .State, than any that we could fix upon.&quot;

That was the doctrine, Mr. Chairman, of the

great men who framed the Constitution of Massa

chusetts, taking their cue from the immemorial

usage of the Commonwealth, and looking, as I

dovibt not they did, to the wise and beneficent

effects which had resulted at that time from that

system, although they were embarrassed with

almost precisely the same difficulties which we
encounter here to-day ;

the number of towns

being but twenty-five or thirty less then than now,
Maine being then a part of Massachusetts. Yet
after all the reflection which those great men were

able to give to this subject, looking at the situ

ation of things as they were, and not as they

might have been, as they found three hundred of

these local municipalities scattered over the

Commonwealth, they thought it was the part
of wisdom to follow out the great leading idea

of Massachusetts as far as representation was
concerned

;
and to base the House of Representa

tives upon town representation, taking care to

secure to the smallest town in the Commonwealth
one representative. And to balance the difficulty

which would grow out of the fact that each town
was to have one representative, they increased

the ratio of representation in such a manner as

to make the House of Representatives reasonably
small.

I suppose, Mr. Chairman, it will not be ex

travagant to say that some of the men who com

posed the Convention of 1779-80, which met
first in a church in Cambridge, and which con

tinued its investigations and deliberations from

time to time at different places until its labors

were finally closed by counting the votes in

Brattle Street Church I suppose it will not be

extravagant to say that at least some of these

men were as great and as wise men as Massachu

setts has ever seen. Among the men who acted

at the deliberations of that Convention, and some

of whom were upon the Committee which drafted

the Constitution and the address which was sent

forth to the people, were the names of Adams,
and Parsons, and Bowdoin, and Lowell, and

Paine, and Hancock, and Appleton, and Otis,

and Pickering, and Lincoln, and Jackson. I

suppose that instrument was drawn up mainly

by John Adams, under whose leading ideas the

Constitution originated ;
and he had the assist

ance of Theophilus Parsons, who was one of the

ablest lawyers who ever lived in the Common
wealth of Massachusetts. We have then, not

only the colonial and the province history of the

Commonwealth, extending from 1637, in Ply
mouth colony, and 163-5, in the Colony of Massa

chusetts Bay, down to the adoption of the Pro

vince Charter in 1691, which united the colonies,
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and also the experience under the Province Char

ter, from 1691 down to the adoption of the

Constitution in 1780, but we have also a prece

dent in the fact that the great and wise men who
framed that Constitution incorporated into it that

principle which we are advocating to-day in this

Convention. By a provision of the original

Constitution of Massachusetts, the question was

to be submitted to the people of the Common
wealth, in fifteen years after it went into operation,

whether they desired a Convention to revise that

instrument
; and, Sir, by a large majority the

people of the Commonwealth decided that they
wished for no change in the Constitution. To

say nothing, Sir, of other things with which they
were satisfied, it is sufficient for my purpose to

day, that the inhabitants of the Commonwealth of

Massachusetts decided by that vote, in 1795, that

they were satisfied with the principle of repre

sentation which had obtained in this Common
wealth down to that time, and which obtained in

this Commonwealth for a long time afterwards.

The next great period in the constitutional his

tory of Massachusetts which affects the question

now under discussion, was the Convention of

1820. The State of Maine was separated from

Massachusetts, and it was supposed to be neces

sary to have a Convention on account of that

separation. Be that as it may, a Convention was

held, and the various parts of the Constitution

were distributed among the appropriate Com
mittees, and were ably discussed and reported

upon, and fourteen amendments were put before

the people for their ratification ; and, Sir, in the

fifth article of amendments which were proposed

by that Convention, was a proposition not only to

change the basis of your Senate, but, for the first

time in the history of Massachusetts, a proposi
tion was put forth to the people of this Common
wealth against the principle of giving each town

a representative every year. The proposition was

as follows :

&quot;

Every corporate town containing 1,200 inhabi

tants may elect one representative; and 2,400 in

habitants shall be the mean increasing number
which shall entitle a town to an additional repre
sentative. Every corporate town containing less

than 1,200 inhabitants, shall be entitled to elect

one representative every other year only, except
ing the years in which the valuation of estates

within the Commonwealth shall be settled, when
each of said towns shall be entitled to send a

representative.

And what was the verdict of the people of

Massachusetts upon that question ? The fifth

article which they put forth was rejected by a

vote of more than two to one
;
there were 9,904

votes in favor, and 20,729 votes against it. Sir, I

apprehend that the great secret of this signal defeat

of that proposition by the people of this Com
monwealth was, that it was proposed to incorpo
rate into the Constitution a principle in relation

to town representation which was not only an in

novation upon the customs and usages of the

people of this Commonwealth, but which was a

dangerous, an unsafe, and unwise doctrine ; and

the people were wiser than the Convention which,

proposed it.

But, Mr. Chairman, I pass on, and the next

important step in reference to this subject in the

history of Massachusetts, was in 1835 and 1836,

when a provision was passed through two succes

sive legislatures for a new system of representa

tion, based upon ratable polls as it was before, but

fixing the number which would entitle a town to

the first representative, at three hundred, which

cut off from an annual representation a large
number of the towns in the Commonwealth.
The provision was as follows :

&quot; Each town or city having three hundred rata

ble polls at the last preceding decennial census of

polls, may elect one representative, and for every
four hundred and fifty ratable polls, in addition

to the first three hundred, one representative more.

Any town having less than three hundred rata

ble polls, shall be represented thus : the whole
number of ratable polls at the last preceding de
cennial census of polls, shall be multiplied by
ten, and the product divided by three hundred

;

and such town may elect one representative as

many years within ten years as three hundred is

contained in the product aforesaid.&quot;

Then there was a provision for classifying these

small towns ; also a provision allowing something
for the fractions over and above the number ne

cessary for one or more representatives.

That provision was adopted by the legislatures

of 1835 and 1836, and put forth to the people of

the Commonwealth, and, strange to say, it was

adopted. There was not a large vote upon the

question : there were 46,472 votes cast, of which

34,718 were for it, and 11,754 against it. That,

Sir, I consider the first fatal departure in the con

stitutional history of Massachusetts, from a prin

ciple which had not only been sacred, but which,

had been beneficent and wise in its operation.

But, Sir, that was not satisfactory to the people
of this Commonwealth, and I undertake to say
that subsequent events have shown that it was

not. Scarcely was that provision adopted by the

people of the State, before the legislature them

selves, not satisfied with a provision which was

hardly two years old, attempted again to tinker

the Constitution of Massachusetts, and in 1839

and 1840 they incorporated into the Constitution a
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provision which we are assembled here to-day for

the purpose of expunging or modifying ; and, Sir,

from the time when the provision of 1840 was

incorporated into the Constitution, or rather as

soon as the real principles of that system were

understood by the people of this Commonwealth,
from that time to this there has been no peace

throughout the Commonwealth upon the subject.

There has been pervading all the towns of the

Commonwealth, a restless, uneasy, unsatisfied

spirit a spirit which was aroused by the passage

of these two amendments those provisions which

deprive a large number of the towns of this

Commonwealth* of a voice in the government.

And, Sir, the fatal mistake in these amendments

was, that they violated a great principle ;
for they

ought either to have adopted some sort of district

system which would give every portion of the

people of the Commonwealth a voice in our leg

islature, or they should have adhered to the

system of town representation, which would

have allowed every part of the State to be repre

sented. But, Sir, they stood in 1835 and 1836,

and also in 1839 and 1840, precisely where we
stand to-day. These men knew, perfectly well,

that the people of this Commonwealth, with the

experience and light of two centuries blazing

upon them, would not depart from the system of

town representation. They knew that any at

tempt to remove the system of town represen

tation, would be as futile as to attempt to break

up the system of school districts those little de

mocracies which are scattered over the Common
wealth, and which are the life of the State. I

might almost say, without exaggeration, that

these men knew, that they might almost as well

attempt to break down the family altar through
out the State, as to break down the system which

was incorporated with all the habits, feelings and

associations of the people. Standing upon this

admitted fact, as these men did, that the people
of this Commonwealth were not prepared to

abandon the system of town representation, they
made a great and fatal mistake in not following
the lead of the great men who lived in 1779 and

1780, and who took care to provide that every one

of those towns should have a representative. The

trouble of that time was in the numerical strength

of the House. We talk about three or four hun
dred members to-day, as if it was a large body.

&quot;Why, Sir, they had six or seven hundred previous

to the adoption of this amendment
; and, after

its adoption, in 1837, I think there were as many
as six hundred members

; but the cry about a

large House, and the desire for economy, which

pervaded the people of the Commonwealth as

much the small towns as the large towns, and

perhaps more induced the people of the country
to vote for lessening the number of representa-

tires, in order to carry out the principle of greater

economy. This induced the people of the coun

try to abandon a principle which they ought nev

er to have abandoned a principle which they

ought to have adhered to most sacredly to the

last, and the consequences of the abandonment
of which, they themselves, I apprehend, did not

foresee. Why, Sir, how easy might that error,

of a too large House, have been remedied, with

out violating that great first principle which had

always obtained down to that time. The House

might have been cut down to the proper size, by
lessening the number of the representatives from

the cities and the large towns. I maintain that

it is comparatively immaterial to a large town,
which is entitled to six, seven, or eight members,
whether it has one, two, or three, more or less,

provided it has a certain number. It is compar

atively immaterial, whether the city of Boston

has twenty-five, thirty, thirty-five, or even forty

representatives ;
but it is a vital principle that

every town in the Commonwealth shall have one

representative ;
and these men, acting upon, the

admitted fact, that the people of this Common
wealth were not prepared to abandon the system
of town representation, their duty was plain.

The evil which they sought to remedy, should

have been cured by cutting down the cities and

the large towns, and not by depriving any town
of all representation whatever.

Then, Mr. Chairman, I have another remark to

make in connection with these amendments. Sir,

who incorporated these provisions into yoxir Con
stitution ? Was it done by a Convention of the

people of this Commonwealth through their dele

gates ? No, Sir ! What power had the legislature

of Massachusetts to make such vital and important

changes in the Constitution of the Common
wealth ? I know that there is a clause in our

Constitution, which was incorporated into it in

1820, authorizing the legislature to propose
amendments to the people, and so long as that

provision is in the Constitution, perhaps it ill

becomes me to stand up here to-day and deny
their right and their power, or perhaps even the

expediency of the legislature s acting under that

provision to propose these important changes.

But, Sir, I must say in this connection, that I

wish to allude to it from the fact that the first

vital departure from this principle which I have

been tracing, was adopted by the people under a

proposition coming not from a Convention, for

when the Convention of 1820 put forth the prop

osition, such was the public discussion and under

standing of the matter that it was rejected. And
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I want to say simply that the fathers of our Con
stitution denied the power of the legislature to

advise amendments of the Constitution. When
the Constitution of 1778 was put before the people
of this Commonwealth by the legislature, it was
not precisely a proposition by the legislature, be

cause the legislature of 1777 requested the people
of the several towns to send in members to the

next legislature who would be qualified not only
to pass upon acts of ordinary legislation but who
were also qualified to frame a Constitution so

that it was, in one sense, a Convention. Yet,

notwithstanding that legislature had in a certain

sense the functions of a Convention, the people of

this Commonwealth rejected that Constitution,

and more for this than for any other reason, as I

apprehend, that it was framed by a legislature.

The people of the town of Concord, in town meet

ing assembled, passed the following resolution,

among others :

&quot;

Rcsolred, That the supreme legislature, in

their proper capacity, are by no means a body
proper to form and establish a Constitution or
frame of government, for reasons following :

&quot; 1st. Because we conceive that a Constitution,
in its proper sense, intends a system of principles
established to secure the subjects in the possession
and enjoyment of their rights and privileges

against any encroachments of the governing party.
&quot; 2d. Because the same body that forms a Con

stitution, have of consequence a power to alter it.

&quot; 3d. Because a Constitution alterable by the

supreme legislature is no security at all to the

subject against the encroachments of the govern
ing party on any or all their rights and privileges.&quot;

These resolutions, which were passed almost

unanimously by the people of Concord, were

taken up by other towns in this Commonwealth
and adopted ; and that was the great and the main

reason, as gentlemen will see if they look into the

history of the town meetings of that day, why the

Constitution was rejected. From that it may be

concluded that one reason why this fatal provision
was incorporated into our Constitution was that

it \vas done by the legislature of the Common
wealth. I may also add that the framers of our

original Constitution, holding to the same doc

trine, made no provision for amending that instru

ment except by a Convention.

Allow me, Mr. Chairman, to state one more
fact in connection with the usages and customs of

the Commonwealth, which is, that to my knowl

edge, no two towns have ever united to form a

representatire district, although there has been a

provision in our government for this purpose from

its very origin, under the Colonial Charters, as

well as in our own Constitutions through dif

ferent periods. That fact, Sir, speaks volumes

upon this subject, because it at once indicates that

these small towns preferred to be deprived of any

representation, during a portion of each ten years,

to being attached for that purpose to any adjoin

ing town.

Thus, Mr. Chairman, I have endeavored to

sustain, in the briefest manner I am able, the

first part of my argument on this subject, to wit :

that it has been the policy, and usage, and custom

of the Commonwealth, from the first, to maintain

a system of town representation. &quot;What then are

the reasons why the people have adhered so long
to this system ? I propose briefly to state some

of these reasons, which, to this end, have operated

upon the minds of the people reasons which,

to my mind, remain in full force to this day, as

they have in times past ; and in the first place,

sovereignty seems naturally, not to say necessarily,

to reside in a town or city. The Greek word

77i&amp;gt;*/c, which signifies town or city, also signifies

state
;
and a Grecian city considered itself as being

robbed of one of its highest attributes if deprived
of its sovereignty ; and Mr. Grote, in his very
able history of Greece, finds in this fact a clue to

some of the most important events in Grecian

history. And, Sir, this same idea of sovereignty
exists to a greater extent among the people of the

towns of this Commonwealth than many gentle

men either imagine or are willing to admit. I do

not claim that our towns are sovereign and inde

pendent in the same sense, and to the same ex

tent, as a state is independent in connection with

the Federal Union; yet, if gentlemen will ex

amine this great principle and see how far, in fact,

towns possess the real elements of sovereignty and

independence, in connection with the sovereignty
of the state, they will find that these elements

of sovereignty and independence are nearly, if not

quite, as extensive as the sovereignty and inde

pendence of the States of the Union in connection

with our national government. These towns, in

their capacity of aggregations of people, like

states in the same capacity, elect their own offi

cers, such as selectmen, town clerk, overseers of

the poor, school committee men, surveyors of

highways, constables, and others in all, some

twenty different officers. They raise money for

the establishment and support of schools, for the

maintenance of the poor, and the construction

and repair of highways and bridges, the erection

of town-houses, the purchase of fire engines, and

the conducting of all other business appertaining

to their welfare in their capacity of towns
; and

when you compare the acts of a town in their

number and importance relatively with those of a

state, you will find that the great majority of

the objects sought to be obtained by township
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organizations are objects in connection with their

own sovereign local affairs subject, I admit, in

all cases, to the legislature of the State, as the

several States of the Union are subject in a like

relative degree to the constitution and laws of the

United States.

I was not a little interested, Mr. Chairman, in

listening, a few days since, to the remarks of the

gentleman from Boston now sitting on my left,

(Mr. Hillard,) and I have taken the trouble to

copy from the manuscript of that speech a few of

the observations it contained. The truth and

force of these remarks will recommend themselves

to every member of the Committee. That gen
tleman says :

&quot; I would guard with jealous care the inde

pendence of these local assemblies, the town meet

ings, which are the fairest growth of liberty, and
in which the best security for its protection is to

be found. Our greatest blessings lie at our feet,

and no higher political boon was ever bestowed

upon a people than that which we enjoy in the

town organizations of Xew England.
&quot; Without municipal institutions there is no

constitutional liberty. These local, separate and

independent assemblies, through which the life

blood of the national heart flows and circulates,

in which matters are discussed, important enough
to awaken interest, but not important enough to

arouse ambition, are the fountains from which
our political prosperity has flowed. May they
ever remain as pure as they have hitherto been.&quot;

And will they remain as pure when you take

away the highest attribute of a town the power
to send a representative to the general court ?

Again, that gentleman says :

&quot; What is the primal excellence of this Com
monwealth that we all so honor and love r It is

an aggregation, and not an interfusion, of these

local communities. The several towns that make
up this Commonwealth do not, like drops of

water part with their own identity to swell the

general stream ; but they rather blend like flow

ers in a garland, or stars in a constellation, each

retaining its own light and its own beauty, and
each contributing to the light and beauty of the

whole.&quot;

&quot; They do not part with their own identity to

swell the general stream.&quot; There, Sir, in that beau

tiful figure is admirably expressed the doctrine of

the independence of towns. &quot; They do not part

with their identity ;
but they are rather like flowers

in a garland, or stars in a constellation, each re

taining its own light and its own beauty, and

each contributing to the light and the beauty of

the whole.&quot; But in your Minority Report here

you propose to destroy that identity, and to make
them blend &quot; like drops of water to swell the

general stream.&quot; You propose to blot out their at-
:

tribute of sovereignty, to destroy their political
V

indentity, to make them like &quot;

drops of water
&quot;

instead of allowing them to remain as they now
arc &quot; like flowers in a garland,&quot; or stars in the

constellation of the Commonwealth. Are gentle

men ready to take that step ? Are members of

this Committee prepared to take the consequences

resulting from the adoption of this Minority lle-

port, so as to destroy the beautiful results set forth

by my learned and eloquent friend from Boston ?

I trust we shall not soon see that day.

Again, that gentleman continues :

&quot; There is no term used among men for the

designation of political assemblies, no Parliament,

Congress, States-General, Amphictyonic Coun
cil, or Wittenagemote, which to me comes in

vested, with more venerable, more sacred associ

ations, than the homely word Town-Meeting.&quot;

What is proposed to be clone by the adoption

of this Minority Report ? Sir, it is proposed to
j

destroy, not only the beauty, but the great moral i

and political force of that homely word &quot; town-
j

meeting.&quot; Towns will remain, to be sure, to

carry 011 those municipal or local affairs, which

concern them, immediately and locally ; but, Sir,

you will take away the highest attribute of a town,

when you take away its distinct representation,

and, what is more, you destroy the force and

beauty and usefulness of the other elements, which

go to make up their local assemblies, when you
cut them off from all individual interest in the

legislation of the Commonwealth.

But to proceed with the extract. The gentle

man from Boston thus continues :

&quot; Whatever may be done here, whatever measures

may be here adopted, by powerful pressure, brought
to bear upon a small body, so long as these little

independent legislatures all over the land are guid
ed by the same spirit of honor, the same spirit of

integrity, the same spirit of patriotism, the same
fear of God, which have hitherto guided their de

liberations, all that we value is safe.&quot;

&quot;All that we value is safe&quot; not a part of it

ALL of it is safe ! So long as you adhere to these

local assemblies, so long as you presrve them in

their present perfect state, all that we hold dear,

property, life, reputation, liberty, all the great in

terests of man, in this life, are &quot;safe.&quot;

The Committee will pardon me for reading a

line or two more from an address delivered by the

same gentleman, before the Xew England Society,

in the city of New York.

&quot;A town-meeting is the primitive political

monad, entire within itself, competent to com

plete its own appointed work, and at the same
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time furnishing the deep and broad foundation on
which the more comprehensive functions of the

State repose.

&quot; In these faculties and facilities the security of

our institutions resides. They keep us in that

state of stable equilibrium -which renders a revo

lution impossible.&quot;

I do not know, Sir, what other gentlemen will

say, but I undertake to say that the author of

these remarks and of the ideas embraced in that

passage has reflected most profoundly upon the

real character of our local institutions our town-

meetings. I undertake to say that that gentle

man has traced in the history of Massachusetts

the true and necessary results of these local as

semblies scattered over the hills and among the

valleys of our Commonwealth. I do not know
what that gentleman s views were in regard to this

matter when before the Committee, nor do I care,

so far as that is concerned. I stand on the doctrine

laid down in his remarks made in this Conven

tion, and in those contained in the pamphlet from

which I have read. I hold this doctrine to be

incontrovertible to-day ;
and if the Minority Re

port is adopted you will take away the highest
attribute of these local assemblies, and, in a great

measure, destroy their independence and use

fulness.

In the second place, Mr. Chairman, I would
remark that a town, or city, is the only pure de

mocracy. A district formed of several towns is

not so. All the citizens of a district cannot meet

together for the transaction of business. I say

again, that a town is the only pure democracy ;

and, Sir, in my opinion, all government should

be kept as nearly to the people as possible. The

great doctrine which lies at the bottom of the free

governments of America is a reversal of the doc

trines of the Old World. The doctrine there was
the &quot;divine right of kings,&quot; and that &quot;all power
emanated from the throne.&quot; We have reversed

that doctrine in this country, and taken as the

foundation of our government a principle the very

opposite of this, namely, that &quot;all power ema
nates from the people;&quot; and the more directly

the power emanates from that source the better.

The purer the source of government, the purer
and better will be the government itself. And

yet it is proposed here to cut off all connec

tion between a town, as such, and the govern
ment of the Commonwealth. You propose to

destroy the purity of the democracy of these

towns, for although you leave them an organiza
tion for certain purposes, yet the great object is

taken away, which will weaken, to a great extent,

if not destroy, all the other powers of the towns.

How important to keep up these three hundred or

more local assemblies of pure democracy, that

you may infuse through your representatives, into

the government of the Commonwealth, the habits

and feelings, and wants, and associations of the

people, in the manner which is hardly to be found

in any government out of New England ! Sir, I

am for adhering to these specimens, so rare in

these days, of pure democracy.

In the third place, Mr. Chairman, there is a

strong natural tendency in towns to equality, and

republicanism, and democratic forms of govern
ment. All men meet, in town-meetings upon a

level, the rich and the poor, the high and the

low, the learned and the ignorant. What a model

for a government ! What a model for a govern
ment that, where you get together a local

assembly of three or four hundred, or of two or

three thousand human souls, where the affairs

and public business are transacted, and all the

interests of the town taken care of by those who
meet upon a common level ! Where is there any

thing like a New England town-meeting? I

undertake to say, that it is this spirit of equality

which is exhibited in the conduct of public affairs

in our town-meetings, that make so great an

equality in the State of Massachusetts. The

gentleman from Xatick, (Mr. Wilson,) a few days

since, made a remark in which I concur. It was

substantially tin s, that Massachusetts is the most

democratic State in the Union. I concur in that

remark, and I believe that men in Massachusetts

stand more upon their own merits
;
that men are

promoted to stations of trust and usefulness more

upon their merits, than in any other State in the

Union, at any rate out of New England. And,
Sir, that grows out of the great process of educa

tion which is going 011 in your town-meetings,
where the citi/ens of every town, at every public

meeting, are reminded that we have no cla^s, and

no cast, in Massachusetts, and that wealth and

friends and kindred are not sufficient to place one

man over another, and that the road is open to

places of highest trust, to the humblest citizens of

the humblest town in this Commonwealth. Were

you to go into one of your school-houses among
the hills of Massachusetts, and look over the little

assembly of children from five to twelve years of

age, and were you to undertake to point out the

boys who were to be your future governors of the

Commonwealth, or, who are to be the governors

and United States senators of the new States,

which are springing up in the valleys of the West,
or upon the shores of the Pacific, you would be

quite as likely as otherwise, to point out the boys
of the poorest men in the district. Sir, it is in

describable what influence has been exerted by
this process of equalization which has been going
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on for two hundred years in Massachusetts, and

which lias done so much to develop, I undertake

to say, the intellectual, and moral, and social in

terests of the Commonwealth, and to place all

men upon a level ; which is the great desideratum

in a republican government.

Now, Sir, I do not say that the adoption of

the Minority Report will destroy this process

altogether. No, Sir. But, I think, that gentle

men, who will look thoroughly into the result of

the district system, will find dangers and breakers

in it. If they will look forward for twenty-five

years, and look around them, and see what we
are now, and what we have been, and draw there

from the conclusions which the light of reflection

and experience affords, I apprehend they will

pause and hesitate before they take this important

step in that direction.

Sir, Mr. Jefferson, perhaps the greatest states

man who ever lived in this country, at any rate,

a man whose influence upon the government of

this country has been more powerful for good or

for evil and for good allow me to believe than

that of any other man among the living or the

dead, a statesman, a philosopher, a man of

learning and observation, enriched by knowledge
from books and men, from government and travel

late in life, in a letter to John Adams, in

remarking upon the system of townships in

Massachusetts, said, they were the most per

fect specimens of government in the world,

and he compared them with the pure air of

heaven.

And, Sir, the courtesy of a gentleman, a mem
ber of this Committee, has placed in my hands,

within a few days past, an extract from a letter

received from a distinguished son of Virginia, now

upon the stage of action, whose name I am not

authori/cd to use, but who has occupied the

highest stations in the State and nation, which, I

would like to read to this Committee. It is dated

May 28, 1853, and is as follows :

&quot;I congratulate you on the harmony which
seems to pervade your State Convention. I am
not sufficiently acquainted with the diversities

of interest which exist in your good old Com
monwealth, to say, whether any of the difficulties

with us here upon the subject of the representa
tion of sections, exists with you. Where there

is no conflict of interest there is no difficulty in

adjusting the basis of representation ;
the govern

ment may safely be intrusted to a majority of

numbers. In fact, the Republic of Plato may be

almost reali/ed ; but this uniformity of interest is

rarely to be found spreading over an entire

Community, and hence the necessity for putting
ioj. the hands of the minority a check rein over

the power of the majority ;
without this, the

mmority interest exists only at the will of the

majority interest, and is in a condition of perfect
enslavement.

&quot; My admiration of your townships is perfectly
unabated since I had the pleasure of seeing you
at Pittsfield. They are models after the plan of

King Alfred s hundreds, and organized as you have
them, are small republics, that constitute the
main strength, to quote Mr. Jefferson s language,
of the great one. I should be sorry if anything
was done to break down their organization. I
ascribe to their influence much of the prosperity
of the Eastern States, and most of their power in

the affairs of the Union.&quot;

&quot; I should be
sorry,&quot;

he says,
&quot; to see any

thing done to break down their organization.&quot;

Yet if the Report of the minority is adopted,

which will take away the highest attribute of

your towns, will nothing be done, will not every

thing be done, to break down their organization ?

&quot; I ascribe to their influence much of the pros

perity of the Eastern States,&quot; he says. And if

gentlemen will philosophically trace back things
to their causes, as my learned friend upon my left

(Mr. Hillard,) has done, they will reach the

same conclusion as is contained in this last ex

tract. &quot;And I ascribe to them most of their

power in the affairs of the Union.&quot;

These are the sentiments of a Virginian, and

Virginia has been called the mother of states and

of statesmen. Yet the greatest statesmen in the

mother of states and of statesmen, arc telling

us, either from their graves, or from the retire

ment of private life, never to abandon our

system of townships and town representation.
&quot; Do nothing to impair the sovereignty, inde

pendence, and usefulness of these local as

semblies. Your prosperity hangs upon it, and

this is the main secret of your success over

any other State in the Union, and this is the

secret of your power in the national govern
ment.&quot; Although Massachusetts is small in ter

ritory, when has there been a time when her in

fluence was not felt to the very centre of our

republic ? Sobriety, and character, and principle,

and knowledge, and progress, are the great char

acteristic of the men of Massachusetts, and, Sir,

that great characteristic will be felt anywhere,
and it has been felt in your national govern
ment.

In the next place, Mr. Chairman, the represen

tative of a town represents something tangible,

viz. : a primitive assembly of the people, but the

representative of a district represents a non-entity,

an abstraction. A district is not a primary assem

bly of the people. The people cannot get together

in mass in the districts and make their nomina

tions, and, consequently, the officers have to be

nominated through delegates. As the represen-
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tative of a town represents a reality, it is impor
tant to preserve town representation.

In the fifth place, allow me to say that, local

assemblies are the surest guardians of liberty, and

the strongest pillars of the State. I desire to read

to this Convention a few extracts from the work

of a celebrated writer upon American Democracy,

(De Tocqucville,) in relation to this subject of

local assemblies and town representation. This

celebrated writer, when travelling through this

country, and making observations upon the gov
ernments of the different States, where in this

Union, did he turn his eye for the best illustra

tion of the government of this country ? Not to

the South, not to the West, not to the Middle

States, where large representative districts exist,

not even to New Hampshire, or Connecticut, or

Vermont, but he selected the good old Common
wealth of Massachusetts, as the best illustration

he could find upon the subject. He says :

&quot; The local assemblies of citizens constitute the

strength of free nations. Municipal institutions

are to liberty what primary schools are to science
;

they bring it within the people s reach, they teach

men how to use and how to enjoy it. A nation

may establish a system of free government, but
without the spirit of municipal institutions it

cannot have the spirit of liberty. The transient

passions and the interests of an hour, or the chance
of circumstances, may have created the external

forms of independence ; but the despotic tendency
which has been repelled, will, sooner or later, in

evitably appear upon the surface.&quot;

Again :

&quot; In America, not only do municipal bodies ex

ist, but they are kept alive and supported by
public spirit. The township of New England
possesses two advantages which infallibly secure

the attentive interest of mankind, namely, inde

pendence and authority. Its sphere is, indeed,
small and limited ; but within that sphere its ac

tion is unrestrained ; and its independence would

give to it a real importance, even if its extent and

population did not insure it.&quot;

&quot; It is to be remembered that the affections of

men are generally turned only where there is

strength. Patriotism is not durable in a con

quered nation. The New Euglander is attached

to his township, not only because he was born in

it, but because it constitutes a strong and free so

cial body of which he is a member, and whose

government claims and deserves the exercise of

his sagacity. In Europe the absence of local pub
lic spirit is a frequent subject of regret to those

in power ; every one agrees that there is no surer

guarantee of order and tranquillity, and yet noth

ing is more difficult to create. If the municipal
bodies were made powerful and independent, the

authorities of the nation might be disunited and
the peace of the country endangered. Yet with
out power and independence a town may contain

good subjects, but it can have 110 active citizens.

Another important fact is, that the township of

New England is so constituted as to excite the

warmest of human affections without arousing the

ambitious passions of the heart ofman. The State

is only a second rate community, whose tranquil
and obscure administration offers no inducement
sufficient to draw men away from the circle of their

interests into the turmoil of public affairs. The
federal government confers power and honor upon
the men who conduct it

; but these individuals

can never be very numerous. The high station

of the presidency can only be readied at an ad
vanced period of life ; and&quot; the other federal func

tionaries are generally men who have been favored

by fortune or distinguished in some other career.

Such cannot be the permanent aim of the ambi
tious. But the township serves as a centre for the

desire of public esteem, the want of exciting in

terests, and the taste for authority and populari

ty, in the midst of the ordinary relations of life ;

and the passions which commonly embroil society

change their character when they find a vent so

near the domestic hearth and the family circle.&quot;

&quot;In the American States power has been dis

seminated with admirable skill, for the purpose of

interesting the greatest possible number of persons
in the common weal. Independently of the electors

who are from time to time called into action, the

body politic is divided into innumerable function

aries and officers, who all, in their several spheres,

represent the same powerful corporation in whose
name they act. The local administration thus af

fords an unfailing source of profit and interest to

a vast number of individuals.&quot;

&quot;The American system, which divides the local

authority among so many citizens, does not

scruple to multiply the functions of the town
officers ;

for in the United States it is believed, and
with truth, that patriotism is a kind of devotion

which is strengthened by ritual observance. In
this manner the activity of the township is con

tinually perceptible ;
it is daily manifested in the

fulfilment of a duty, or the excrci-e of a right;
and a constant though gentle motion is kej t up
in society, which animates without distracting
it.&quot;

&quot; The American attaches himself to his home
as the mountaineer clings to his hills, because the

characteristic features of his country are there

more distinctly marked than elsewhere. The ex

istence of the townships of New England is

in general a happy one. Their government
is suited to their tastes, and chosen by them
selves. In th a midst of the profound peace, and

general comfoit which reigns in America, the

commotions of municipal discord are uiifre-

quciit. The co: duct of local business is easy.
The political education of the people has long
been complete, say, rather, that it was complete,
when the people first set foot upon the soil. In
New England no tradition exists of a distinction

of ranks ;
no portion of community is tempted

to oppress the remainder ;
and the abuse which

may injure is.lated individuals are forgotten in

the general contentment which prevails. If the

government is defective, (and it would no doubt
be easy to point out its deficiencies,) the fact that
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it really emanates from those it governs, and that

its acts, ei.her ill or well, casts the pi otecting spell
of a parental pride over its faults. No term of

comp tssion disturbs the satisfaction of the citizen.

England formerly governed the mass of these

colonies, but the people were always sovereign in

the township, where its rule is not only an

ancient, but a primitive state.&quot;

The native of New England is attached to

his township because it is independent and free
;

his co-operation in its affairs insures his attach

ment to its interests ; the well being it affords

him secures his affection ; and its welfare is the

aim of his ambition and of his future exertions
;

lie takes a part in every occurrence in the place ;

he practices ^the art of government in the small

sphere within his reach
;
he accustoms himself to

those forms wr.ich can alone secure the steady
progress of liberty; he imbibes their spirit; he

acquires a taste for order, comprehends the union
of the balance of powers, and collects clear prac
tical notions on the nature of his duties and the
extent of his

rights.&quot;

One word more and I shall have done with

these extracts. The same author in another place

says :

&quot; I have already promised that after having
examined the Constitution of the township and
the county of New England in detail, I should
take a general view of the remainder of the Union.

Townships and a local activity exist in every
State ; hut in no part of the confederation is a

township to be met with precisely similar to those
in New England. The more we descend towards
the South, the less active does the business of the

township or parish become; the number of magis
trates, of functions and of rights, decreases

; the

population exercises a less immediate influence on
affairs

; town-meetings are less frequent and the

subjects of debates less numerous. The power of

the elected magistrate is augmented ; and that of

the elector diminished, while the public spirit of

the local communities is less awakened and less

influential.&quot;

&quot; These differences may be perceived to a cer

tain extent in the State of New York
; they are

very sensible in Pennsylvania ; but they become
less striking as we advance to the Northwest.
The majority of the emigrants who settle in the
Northwestern States are natives of New England,
and they carry the habits of their mother country
with them into that which they adopt. A town

ship in Ohio is by no means dissimilar from a

township in New England.&quot;
&quot; We have seen, that in Massachusetts the

principal part of the public administration lies in

the township. It forms the common centre of the

interests and affections of the citizens. But this

ceases to be the case as we descend to States in

which knowledge is less generally diffused, and
where the township consequently offers fewer

guarantees of a wise and active administration.

As we leave New England therefore, we find that

the importance of the town is gradually trans

ferred to the county, which becomes the centre of

administration and the intermediate power be
tween the government and the citizen.&quot;

In the next place, allow me to say that towns
j

can discuss principles and interests, but districts

cannot. It was a remark of that wise and sa

gacious patriot, John Adams, that Massachusetts

had four institutions, any one of which would have

led to the Revolution, to wit : her town-meetings,
her congregational societies, her free schools, and

her voluntary militia. Her town-meetings alone

could not have existed as they existed before the

Revolution without leading to that important
event. And I might add more : the Revolution

actually commenced in a town-meeting ;
not in

such a town-meeting as you will have when you

adopt the Minority Report of the Committee,

which takes away from the towns the power
either to choose or instruct a representative ; but

such a town-meeting as you now have three

hundred and twenty or more of, every year, in the

Commonwealth of Massachusetts, to elect repre

sentatives to the general court. The Revolution

actually commenced at a town-meeting held in

the city of Boston, in 1764. Such were indica

tions at that early day of the British government,
that great and sagacious patriots, the men who re

sided in the city of Boston, thought it was time

then to take the alarm. They held a town-meet

ing in May, 1764, in which they elected four

representatives to the general court, and then they

passed a certain resolution instructing those repre

sentatives in relation to their duties in connection

with the British government. And who were

the men that took part in that town-meeting ?

Why, James Otis, the two Adamses, John Han

cock, Josiah Quincy, and Samuel Dexter. There,

Sir, is where the Revolution commenced. It com

menced among such men as those, and in a town-

meeting held in Boston. And for what purpose was

that town-meeting held ? Not for the purpose of

transacting any ordinary business, but for the elec

tion of representatives, the discussion of ques

tions connected with the public interest, and for

the instruction of those representatives. And I

apprehend that this was one of the leading ideas in

the mind of John Adams, when he said that town-

meetings were one of the institutions which of

themselves would have brought about the Revo

lution, because through these town-meetings the

government is brought in direct contact with the

people, or rather the people are brought into direct

contact with the government. Whenever there is

an encroachment upon the powers of the govern

ment, it is felt by every citizen in every town,

and it is for them to reach the remedy for the

evil through the town representative. They met

at these town-meetings to discuss matters con-
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iiected with the government ;
and in case of any

emergency, to instruct their representative. Why,
Sir, I do not know that we should have had any
such men in this country as those I have just
mentioned but for the town-meetings. We might
never have enjoyed the benefit of the wisdom,

sagacity, and eloquence of Otis and Hancock,
without some theatre like the town-meeting in

which to develop the practical operation of such

minds.

Well, Sir, after all, it is men that we want under

our Constitution not wealth, not power, so

much as men. They are the pride and glory of

the State, and I apprehend that the system of

town-meetings and town representation has more
to do in making men than any other system in

operation, and especially when we take this sys

tem in connection with our system of free schools.

&quot; What constitutes a State ?

Not liitih raised battlements or lofty towers;
Xot starred and spangled courts,
AVhere low browed baseness wafts perfume to pride.
&amp;gt;

(&amp;gt;;
men liifih minded men

tion \\lio tluir duties know;
But know their ri-hts, and knowing, dare maintain.&quot;

Those were such men whose names I have

read ; such men a-; lived in the time of the Rev

olution, and such men as were sent up into pub
lic life from every town in the Commonwealth.

But, Sir, another important town-meeting was
held in the city of Boston. It was not such a

town-meeting as you will have when your Mi

nority Report is adopted, should the Convention

and the people see lit to adopt that Report. But
when the Stamp Act was about to be put in force,

it was discussed at these meetings, in every town
in the State. The city of Boston then held

another town-meeting, to instruct her represen
tatives how to act upon that great question. But,

Sir, later on, when the thunder began to mutter

in the distance, and the heavens began to lower

and look dark, there was still another town-meet

ing called in Boston, and what did they do r Did

they talk about ammunition and engines of war r

No, Sir ; that meeting, after discussing the mat

ters connected with their government, and the

gre; t questions which were impending, recom

mended a day of solemn fasting and prayer to

Almighty God, and all the Congregational socie

ties in the city of Boston observed it. Who but

Omniscience himself can trace the results of those

sincere and heartfelt aspirations which went up
to heaven on that day ? Yet all this was, in part,

the result of one of these town-meetings, and of

such a town-meeting as gentlemen of the Con

vention now propose to remove.

In the next place, Mr. Chairman, I will re

mark, that the people of the town know each

other and their own interests better than a person

living out of their limits can know them, and,

therefore, they will make a better selection, and

be better represented. Xow, Sir, if you put four,

five or six towns together, if you divide the State

into districts containing each a number of small

towns, the people of those districts will not know
their men so well as the people in the several

towns will know them under the system of town

representation. The people in each town are

brought into contact with each other, to a great

extent. In our towns, and especially in those

which are not large, every man knows his neigh

bor, and the people all know each other. They
all know the candidates who are selected, and

they will, therefore, be able to make a better se

lection than it will be possible for them to do

under the district system. And just so much
better selection as they make, just so much better

representation will they have, and, therefore, un

der the town representation system, the people

of the Commonwealth will be much better rep

resented than under the district system.

Again, the people of the towns will take more

interest in the government and laws, being

brought directly in contact with the law-making

power through their representative, who is their

friend and neighbor. Now, Sir, what is the most \

disastrous thing which can happen to any gov
ernment ? It is when the people under that gov- ,

eminent cea^e to take a direct and deep interest

in the affairs of the State. It is little better than

despotism, when the people under that govern
ment cease to take any interest in the affairs of

thai government. Well, Sir, under the system
of town representation, the people will take vast

ly more interest in the concerns of the govern

ment, than they will under the district system,

because they are called upon directly, to make

selection of a representative, and they may be

called upon directly to instruct him. They may
be called upon to discuss the questions upon
which he is to act, and every voter in every town,

will be interested directly and deeply in the gov
ernment.

But, again, the people will acquiesce in laws

made by their own representative, much better

than they will if several representatives are elect

ed in common from a district. I know that this

assertion or position may be considered as chi

merical, to a certain extent, but it is nevertheless,

I apprehend, true. When you form large dis

tricts, and men from the remote corners of those .

districts are selected for your representatives, !

with whom a great portion of the people in those

districts are entirely unacquainted, those people

will not so readily acquiesce in laws made under
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such circumstances, as they would in laws which

their own representative helped to make. They
will take less interest in your elections, and will

the less readily acquiesce in your laws. You can

hardly argue such a question as that, before a

Massachusetts assembly, because we have never

seen the effect of a want of acquiescence in the

laws of the Commonwealth
; but, I apprehend,

that the obedience to law and order, which has

always prevailed in Massachusetts, is, to a great

extent, attributable to the fact, that every town
has had a representatire in your general court,

and a voice in making your laws. That has been

the system* heretofore adopted, and you see no

disposition in Massachusetts, to disrespect or vio

late her laws. You see no disposition here to

repudiate contracts
; no disposition whatever, to

do anything that is not in proper and rightful
obedience to law and order. And, I repeat, this,

to a great extent, grows out of our system, because

every man, or every voter has had, through the

representative of his town, a hand in making
those laws, much more directly than he would
have done under the district system ; and it is a

natural result, that a man who has exercised no
influence in making laws, will be the less ready to

acquiesce in them.

One other remark. The representative of a

town will feel his responsibility to his townsmen
and neighbors. He cannot sell himself for money
or promotion, and escape detection. But if mcii
are elected from the remote parts of a large dis

trict, they can sell themselves for money or pro
motion with a much greater chance of escaping
detection. In these large districts there are no

primary assemblies to whom the representative
is made directly responsible. He is nominated

by delegates, and his responsibility is divided be
tween six, eight, ten or a dozen towns, as the

case may be. But when you send a representa
tive from a single town he cannot sell himself for

corrupt purposes and escape detection. Every
man knows him

; every man is his friend or

neighbor, and will have an eye upon his conduct
;

and therefore, you will have a much better gov
ernment under the system of town representation
than you will under the district system.
Once more. The tendency of the district sys

tem is to centralization. I do not propose to go
fully into the subject upon the present occasion,
but only to allude to it. Who cannot see that

the inevitable tendency of basing your represen
tation upon single districts of equal population,
or upon the plan proposed in the Minority Report
of your Committee will be to centralization ?

Who does not know that the course of events

points to this great fact in many large portions of

the whole American continent, but especially in

Massachusetts ? Who does not know that the

tendency in this Commonwealth, is to centre the

wealth, the power, and especially the population,
in your large towns and cities ? Well, Sir, I like to

see the wealth and growth of those cities. I neither

envy them nor do I wish to check the rapid pro

gress which they are making. I am never more

delighted than when looking from the balcony of

your State House, upon the immense panorama
of wealth, population, enterprise and prosperity

which I behold in the surrounding country, but

I cannot wink out of sight the great fact that the

tendency of your commerce, of yoiir commercial

and manufacturing interests in connection with

the railroads of the Commonwealth is to make

large aggregations of population in your sea

board cities, and in the bordering counties. Why,
Sir, many of the towns in the county from which

I come have absolutely decreased in population

during the last ten years. And why is this ?

It is because you cannot keep your young men

among those hills ; you cannot prevent them from

coming to these great marts of business and en

terprise. Until within a few years, no railroad

perforated that county ;
but now young men of

any enterprise in business will not remain there,

they will remove into places where there are

greater facilities for acquiring wealth.

Well, Sir, let this centralizing process continue .

for ten, twenty, or thirty years, and what will be

the result of your district system ? Sir, there is

nothing more certain in mathematics than that the

entire political power of the Commonwealth will

be in the hands of the people of our large cities,

or in the counties which contain those cities.

Our interior towns, our agricultural interests, ....

and the interests of the interior and remote por

tions of the Commonwealth, will be broken up,

so far as their connection with the government of

the State is concerned. Now, are gentlemen pre

pared to go this length, and adopt the district sys

tem, which shall place the whole government, the

whole political power of the Commonwealth, in

the hands of an uncontrolled majority, and that

majority circumscribed within the limits of a few

counties and large cities. Sir, it would be con

trary to the experience of every just and wise

statesman. But I tell this Convention that you
can no more engraft this district system upon

your Constitution, without producing this result,

than you can blot the stars from heaven.

We must take our township and local assem

blies as we find them, and we must adapt our

organic law to the state of society as we find it.

If we were starting in the career of government,
and if we had three or four hundred towns of
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precisely the same character and size, there could

be no question about this matter. J3ut when we
find that we have got one city with 150,000 pop

ulation, and six cities which show an increase of

almost four-tenths of all the increase of the whole

Commonwealth during the last ten years, it pre

sents another and a different question. I can tell

gentlemen that here or else^rhere although I have

been accused of it I disclaim all desire of excit

ing jealousy between the city and country. Their

interests are closely identified with each other,

and no man should attempt to create jealousy

between one portion of the Commonwealth and

the other. And yet, gentlemen from the interior

of the Commonwealth, from the agricultural dis

tricts, from the small towns, and by the small

towns I mean the three hundred towns of the

Commonwealth, must foresee the effect of this

question of centralization and must act in ad

vance upon it, unless they desire to be swallowed

up by this great centralization of power. Allow

me to read a short extract from this same author,

De Tocqueville, upon this subject of the centrali

zation of power :

&quot; Unlimited power is in itself a bad and dan

gerous thing ;
human beings are not competent

to exercise it with discretion, and God alone can

be omnipotent, because his wisdom and his justice

are always equal to his power. But no power
upon earth is so worthy of honor for itself or of

reverential obedience to the rights which it repre

sents, that I would consent to admit its uncon

trolled, and all predominant authority. When I

see that the right, and the means of absolute com
mand, are conferred on a people or upon a king,

upon an aristocracy or a democracy, a monarchy
or a republic, I recognize the germ of tyranny,
and I journey onward to a land of more hopeful
institutions.&quot;

This great writer, who seems to have reflected

profoundly upon the workings of our institutions,

says, that it is not safe to put power into the

hands of an uncontrolled majority, in the sense in

which it would be if the district system prevails.

*, You must have a system of checks for this great

majority of numbers. And this brings me to my
ia^t reason in favor of this system, which is the

doctrine of checks and balances. What is the

proposition here ? Why, we propose to elect the

governor and council in single districts, directly

by the people. We propose also to elect the

Senate by the people, in single senatorial districts ;

and then we propose to elect the House of Repre
sentatives by towns, varying the system so far as

towns are concerned, by basing it, to a certain ex

tent, upon population ;
and these features, taken

together, will, I apprehend, make the most per

fect system of checks and balances that you can

have. The people will be represented in the

Senate of Massachusetts, and no measure can be

passed or defeated in that body, which a majority
of the people either dislike or approve. They will

be potential in that branch of the legislature, and

as they elect the governor directly, he will also

represent the whole people. There is the security

for the people of the Commonwealth. Then, if you
base your House of Representatives, upon towns

mixing with it the population basis, so far as it is

practicable, you will have, in one representative

from each town, a check upon centralization, and

also a check upon the other branches ofthe govern

ment, so that it will be 011 the whole a very safe and

practicable system of government. I apprehend
the question will be reduced down to a choice be

tween the adoption of the Majority Report I will

not say precisely as it is, but embracing the prin

ciple of that Report or the present system of

representation. And I will tell you why. I have

no idea that the people of this Commonwealth,
wnen the question is seriously presented to them,
will consent at present, if ever, to adopt your dis

trict system. I believe that the system of town

representation is so interwoven Avith the habits,

feelings, and associations of our people, whenever

their attention is properly called to it, and the

restilts which flow from its operation, that they
will not consent, at present, if ever, to abandon

that system, and every convention and every

legislature who have proposed or made any
amendment to the Constitution, have gone upon
that hypothesis. If that be so, I say it is a choice

between your system of town representation, upon
the principle of the Majority Report, and the pre

sent system, which all seem to admit is so unjust
and unwise. Gentlemen must ponder and pause
well in this Committee and the Convention, when

they come to rote upon this question, and recol

lect that it is a choice between the system proposed

by the Report and the present system.

1 wish to occupy a very few minutes only in

alluding to one or two objections which have

been urged against this system reported by the

majority. In the first place, it is said that we
will make the House too large a body when we
make it consist of about four hundred members.

I take issue with gentlemen upon that point. It

is a small House, comparatively speaking, if you
take the history of Massachusetts for the last forty

or fifty years. We formerly had in our House

of Representatives, five, six and seven hundred

members, and I think four hundred is a number
none too large. I am in favor of a large House,

because, in the first place, it affords means of pro
tection against bribery, corruption and log

rolling, of which you see less here in this State,



832 HOUSE OF REPRESENTATIVES. [33d day.

Tuesday,] GUISWOLD. [June 14th.

than in any other State in the Union. I do not

wish to speak disparagingly of the legislation of

other States, but if you desire proof go into the

States of Xew York and Pennsylvania. Go into

Illinois, Wisconsin, and other extreme Western

States, where they have but a small House, and

see how things are conducted there. You send

up here four hundred men from the towns of

this Commonwealth, educated in your common

schools, and brought up under the Massachusetts

system, and you will have four hundred pretty

hcnest men, and a legislature which will compare

favorably with any legislature on this continent,

for purity find honor. It is impossible for any
man or set of men, by corrupt or venal influences,

to swerve or turn aside from the path of duty so

large a body of such men. In the next place, in

so large a body, you have every variety of talent,

profession and pursuit, when, under your district

system, ten chances to one that you would send

up a great majority of lawyers and politicians. I

do not object that lawyers shall have a representa

tion in the legislature to a certain extent I know

very well it is necessary to have lawyers in your
House of Representatives, but 1 would not have

the House made up altogether of mere lawyers

and politicians. Under the district system your
nominations and elections would be carried more

by intrigue and management and caucusing, aiii

the real honest mass of the voters would have

really no choice in the matter, and you would get

men possessing less probity of character and in

tegrity in your legislature, than you would under

the system of town representation.

It has been said that the State House will not

hold so large a number as we propose shall con

stitute the House of Representatives. I take it

that we arc not going to frame our organic law to

suit the architecture of the State House, for we can

build another or alter this. There aremore than four

hundred men assembled in this Convention, and yet

I have heard no great complaint made as to their

want of accommodation here. It is very easy to

make a slight alteration in this hall, and architects

will tell you that the building can be remodelled

very easily so as to accommodate four hundred men.

So I think the mere fact of the inconvenience

there would be in accommodating four hundred

men in this hall, when it can be so easily

remedied, is no very great objection after all.

In the next place, I consider a large number of

representatives one from each town desirable

on account of the system of political education

and modes of doing business which they will re

ceive and learn here and the benefits of which they
will diffuse throughout the Commonwealth. Men
meet here and exchange not only the courtesies of

life, but they make themselves acquainted with

the interests and opinions of different portions of

the Commonwealth. I consider, therefore, it is

very essential for the best interests of the Com
monwealth that the House of Representatives
should be composed of a large number of mem
bers. If you can limit the sessions of the legis

lature to one hundred days, and have a House

of four hundred members, I think the people
will be much better satisfied with it than they
would if the House were composed of three hun
dred and fifty members and you were to have a

session of one hundred and thirty or one hundred

and forty days, as we have had for the last four or

five years. I am tired of comparisons, but com

pare Massachusetts, with her four hundred repre

sentatives, to other States, where they have a less

number. Will she suffer in the comparison ? I

think not.

But the great objection broxight against this

system is that it is unequal. I apprehend that

gentlemen who speak upon the other side of the

question will present figures and statistics to show

that Boston does not get as in. ny representatives

in proportion to her population, as Hull, or Suf

folk county as many as the county of Franklin,

which I have the honor, in part, to represent. I

am sorry, on one account, that the Report favors

so strongly that county, for fear that it may create

a prejudice on the part of some members against

the Report ;
but we must proceed upon some

general principle, and it so happens in the carry

ing out the plan as recommended by the Com
mittee, that that particular county is somewhat

favored. I certainly am not to blame for being
born in that county. In relation to this matter

of what I call the Hull and Franklin argument
of this question, there is one curious fact. In

1779-80, when the Convention for framing the

Constitution was held, it was adjourned, from time

to time, in order to get the small towns to send in

their delegates. They sent out post- riders and

messengers, they published notices of the Conven

tion in the Providence and Hartford papers, there

being no presses in the western part of the State,

and they took every pains in their power to get

the small towns to send their delegates. The city

of Boston had four representatives in the gen
eral court, previous to the Revolution, and she

had a population of nearly 20,000 inhabitants.

The little town of Buckland had a delegate in that

Convention for framing the Constitution, and she

had not probably over 300 inhabitants. There

is nothing in the system we propose, half so

unequal as that. But, just as we have got rail

roads built, and means of communication opened

[
so that we can get here, the cry is, we do not want
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you here, or at least, we do not want so many of

you. Let us look at this a moment. Is the sys

tem a perfect anomaly and monstrosity, as many
gentlemen have described it. lias it no analogy in

its monstrous and anomalous character, in any civi

lized government in the world. In the first place,

let me tell gentlemen that a system ofexact equality

is utterly and totally impracticable, so that they

may abandon their mathematics as soon as they

please. You cannot reduce the House down to a

system of exact equality, without dividing your
towns in two, but nobody will propose that. It

is a mere question then of the degree of diverg

ence from exact equality, so far as population is

concerned, and then whether this system is equal,

depends upon what premises you take.

If your basis is towns or corporations, then it

would be precisely equal if every town had one

representative and no more. These corporations

arc precisely equal ; their attributes are the same,

and all their faculties and attributes are precisely

the same and equal ; so that if you make towns

or corporations the basis then there will be no

trouble about equality. It depends upon what

you make the basis as to the pren.iscs you stand

upon and take in this matter. If you take popu
lation ulone, I admit it is not equal ; and I wish

gentlemen to show me any one which has been

equal in this Commonwealth. Go back to our

colonial history ; go back to the history of the

Province of Massachusetts Bay ; go back to your
fir.-t Constitution and the men who framed it ; go
back to the Convention of 1820, or even to the

legislatures of 183.3, 1830, or 1839 and 1810, and

inquire whether any of these have offered a basis

of pericct equality in every respect. No, Sir,

they have not, if you make population the basis.

There always has been a degree of divergence

from equality. I have read from the basis of the

Plymouth Colony and from that of the Colony of

Massachusetts Bay ;
and every one can see that

there was no equality there whatever so far as

population was concerned.
&quot;Why, Sir, look back

to our provincial congress which was held in

177-i and which was a transcript of the legislature

of Massachusetts when the authority of Governor

Gage had been discarded
;
and you will find that

previous to that time, Boston had four represen

tatives, and then, in that first provincial congress
she had but live or six. I suppose they had

abandoned the previous rules then to some extent.

Take the smallest town which had a representa
tion, in that provincial congress, and compare it

with the representation to which Boston was

entitled, and it will be found to be quite as un

equal as it will be in the case of the lieport which

we have had the honor to submit. Take this

Convention which is now sitting. Sir, in conse

quence of the inequality in the basis upon which

this Convention was called, so far as population
is concerned, about one- third of the population
of this State, sent up a majority of the members
of this Convention. Yet I have heard nobody
seriously object on that account. It may be

answered, I admit, that what we do here is to be

submitted to the people of the Commonwealth,
and they will have a chance to pass in favor of

or against our action. That, however, is no

answer, because the incipient steps in relation to

these matters, are of great importance ;
and many

voters in this Commonwealth will be governed

by the deliberations and decisions of this Con

vention. They will say, men of intelligence and

ability who investigated these subjects have come

to such and such conclusions
; many of the sub

jects are abstruse and important, and we have not

time to look at them and we will follow the lead

of the majority of the Convention. So that, in

point of fact the steps we take here are almost as

vital in some points of view, as if our action was

not to be submitted to the people at all. And a

majority of us are sent here by about one-third

of the population to form and change the funda

mental law of the Commonwealth which may
last for many generations. What equality is

there in that ? There is no equality on the basis

of population ;
but when you come back to the

basis of town representation, every town is here,

or might have been. The towns arc perfectly

equal, and this is a mixed basis of town and popu
lation, and on that principle you can justify it.

That is the true answer to the objection which,

is raised to the basis of the majority system.

The basis of that system is townships and not

population, varying it to some extent upon popu
lation so as to give a House of Representatives
of a reasonable si/.e. That is the true answer to

the objection raised on the ground of inequality.

&quot;Well, Sir, gentlemen may look through and

find how it affects one county and another county,

and compare the smallest town with the largest

city ;
and let me tell gentlemen that there ex

treme cases form no argument. It is not sale to

argue from extreme cases upon any subject at any
time. And let me tell gentlemen one thing more.

Put forward any other system, and let me look at

it and see if I cannot find fault witli it. Gentle

men will find it much easier to find fault with a

system than to propose a substitute for it ; and

let gentlemen reflect upon that point if they

please. &quot;When, any gentleman shall get up in

this hall to propose a better system, I will aban

don this and go for his proposition. 1 assume as

a fact that the people of this Commonwealth will
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not adopt the district system. The whole history

of the Commonwealth shows this, and this Con

vention will find, if such a system is submitted to

the people, it will be yotcd down by a large ma

jority. But is this a perfect monstrosity in

government ? The fact that one-third, or less

than one-third, of the population of the State

shall have a majority in the popular branch of

the legislature ? How is it in Vermont ? No
town in Vermont, I believe, has orer one repre

sentative. In Connecticut no town has more

than two representatives. Look at the towns of

Hartford and New Haven, in Connecticut ;
and

trace the history of legislation in the State of

Connecticut for the last twenty years. Look at

the history of the questions connected with the

subject of railroads in the State of Connecticut

for the last twenty years, and you will find that the

great cities of Hartford and New Haven have had

more influence than all the rest of the State ;
and

yet they have had but two representatives each in

the popular branch of the legislature.

Look at the Senate of the United States. I

trust that by the course of argument which I

have taken here, I have shown that the analogies

between the right of the town to representation

and of the States to be represented in their con

nection writh the general government, are not

slight nor few. But whether they are or not,

look at it as a piece of civil government. How is

it that the States are represented in one branch of

tl.e general government ? Gentlemen know, of

course, that every State has an equal share of

representation in the upper branch of congress.

Gentlemen know that sixteen States in this Union,
with a population of only one-fifth of the whole

United States, have a majority of representation in

the upper branch of congress ? Yes, Sir, Maine,
New Hampshire, Vermont, Rhode Island, Connec

ticut, Michigan, Wisconsin, Iowa, California, New
Jersey, Delaware, Maryland, Louisiana, Arkansas,

Florida, and Texas, in all sixteen States, with a

population of only 4,713,294, have a majority of

representation in the Senate of the United States
;

and yet they have a population of only a little more

than one -fifth of that of the whole United States.

What a piece of political monstrosity is that, how
unequal, if gentlemen argue merely from the

population basis. But when you come to take

into account the system of checks and balances,

when you take into account the sovereignty or at

least the qualified sovereignty of the different

States in the Union, when you consider the

danger arising from the centralization of popula
tion and power, in a few large States, and

when you also take into account the compro
mises on which the Constitution was based,

this inequality subsides and dwindles away,
and gentlemen are satisfied with it. You may
apply the same principle to town representa
tion. I look upon the States in their connec

tion with and relation to the general govern
ment, much as I do upon the local munici

palities in a State, i know there has been a

doctrine in this country at one time thank God
it has subsided that the greater extent of territory

we have, and the greater the number of States, the

greater the danger of a dissolution of the Union.

Sir, I never had that fear
;

I believe that the

more free, sovereign and independent States you
admit into the Union, the more of these States

containing great local interests, made up of town

ships and counties, the more the Union is strength
ened. And whenever the time comes I trust in

God it never will that the question of disunion

is seriously agitated in this country, gentlemen
who are rash enough to associate themselves to

gether on any such doctrine as that, will find that

the greatest obstacle they have to contend with,

is the number, as well as the sovereignty and

independence of the States, and the power of their

local influences, scattered over the Union, as towns

are over this Commonwealth. Just as if they

attempt to break in upon the peace and order of a

State government, they will find their greatest

obstacles where the British gorernment found

them
;

in these little local municipalities, these

little sovereignties which had been educating men
for that crisis which was then coming on.

Well, Sir, to take an extreme case from the

United States government ;
the population of the

State of New York is thirty-five times as great as

that of the State of Florida. Who would have

supposed that the Constitution of this government
could have been adopted with a provision incor

porated into it which would allow one State with

only one-thirty-fifth part of the population of

another State, to have the same influence in the

upper branch of the national legislature. When
you look at population as the basis it is an anom

aly, it is a monstrosity. But let me tell gentle
men it is impossible to reduce both branches of

the State and National governments down to a

mathematical proposition, down to an equal, exact

population basis. It depends upon several cir

cumstances. If every State had been of the same

size, then you might have incorporated into the

Constitution of the United States the provision
that population should be the basis. Or if every
town contained the same population, or if you had
a provision in the Constitution that no town
should be incorporated until it had the same
number of inhabitants, then might the basis of

representation be population. But the wise and
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great men who formed the Constitution of the

United States, took things as they found them,

and made compromises ;
and the larger States

made sacrifices to the smaller in order to secure

the blessings of a Union. They objected to the

principle ; but the evil of inequality of representa

tion on the population basis was a lesser evil than

that of separate and dismembered States. So it is

in this case. It is unequal when you look at the

mere question of population ;
but when you look

at these little townships, these little republics or

little local nations as they are called, which do so

much for the Avealth and true glory of the Com
monwealth, you will find that the evil of inequal

ity is much less than the evil of having no State

at all. And, perhaps, if we look at the little inci

dent which took place in our early history, with

respect to the little town of &quot;\Vatertown, we shall

find that we never should have had a State gov
ernment, unless the matter in question at that

time had been waived and one representative

granted to every town. And this seems to have
been the view which the first framers of our Con
stitution took of this matter, inasmuch as they
took special pains to provide that every town,
however small, should have one representative.

Mr. Chairman, I have done. It seems to me
to come down to this : it is a question between

the evil if it is an evil of the inequality be

tween town representation, so far as population is

concerned, and the evil and danger of the aban

donment of town representation. Having so long
followed this system of inequality in representa

tion, it is not now an open question ; it is simply
a question as to the degree which we are willing

to diverge from equality. And it comes down to

this
;
we must choose between the evil, if it is

one, of the inequality of representation so far as

population is concerned, if we give to every town

one representative, and the evil of abandoning
town representation altogether. Now, my course

is clear on this subject. It seems to me that the

path of duty is plain. I conscientiously believe

that the evil of a little greater degree of diverg

ence from equality, if it is a greater degree than

has hitherto existed, will be a less evil, when we
take into account all the circumstances which I

have enumerated, than the evil which will result

from the abandonment of town representation

altogether, and incorporating the State into large

representative districts.

These are the results to which I have come from

the little reflection I have given the subject ;
and

I believe they are in accordance, not only with the

long established usage, but with the great and

permanent interest of the Commonwealth.
I thank the Committee for the patience and in-

53

diligence which they have extended to me during

my too protracted remarks.

Mr. HALE, of Boston, moved to amend the

resolution by striking out all after the word &quot;Re

solved,&quot; and inserting in lieu thereof the fol

lowing :

&quot; That it is expedient so to alter and amend
the Constitution as to provide for the equal divis

ion of the Commonwealth into districts for the
election of two hundred and forty members of
the House of Representatives ; and for this pur
pose each of the forty districts which shall be
formed for the election of Senators, shall be
divided, according to population, as equally as it

can be conveniently done, into two Representa
tive Districts ; and the inhabitants of each repre
sentative district so formed, shall elect three

representatives.&quot;

Mr. HALE said : The amendment which I

have moved to substitute for the resolution now
under consideration is the same which was re

ported some days ago, by the minority of the

Committee. I wish to make a few remarks upon
this proposition, but from the lateness of the

hour, I am inclined to think that the Committee

may prefer to postpone the further consideration

of the subject until another day. I wish to con

sult the wishes of other gentlemen in that respect.

Mr. GRAY, of Boston. Ifmy colleague will

give way, I will move that the Committee now
rise, report progress and ask leave to sit again.

The motion was not agreed to.

Mr. HALE. I will proceed then, Mr. Chair

man, to make the few remarks which I have to

make, although I should have preferred to do so

upon another occasion. It is not my intention,

however, to go into a reply to the eloquent and able

speech of the chairman of the Committee. Much
that he has said meets with my entire concurrence.

His eulogy of the Massachusetts system, of town

municipalities is well founded, and he has not

overrated their beneficial influence, but that in

fluence has not, in my opinion, arisen in any
degree from the agency which they have had in

the election of members of the legislature. They
were established for entirely different objects, and

their ordinary duties have had no connection with

the constitutional duty devolved upon them, of

choosing members of the legislature. I fully

concur, also, with the chairman, in most of his

objections to the present system of representation,

and in his desire to obtain a substitute for it. I

do not, however, think that this system is liable

to the charge of &quot;disfranchising&quot; a portion of

the people of the Commonwealth, by denying
them the right of representation every year. If

they are disfranchised it is with their own consent.
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By the terms of the present Constitution, any two

or more towns, too small to be entitled to choose

a representative every year, having together such

number of inhabitants as would entitle a single

town to a representative every year, may agree to

form a district for the choice of a representative,

and thereby acquire the privilege to make an

election in precisely the same manner as a single

town of the same number of inhabitants may do.

So long as this option is afforded to every town,

and no town has, in a single instance, taken

advantage of it, because they have uniformly

preferred to exercise the right of separate repre

sentation during a part of the time, it cannot be

said that they are disfranchised. Nor do I con

ceive there was any validity in the objection to

the present system of representation, that it tends

to centralize the political power of the Common
wealth in the large cities. In proportion to the

centralization of the people of the Commonwealth
in the large cities, there must, of course, be a

centralization of power, because all the powers of

government are delegated by the people. The
Constitution does not authorize any centralization

of power in the large cities, as incident to their

increase of population, more than in proportion to

the increase of population, nor even in an equal

proportion, because the small towns have, under

the peculiar provisions of the Constitution, the

power to elect a larger proportion of representa

tives, compared with their population, than the

cities. There is, therefore, on this ground, no

well founded complaint against the present system,
of representation. It is, however, seriously ob

jectionable on other grounds, and neither I, nor

the Minority of the Committee, have any disposi

tion to sustain it, but, we are on the other hand,

unanimous in our desire to change it.

In regard to the plan of representation recom

mended by the Committee, I consider it not fit to

be adopted, on two distinct grounds ; first, that it

constitutes a House of Representatives of far too

great a number of members to be capable of per

forming the duties of legislation advantageously ;

and, second, that it does not provide for a repre
sentation of the people on the principle of equality,

the only just principle on which an elective

government can be based. From the original

establishment of the present Constitution, the

House of Representatives, having been based on

the principle of separate town elections, accom

panied with the condition of an additional number
of representatives from each town in proportion
to the increase of population, so as to preserve
the principle of equality, Massachusetts has uni

formly had a very large House of Representatives.
From the year 1808 to the present time, the number

of members has become excessive, and the incon

venience from the excessive number very great.

From that date to the present time, with the

exception of a very few years, when, from indif

ference, the towns did not exercise their privilege

of election, the number of members has been far

too great for the convenient dispatch of business.

The inconvenience has been universally admitted

by the people of the State, and it has been sub

mitted to only from necessity. Various attempts

have been made to remedy the inconvenience, all

of which have failed, wholly or partially, on ac

count of the strong attachment of the people to

the system of separate town representation, and

their adherence at the same time to the only fun

damental principle of republican government
the equality of right of every man qualified to

have any share in the government as an elector,

or as a candidate for election. It had at length

become apparent that this attachment to the prin

ciple of town election would be suffered to control

the organization of the legislature no longer. The

increase in the number of towns, and the great in

crease ofpopulation in the large towns, had rendered

it impracticable. The number of towns alone, each

choosing a single member, supposing such a rep

resentation at all admissible, would constitute a

body far too numerous for the purposes of legis

lation. Yet the Committee in their lleport have

adopted this number as the basis of their system
of representation, and for the purpose of pre

serving some little show of respect for the prin

ciple of equality, have added to it a comparatively
small number of members, to be apportioned on

the principle of population, making, in all, a

House to consist of 400 members.

Such a number I consider to be entirely inad

missible. Every one conversant with the pro

ceedings of our legislature, must be satisfied that

in so large a body none of the subjects of legisla

tion can be so well discussed or understood that

a far less proportion of members pretend to take

part in the ordinary dispatch of business, that

there is necessarily a much greater waste of time,

and that it evidently tends to protract the ses

sions far beyond the period which would be re

quired in a House consisting of half the number

of members. This, I believe, has become the

general conviction of the public, and although
there is undoubtedly a prevalent desire to retain

the principle of town representation, if practica

ble, the question needs only to be dispassionately

considered and fully examined, to produce the

conviction that it is not practicable, and that the

time has come for the adoption of a new principle.

It had become, I believe, in 1840, the conviction

of the whole country, that the congress of the
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United States, after having been increased under

each successive census, with the increase of the

population of the Union, and the increase of

States, had reached the maximum of members
which was admissible, and had even gone beyond
it, when under the census of 1830, the number
of representatives was increased to 240. It be

came obvious to the common understanding of

the people of the Union, that this number was too

large. Consequently, in 1840, the members were

reduced to 230. This reduction, notwithstanding
the the natural desire of many men who have an

influence over the public mind, to increase the

number as far as possible, for the purpose of in

creasing the chances of election, met with a very

general approval, and after an experience of ten

years, it was confirmed by the apportionment un
der the census of 18.30, restricting the number of

representatives to 230, no disposition having been

shown in any quarter to increase the House be

yond that number.

So far, therefore, as we can arrive at the devel

opment of public sentiment upon that subject,
it may be assumed that 230 members is very

generally regarded as the maximum number of

members of a legislative body, adapted to the

convenient dispatch of the public business. And,
Mr. Chairman, if that number is convenient for

such a body as the House of lleprescntatives of

the United States, where subjects of great magni
tude, affecting the rights and interests of all the

inhabitants of the various States of the Union are

considered and discussed, it is certainly a number

large enough for the House of Representatives of
!

Massachusetts, merely for the transaction of the

business of the Commonwealth ; and it would be

a reproach to the people of this Commonwealth to

say that they were unwilling to trust their interests
j

to a body of men consisting of from 200 to 2.50
!

members. I believe that no one has, in fact, sup-
j

posed that it would be desirable on any account

whatever, that there should be so large a body as

400 members, as the Majority Report recommends,
|

except for the single object of maintaining the

system of town representation ;
and it is to be

considered whether this deserves to be longer ad-
J

hcred to, when it involves a sacrifice of the very
j

important and desirable object of reducing the ;

number of members of the House, which is found

by long experience to be extremely inconvenient

and extremely prejudicial to the public interest

not merely by increasing the expense and pro

longing the duration of the sessions, but by mak

ing it impossible to discuss and mature subjects

with the same convenience with which it might
be done in a smaller House. Every member of

this Convention who has occupied a seat in

the House of Representatives, must be con

vinced by his own experience of the extreme em
barrassment that has arisen from its excessive

numbers.

If, therefore, we abandon the principle that

there ought to be a reduction of the number of

members, it must be solely on the ground that

the system of town representation is a more im

portant object to be attained than to have the

most convenient body of men for legislation.

Now what is there so important and so desirable

in this system of town representation ? It is not

based upon any principle, except that of giving
an equal weight in the representation to each

town corporation, without regard to the number
of persons embraced in it, provided its population
does not exceed 5,000. Why should the repre

sentation be based upon town corporations any
more than upon corporations of any other sort ?

There is no particular relation between the duties

of legislation and the rights and interests of

towns. Town corporations have no interests ex

cept those belonging to the individual persons
who compose these towns ; there are no munici

pal questions which come under discussion in the

legislature that are not common to all the towns,
or which cannot be as well protected by represen

tatives chosen in any other way, as in town-meet

ings, and it is entirely unnecessary that these

towns should b-- separately represented for the

purpose of considering or protecting interests of

that nature. It is only because this is a con

venient mode of conducting representative elec

tions, that the system has been pursued hereto

fore
;
and before the establishment of cities, and

the formation of wards, it was a novel thing to

hold elections in any other way than in town-

meetings. But the system by which we elect

members of congress has shown that there is no

difficulty in district elections, nor is any dimculty

apprehended from the resolution to form equal
districts for the election of state senators

; and

still less would there be any difficulty if the State

should be divided into districts of smaller dimen

sions for the choice of representatives. In that

case, the interests of contiguous towns woiild be

in most cases nearly identical, and although they
would have an opportunity to select their candi

dates from a wider circle, it would still be with

in the limits of the acquaintance of nearly every
elector.

But, Mr. Chairman, the decisive objection to

the plan of representation, reported by the Com
mittee, is its gross departure from the principle of

awarding an equal participation in the political

power to every class of people in the State, and

to the inhabitants of every part of it. It is a
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system based chiefly on town corporations, not

because it is assumed that such a basis will be an

equal one in reference to the people, but because

it is argued that there are claims of a portion of

the people, viz. : the inhabitants of small towns,

which are to be regarded in preference to

claims founded on the principle of equality. It

is, in fact, a system which, if not avowedly de

signed to place a controlling power in the House

of Representatives in the hands of a minority of

the people, is demonstrably so contrived as to ef

fect that specific object. It proposes that the repre

sentatives shall be apportioned among the towns

of the Commonwealth, now 328 in number,
on a census to be taken once in ten years ; the

first appointnment to be made on the census

which was taken in 1850. The principle of ap

portionment is such as will give, on this census,

either 400 or 407 members, and the governing
number in the apportionment is to be so changed,
in its application to any future census, as to retain,
&quot; as nearly as may be,&quot; the same number of rep

resentatives as will result from the first apportion
ment.

Mr. Chairman, my principal object in address

ing the Committee, is to exhibit the practical ope
ration of the system as proposed to be adopted
under the census of 1850, in several distinct points

of view, for the purpose of comparing its results

in its application to different towns to different

sections of the Commonwealth and to classes

of the community engaged in different pursuits

and occupations. It will be found, on an exami

nation of this practical application, that in what

ever way the system is tested, in these particulars,

its inequalities are much greater than they appear

at first view. It appears to me that the effects of

the system as tested by such a comparison, ought
to be thoroughly understood by the members of

the Convention before it is adopted. If, on such

an examination, it should appear that these are

only minor and casual inequalities, they might be

submitted to. But, if it prove on the examina

tion, to be so unequal as to prove that there is a

designed inequality, giving a different relative

portion of power to different parts of the Com

monwealth, to people of different occupations,

and to classes of the community who have entire

ly distinct interests to be affected by the legisla

tion of the Commonwealth, it is surely not such

an inequality as ought to be overlooked or re

garded as immaterial. It will be shown by the

comparisons which I am about to exhibit, that

the rule of representation proposed, will have the

effect of conferring on the inhabitants of a large

number of small towns, a political power com

pared with that which will be possessed by the

inhabitants of the cities and large towns, in the

proportion of four to one
; and as a general pro

position it will confer on the entire class of popu
lation inhabiting the small towns, an influence

in the legislature of more than three to one
;
the

effect of which will be to giye to representatives

of a little more than a quarter of the people,

resident in towns of less than 2,500 inhabitants,

a permanent, controlling majority, over the rep
resentatives of nearly three-quarters of the people
of the Commonwealth who are inhabitants of the

other towns and of the twelve cities. It will ap

pear, further, that in a large number of instances

the disproportion -will be even far greater than

this.

In applying the principles of the amendment to

the census of 1850, it will be found upon com

putation, that the population of the several towns

as exhibited in that census, will giye a House of

four hundred members. If, according to what

appears to be a literal interpretation of the first

resolve, a member is to be given to each town,

including those since incorporated, it will in

crease the number of members to four hundred

and seven. I do not know whether it was the

intention of the Committee that the first appor
tionment should be upon the number of towns

embraced in the last census, or upon the number

existing at the present time. Perhaps the chair

man of the Committee will be good enough to

explain on this point.

Mr. GHISWOLD. The question was not dis

cussed in the Committee, and it hardly attracted

my attention until after the Report was made.

The Report provides that every town in the Com
monwealth should have one representative ;

but

it further provides that the representation shall

be based upon the census of 1850, as far as

increase is concerned. The question is, whether

towns incorporated since 1850 will be represented

or not. There are some six or seven towns which

have been incorporated since then
; but I really

have not given the matter much attention. Gen
tlemen may argue the matter one way or the

other, as they may see fit.

Mr. HALE. The riews of the chairman of the

Committee concur vfith my own namely, that

this matter is left in doubt. But it seems to me,
not probable that if the plan recommended by the

Committee be adopted, t e basis decided on will

be the state of population at the time of the cen

sus
;
and that the representation will be confined

to the towns which were in existence at the time,

that being the least unreasonable proposition of

the two. Taking, therefore, four hundred as the

number of representatives and dividing the whole

population of the Commonwealth by this mimber,
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it makes a representation equal to one member
for every 2,434 inhabitants. This, then, is the

mean ratio of representation for the whole Com
monwealth. What is very remarkable is, that on

looking to the census for the purpose of ascertain

ing what are the tcwns which hare that number
of inhabitants, it appears that of the whole three

hundred and twenty-one towns in the State there

are less than twenty that have the number cf in

habitants within two hundred of the actual aver

age ratio of the representation of the whole State,

and t at much more than half the represenatives

of the State will be chosen in a population vary

ing more than a thousand from that ratio. In

fact, should this plan of representation go into

effect, more than a quarter of the entire number of

representatives will be chosen by a population of

less than half the number which constitutes the

average ratio of the whole, and more than another

quarter by a population to every representative,

exceeding that ratio by more than a thousand.

These inequalit es may be more clearly exhib

ited in another point of view. A conclusive test

may be obtained by diriding the population into

two equal parts that is, taking about one-half of

the population who reside in the cities and large

towns, having a number of inhabitants above the

ratio, and the other half residing in small towns

with a population below that ratio, for the pur

pose of ascertaining whether the principle of the

resolution gives a fair proportion of political influ

ence to one-half of the inhabitants as compared
with the other half.

On looking at the table which has been printed
for the use of the Convention, and casting up the

population as there given, it will be found that

the twelve cities with twenty-eight of the largest

towns, making forty municipalities, contain a

population of 486,773. That is about equal to

half of the population of the State. The remain

ing towns, two hundred and eighty-one in num
ber, contain a population of 486,942, making a

difference in the population of only one hundred

and sixty-two between one portion and the other.

If we compa C the number of representatives to

which these forty cities and towns will be enti

tled on the principle of t .is amendment, the num
ber in the first case appears to be one hundred

and nineteen, while the other half of the popula
tion residing in the small towns will have a rep
resentation amounting to two hundred and eighty-
one members. Such will be the relative repre
sentation of the two halves of the population
should the plan of the Committee be adopted.
That is, one-half of the people residing in the

small towns will have a majority of one hundred
and sixty-two members in the legislature over

the same number of people residing in the large

towns, giving to the former class, two and two-

fifths votes, for each single vote given to the latter.

Mr. Chairman, can such a system as this be

called an equal one ? Will such a system operate

equally in the different parts of the Common
wealth, and place the interests of different classes

of the community on an equal footing ? Is it

reasonable that the power of the Commonwealth
should be distributed among the people in so un

equal proportions as this ? Such an apportion
ment makes no approach to equality.

A similar comparison may be made in another

form. Take for example a bare majority of mem
bers to be returned by the smaller towns, say two

hundred and one, and compare the population
which they will represent with that which will be

represented by the other hundred and ninety-nine
members. I find, on computation, that the popu
lation of the two hundred and one towns entitled

to elect that number of representatives is 251,807,

a little more than a quarter of the population of

the State
; and that of the towns entitled to elect

the other hundred and ninety-nine representatives
is 721,916 nearly three to one

;
a majority of

two representatives elected on one side, and a

majority of the people entitled to elect of over

400,000 on the other side. The average ratio of

representation by which the majority will be elect

ed, is one representative for every 1,252 inhabi

tants, while the minority of one hundred and

ninety-nine members will represent an average of

3,627 inhabitants each.

It will be observed that these are not compari
sons based on a selection of extreme cases, but

they are based on a comparison of the effect of

the rule of apportionment of the entire popula

tion, as divided into two parts.

I will now carry out this sub-division in an

other form and divide the number of representa

tives into quarters. There will be a hundred

members from a hundred towns representing a

population of 85,667 that is to say, there will be

one representative in these one hundred towns

for every 856 inhabitants, the largest town having
110 inhabitants and the smallest 210. The other

three hundred representatives will be chosen by
888,048 inhabitants; so that less than one-tenth

of the population will elect one-quarter of the

representatives. It is unnecessary to ask whether

there is any equality or justice in making such a

distinction between one-quarter of the people

and the other three-quarters. Another hundred

representatives will be elected by towns contain

ing 163,448 inhabitants
;

or one for every 1,634 ;

a third hundred by 295,907, or one representa

tive to a population of 2,959 ;
and the fourth
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hundred by the inhabitants of the cities and largest

towns containing a population of 423,917. This

shows the differences of political power of the

Commonwealth proposed to be conferred upon
diiferent classes of people in the Commonwealth ;

the difference in favor of one-quarter compared
to another quarter, being very nearly in the pro

portion of live to one.

It may be deserving of consideration to observe

the effect of the principle of the resolution upon
the inhabitants of the city of Boston, in compari
son with its application to towns of the smaller

class. With a population of 138,788, Boston

will be entitled, by the terms of the amendment,
to twenty-eight representatives. There are twenty-

eight towns in the State of the smallest class,

containing, in the aggregate, 14,984 inhabitants.

Each toAvn being allowed to possess the right of

electing a representative, the popxilation of these

towns will of course possess the power of counter

balancing and controlling, by the votes of their

members, the influence of the united representa

tion of the city, on all questions which come
before the legislature. The power thus placed in

the hands of a small portion of the people of

the Commonwealth, residing for the most part at

a distance from the city, in the extraordinary

proportion which gives to each of them a greater

influence in the management of all the public
concerns of the Commonwealth, in the propor
tion of nine to one, than is given to any individ

ual who may reside in the city, surely cannot be

called republican equality. It is not merely on

political questions, which often arise in the com

munity of a nature to profoundly agitate the

public mind, on grave matters of either a nation

al or a local character or in questions like the

choice of United States Senator, the election of

governor and other public officers, when there is no

choice by the people, but it is also in the manage
ment of the various affairs of business, embrac

ing the commercial policy of the State the inter

ests of navigation and manufactures, questions of

banking and insurance, the superintendence of

all measures of public improvement, the affairs

of education, and everything else which makes

up the business of state legislation it is all these

prerogatives of an elective government, which

the amendment proposes to impart to the electors

of the city in the sparing proportion which I

have described, compared with the power con

ferred on every citizen of the privileged towns.

It is in fact the creation of a new system of

boroughs, for the revival of the rotten borough

system, now exploded even in England.
Mr. Chairman, I would not have it understood

that I dwell upon the single question of the rep

resentation of the city of Boston because it is an

extreme case, injurious to its inhabitants by de

priving them of their equal share of the political

power of the State. This is but one point of

view in which I wish to present it, as showing a

disposition in the Convention, if the proposition

should prevail, to establish a system of govern
ment not held on the principle of the equal right of

every citizen, but upon a system of arbitrary con

servatism, which has no precedent in any demo

cratic government in the world. But it is chiefly

for the purpose of illustrating the principle which

runs throughout the whole apportionment of rep

resentatives among towns in every part of the

State, whether they are compared with reference

to their locality to the dimensions of the several

municipalities, or to the occupations or indus

trial pursuits of the inhabitants, or in their posi

tion in regard to property, and participation in

large transactions of business. The scheme seems

to have its basis in a jealousy of the influence of

men of property, as if that influence had been

abused in this Commonwealth, and in a design
to concentrate the political power in the hands of

a minority of the people, consisting chiefly of the

farmers and artisans of the small towns, who are,

of course, entitled to a maintenance of their due

proportion of political power and no~more. Its

inequalities are not limited to the attainment of

this object, but it is demonstrated that this effect

is produced by it. In whatever part of the Com
monwealth persevering industry and skill, in any
commercial, manufacturing or other enterprise,

has led to the accumulation of property, for the

benefit of its individual proprietors, and at the

same time of all the inhabitants of the town, in

all those places without exception, the growth of

improvement and of population has marked those

towns for the exclusion of their inhabitants in the

proposed system of representation for an equal

share in the power of government ;
and it is only

to the inhabitants who have limited their efforts

to the cultivation of the soil, or to pursuits which

have exempted their respective towns from those

great improvements which have so signally

changed the face of the Commonwealth within

the last thirty years, that the privilege is reserved

of controlling the affairs of the Commonwealth

by means of an undue share in the representa
tion. This position is, perhaps, sufficiently proved

by the statements which I have made of the com

parative effect of the proposed system of represen

tation, upon the large and the small municipali
ties

;
but I propose to illustrate it by further

examples. There are sixty-eight towns, with a

population of 49,781, which are to have sixty-

eight representatives the same number that the



33d day.] HOUSE OF REPRESENTATIVES. 841

Tuesday,] HALE. [June 14th.

twelve cities of the Commonwealth will be en

titled to, with a population of 314,000. So that

49,781 inhabitants of sixty-eight towns are to

have precisely the same strength of representation,

as about seven times the number of inhabitants the

cities are to have. Xow I ask if that is giving
to the people of the cities the same right to elect

and to be elected, which is conferred, upon others ?

Does it give to everyman an equal voice in the busi

ness of the Commonwealth, and in the manage
ment of the important concerns of the State ? Has
the population of these comparatively small towns,

the same interest in the successful management of

all the varied and great, interests of these twelve

cities, as the people of the cities themselves have r

There are certain interests to be represented here,

which the members from these small towns are

comparatively unacquainted with. The very
reason why so large a number of inhabitants con

centrate in these large cities, is because the great

interests of business are concentrated there, and

those interests require legislation in proportion to

their novelty, magnitude and importance. They
require to be regulated by legislation, with the

aid of men acquainted with them. The magni
tude of those interests is precisely in proportion
to the number of inhabitants.

I do not propose or desire that property should

be made the basis of representation, or that there

should be any additional power given to the in

habitants of the cities, on the ground that they
have more property than the people of the towns.

I ask for no such distinction. But, on the other

hand, there is no reason why a population, having
the most important interests of business, should

be represented in an inverse proportion to their

property, as will be the case if this Report is

adopted, for that is the principle which runs

through the whole of it. The large cities and

towns arc deprived of their equal proportion of

representation because they have the larger popu
lation, and they have the larger population be

cause they have the largest accumulations of

property. The interests of property requiring

legislation, as well as the personal rights of the

inhabitants of the large towns, deserve protection
in proportion to their numbers, and the persons
who have a direct interest in that property should

be interested with an equal share in that legisla

tion. Why, then, adopt the system of representa

tion, the principle if it can be called a principle

which gives the controlling power over all the

industrial interests as well as over all the other

concerns of the Commonwealth, to that part of

the inhabitants of the State who have the smallest

portion of immediate interests in them, and of

acquaintance with them ? Why adopt a principle

of bestowing power, not in proportion to popula

tion, but merely upon the ground of the mere

privilege of a corporation I will not say an

ancient privilege, because corporations lately estab

lished, will be entitled to the same power.
Now let us see how the principle applies to

counties of the Commonwealth. The chairman

of the Committee (Mr. Griswold) alluded to some

of the inequalities, but he thought them unim

portant. Let us see whether they are in fact as

unimportant as the chairman imagines. Take,
for example, the counties of Franklin, Hampshire,
and Berkshire. With an aggregate population of

136,967, they will send ninety-nine members to

the legislature, while the city of Boston, with a

larger population than these three entire counties,

will send but twenty-eight. The city of Cam

bridge, with a population of 14,825, is to be placed

on a par, in point of representation, with the

towns of Boxborough, Burlington, and Carlisle, in

the same county, with a population of 1,480 a dis

proportion of ten to one. Waltham, an enterpris

ing manufacturing town in Middlesex County,
with 4,483 inhabitants, is to be satisfied, with a sin

gle representative, while seven towns in the same

county, with a joint population of 4,456, arc to be

entitled to seven, and are now represented by that

number of delegates in the Convention. Quincy,
with a population of 4,958, and Barnstable, with

4,805, towns of rapid growth, are to have but one

representative each, while twelve towns in the

State, with a joint population of 4,709, are to be

privileged with twelve representatives. Of what

value is the right of .suffrage in these large towns,

when it is to be neutralized and overpowered, by
voters in other towns privileged with twelve times

their relative weight ? Three cities and four

manufacturing towns in Middlesex County, with

79,088 inhabitants will be entitled to eighteen rep

resentatives, while 76,674 inhabitants in forty-

three other towns, composing the rest of the

county, will have forty-four. The county of

Berkshire, with a third part of the inhabitants of

Suffolk, will be entitled to two more representa

tives. Worcester County, with 19,000 less inhab

itants than Suffolk, will have double the number

of representatives. Barnstable, with 3,000 more

inhabitants than Franklin, will have but half

the number of representatives. Franklin, with

30,888 inhabitants, will have the same number of

representatives as Bristol, with 74,979. Dukes

County will be entitled to three representatives,

while the neighboring county of Nantucket, with

double the population, will have but two. These

inequalities, if they can be supposed to be casual

in their application to particular localities, show

the gross defect of the rule adopted. If they are
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intentional, and were deliberately introduced on

the principle which I have attempted to describe,

they are entirely indefensible by any sound argu

ment, on whatever hypothesis it may be at

tempted.
In the face of these proofs of the gross inequali

ties of the system of representation reported by
the Committee, and of the entire absence of any

just principle on which the apportionment pro
vided for in it can rest, I am persuaded it cannot

meet with the approval of this Convention. I

have therefore offered, with the consent and re

commendation of ten members of the Committee,
a substitute, based on a principle of entire equali

ty, in its application to all parts of the Common
wealth, and all classes of people, and one which

can be carried into effect by dividing the Com
monwealth into equal districts according to popu
lation, and ask the adoption of it as an amend
ment of the resolution now under the considera

tion of this Committee.

Mr. SCHOULER, of Boston. As one of those

who signed the Minority Report, and who dissent

ed very strongly from the Report of the majority,
I desire to address the Convention upon the sub

ject. The chairman of the Committee (Mr. Gris-

wold) has very elaborately and very ably

presented his views of the question, and although
I do not feel able to present my views with half

the ability which characterized his remarks, yet,

Sir, as it is the desire, undoubtedly, of this Con
vention to hear all sides, and then decide upon
the weight of argument before them, I wish to

state the reasons by which I shall be governed in

giving my vote upon this important matter.

The chairman of the Committee has had a full

house to listen to his remarks, and I deem it un
fortunate that we should be compelled to address

comparatively empty benches.

On motion of Mr. BIRD, of Walpole, (Mr.
Schouler giving way for that purpose,) the Com-
mitte2 rose, reported progress to

THE CONVENTION,

and asked leave to sit again.

Leave was granted.

On motion of Mr. BALL, of Upton, the Con

vention, at ten minutes past six o clock, ad

journed.

WEDNESDAY, June 15, 1853.

The Convention assembled at 10 o clock, A.

M., pursuant to adjournment.

Prayer by the Chaplain.
The Journal of yesterday was read.

Petition of Women of Worcester,

Mr. GREENE, of Brookfield, presented the

petition of Mary E. C. Higginson and twenty
others, and Emily A. Loveland and twenty
others, women of Worcester, in aid of the petition

of Mrs. Abby Alcott and others praying that the

female adult citizens of this Commonwealth may
be permitted to vote upon the amended Constitu

tion, when it shall be submitted to the people for

ratification.

Order relating to the Militia.

On motion by Mr. WHITNEY, of Boylston,
it \ras

Ordered, That the Committee to whom was
referred so much of the Constitution as relates to

the Militia, be instructed to consider the expe
diency of so amending the Constitution as to

strike out whatever in it relates to the militia ;

and instead thereof, provide for the registration of

all citizens, between twenty-one and fifty years of

age, as a standing police of the Commonwealth,
to render such assistance as may at any time be

necessary for the preservation of the peace, and
the faithful and efficient execution of the laws of

the Commonwealth.

Basis of Representation.

On motion of Mr. AUSTIN, of Swanzey, the

Convention resolved itself into

COMMITTEE OF THE WHOLE,

Upon the unfinished business of yesterday, being
the Report of the Committee on the subject of the

House of Representatives, the immediate question

being upon the amendment offered by the mem
ber from Boston, (Mr. Hale,) to substitute the

Minority for the Majority Report.
Mr. SCHOULER, of Boston, who was entitled

to the floor, yielded it to the venerable member
from Beverly, (Mr. Rantoul).

Mr. RANTOUL, of Beverly. The only

apology I have to offer for addressing the Com
mittee at this time is, that being one of the Com
mittee who reported the resolves relating to the

apportionment of representatives, and differing in

common with others from the Majority Report, I

desire to state the reasons why we arc thus at va

riance. The gentleman for Erving, (Mr. Gris-

wold,) yesterday undertook to support the

principle of the Majority Report, by referring

to the history of the Commonwealth from the

foundation of the first settlement to the present

time. But I think, Sir, that upon a careful re

view of that history, it will be seen that it does

not sustain his argument. He contended, I

believe, that the principle of an unequal repre

sentation, and a numerous House, was to be
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sustained by ancient usage, and by the practice

of the people of this Commonwealth. I, Sir, en

tertain an entirely different view from that
;

and as the gentleman referred to the first settlement

of the country, I, too, will go back to that period.

The establishment of the first permanent set

tlement in Massachusetts proper, was in Salem,

in the year 1626, by Iloger Conant and seven or

eight associates. These persons managed the

affairs of the government in their own way, and

two years were passed without any interruption.

In 1628, Governor Endicott came over, with a

colony of about one hundred persons, he having
been appointed by a chartered company in Eng
land, as the governor of their plantation in Massa

chusetts Bay. There was no direct representation
of the people. A number of persons were appointed
to assist him in the performance of his duties, and

thus associated, they carried on the government for

two years. At the end of that time, the company
in England resolved to emigrate to this country,
and they did so, and appointed Governor Win-

throp to take charge of their affairs. A deputy-

governor and a number of assistants were also

appointed to assist him, and, with the freemen of

the company, being the grantees of the Charter,

they formed a corporate body. The residue of

the population had no part whatever in the gov

ernment, but it was carried on for many years

entirely by the freemen of the company, in con

junction with the governor, deputy-governor and

assistants. Their Charter did not provide for the

establishment of a House of Representatives, and

they consequently had no power to delegate any
one to represent them. This state of things con

tinued for four or five years, during which time

the governor, the deputy-governor and the assist

ants, together with the freemen, assembled at

Boston for the purpose of making laws to carry
on the government. The body having become

somewhat numerous, and a great deal of trouble

and inconvenience being occasioned by the assem

bling together of all the freemen of the company,
it was decided whether legally or not, it is not

for me to say that, inasmuch as the Charter con

ferred upon them the right to vote, that the free

men should have the privilege of exercising that

right through the delegates or deputies whom
they might elect for that purpose ;

so that, instead

of all of the freemen being compelled to go to

Boston, to vote upon questions of government,

they could send two or three delegates from the

respective towns. This was the first step towards

the formation of the House of Representatives.
These delegates or deputies, assembled in one

room with the governor, the deputy-governor
and assistants, carried on the business as one

body. There was, therefore, no distinct repre

sentative body.
This state of things continued for about ten

years, during which time many towns had been

created, and the settlement of the country had

increased very rapidly ; from the arrival of Gov
ernor Winthrop from England, the emigration to

the country had been very great. Many of these

towns were formed before the freemen had con

cluded to send deputies to represent them. It

was not, however, until the year 1644 or 1645,

that the body of delegates elected by the freemen,
assembled together in one body, and constituted

what was called the House of Representatives,
but whether it was a legal proceeding or not, is

questionable ;
or whether they had any right,

under the Charter, is doubtful, as it contains no

provision to that effect. They, at any rate, as

sumed the right, constituted themselves a House
of Representatives, and chose a Speaker, Mr.

Hawthorne, of Salem, and this is the origin of

that body in tills Commonwealth. It will be

perceived that the House of Representatives was

not formed until some years after the first settle

ment, and was not perfected until a considerable

number of towns had been established. These

towns were incorporated for other purposes than

merely to send delegates to represent them. They
were mainly incorporated with a view to the sup

port of public worship, for the establishment of

public schools, and for a variety of other objects

in which the unity of the people in such a com

munity, would be required. After the year 1644,

the government was carried on under the Charter

that was granted to the company in England, un

til 1684 or 168-5, when the Charter was vacated,

on the ground that they had infringed upon its

provisions, by pursuing the course they did, and

among others, was the charge made, that they had

no authority to establish the House of Repre
sentatives.

At this time, about the year 168.5, the gov
ernment was carried on by Sir Edmond Andross,

who was appointed in England ;
and he, together

with his councillors or assistants, ruled in an ar

bitrary manner, without any connection with the

people whatever, for nearly four years, when he

was displaced from his office by an insurrection

of the people, which took place soon after infor

mation had been received of the Revolution in

England, 1688. The people put Andross in

prison, and renewed the government under the

provisions ofthe old Charter that had been vacated.

Now up to this period, there certainly can be no

pretence in the argument of the gentleman for

Erving, (Mr. Griswold,) that there was a immer-

ous representation. Such a system of represeu-
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tation would not have been possible, because, in

the first place, there was not a very large number
of towns to be represented, and in the next place,

every town could not send more than two or

three deputies, which, of course, would not allow

it to be very numerous.

Again, another check upon a too numerous

representation was the necessity that every town
was under, which sent a delegate, at that time,

of paying not only for the attendance of that

delegate, but paying also for his travel. In fact,

the towns had to meet the whole expense of send

ing their representatives to attend the general
court in Boston.

If there had been no other che k, that would
have been effectual in preventing too numerous a

representation, because no town would have been

to the expense of sending a delegate to Boston,

paying his travelling expenses, and supporting
him while here, unless there was some very im

portant questions to be considered in which they
had a special interest. I think, therefore, from
the commencement of the settlement at Salem,

up to the vacation of the charter, and Sir Ed-
raond Andres s government, there can be no foun

dation for the argximent of the gentleman.

Then, again, in regard to the inequalities of

representation, it could not have been very un
equal, though somewhat so. It will always be

impracticable to make a representation exactly

equal, unless you divide the town linos, and
make an arithmetical division of the inhabitants.

But representation at that time was as nearly

equal as well could be expected, because all of

the towns were small, with the exception of Bos

ton, which I shall not embrace in my allusions

at all. A town was generally incorporated when
it possessed the means of supporting public wor

ship, and when there were a sufficient number of

persons in the vicinity to carry on that worship
in a body. Up to that time, therefore, the rep
resentation could not have been very numerous,
and was as nearly equal as the circumstances

would permit. When the Revolution occurred

in England, in 1088, it was said that that Revolu
tion was founded upon the desire not to give the

people a greater power, or influence, or right in

society, but simply to give security and protection
to the property held by the minority of the people.

After that Revolution, a new Charter was

granted to the Colony, under William and Mary,
and it was received in Massachusetts in 1692.

That Charter provided not for a representation of

the people, but for a representation of the prop

erty, for the Revolution had been brought about

particularly with reference to property, and not

with regard to popular rights. It provided that

each town should be entitled to two representa

tives, who, in a body, should constitute the House
of Representatives ;

but that the voters for these

delegates should not be the people at large, but

the people of property. It required that a man,
in order to be qualified for a voter, should have a

freehold worth forty shillings per annum, or prop

erty to the value of fifty pounds sterling, which

is about equal to two hundred and twenty-three
dollars of our money. If we compare, however,
the value of labor at that time with the value of

labor at the present day, we should find that in

stead of two hundred and twenty-three dollars,

it would be equal now to about seven hundred

dollars. That is, it would take a laboring man
as long to earn two hundred and twenty-three
dollars then, as it does to earn seven hundred

dollars at the present time. This charter, there

fore, being founded upon property, it thus pro
vided for a representation of the property in the

community, and not of the people generally. It

continued in force until the breaking out of the

American Revolution. It authorized the general

court to make a change in the number of delegates

if necessary, only two being provided for by it,

and more or less changes were made between

the time of its adoption and the revolutionary
war ;

some towns being authorized to send a

larger number of delegates than others on account

of their increased population, though they were

generally limited to a specific number. And yet
the representation could not have been otherwise

than equal, because then there were no large

towns in the Commonwealth except Boston.

Salem and Marblehead were, I believe, the two

largest, but neither of them contained more than

seven thousand inhabitants. I may also remark,
in respect to this period, that an increase in the

number of representatives was prevented by the

rule that every town should pay its own dele

gates, not only for their attendance but for their

travel
;
and it acted as an effectual cheek to a

numerous representation in the same manner
that it did before, under the Colonial Charter.

This state of things continued until the year
1778. At that time a Constitution was framed by
the general court acting in convention, and sub

mitted to the people. By that instrument repre
sentatives were to be apportioned according to

the number of voters. Yet in this there was an

express provision that representatives should be

paid for their travel and attendance by the towns

which sent them. In 1780 the Constitution

under which we now live and are acting, was
framed. In this Constitution there was a provi
sion for a representation predicated upon the

number of polls, one hundred and fifty polls
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being necessary to send one representative, and

the addition of two hundred and twenty-five be

ing required for each additional representative.

All towns incorporated before the year 1780 had

the privilege of sending one representative, no

matter what was the number of their population,

but all towns created after that year, unless they
had one hundred and fifty polls were deprived of

that privilege.

Xow, although gentlemen may suppose from

the argument of my fr end for Erving that there

was a very great inequality of representation in

this provision of the Constitution, yet I will call

their attention to another provision which will

probably counterbalance this unequal and nu
merous representation ;

I refer to the apportion
ment of the Senate, which was to be apportioned

among the several districts according to the taxes

paid, which gave a preponderance of representa

tion in the Senate to the large towns, and to the

more wealthy parts of the Commonwealth.
There were, in fact, no large towns except in the

commercial and maritime portions of the State,

and they were accordingly the only ones to be

favored by the arrangement ;
while on the other

hand, by the operation of the other provision of

the Constitution, the preponderance of represen
tation in the House of Representatives was given
to the agricultural parts of the Commonwealth.
But we now predicate the representation in the

Senate upon a different principle. We have pro
vided that it shall be predicated, not according to

taxes paid, but upon the number of inhabitants

and in single districts, thus destroying the power
which was formerly enjoyed by the more wealthy
and populous parts of the Commonwealth under

the organization of the old Constitution and the

principle of representation by property. There

have been numerous attempts since 1780, (I think

no less than four,) to change the basis of repre

sentation, and it shows plainly to my mind that

the people are not perfectly satisfied with the

principle which exists, and has existed since the

adoption of the Constitution of 1780, but desire a

change.
In the first place the attempt to counterbalance

an unequal representation in the House of Rep
resentatives by an unequal representation in the

Senate was not satisfactory. One was considered

as an offset to the other. The Convention of

1820 adopted that principle, and submitted the

proposition to the people that the representation in

the Senate should be according to the taxes paid,

limiting, however, the number to which each par
ticular district should be entitled, so that in fact

if the amendment had been adopted by the people
the inequality of representation in the Senate

would not have been so great as previous to that

time. That amendment, however, was not adopt
ed. After the separation of Maine from the State,

Boston, under this rule, was entitled to eight sen

ators from its amount of property, but it was nev

er allowed to hare that number for the reason

that it had never been divided into districts.

The Constitution provided that there should be no

more than six senators to each district, and Bos

ton, therefore, though being strictly entitled to

eight, never had but six senators. I do not com

plain of that, however, because I regard the prin

ciple of representation of property as wrong ; but

what I complain of is, that you are going to abol

ish this principle of property representation and

retain the principle of an unequal and very nu
merous representation of the people in the House.

You will, if the amendment to the Constitution

as proposed by the Majority Report should be

adopted by the Convention and by the people,

have large and troublesome houses, and long ses

sions will be the conscqiience.

The Constitution of 1780 provided that the

travel of members should be paid by the ptiblic

treasury, and the expense of their stay here was

borne by the towns they represented ;
but it was

afterwards modified, in one instance, so that the

expense of members during the first twenty days
of the session should be paid by the State, and

after that time it should be paid by the towns.

This was a partial innovation upon the old prin

ciple, but since then it lias become a settled prac

tice to pay entirely from the State treasury.

In respect to the inequality of representation, I

would make a few suggestions in addition to those

made last evening by the gentleman from Boston.

These inequalities are mostly apparent in towns

which are situated in the vicinity of each other.

For instance, a town containing l-,999 inhabitants

under this amendment is to have no more

representation than a town which contains only
210 inhabitants and which adjoins it. These

are the extremes, but there are many towns

between these extremes that will be most un

fairly and unequally represented. There are

ten towns in the Commonwealth, each having
five hundred inhabitants and under

;
while the

general average of these towns is only three hun
dred and sixty-eight inhabitants, so that they
have ten representatives, being one for every three

hundred and sixty-eight of the people. There

are forty- six towns that have a population rang

ing from five hundred to one thousand, amount

ing in all to thirty-four thousand and four inhab

itants. These towns will consequently have

forty-six representatives, or one for every seven

hundred and fifty-six of the inhabitants. Then
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there are one hundred and twenty-five towns,

containing a population of one hundred and

eighty-one thousand, seven hundred and thirty-

six inhabitants, who will have one hundred and

twenty-live representatives, averaging one for

every fourteen hundred and fifty- three inhabi

tants. Now it will be perceived that the ten

towns first mentioned have, on an average, half

the number of the inhabitants of the forty-six

towns following; and the one hundred and

twenty-five towns mentioned have nearly double

the number for each representative that the forty-

six towns have. Without giving their names I

will merely state the population of the ten towns

I allude to: 404, 467, 411, 465, 242, 394, 340,

210, 500, 262. From the difference in these

numbers it must be apparent that the inequality

of representation in those towns is very great.

And if you go further, by looking at the towns

from two thousand and upwards, it will be seen

that the inequality is much greater.

There is another point to which I will allude.

There are two hundred towns in this Common
wealth with less than twenty-four hundred inhab

itants in each town. Unitedly they have a pop
ulation of 217,328, being less than one-fourth of

the whole population of the Commonwealth, and

yet they are allowed to hare one-half of the rep
resentation. The amendment, if adopted, under

this arrangement, would therefore bestow upon
one-quarter of the inhabitants the control of the

remaining three-fourths.

There is another important consideration, and

that is with reference to the discrepancy of the

representation in the different towns which are,

so to speak, intermixed with each other. There

may be a small town here, and immediately ad

joining it a large town, the representatives of

which may not exceed in number those of its

neighbor. The city of Lynn, for instance, con

tains 13,000 inhabitants and upwards, and is enti

tled, consequently, to three representatives. There

are three small towns which adjoin Lynn, con

taining together a population of about three thou

sand inhabitants, for whom they are allowed three

representatives, while the city of Lynn, containing
four times their amount of population, is only
entitled to the same number. Instances of a

similar kind may be found in every portion of the

State, and they form striking examples of the

inequality which will exist under the proposed

system of representation.

There is another view of the subject to be taken

with reference especially to the counties of the

Commonwealth. The county of Essex contains

127,170 inhabitants, and according to the new

plan proposed, will be entitled to forty-three rep

resentatives. Then I will put together the county
of Hampshire, containing 34,290 inhabitants, the

county of Franklin, containing a population of

30,888 inhabitants
; and the county of Berkshire,

with a population of 48,937 inhabitants, making
a total population of 114,115 inhabitants, which

population, in the aggregate, is entitled to eighty-
three representatives, while the county of Essex,

containing 127,170 inhabitants is entitled to forty-
three representatives only, or a little more than

half the representation that the three counties

first named arc to be allowed. This is not show

ing the inequality of representation which exists

between towns, but which exists between great
sections of the Commonwealth. I intend, how
ever, in all of my calculations to leave the city of

Boston out of the case, as it stands by itself, and

will probably be taken care of by the gentlemen
who represent that city. But there are certain

counties lying to the eastward of Boston, who are

entitled to a consideration in regard to this mat
ter. I will take the counties of Essex, Bristol,

Plymouth and Barnstable, containing 290,655 in

habitants, and have one hundred and seven repre

sentatives, and on comparing them with the four

western counties, it will be found that the four

western counties, with a population of 164,339,

being 126,316 less than the four eastern counties,

have one hundred and six representatives. The
four western counties, with less than one- sixth

of the population of the State, will have more

than one-fourth of the representation. Yet our

Constitution expressly declares that the represen
tation in the House of Representatives shall be a

representation of the people founded upon prin

ciples of equality. If it was not for this unequal

representation of the great sections of the Com
monwealth, I should think the discrepancy be

tween the towns would be much less objectiona-

able, but when we consider that the occupations

and employments of the people of those great sec

tions is entirely diverse, and that they have an

equal right and interest in an equal representation
in the House, I say it is not to be expected that

this Convention will sanction any principle that

shall give to one-sixth part of the population one-

fourth of the representation, and thus destroy the

just and true proportions between the eastern and

western parts of the State.

I have compared four eastern counties with

four of the western counties, but a stronger case

may be made out, by comparing the county of

Franklin in the west, with the county of Barn-

stable in the east. The county of Franklin, with

a population of 30,888, by the new apportion

ment, is entitled to twenty-six representatives,

while Barnstable, though containing 33,997 in-
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habitants, is entitled to thirteen representatives

only that is, just one-half the number of repre

sentatives apportioned to Franklin. Can this be

considered right and fair ? The people in the

county of Barnstable are mostly fishermen, and find

it convenient for their occupation to settle them
selves in towns containing a population of from

two to three thousand inhabitants. The people in

the county of Franklin being mostly farmers, and
those who follow agricultural pursuits, find it for

their accommodation to sett e in smaller towns,
and they accordingly do so. But is it not an

unequal representation when a man in Franklin

possesses, as he does from the nature of the case,

double the right of a voter, that belongs to a man
in Barnstable r

In the Constitution of the United States, there

is a principle, that taxation and representation
shall be apportioned with reference, in the first

place, to the white population, after which is to

be added thereto three-fifths of all other persons.
This principle is also introduced into the Consti

tutions of some of the slave States. In the case

of the county of Barnstable, the population is

not considered as three-fifths, but only as one-

half. That is, a man in Barnstable County, in

electing the members of the House of Represen
tatives, can have only one-half of the political

influence that a man in Franklin County can

have. Sir, I hope that, notwithstanding what
has been said upon this subject, such an extreme

as that will never be incorporated into any pro
vision that we may insert in the Constitution.

It has been remarked, by some gentlemen, in

speaking of the size of the House, that a large

body of this kind was a greater security against

out-door influence, and log-rolling, as it was

termed, than a small House. Now,; Sir, in regard
to this subject, I entertain an entirely different

opinion from that gentleman. The fair page of

the history of Massachusetts has never vet been

sullied by the record of any instance of corrup
tion or wickedness

;
but I know, Sir, from my

own observation, and from information I have

derived elsewhere, that there has been a vast deal

of outside influence exercised in regard to get

ting matters through the legislature. And it is

my settled belief, that this influence can be more

readily and effectually exercised where the House
consists of a very large number of members,
than where it is reduced to a much smaller num
ber say from one hundred to one hundred and

fifty. To illustrate my idea, I will suppose a

case, though I do not mean to be understood as

alluding to any transaction that has ever occurred

in our legislature. Suppose that a project was
set on foot, fdr building a canal from Boston to

the Hudson River, running through the western

part of the State, (and such a project was origi

nated about twenty-five years ago, and strongly

recommended by the gorernor,) and that an act

of incorporation had been given the company,
and a sufficient sum subscribed to enable them to

commence operations, but it had been afterwards

ascertained that they needed more funds to allow

them to carry on the work, and there was no

other resource than to apply for aid from the

public treasury ; suppose that the company thus

incorporated, had money enough to employ

agents, and lawyers to argue their case, and lobby

members, as they are styled, for the purpose of

conferring with the members of the legislature,

but had not sufficient to enable them to proceed
with the work, and desired the State to assume

the burden of the expense ; suppose that the

matter was pending before the legislature, and

that sixty out of its three hundred members, or

one- fifth part, accepted an invitation, and were

transported to the Hoosac Mountain, to witness

the operation of boring the mountain, for a pas

sage for the proposed canal, and that, during
their absence, they were treated and entertained

at every stage of their journey, in a sumptuous
manner

; having viewed the scheme, they are

then carried into the State of New York, thence

down the Hudson River to the city ofNew York,
and from there to Boston

;
and that, pending the

discussion in the House of Representatives a

free entertainment should be provided at certain

hotels in the city of Boston, and that every one of

the members who were thus transported to view

the proposed tunnel, when the question should

be taken in the House, on granting the aid of the

State, were in favor of the petitioners ? All this

may take place with a House of Representatives

containing three hundred members. Now I will

submit it to you, Sir, whether, if that House con

sisted of one hundred members, instead of three

hundred members, one-fifth of them would have

been invited, or, if invited, would have consented

to undertake that journey, and that the other ap

pliances would have been attempted ? In my
opinion, Sir, it would not. It never could take

place in a small House. I have stated a supposed

case, but it is one that appears to me might easily

be made a real case, in a House consisting of three

hundred or more members, but an influence of

that kind could never be exerted in a small body.
The gentleman also stated that the House of

Representatives is a place for political education,

and therefore we might very well provide that a

large number of persons might be sent here to ob

tain that political education, which they would

carry away with them, and impart to their con-
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stituents. Now, Sir, it seems to me, that the

gentleman has stated only the &quot;sunny side&quot; of

the question, but there is certainly another and

a &quot;

shady side&quot; to which he has not seen fit to

allude. Of the four hundred members of the leg

islature who are sent here to make laws for the

Commonwealth, only a small portion of them

certainly not to exceed one-half ordinarily can

be well employed in the performance of appro

priate duties. They may sit in this House some

three or four hours of the day, but during all the

remaining time they are at leisure, and some of

them, for such there always will be among so

large a iium)5er, instead of endeavoring to ob

tain that political education, and instead of ad

vancing their knowledge and general information,

and increasing the tone of their rirtue, may take

a widely different course. They may come in

contact with associations in the city of Boston,

which will lead them to contract habi s, the in

fluence of which will produce upon them a very
different result from that supposed by the gentle

man for Erving ,(Mr. Griswold). Instead of

going home with increased intelligence and virtue,

they may go home as gamblers and speculators

and I might as well say office seekers, because

there is not much difference, at any rate, in the

comfort and enjoyment of these two classes of

persons. Spending their time here, without any

regular employment, they may go home with a

distaste for honest labor. Having spent four or

five months here in contact with demoralizing

influences, they may go home with a disrelish for

manly employment, and enter upon a course of

life 110 way agreeable to just views of propriety,

and not tending to advance the best interests of

themselves or of their fellow townsmen.

Gentlemen have spoken of town representation

as lying at the foundation of the prosperity of the

Commonwealth ofMassachusetts. Now, Sir, I deny
that. Massachusetts certainly has greatly pros

pered, and has attained a high degree of physical

prosperity, and an advanced position in intellectual

cultivation, but wherein do those results depend

upon town representation ? Are they so connect

ed, that one necessarily follows the other ? I think

not. Facts will not bear out the conclusion.

Town representation exists nowhere, as far as I

am informed, out of New England. It docs exist

in Connecticut, Vermont, New Hampshire, and

Rhode Island, and in as pure and unadulterated

a form as anywhere else. Now, Sir, let us see if

the history of those States will bear out the asser

tion. What has been the progress of those States

in wealth and general prosperity ? Can it com

pare, in any degree whatever, with that of many
States where the system of district representation

has prevailed ? No, Sir. They have not increased

either in population cr wealth, or in business

affairs generally, with any such rapidity, or to any
such extent, as have the States of New York,
Ohio, Michigan, and many other States which
could be mentioned. Their progress in wealth,
and population, and general prosperity has been,

very much greater than that of the New England
States I have named. They have remained

comparatively stationary, while those others have

advanced with rapid strides.

Now, Sir, if it is true that town representation
is the source of the prosperity of the Common
wealth of Massachusetts, why has it not been the

source of prosperity to the other States of New
England, where it exists ? Is it not then evident

that the assertion is not borne out by facts ?

I know I shall be told, in regard to Maine, that

it has a town representation and has prospered,
but that they have taken care to incorporate into

their Constitution a provision which will, in time,

effectually result in districting the State. It will

not district the State entirely, but it will, so far

as a very large majority of the towns of the State

is concerned. They have provided, by their Con

stitution, that a town having fifteen hundred in

habitants, shall be entitled to one representative ;

that an addition of twenty-two hundred and fifty

shall entitle them to another
;
an addition of three

thousand, to another
;
an addition of three thou

sand seven hundred and fifty, to another
;
an ad

dition of four thousand five hundred, to another,

and so on, increasing the number which shall en

title a town to an additional representative, but

providing further, that no cit)
r or town shall have

more than seven. When their Constitution was
first formed, it provided that the House of Repre
sentatives should consist of not less than one hun

dred, nor more than two hundred members. But
that provision was afterwards altered, and it was
established that the House should consist of one

hundred and fifty-one members. I should have

said before that all towns having less than fifteen

hundred inhabitants were not, as such, entitled

to a representative, but they were to be formed

into districts, and represented as such, according
to the principle of the rule which I have stated.

Now, as the House of Representatives of Maine
can consist of but one hundred and fifty-one

members, a difficulty would arise, \vhen the ap

plication of the preceding rule would give more
than that number of members. To prevent any
such difficulty, it is further provided that the

number of inhabitants which shall entitle a town
to one representative, and the number which
shall entitle it to each additional one, shall be

hanged, whenever, and as often, as the increase
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of the number of inhabitants would give, under

that rule, more than one hundred and fifty-one

representatives. The result would be, that if the

number of inhabitants should double, although it

might mainly be in the cities and large towns on

the sea-coast, a town would be entitled to a repre

sentative only when it had three thousand inhab

itants, and, as a matter of course, all towns

having less than that number, would be thrown

into districts. That would include a large num
ber of the towns of the State, and they would

have the district system, in substance, though not

in theory, because all the towns are to be repre

sented according to the provision I have mention

ed, up to the limit of seven members to any one

town or city.

A word in regard to the number of representa

tives in other States. I think, Sir, that in estab

lishing a system of representation, some reference

should be had, not only to the number of inhabi

tants, but to the area of the State to be represented

that is, that a given number of inhabitants in a

small territory does not necessarily require so

many representatives as the same number of in

habitants would where scattered over a larger

territory. I will read a statement which I hold

in mv hand, showing the population of each

State, its number of square miles, and the num
ber of representatives and senators which compose
their several legislatures. It is as follows : [See

next column.]

By this table it appears that there is no State

out of Xew England which has more than one

hundred and fifty-two members. The great State

of New York having a population three times

that of Massachusetts has only one hundred and

twenty- eight members
;
but I do not believe

what I understood the gentleman for Erving,

(Mr. Griswold,) to say, that in consequence of

this small number of representatives, the amount

of corruption was many times as great as in

Massachusetts. I ask that gentleman if he be

lieves that persons of that corrupt character would

exercise three times the influence upon the legis

lature of New York that they would upon Mas

sachusetts r The population of that State is three

times that of Massachusetts, and of course their

business must, if in proportion to their popula

tion, be three times as extensive
; and, to cany

out the idea, there must be three times as many
agents, three times the log-rolling, three times

the amount of corrupting influence, and three

times the amount of every description of im

proper interference. I doubt whether the gentle

man would go as far as that. I have no doubt

that the c is a great deal of this description of

corruption in that body, but that there is three

Population. Sa- miles*.
|

Sen. i;op .

Alabama, ....
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times the amount brought to bear upon the legis

lature of that State, I very much doubt.

The State of Virginia has the largest House of

Representatives among the States out of New
England. She has one hundred and fifty-two

representatives, and about fifty per cent, larger

population than Massachusetts
;
while her area is

about eight times as large. Virginia has recently

revised her Constmition, and that number has

been fixed for her Hoxise of Representatives.

Now, with regard to my own views in relation

to this matter. I am in favor of reducing the num
ber of members of the House of Representatives
for Massachusetts, to one hundred and fifty.

That is the plan I am in favor of; because I

believe that number will always be sufficient for

the transaction of the public business. I believe

the public business can be transacted with more

facility, and that it will be more expedient for us

to fix the number at one hundred and fifty, than

to extend it farther than that. I entirely concur

in the views which have been expressed here in

relation to the change which is too often made in

our laws. I do not believe it is expedient for one

legislature to meet and enact laws, and then for

the next to repeal them
;
and I believe that a

smaller number of representatives would have

the effect to check that tendency.
It is true that I agreed with the Minority

Report, recommending two hundred and forty
members

;
but I did it because I thought a

smaller number than that would not meet with

favor among the members of the Convention. I,

however, prefer a smaller number
;
and if I find

there is any encouragement for the adoption of a

smaller number, I shall, when the proper time

comes, make such a proposition.

I desire now to read a short extract from a

speech of Judge Story, in the Convention of

1820, upon this subject. The number of repre
sentatives at that time was much larger than now.
I believe it at one time reached as high as seven

hundred and thirty. He says :

&quot; I have learned that we must not, in questions
of government, stand upon abstract principles ;

but must content ourselves with practicable good.
I do not pretend to think, nor do any of its advo
cates think, that the system of the Select Com
mittee is perfect ;

but it will cure some defects in

our present system, which are of great and in

creasing importance. I have always viewed the

representation in the House, under the present
Constitution, as a most serious evil, and alarming
to the future peace and happiness of the State.

My dread has never been of the Senate, but of
that multitudinous assembly which has been seen
within these walls, and may again be seen, if

times of political excitement should occur. The
more numerous the body, the greater the danger

from its movements, at times when it cannot or

will not deliberate. I came here, therefore,

willing and ready to make sacrifices to accom

plish an essential rediiction in that body. It was
the only subject relative to the Constitution upon
which I have always had a decided and earnest

opinion. It was my fortune for some years to

have a seat in oiu- House of Representatives ;
and

for a short time to preside over its sittings, at a

period when it was most numerous and under
the influence of the most powerful excitements.
I am sorry to say it, but such is my opinion, that

in no proper sense could it be called a deliberative

assembly. From the excess of numbers, delibera

tion became almost impossible ; and but for the

good sense and discretion of those who usually
led in the debates, it would have been impractica
ble to have transacted business with anything like

accuracy or safety. That serious public mischiefs

did not arise from the necessary hurry and diffi

culty of the legislative business, is to be accounted
for only from the mutual forbearance and kind
ness of those who enjoyed the confidence of the

respective parties.&quot;

With these remarks, Mr. Chairman, I will

leave the subject.

Mr. SCHOULER, of Boston. As a member of

the Committee by whom these resolutions were

reported, as one who disagrees with the Report of

the majority, and who does not agree with the

Report of the minority, but prefers it to that of

the majority, I wish to express my views on this

great and important subject. I concur with the

chairman of the Committee, (Mr. Griswold,) that

this is the greatest question which will come

before this Convention, because it lies at the root

of all republican government. Indeed, when
we take into consideration the fact that it is a ques
tion of the expression of the will of the people, I

may say that it lies at the foundation of all gov
ernment because there are no governments how
ever despotic they may be, which it does not affect.

The mighty voice of a nation is felt by the great

est despots.

Now, Sir, we have come here for the purpose
of framing a Constitution. We are not now, as

the Pilgrim Fathers were, standing upon a barren

shore in 1620, but we are standing in the midst

of a million of the people of Massachusetts sur

rounded by all the institutions of learning, of

charity, of church, and of everything wliich

makes a people great and a nation happy. And
in many respects, what might have been proper
and expedient for the Pilgrim Fathers in their

day of weakness may not be cither proper or ex

pedient for us in this our day of strength. They
laid down a great many principles that were good,
and those principles will live. They laid down,

among many others, the principle of a representa
tive government in which the people should
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rule. And I have read the history of the early

settlers of this country very differently from the

gentleman for Erving, (Mr. Griswold,) and much
more in accordance with the reading of the

gentleman from Beverly, (Mr. liantoul,) if those

early settlers founded that government upon the

principle that the will of the people should not

be honestly and properly expressed. True, Sir,

they came here bringing many of the notions of

English government with them
;
and they founded

a government in part upon population, and partly

upon town corporations in a degree as the people
of England were previous to the reform of 1831.

The English borough system was, that places

and not men, should be represented. We all

know tii at by the reform in the Constitution of

England at the time I speak of, there were some

sixty or seventy boroughs deprived entirely of

representation. Previous to that time the great

city of Manchester was entirely unrepresented,

while the two boroughs of Gattoii and Sarum,
one of which was a sheep path, and the other a

mound, where only a feAV people lived, and those

under the dictation of the landlords who owned
the soil, were largely represented. Up to the

time I have mentioned, the people of England
could not get over the idea that places and not

men should be represented.

But our Pilgrim Fathers adopted the place

principle only in part. They gave more of free

representation to the people than the people of

England had done, but did not give representa

tion exclusively to the people. They gave a part

to the towns and a part to the people.

Now, Sir, I am not going to follow the gentle

man for Erving through all his historic details.

I think my venerable friend from Beverly, (Mr.

Rantoul,) has answered a great deal of what he

said, but I am going to take up that history at the

time the gentleman for Erving says the principle

of town representation was broken up ; and that

was, as I understood him, in 1839, Avhen it was

fixed that all the towns should not be represented

every year.

Mr. ( J KISWOLD. That was first in 18-37.

Mr. SCHOULER. I understand, the propo
sition was brought forward in 1836 and 1837,

but was not approved by the people until 1839.

Well, Sir, the gentleman for Erving claims

that to be the &quot; FATAL DAY.&quot; Now I ask that

gentleman what there has been fatal about

Massachusetts since that day ? Has there been a

time in her history when she has been more pros

perous ? Has there been a period in her history
when she has increased more rapidly in wealth,

population or contentment, than since that &quot; fatal

day
&quot;

of which the gentleman speaks ? The peo-

54

I pie, so far as evidence exists, are well satisfied

! with this provision of the Constitution as it now

j

stands ; indeed, they were so well satisfied that

!
when the proposition to hold a Convention for

j

the purpose of revising the Constitution was
. brought before them the year before the last, they
i rejected the proposition. They found the pres
ent Constitution to work so well that they said

they would not have a Convention for the pur
pose of amending it. However, upon a second

! trial, a Convention was called, although the propo-

j

sition was adopted by a very small majority of

I the people. And I am glad that the people did

I call a Convention. I am glad that TVC are

j

here, and I believe that before we leave 1 his hall

we shall have a Constitiitioii more consonant

with the spirit of the nineteenth century, and

j

more consonant with the spirit of the people of

Massachusetts than the one now in existence.

But, Sir, I was surprised, I must own I was

surprised, when, yesterday, the gentleman for

Erving, although we have been progressing
for a century in these matters of government,

quoted statute after statute, and man after man,
of those old men who -have gone before us, and

I those old statutes which are bound up in old

musty volumes, but never once quoted from

j

one modern author, unless it was to refer to

letter written by a gentleman from Virginia, and
to quote from the writings of M. De Toequeville,

who, I believe, is a minister of Louis Napoleon.
And he did not tell us who this gentleman from

Virginia was, (doubtless he was one of the &quot; first

j

families
;&quot;)

but he informed us that this celebrated

gentleman from Virginia, had said, that town

representation was necessary for the minority to

keep a check upon the majority, and the gentle-

:

man for Erving, endorses that opinion. Now,

j

Sir, if I know anything about government in this

I country, and of the theory of our institutions, one

! of the first maxims of that government, and of

those institutions, is, that the majority should

I
rule, and not the minority. And that is the

doctrine which I stand here to-day to advocate.

Whether the authority adverse to it, comes from

Virginia or from Kamschatka, I stand here to say,

that the majority and not the minority should rule.

The gentleman has told us that under the system
of town representation we should flourish as a

Commonwealth. I have no doubt of it, but I

believe that we should flourish and grow just as

well, and a little better, under the district system.

Indeed, I have heard the prosperity of Massachu
setts attributed to so many causes, that I hardly
know exactly what is the real cause. Why, Sir,

during the session of this Convention, we have

heard it attributed to the fact, that the Judges of
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Probate were appointed for life
;
we have heard it

attributed to the fact, that the people always elected

their officers by a majoiity. I have heard it said

that it was in consequence of a poll-tax being

paid, but now \ve have found out, according to

the gentleman for Erving, that it is in conse

quence of this town representation. Now, Sir, I

am one of a respectable minority of this Conven

tion who believe that the election of Judges of

Probate for life did not do it, that the payment of

a poll-tax did not do it, and that the executive

council did not do it for I have heard it attributed

to that also.

I will give you what I think is the reason why
we are prosperous, and it is, because we are a free

people, because we are blessed with public schools

i and churches, and because we teach our children

;

to know and do their duties, because we have no

;
institutions among us degrading to labor, and

more than all that, because we sprung from a

good stock and have good blood running in our

veins. The descendants of the Puritans and

Anglo-Saxons, wherever they have gone, whether

to Australia, or the isles of the distant sea, have

carried liberty with them, and when the race dies

out, liberty and progress dies throughout the world.

It makes no difference, whether they have a poll-

tax, or an executive council, or town representa

tion, while the spirit which emanated from the

islands of Great Britain in the great Anglo-Saxon
race actuates them. Upon whatever shore they put
their feet, they carry with them the principles of

freedom, and become the great renovators of the

earth. Habeas corpus, trial by jury, freedom of

the press and speech, the blessings of education,

are among the fruits of this spirit. It does seem to

me, when we attribute our success in life to these

petty accidents, that we degrade our race, we detract

from the virtues of our forefathers and our own.

But to proceed ;
I acknowledge that the present

system of representation is unequal, and I do not

stand here to defend it. I come to bury Caesar,

and not to praise him, but when you compare the

present system with that which the gentleman
for Erving, (Mr. Griswold,) advocates, the one is

as the sun in the heavens, and the other as the

spot which appears upon its disk. You may just

as well look the question plumply in the face, as

old Sir Bial Roach said, in the Irish Parliament;
&quot; the best way to avoid a difficulty, was, to meet

it plump in the face.&quot; Let us look at this ques
tion plump in the face a moment. Take off the

husk and shell of the gentleman s argument, and

look at the kernel, and what does it amount to ?

It is this, that a minority shall rule in this Com
monwealth. We ought to have it if we are

going to adopt such a measure inscribed upon

the roof of this house so that all may read &quot; that

a minority of the people shall rule,&quot; and then

very properly put the words, &quot;God save the

Commonwealth.&quot; The gentleman for Erving
said that certain towns had 110 representation at

all in the legislature of Massachusetts. I disa

gree with him in that statement. Notwithstand

ing they do not have a personal representative

upon this floor, still they were and are represented
under the Constitution of Massachusetts just as

it now stands, as they are represented in the

executive department of the government. They
contribute their share towards electing a governor,
lieutenant-governor, and they are represented in

the Senate. They are represented in this hall

every valuation year, and I believe the gentle
man did not take this into the calculation, when
he used so many figures and fractions. By the

Constitution as it now stands two towns can

combine and elect a representative, and if they
have not felt disposed to do that, it is because

they have not felt the grievance to be so very fatal

after all. The gentleman says that small towns

lose by fractions under the present Constitution.

It is true, they do, but they do not begin to lose

near as much by fractions, as the large towns do.

It takes, I think, a population of 3,000 to elect a

representative in Boston, Worcester or Lowell,
while any town in this Commonwealth of 1,500

inhabitants can elect a representative. If the

city of Boston or the county of Suffolk was rep
resented to-day according to the population and

the Constitution as it now stands, as fully as the

Constitution gives a representation to the county
of Franklin, we should instead of having forty-

four representatives have about sixty-four.

The gentleman in his argument spoke about

centralization. That is a curious word. I recol

lect it as occurring in the essays published in the

Federalist, and the discussion in the various State

Conventions for the adoption of the Federal Con
stitution. There was great fear expressed then of

centralization, but that time has passed by. No
body fears such a thing now, and I trust that we
are not going to be frightened by this bug-bear of

centralization. The gentleman says that in con

sequence of improvements by railroads the great

power of the State is concentrating upon the sea

board or in the cities. But does he not know that it

is a thing which re-acts upon cities. It is true,

in consequence of the improvements which have

been made, that a great many persons from the

country remove to the city for the purpose of

engaging in commercial and business operations.

But these very improvements, which are indeed

the pride and glory of the Commonwealth, take

men away from the cities, and as was said the
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other day in debate, it is a most significant fact,

at which our Puritan fathers would be more

astonished than anything else, that there should

be in the legislature of Massachusetts men here

in their seats every day by 9 or 91-2 o clock in

the morning, and then be at home, forty miles

distance, before sundown, after attending to the

duties of legislation during the day. A great

many people doing business here, have residences

in the counties of Middlesex, Norfolk, and Wor
cester. Therefore, under this state of affairs, I

can entertain no fear of the country towns being

ever controlled by a great over-grown centraliza

tion of power. When we get that Iloosac Tunnel,

as I trust we shall, and Greenfield shall become

the great central point of Franklin County, then

perhaps we will hear from the outside towns of

Franklin about the centralization of power at

Greenfield, and no man will be more eloquent

than the gentleman for Erving, to show that there

is no fear to be apprehended upon that ground.

There are some men who think that the influence

Boston may exert, is dreadful, when the fact is,

that there is hardly a question which comes up
before the legislature when you can bring the

Boston delegation to vote together. True, upon

political questions, where parties divide necessa

rily, the Boston members are something like the

members from Franklin, and they go with the

party, but where the great internal and external

interests of the Commonwealth are concerned they

know no party, and they vote upon one side and

the other just as their inclination and duty prompts
them to do. I do not believe that gentlemen
need entertain any apprehension that Boston will

ever become the seat of a great centraiixatioii of

power. And I think I speak correctly when I

say that there are no men in your House of Rep
resentatives who guard with a more zealous and

vigilant care the interests and welfare of the

Commonwealth in every point, than the men who

represent the large towns. The gentleman for

Erving, after going through with the colonial

history of the government, came down to revolu

tion try history. lie told us that one of the great
j

principles of the llevolution which is true was
j

&quot; that taxation and representation should go !

together.&quot; He also said, which I think is not !

true, that if ~v\v could have forced one representa

tive into the British Parliament, that the llevolu

tion would have been postponed, or might not

have taken place at all. Upon that point 1 should
j

differ with the gentleman, but I wi]l not stop to

argue the question. I come to the point that

taxation and representation should go together. |

I want to know where he stands, where his bill

stand-;, if that is the great principle which he

wishes to see carried out. We have a tax to be

laid this year of $300,000, and I want to know
who is to pay it. The county of Franklin, which

is to have about as many representatives in this

House as the county of Suffolk, pays $6,157 of

this tax, while the county of Suffolk pays

$100,812. The county of Suffolk pays over one-

third of the tax, and yet the gentleman tells us

that taxation and representation should go togeth

er, and the Report which the gentleman has intro

duced violates that principle in every particular

more than anything that was ever presented

to the consideration of an intelligent commu

nity.

Passing from any farther consideration of the

speech of the gentleman for Erving, I come

to the matter more especially before the Com
mittee. The scheme of town representation now

proposed, if such a monstrous inequality can be

called representation, is somewhat a favorite

scheme with my friend for Erving. It is not in

so bad a shape as it once appeared, and it does

allow the city of Boston a few more representa

tives than a certain bill which was introduced by
him a few years ago in this House, for I think by
that bill we were to have nine. I say it is a

favorite theory with him a pet lamb which he

has &quot;

bought and nourished up; it has eat of his

own meat and drank of his own cup, and has

laid in his bosom and been unto him as a daugh

ter,&quot; and which he is now endeavoring to incor

porate into the fundamental principles of our

Constitution. If this thing is to become a part of

the fundamental law of Massachusetts, I would

inquire what is the definition of fundamental law.

Old John Milton I give a great deal more for

his opinions than I do for any of these king s

Charters that were quoted yesterday was the

great Commonwealth man of England. He was

the secretary of Cromwell, was nursed in the

llevolution which resulted in the Commonwealth
of England, and no man understood its principles

so well as he did, and no one understood better

the absurdity of King-craft and the rotten borough

system. He says in his prose works which I

think by the way are a great deal better than the

prose works of most writers and about equal to

his poetical works &quot; that there can be no funda

mental law which is not grounded in right reason,

in justice and in moral right.&quot;
Now this plan of

the gentleman for Erving is not founded in

right reason, in justice and moral right, but is

founded merely upon accidents ;
and town lines

are to make up the great fundamental basis of the

representation of Massachusetts if this Report is

adopted. I always supposed that democracy was

the supremacy of man over his accidents, and yet
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this Pteport is based upon accidents, and makes
accidents supreme over man.

I do not wish to have any other basis than the

basis of man. Man is the government. Man is

the tiling to be represented ;
man is the power to

defend when government or country is attacked
;

and man is the person and the thing upon whom
the interests of government are to operate. I

want a Constitution founded upon man, and I

can only say in the language of that great Com
monwealth man, (John Milton,) that if it be the

absolute determination of this Convention to en-

tlirall the people,
&quot; before so long a lent of serv

itude may they permit us a little shroviiig time,

wherein to speak freely, and take our leave of

liberty.&quot;

This Convention came here to establish justice,

and whatever is not just is wrong ; justice is the

highest attribute of man. We read in Josephus,
and I believe in the book of Esdras, that king
Darius of Persia, once offered a reward to the

man who would tell him what was the strongest

and the greatest power in the world. He who best

solved the question was to sleep upon a golden

bedstead, and to drink out of a golden cup. It

so happened that some of his courtiers said that

the king was the strongest : some said wine ; but

old Zorobabel said JUSTICE was the strongest,

and that even women were stronger than the

king : because he had seen a woman take the

crown from the king s head, and he did not resist

it ;
but justice was the strongest. lie received

the reward, and thus eventually operated, so that

his people were finally led from the waters of

Babylon back again to the pleasant fields of

Israel. I want to have the Constitution founded

in. justice, and I canrlot, for the life of me, see

why one man in the county of Franklin should

be worth nine men in the county of Suffolk, or

why one man in the county of Franklin should

be of more value than two men in the county of

Barnstable. We have heard, year after year, and

day after day, a great deal said about that clause

in the Constitution of the United States, that gives
a representation in the congress of the United

States, founded upon blacks foundedupon slaves.

It has been a therne of declamation in this

State and throughout the country, and will con

tinue to be one, because it is thought to be unjust

that men who are merely passive, owned by oth

er:-;, should have a power in congress, based upon
their number. But you treat us worse than

slaves. The proposition on your table says that

one white man in the county of Franklin shall

count as much as nine wlute men in the county
of Suffolk, and as much as two men in the coun

ty of Barnstable, that old county which stretches

itself Otit into the sea and which has given the

staple of Massachusetts, of which an emblem has

always hung in this old Hall
; a county which

stretches itself out like the arm of a good man
to welcome the fisherman and mariner home from
the far off seas to that haven wherein he would be.

That is the county which has the men who hunt

up the whale and the codfish on the ocean
;
men

whom you would deprive of their true represen
tation in this Hall, and give it to others quite as

respectable, but give it twice as strong if they are

no more respectable.

I wr
ill now state that I am in favor, and always

have been in favor, of single districts. If I had
the making of the Constitution, I would have

a House of Representatives not to exceed two
hundred members, elected by districts, and those

districts formed as nearly as they could be, without

dividing small towns, upon population. That ismy
theory. I was voted down in the Committee, as I

have been voted down before. The next best

thing that was proposed, was the Report of the

minority. It recognizes the principle that the

people shall rule, and therefore, it is just ;
and

what is just I am in favor of. But the gentleman
for Erring, (Mr. Griswold,) said that in the Re

port which he had the honor to make two years

ago, nothing was said about how representatives

should be elected, or what should be the basis
;
he

did not state what he preferred. It is true, but I

find in tliis document an argument in favor of

the district system which the gentleman did not

refer to.

Now, what does he say ? He says :

&quot; The advantages of the single district sytem are

numerous and important. The will of the people
in tins way is much better represented ;

the peo
ple, who know best their own men and interests,
can make their own selection of candidates with
out being exposed to the interference or dictation

of those without the immediate district, and the

senator or councillor thus selected, will feel his

responsibility to the people of the district which
he represents.

The gentleman concludes by saying :

&quot; We cannot better conclude our own views
on tliis subject, than by quoting a portion of the
remarks of the distinguished senator from Mas
sachusetts, the lamented Mr. Bates, of North

ampton, upon the bill for electing members of

congress by single districts.&quot;

And I will also conclude by quoting the same :

&quot; The district system, as far as possible, secures
to the people a correct, fair and full representa
tion. It best conforms to the true spirit and in

tent of the Constitution. The people designate
from among themselves their own representative.
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He is acquainted with their interests, their views,
and feelings, and is, therefore well qualified to

represent them. His dependence is upon them
;

his allegiance is emphatically to them ;
he is un

der the higher obligations, as well as the strong
est inducements, to represent them faithfully and

truly. Moreover, the district can dismiss him.
Their voice in this matter is not liable to be over
ruled and controlled by other districts ; nor is

their representative under any temptation to

look away from them to some dictatorial, self-in

stalled, superintending power elsewhere, for his

nomination, nor to other interests and influences

than theirs, for his election. Thus there is cre

ated in. a district a social as well as political rela

tion, which is as salutary as it is efficient in se

curing mutual confidence and mutual
fidelity.&quot;

There is another thing which has been aban

doned. I am in favor of the district system, be

cause it gives a fairer representation. I am in favor

of it so as to make it universal and apply it to

towns and cities. We have heard a great deal

about the minority being never represented in

the county of Suffolk
;
and yet what does the

gentleman for Erving do ? He leaves the mi

nority in the county of Suffolk just as they have

been. And what becomes of the minority in

the cities of Lowell, Salem, Springfield, and New
Bedford ? They are left just where this present
Constitution leaves them. I happen to represent
a ward, and I believe I am the only one from it

which is somewhat isolated from Boston, where the

people build ships and steam boilers, and are a

mechanical, hard-working, intelligent race of

men ; and I may as well say that a large majority
of my friends in Ward Two vote the Democratic

ticket. But I know they feel strongly on this

subject, and they have thought that by a district

system they should be represented as they want
to be represented by some gentleman of their own

party. But you will deprive them of all this.

You will deprive the minority in the large towns

of it, where we have heard so much said about

the rights of minorities.

Mr. GIUSWOLD, for Erving. I rise simply
to state that there is nothing in this lieport upon
the subject to which the gentleman alludes. The
Committee to which this subject was referred

have taken 110 action upon the subject. It is

within the power of the Committee to act upon
it still. There is nothing in this lieport which
can be construed one way or the other upon the

subject of districting the State, as I apprehend.
Mr. SCHOULER. Sir, in our prayer book

there is something said about the things we have
done and the tilings we have left undone

;
and

the response is &quot; Good Lord deliver us.&quot; The

gentleman has left this thing undone which he

ought to have done, and I hold him responsible

for it. For I hold that a just system would re

quire it to be done. It would be unjust to dis

trict the cities, and not district the State
; because

if the corporate right of a town is sacred, and is

something which cannot be touched
; something,

as the gentleman has said, which has come down
sanctioned and hallowed, I say that the corporate

rights of a city are just as sacred and just as hal

lowed. If we district one, district all. I am in

favor of districting all.

Xow I come to the exact question before us.

I oppose this lieport, because, in the first place,

it gives us too large a House of Representatives.
No man can get up here and say that four hun
dred members are necessary to make the laws for

Massachusetts. If we were to come together

without any previous form of government, and

any man should get up and propose that the

House of Representatives should be composed of

four hundred, I doubt whether he would get a

vote for it in the whole Coveiition. It is too large

a number
;
and if we put it in the Constitution,

I say that we ingraft upon the Constitution an

everlasting nuisance. It is a nuisance ;
for laws

can be better made by two hundred, or two hun
dred and fifty members, than by four hundred

;

and what we would lose in quantity, we would

gain in quality. Every one knows that if every
man in the Commonwealth was a justice of the

peace, or a colonel, or a general, the title of gen

tleman, or of common, plain John Brown, would
be a great deal better mark of distinction than

either general, or justice of peace, or attorney. It

is by making the House so numerous that we

cheapen the representation, as it were, and we do

not get that degree of knowledge into our legisla

ture that we otherwise should.

Now if a man represented a county or a single

district, embracing five or ten thousand inhabi

tants, he would feel that he had a weight upon
his shoulders, and that he stood in a high and re

sponsible position. If this honor were divided

among a hundred or a hundred and fifty, it would
not be so cheap as if divided among four or live

hundred. I think I need not illustrate this fur

ther
; every one will see it.

In the old world, there are many honorary dis

tinctions, and they are made honorable because

they are not given to every-body, and they thus

become a mark of distinction. I do not say that

four hundred men in the legislature of Massa

chusetts, would not all be honorable men, and all

good and true men
;
but I do say, that if we had

a House of one hundred and fifty or two hundred,
what we lose in quantity we should gain in qual

ity. Therefore, I am in favor of a smaller House
of Representatives. New York, as the gentle-
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man from Beverly (Mr. Raiitoul) has stated, has

but one hundred and twenty-eight members,

with a population of three millions. The State

of Pennsylvania has one hundred, and Ohio has

one hundred. Those three States, the three great

States of this Union, with something like a pop
ulation of seven millions, and something like a

hundred and fifty thousand square miles of ter

ritory, have, in their combined number of legisla

tors only about three hundred less than the sin

gle State of Massachusetts.

Can anything be plainer ? Either they are a

great deal too small, or else ours is a great deal

too large. I believe theirs is too small, but I be

lieve ours is too large, and therefore I go for a

compromise, although I am not generally in favor

of compromises. Sir, our House of Representa
tives is nearly twice as large as the House of Rep
resentatives in the congress of the United States ;

and it is a perfect marvel to gentlemen who have

been in congress, and who live in other States,

when they come into this hall
; they cannot imag

ine what we do with so many men ; they think

that about half of them are mere spectators. I

have never felt the evil and inutility of a large

House more, than at the last session of our leg

islature, when it was found to be quite a burden

to call the yeas and nays. I think it is entirely

useless to impose such a burden as that, but it is

an evil which is inseparable from a large body.
To have too small a House might lead to corrup

tion, but, on the other hand, I would guard

againt too large a House.

There is another thing to which I will allude.

It has been found in the Massachusetts legisla

ture, and I think some of us have found it out

even in a Massachusetts Convention, that where

you have a body of four or five hundred mem
bers, on an average there will be about one-third

of them absent all the time. There have been

about one-third of the members of this Conven

tion absent more than half of the time since we
have been here ; the calling of the yeas and nays
shows that to be a fact, and the empty benches

show it. So it is in the House of lleprcsenta-

tives, and I do not wish to burden the State with

taxation, to pay men who will not stay here and

attend to the public business. There is but a

very little more than two-thirds of this Conven

tion present at this moment, and, in my judg

ment, the House is fuller now than it has been

for some days previous.

But it is said that we cannot go into this dis

trict system, because the people will not adopt it.

Why will they not adopt it ? The people never

have been tried with it
;
but the people adopted

that fatal error, which the gentleman for Erving

spoke aboxit, by which a part of the towns were

deprived of their representation ; the people

adopted that by quite a large vote. I believe,

Sir, that if we were true to ourselves and to our

constituents, if we would give them a district

system founded upon justice, believing, as I do,

that the sentiment of justice is the strongest sen

timent in the human heart, the people would

adopt it. I believe the people want such a sys

tem. Massachusetts men are fair men, and if

you give them a fair proposition they will adopt
it.

But the gentleman says that we cannot break

up the old associations of the towns. Why, Sir,

we have already broken up these old associations ;

we have cut up the State into senatorial districts,

and I want to know whether town associations

are any stronger than senatorial or county associ

ations. In old times senators used to be made by
men meeting in the court house and making
nominations ;

and these associations, I venture to

say, are stronger than town associations. If we

can, without any fear of the consequences, put
forth to the people a proposition to cut up these

counties into senatorial districts, why cannot we
trust them upon the same ground with a propo
sition for representation by districts in the House
of Representatives ? No man can vote for one

and against the other, and give a good reason for

it, either in this Convention or at the polls. The

same principle is involved in both cases. Here

we have already broken up county associations,

and I say, Sir, that the people will demand that

the other associations shall be broken up in the

same manner, that is, if there are any associations

which will be broken up by the introduction of

this district system, although I must confess that

all the associations of that kind that I know of are

political associations. All other associations will

exist there precisely as they exist now
;
the mere

making of a district does not put up a wall, and

as my friend from Freetown (Mr. Hathaway)

suggests to me, every man will vote in his own

town, whether you have districts or not, and will

vote in the same manner that he does now. In

deed, I doubt whether he will find out by any

thing which is to be seen at town-meeting, wheth

er there is any district or not, for things will go
on just as they always have. Further than that, I

say, Mr. Chairman, tnat we have some living

witnesses here, and my friend for Erving is one

of them, to show that the people do not care much
about having a representative who is a resident of

the town in which they live. He lives in the

town of Greenfield, and yet the inhabitants of the

town of Erving, some ten or twenty miles from

there, voted to have him as their delegate to this
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Convention. My friend who represents Abington

(Mr. Keyes) happens to live in the town of Ded-

ham, and yet the people of Abington wished him

to represent them here. And there is the distin

guished gentleman who represents Marshfield,

(Mr. Sumner) ;
I always supposed that he lived I

in Boston, and yet the people of Marshfield elect

ed him and sent him here, when I do not know
that he ever was in Marshfield in his life. I may
also mention the gentleman who represents Wil-

braham, (Mr. Ilallett,) and who lives here in

Boston, although chosen, by the inhabitants of a

town some two hundred miles off. If the doc

trine is true that the inhabitants of a town want

to be represented by one of themselves, ho v did

it happen that the people of Wilbraham elected

that gentleman ? They have got good men among
them, and there was no necessity of their elect

ing a man who lives here in Boston ;
for I do not

propose to make any of these representative dis

tricts quite so large as to include places two hun
dred miles apart. But I am glad that the gentle

man who represents Wilbraham was chosen from

that town, notwithstanding. There is the gen
tleman who represents Manchester, (Mr. Dana,)
who is also a Boston man

;
and I think they

showed their good taste in sending him here.

There, too, is my &quot;

young America &quot;

friend who

represents Northborough, (Mr. Bmiingame,) who
came to me the other day and inquired if North-

borough was a handsome town, and I told him it

was. [Laughter.] He wanted to know what kind

of people lived there, and I t Id him they were

good people, and I think they showed their good
sense in electing him. You see that there are quite

a number of gentlemen of this sort in the Conven

tion, My distinguished friend who represents Ber

lin, (Mr. Boutwell,) is another one of them. All

that I have to say on this point is, that the peo

ple, in making these selections, did themselves

credit they showed that they had capacity to make

good selections. If they have the district system \

they will do the same thing again. I think this

furnishes a good argument in favor of the district !

system, which amounts to more than all the fine-
j

spun theories which you may bring forward to
j

show that the people want local representatives.

We have half a do/en living witnesses to contra

dict that. Our distinguished chairman (Mr. Wil

son) had the honor to be chosen as the represen

tative of two towns ; and I recollect that at the

early part of the session I was somewhat amused
at a little lapsus lingua of his. He told us that

he was elected by the town of Natick and also by
the town of Berlin, and that previous to the

meeting of the Convention he went to see his

constituents in Berlin and told them that he was

willing to serve them if they desired it, and that

in that case he would resign his seat for Natick ;

but he said that he had an unanimous vote to re

sign his seat for Berlin. [Laughter.] That put
me in mind of a story about Governor Yates, an

old Dutch governor of the State of New York,
who said that he was the most popular man in

the State of New York, for he was elected to office

by almost a unanimous vote, and went out with

perfect unanimity. [Renewed laughter.]

The next objection to the system proposed by
the majority of the Committee, is its inequality.

That has been so well presented by the venerable

gentleman from Beverly, (Mr. Rantoul,) although
I regret that he was not heard all over the House,
as to leave very little for me to say vipoii that

point. But this system is no system at all. It

gives three hundred and twenty different bases of

representation. It creates rotten boroughs, as

much so as the rotten boroughs in England, pre

vious to the Reform Bill. I want to know what

gentlemen think about a system which will give

the town of Hull as much representation here as

the town of Waltham, represented by our Presi

dent two hundredand sixty-two men, in the town

of Hull, arc to have as much power as four thou

sand nine hundred and ninety-nine would have,

in some other towns. I should like to have some

gentleman tell me that. Now, Sir, I have here

some facts. I am not going into details, because

I know that they are dry; but here is the whole

thing in a nutshell. In this Commonwealth there

are 973,715 inhabitants, by the last census. This

resolution before us, proposes to cut up the State,

and give about four hundred representatives ;
and

by this arrangement, one hundred and twenty-

one cities and towns, with a population of 723,705,

will elect only two hundred representatives, while

the other 240,950 inhabitants in the State will

elect the other two hundred. That will give to

about one-fourth, certainly less than one-third of

the population, the control of the State, and the

power to make laws for the majority of the people.

But, Sir, to take it upon the basis of legal voters,

128,291, in one hundred and twenty-one cities

and towns, will send two hundred representatives ;

while 51,251, in the remainder of the State, will

send the other two hundred representatives. Sir,

this is monstrous, and it may be that the very

monstrosity of it prevents us from seeing and

feeling it as we ought. The danger consists in

our blindness to the real state of the case. If

there had been a mere slight obliquity, a slight

departure from the true, correct, democratic

ground of representation, AVC should perhaps

think more of it
;

but this thing comes like a

weaver s beam upon the mind, the idea that
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249,000 people, out of nearly a million, shall be

the rulers of this Commonwealth for all time to

come. I say this proposition is so monstrous that

it can hardly be conceived of by the public mind.

I will now. for a moment, refer to its operation on

the counties. The county of Suffolk, with 145,-

758 inhabitants, has thirty-one representatives,

while the county of Essex, with 127,170, about

eighteen thousand less, has forty-one representa

tives, being ten more than Suffolk County. The

county of Middlesex, with loo,762 inhabitants,

or ten thousand more than Suffolk county, has

sixty-tv,
7o representatives, being just double the

number whfch it is proposed to give Suffolk

County ;
while the county of Worcester, with

126,oG-5 inhabitants, or nineteen thousand less

than Suffolk County, has sixty-four representa

tives. So it is all the way through. Here is the

county of Bristol, with 74,979 inhabitants, which

has only the same representation with the county
of Franklin, with about 30,000; and Hamp-
den County, with 50,000 inhabitants, has twen

ty-three representatives, while Franklin County
with 30,000, has twenty-six representatives.

Will the people sanction such a system as

that ? No, Sir ! they would abolish a body
thus representing them. They would not feel

bound by any decision of that kind. It may
be that this will be put into the Constitution by
the mere force of the voters of this Convention ;

but, Sir, I do not believe that the people will take

it I believe they would spurn it and spit on it,

and they ought to.

Now, Sir, in conclusion, as I said before, I

wish to have the Constitution just. I desire to

have our Constitution amended and not to have

it spoiled, and I hope that we shall ever keep in

view the great principles of republican gov
ernment. There is one thing which I almost

forgot. The gentleman for Erving said that it

made no difference whether the city of Boston

had twenty, thirty, or forty representatives.

Suppose I should say that it made no difference

whether the county of franklin, had one, two, or

three representatives ;
for I really cannot see why

the principle docs not apply to one case just as

well as to the other. Sir, I disagree with him.

Before- we get through framing the Constitution,

we shall have something to do with regard to

representation in congress ; and, Sir, I want to

know if that gentleman will agree that the city

of Boston should be cut down to ten or twenty

representatives when we come to elect a United

States Senator, instead of having a vote in propor
tion to Lor population ? That is what I want to

know.

I cannot see why we should not be represented

fairly in the Senate of the United States, and that

a senator should go there exhibiting and repre

senting the principles of the men who elect him.

I have shown you that one party may elect a gov
ernor by 25,000 majority, if this tiring passes, and

yet in this House of Representatives we will have

a large majority against him. I want to know
whether that is the kind of government we are

going to have
; whether the will of the people is

to be represented here or something else. And,
Sir, if one party were to elect, and their political

principles should be on one side twenty thousand

strong, and they should come to elect a senator in

congress, it would be physically and morally im

possible for them to do it. They could not do it.

I ask again if that is the government we are to

have ?

But, Sir, I beg pardon for having occupied so

much time. I have endeavored, as well as I

could, to express some of the opinions which I

hold in regard to this matter. I stated, when
I rose, that I considered this a great question be

fore the Convention, and in this particular, I agree

with the gentleman for Erving, (Mr. Griswoid) ;

and I trust that we will come to a proper decision

in regard to this great subject, so that the people
of Massachusetts and not the accidents of the

people shall be forever represented in the legis

lature.

Mr. WOOD, of Middleborough. I rise to

trouble the Convention with a very few remarks

upon the subject under consideration. Having
been one of the Committee whose Report is under

consideration, I wish to express my views in re

gard to it. I did not sign the Minority Report,

neither was I in favor of the Majority Report. Like

other gentlemen here, I differed materially from

others upon that Committee, and I wish to state

briefly my objections to the Majority Report.
I do not profess to be much skilled in political

science but there are two or three principles

which have been enunciated 011 this floor so often

that I presume all will agree that they arc cor

rect. In the first place, that all power resides in

the people is one principle. Another principle is

that a man is a man without regavd to his position

in the community, or as it has been exprrssed,

without regard to his accidents in other words

that men should be represented in the same way
whether they belong to a large town or a small

one. It has been stated here that originally the

pure democracy was where the people assembled

together to make their own laws and regula

tions.

Now, starting with this principle, supposing
that all the people of Massachusetts, assembled

here year after year to transact their own busi-
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f course each one would stand upon a ratable polls should have a representative. And
There would be no question,

asked as t&amp;lt;; whether lie came from a large to \vnor

a small one. And when we delegate this author

ity this principle should of course be complied

what was the object of this Simply that the

representation might be made as nearly as possi

ble to conform to population.

But now a proposition is made, and a position

with, and the delegated authority should repre-
j

taken by the gentleman for Erving, (Mr. G-ris-

sent, as ne;uly as may be, the people delegating I wold,) which seems to me to be a most radical

that authority. ! one one which I think cannot be maintained.
The chairman of the Committee, who made this i It is this : that we have a Senate founded upon

Report, has given us a history of legislation in
j

the principle of representing the people chosen

Massachusetts, and to show that this principle, so
i by districts. You have a governor and council.

far as the House of Representatives is concerned,
j

chosen by the people ; and now, in order to have
has not been followed, but, 011 the contrary, that

j

a check upon this, that cheek shall be in the

the principle has been mainly though not en-
|

House of Representatives, and you nre to make

tirely a representation based upon towns. If that that check mainly though not entirely by
is so, I must confess that I have been laboring

j

founding your representation upon towns. But
under a great misapprehension, and I think many ;

let gentlemen look, for a moment, upon this pro-
other gentlemen have with myself equally mis- I posed check, and see how it will operate. There

conceived the true state of the facts. A House of I are certain bills, according to our Constitution.,

Representatives ! Representatives of what ? Of
j

that only the House of Representatives can orig-
town corporations mainly, and of the people of inate. In the first place they, and they only, can

the Commonwealth incidentally ? It has always
j
originate money bills. Why? Because thev are

been supposed that the people were here in the i supposed to represent directly, the Avish.es of the

House of Representatives more especially in
1 people, and all money necessary for the purposes

this department of the government than in any
j

of government nmst be supplied by the people,
other that the people were represented here and I The people only shall tax themselves, and they
not town&amp;gt;: and corporations. As I read the his- i are not even to be subjected to the influence of

tory of the Commonwealth and I look to the
j

the other brandies of the government, in the en-

law to which reference has beenmade it appears to aetment of laws involving appropriations of

me that in all our history an effort has been made
| money. But if the House of Representatives is

to have the representation conform to the popular I to be made a check upon the other, then the

will, but it lias been wrought out through the
j

power to originate money bills should be trans-

agency of town corporations. But the endeavor

has been made, from time to time, to have the

fcrred from the House to the Senate. They
should be allowed to originate these bills for

House represent the people of the State as far as there, according to the position of the gentleman
possible, and not the towns ; and, therefore, when i

for Erving, is the popular branch of the kiris-

a tov,-n had u certain inimber of ratable polls or
j

lature. So is it with regard to other powers ap-
of freeholders they had one more representative ;

I

pertaining to the popular branch. The House
when that number had sufficiently increased, then

j

is the grand inquest of the State. They or.lv can

they had two more representatives; and when
j

originate impeachments. And why? Because

they L.id l&amp;lt;\ss than the number which entitled
j

they come more immediately from the -people,

them to a representative, they had no representa-
]

But row it is proposed to make the Senate the

tive, but voted with the next town. There are
j popular branch. You should then transfer this

laws upon the statute book to which I can refer
j

power there. The check is here, in. the House,
to that effect, and to show how this matter stood

|

the popular branch of the government is there.

so late as 17 7o, you will find a law to that effect,
|

But there is a far more important objection

declaring the rights of towns, in which is this pro-
|

than those that have been urged. You are going
viso -that every town, whether large or small,

|

to propose, that if, under any circumstances,
which had been incorporated up to that time, : there should not be an election of governor by
should have one representative, provided it had

|

the people, he shall be elected by the joint ballot

thirty freeholders, but leaving it to be inferred of both Houses. Now see how your check will

that if they had not that number they were to operate. You have a check of four hundred
have none. A proviso was inserted in the Con- : upon your popular branch, (the Senate,) consist-

stitution of 1780, that although every town with
i ing only of forty, and your &quot;cheek&quot; pours in its

so many polls should have one representative or
j

four hundred ballots, and the voice of the people

yet that no town that should be organized cannot be heard in this House. Is that the

hereafter having less than one hundred and fifty change which the people are proposing to
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make ? I think it is hardly one which they will

desire.

One thing further. You have a provision,

that amendments shall be made in a certain way.
Amendments shall be proposed to the people by
a vote of two-thirds of the House, concurred in

by a majority of the Senate. Why is that ? Be
cause the Senate, originally, not representing the

people, it was found that a small minority could

control the matter in the Senate, unless you re

quired two -thirds in that branch. But now the

check is to be made in the House. The House
is to be changed, and you ought to require a ma
jority only in the House, and two-thirds in the

Senate. If it is a fact, that the House has rep
resented the towns mainly, then where were the

people before the change of the Constitution with

regard to the Senate ? Representation in the

Senate originally, and up to the years 1839 and

1840, was based upon taxable property. Then

you had one House based upon taxable property,
and the other upon towns, and the people had no

place for themselves. You had no popular
branch then.

But, Sir, it appears to me, that the people have
not so regarded this matter

; that if the House
has not been a representation of the people, they
have all this time been under a mistake ; and, if

you propose to make such a radical change, as to

constitute the House as a check, and the Senate

the popular branch, you cannot hope that the

people will understand it so, and see this change
to be advisable.

But, it is said, that you must keep up town-

representation, because the people have become
conformed to it, in all their associations and hab
its. This is true, to a certain extent, but there is

another principle which is as important as that

yea, far more important it is, that the people
have been accustomed to do justly, and to act in

this matter on principles of equality ;
and if you

can make the people believe (even if the fact is

not so), that this proposition is unjust, certainly

they will not sustain it. It is conceded, that if

this branch is to be founded upon the basis of

population ;
if it is to be the popular branch, that

then it is unjust, and you can only make it ap

pear to be just, by adopting this new theory as

it seems to me, to be that the House is to be the

check, founded upon town representation, while

the Senate is to be the popular branch.

But there is another objection the same which
was alluded to in the able speech of the gen
tleman from Boston, with regard to not district

ing your large cities and towns. It has been

distinctly enunciated before the people by one of

the reform parties as they have been called here

as one of the objects of calling this Convention,

that the general ticket system, by which cities and

large town choose their representatives, is to be

abolished. This, Sir, has been dwelt upon, and

has been styled a political monstrosity, without a

parallel in the history of civilized governments.

Now, I suppose if this Convention has been

called for several purposes, and that among
others, unless gentlemen change their opinions,

they will not willingly give up the project of

dividing the large towns and cities, and this

proposition does not propose to do that.

It seems to me, Mr. Chairman and I suppose
that we can only arrive at a correct result here by
a full expression of oxir views that there is one

principle, which is almost a conceded principle, in

popular governments now- a- days, in Constitutions

formed at the present time that of single repre

sentative districts.

In most of the States you find this principle

introduced
;
and although I desire to have this

Report of the Majority put in, that the Conven

tion may act upon it, and also the Minority Re

port for the same pvirpose, it seems to me that

there is another principle worthy of consider

ation the single representative principle. It

appears to my mind that this may be at

tained in some way, and still permit many
towns to choose their own representatives. In

accordance with that principle, I presented an

amendment in the Committee to this effect to

amend the Majority Report so far that no town

containing less than one thousand inhabitants

shall be entitled to a representative. Then follow

ing the same Report, I would provide that all

towns having between one thousand and five

thousand should have one representative ;
and

then all above five thousand being entitled to

more than one should be put into districts cor

responding with the number they should have.

Analyzing it, the towns would stand thus : You
have two hundred and thirty towns with a popu
lation ranging between one thousand and five

thousand. You would then have only thirty

towns above five thousand ; these thirty towns to

be put into representative districts each by itself,

which, of course, could be easily done. Then

you would have sixty-four towns to put into dis

tricts by themselves. Now I do not pretend to

say, nor do I believe, that this is a perfect system.

Far otherwise. But it has struck my mind that

something of that kind, some provision similar to

that, should be established. You might put all

the larger towns into districts, which could be

easily done, and then you would have bxit few

small towns to be put into districts.

Now that principle is not a new one. It has
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been adopted in Maine. It has existed in the

State of Xew Hampshire, and it has been acted

upon in this Commonwealth to a greater or less

extent informer years. In the year ISoO we had

twelve or fifteen districts, so constituted in this

State, that is to say, where new towns have been

formed, in any decennial period, from other towns,

they have acted with the original towns from

which they were set off, up to the time when the

new apportionment of representatives is made.

In the period between 1840 and 18-50, there were

twelve or fifteen new towns formed, and which

acted in that manner. Since 18-50, there have

already been formed some seven new towns, and

they still remain as a part of the old towns as far

as the choosing of representatives is concerned.

These are the views I wished briefly to present

to the Committee. If the Majority Report is

adopted, Mr. Chairman, you will see that the dif

ficulty will increase from year to year. Since

18-50, already seven new towns have been formed,

and I have no doubt that the number will con

tinue to increase. On account of the great facilities

afforded to travel by the construction of railroads,

on account of the increase of manufacturing es

tablishments and on account of the overflow of

Boston population, the establishment of new
towns will be demanded, and they will contin

ually be growing up. In 1820, the time when
the present Constitution was formed, there were

two hundred and ninety towns, and now we have

three hundred and twenty-seven. Thirty-seven
towns formed in that short period of time.

One thing further in this connection. We
know that the most protracted debates take place
in the legislature in regard to the division of

towns. Xow let this new principle be inserted

into the Constitution, and let it be understood

that every new town is to have one representa

tive, without regard to its population, and

you introduce a political element into every

question that arises in reference to the divis

ion of a town. Whether that would tend to

promote those divisions, or whether it would op
erate against them, it is not necessary to say, or

know, but you certainly introduce an element of

strife, which is not desirable, and which will not

promote the best interests of the Common
wealth.

On motion of Mr. SARGENT, of Cambridge,
the Committee then rose, reported progress to

THE CONVENTION&quot;,

And asked leave to sit again.
Leave was granted.
The Convention then, at one o clock, P. M.,

adjourned.

AFTERNOON SESSION.

The Convention assembled at three o clock.

Report of a Committee.

Mr. BROWN, of Dracut, submitted the fol

lowing Report from a Committee :

The Committee on the Order of May llth, to

whom was referred the subject of the Loan of

the State Credit to any individual or corporations,
and the several Orders of May 17th, 18th, and

27th, have considered the same, and report that

it is inexpedient to act thereon.

Reconsideration.

Mr. ALLEN, of Worcester, moved a reconsider

ation of the vote of yesterday, upon the resolve

reported from the Committee on the Frame of

Government, and respecting the length of the

Sessions of the Legislature.

Mr. ALLEN remarked that he made this mo
tion not with the view of taking the subject up
at this time, but that an opportunity might be af

forded, at some fitting time, to revise the decision

of yesterday in relation to this subject.

Mr. MORTON. I would inquire of the Chair

whether it would not be in order, without a re

consideration of that vote, to move an amend

ment to the resolve.

The PRESIDENT. The whole subject, will,

upon the final passage, be open for consideration

and amendment.

Mr. ALLEN. Then, Sir, I will waive the

motion to reconsider.

The PRESIDENT. The Chair should have

stated, in order to be more explicit, that there is

no order of the Convention that will preclude

amendments upon the second reading and final

passage of resolves.

Mr. ALLEN. My wish is simply that there

may be an opportunity to revise the decision that

was made in reference to this matter.

Vacancies Filled.

The Chair appointed Mr. Boutwell, the del

egate for Berlin, to fill the vacancy occasioned by
the resignation of Mr. Hall, the delegate from

Haverhill, upon the Committee on the University

of Cambridge.

Extension of Time.

Mr. STEVENSON, of Boston. By an order

of the Convention which was passed a few days

ago, the subject of elections by plurality and by

majority was referred to a Committee with in

structions to consider the subject and report upon
it. That Committee, Sir, have instructed me to
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state to the Convention that on account of the

unavoidable absence of the chairman and other

members thereof, they have, as yet, come to no

conclusion upon the subject committed to them,

and ask that they may have further time for the

consideration of the subject. I move that further

time be granted.

The motion was agreed to.

Apportionment of Representatives.

Mr. WHITE, of Quincy, submitted the follow

ing resolves :

Resolved, That it is expedient to alter and
amend the Constitution of the Commonwealth, so

that the members of the House of Representatives
shall be apportioned in the following manner.

Every town of less than one thousand inhabitants,

may elect one representative every other year;
one-half of such towns to elect representatives one

year, and the other half on the following year.
Or any two or more towns of less than one thou
sand inhabitants respectively, by consent of a

majority of the legal voters present at a legal

meeting in each of said towns respectively, called

for that purpose, and held previous to the first of

July in the year in which the decennial census of

the State shall be taken, may form themselves
into a Representative District, to continue until

the next decennial census of the State, for the

election of one representative ; and such districts

shall have all the rights, in regard to representa
tion, which would belong to a town containing
one thousand inhabitants. Every town contain

ing one thousand inhabitants may elect one rep
resentative. Every town containing four thou
sand may elect two representatives ;

and four

thousand inhabitants shall be the number which
shall entitle it to an additional representative.

Rcsoh cil, That the mayor and aldermen ofevery
city in the Commonwealth, shall, as soon as may
be, after the Senate shall have apportioned the

number of representatives which each city or town
is entitled to elect, divide said city into Represen
tative Districts, as near as may be of an equal
number of inhabitants, and consisting of conven
ient and contiguous territory ; and shall cause to

be filed in the offices of the Secretary of State, and
clerks of their respective cities, a description of

such Representative Districts, specifying the

number of the population thereof, respectively,

according to the last preceding enumeration :

provided, /towever, that every city, containing one
hundred thousand inhabitants, or less, shall have
at least four Representative Districts ; and every

city containing more than one hundred thousand

inhabitants, shall have at least eight Representa
tive Districts ; and the mayor and aldermen of

said city shall also apportion the number of rep
resentatives which said city is entitled to elect, as

equally as may be, among the several Representa
tive Districts ; and the inhabitants of each Repre
sentative District, so formed, shall elect as many
representatives as said district is entitled to

elect.

On motion of Mr. BRIGGS, of Pittsfield, the

Convention resolved itself into

COMMITTEE OF THE WHOLE

Upon the subject of the

Basis of Representation.

The question was upon the amendment offered

by the member from Boston, (Mr. Hale,) name

ly, to substitute the Report of the Minority for the

Majority Report.
Mr. SARGENT, of Cambridge. It has been

said, Mr. Chairman, and very truly, that this is

not only the most important, but the most diffi

cult subject that will be presented to this Com
mittee, or to this Convention, for their considera

tion. It has been found to be surrounded with

difficulties whenever it has been considered by

any body of men, since the adoption of the first

Constitution. But, Sir, I do not consider it a

subject so surrounded with difficulties that we

cannot, if we will unite our best energies and tal

ents to produce that result, resolve it into a system

corresponding with the principles of our govern

ment, and divest it of much of the difficulty which

has heretofore surrounded it.

In the remarks which I propose to make at

this time, I do not intend to go into any labored

argument upon the principles of government, or

to answer in detail the arguments presented so ably,

yesterday, by the chairman of the Committee

which made this Report.

I have deemed it of the utmost importance that

before the discxission of this question had pro

ceeded too far, that the attention of the Conven

tion should be drawn particularly to consider the

provisions now existing in the Constitution, to

examine their practical details, and to ascertain,

if possible, what the difficulties are which arise

under that system, and what shall be the proper

remedy to remove those difficulties.

The present system was adopted iipon mathe

matical principles. For instance, the framcrs of

this Constitution made 1,200 inhabitants the num
ber which should entitle a town to one represen

tative ; they made 2,400, twice that numlx r, the

mean increasing ratio. You then have a fraction

raiming from 1 to 2,-100, which, mathematically

considered, was equal to one-half the number,
or 1,200. If, then, you add to 1,200, the raunber

established as the basis, half the increasing ratio,

you will have 2,-iOO as entitling to one represent

ative. You then start with 3, GOO, the number

necessary for an additional representative, and if

you add to that number again 1,200, half the in

creasing ratio, it gives -1,800 for two representa

tives. For the third you start with G,000 and

adding 1,200, half the increasing ratio, you have
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7,200, or throe times 2,-iOO, for three represen
tatives

; and thus you proceed, with the same ratio,

no matter what the number of representatives

to which a town shall be entitled. The fractional

towns were given an annual representation for

1,600, the divisor being 160, giving ten years rep

resentation 011 1,600.

The principle, when it was established, was

supposed to give a representative for every 2,100

inhabitants in all towns having 1,200 or more,
and one for every 1,600 in the towns having less

than, that number.

We are now called upon to adopt a system
which shall furnish a more equal representation
of the people. Well, Sir, let us look and see

what the evils complained of under the present

system are. First, it is alleged that a portion of

the people are deprived of an annual representa
tion. This is not true, constitutionally, because

the Constitution provides that the citizens of every
town in this Commonwealth may have an annual

representation, if they shall see fit to make the

necessary arrangements to obtain it. But practi

cally, it is true, for a portion of the people have

only a fractional representation. Practically,

then, under this system, this is a complaint which

is to be met.

Another evil is that one portion of the people
vote for only one representative in a year, or one

in several years, while another portion vote for

many representatives every year. This is true,

and I hold it to be an evil, though not so great,

perhaps, as some others.

Again, it is contended that the majority of the

people living in large towns and cities have only
r, partial representation, that the representation
is unequal. That, I presume, every member of

the Committee will admit.

Again, it is contended that the power is taken

from the many and placed in the hands of the

few by the same process.

Fifth, the number of representatives is too large

and should be diminished.

To meet these difficulties and defects is the

duty which is presented to us here
; and to re

move them by the decision which we shall make.

Do they then all exist ? Let us look at the sys
tem for a moment in order to ascertain the fact.

Let us onsider it in reference to counties.

The following table will show the apportion
ment of representation to the several Counties

under the present system : [See next column.]

Disregarding the fractions, we thus find that,

by the apportionment of ISoO, six counties

in the Commonwealth, to wit : Ilampclen, Nor

folk, Plymouth, Barnstable, Dukes, and Nan-

tucket, have each their equal proportion of

representation, according to their population.
Suffolk loses nine, Essex loses four, Middlesex

loses one, and Bristol two
;
total sixteen. Wor

cester has seven more than her proportion, Hamp
shire two, Franklin four, and Berkshire three

;

total, sixteen.

Thus, you perceive, looking at this matter in

reference to counties, that the simple change of

sixteen representatives, out of three hundred and

seventy-two, from four of the counties of the

Commonwealth, to four others, would leave your

representation, as far as counties are concerned,

perfectly equal.

I find again, from an examination of this system
as it relates to different classes of towns, that

it is as equal to-day, as it was &quot;when it was pro

posed in 1820, or as it was when it was adopted
hi 18 fO. I find that in 1820, there were one

hundred and twenty-eight fractional towns.

These towns were then entitled to elect a repre

sentative for every 1,032 inhabitants. There were
one hundred and six towns, with a population

varying from twelve hundred to twenty-four
hundred, which were entitled to elect one repre
sentative for every 1,6-16 inhabitants; being a

difference of only fourteen. In the larger towns
it required about one-third more. I find that

the same classes of towns were relatively nearly in

the same position, when the Constitution was
amended by the adoption of the present provision
in 1810.

We have now one hundred and thirty-nine
fractional towns, entitled to one representative for

every 2,200 inhabitants, and one hundred and
seventeen towns, with a population varying from

Counties.
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I,o60 the number now required to entitle a

town to one representative to 3,120, entitled to

elect a representative for over 2,23i inhabitants,

being a difference of only twenty- six, and in the

larger towns, forty per cent, more of population
is required to elect a representative.

This comparison shows that the system is nearly
as equal now in its operation as it regards these

different classes of towns, as it was when first

proposed by the Convention of 1820, or when it

was adopted in 1810. From what source then

arises the great inequality which we see exists in

its practical operation ? It arises mainly from

two causes : first, from the fact, that the smaller

towns had awarded to them, under this provision
of the Constitution, a power one-third greater

thaii was awarded to the larger towns ; and,

secondly, and mainly, from the fact that the

fractional towns have not united into districts

sufficient to elect one annual representative. If

your fractional towns were now united into dis

tricts, they would form some fifty or sixty

districts, and your House of Representatives
would be reduced to about three hundred and .

fifty members, and the inequality which now
exists would be greatly reduced. Yet, that would

not obviate the difficulty which is inherent in the

system itself. It would still leave the power in

the hands of the minority, though a minority
much larger than that which now exists. But,

instead of uniting and sending some fifty or sixty

representatives annually, those one hundred and

thirty-nine towns have the right to send, for two

years, one hundred and thirty-nine representa
tives ;

the third year, one hundred and thirty-

four ;
the fourth year, one hundred and twenty-

four
;
the fifth year, ninety-eight, thus gradually

reducing the number, but still keeping the power
for the first six or seven years in that branch of

the government, in the hands of the minority of

the people, who reside in the small towns, and

then sliding gradually over, and placing it for the

last two years in the hands of a minority of the

people residing in the large towns. And thus,

for only one or two years, do the majority of the

people of this Commonwealth exercise the con

trolling influence in this branch of your law-

making power.

Can we then fully and satisfactorily remedy all

these evils, without resorting to some other

system. I think not, for if you classify your
fractional towns, you will still have the power

residing in the minority of the people, and if you
reduce your mean increasing ratio sufficiently to

guard against that evil, you will have then a

House of five or six hundred, and while you are

thus remedying one evil, you are at the same time

increasing the other. I have no doubt that the

present system, by a classification of the small

towns, is as perfect a system as can be adopted,

retaining in any considerable degree town repre

sentation without increasing the number of

representatives. If you wish to retain town

representation and restore the power of legislation

where it belongs, you must then have a House

nearly double what you now have. Let us look

now to the principles of the government, for I

hold that this is the body which is to decide upon
the principles which are to govern us in our

action. Our frame of government is based upon
the idea that power is vested in the people, and is

only delegated to their representatives as their

agents, and therefore, if we are to preserve and

adhere to this principle, we must adopt a system

embracing it. If we would retain in our frame

of government the principles of popular represent

ation based upon the rights of the people, we
must so frame our organic law that the majority
of the people shall at all tunes have the power of

exercising a controlling influence in this branch,

as well as in every other branch of the govern
ment. This, I hold to be the true theory of a

republican government, and this should be the

basis of our organic law, with such provisions as

are rendered necessary to meet tho.se cases of

emergency winch have often arisen, and which

will continue to arise under the practical operation

of our system of government. Two systems have

been presented for your consideration by the

Committee. I shall ask your attention first to the

system presented by the majority. What is that

system ? It is a system which abandons all our

preconceived opinions of the right of the people,

of the principles of self-government, of popular

representation, and adopts in its stead a system
of mere corporate representation. I say, mere

corporate representation, because, I hold, that

when, we look at the practical operations of this

system, it will result in the representation of

corporations instead of the people. The question

for us now to decide, is, whether the right of

representation is a popular right or a corporate

right ? That is the question which we ought first

to decide, and here let me call the attention of the

Committee to a provision of the Bill of Eights,
which reads as follows :

&quot;All power residing originally in the people,
and being derived from them, the several magis
trates and officers of government vested with

authority, whether legislative, executive or judi
cial, are their substitutes and agents, and are at

all times accountable to them.&quot;

I would ask my friend, the chairman of the
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Committee who reported this plan, does he pro

pose to strike that provision out of the Bill of

Hights r If he does not, we must stand upon it,

under whatever system we propose to adopt. I

will also call the attention of the Committee to a

provision of the Constitution which is as follows :

&quot; There shall be, in the Legislature of this Com
monwealth, a representation of the people annu

ally elected, and founded upon, principles of

equality.&quot; Do gentlemen propose to strike that

provision from the Constitution ? If they do not,

then whatever system we adopt, must be a sys

tem carrying out the provisions of that article in

the Constitution. Let us look at the system pro

posed by the majority of the Committee, and see

whether that system carries out the principles in

grafted into the Bill of Eights, or the Constitution

to which I have referred, and also, whether it

removes the difficulties which we have been

called upon to remove from the present system.
The system proposed by the majority of the

Committee, will give a House of four hundred

members, or one for a population of two thous

and four hundred and thirty-four. The follow

ing table will show how representation will be

apportioned to the several counties :

B
_o
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comities. Let us bring it down a little closer in

its application to towns. I find there are two

hundred and one towns, which, by the census of

1850, contain 253,012 inhabitants, a little less

than one-third of the population of the State.

They will he entitled to elect two hundred and one

representatives, while the balance of the State,

with a population of 720,673, will be entitled to

elect one hundred and ninety-nine. I find, also,

that there are one hundred and forty towns in

the Commonwealth that have a population of

133,809, and that Boston has a population of

138,738, only 21 difference. Boston gets twen

ty-eight representatives, and these towns get

one hundred and forty, or five to one. There

was another system presented here, by the gen
tleman from Worcester, which I will just notice

in passing, because it was a system more un

equal than the one presented by the Committee.

That would give Boston nineteen, while these

town-?, with the same population, would have

one hundred and forty. Boston would have one

in eight.

But to proceed. Let us see how this system

operates in different towns in the same county.
For instance, take Middlesex County. Waltliam

has a population of 4,4-83, and she will be en

titled to one representative. There are seven

other towns in the county, whose population

combined, is twenty-seven less than that of Wal-

tharn, and they will be entitled to send seven

representatives annually. Lowell will be entitled

to send one representative for 4,661 inhabitants,

but these towns will send seven for 4,456,

being a population of 205 less than is re

quired to elect one in Lowell. Let us look

at Worcester County. Blackstone has a popula
tion of 4,422. There are five other towns whose

aggregate population is only 4,085, being 337 less

than that of Blackstone, and they are entitled to

send five representatives and exercise five times

the legislative power that the town of Blackstone

will exercise. Take the case of Hampshire

County. Northampton has a population of

5,194. There are seven other towns in that county
that have, in the aggregate, a population of

4,926, 168 less than that of Northampton, and

they will be entitled to seven representatives.

These facts show the practical operation of this

system thus far, and its effect under the census of

1850. We are adopting a Constitution, in the

language of the chairman of the Committee, not

for to-day, not for the present year, but for gen
erations to come, and we are, therefore, when we
are about to ingraft into the Constitution any

great fundamental principle like this, to look for

ward, and see what its effects are to be hereafter.

I hold in my hand a document prepared by the

late Secretary of State, Mr. Walker, in which he

gives us an estimate of the population for 1860

and 1870. Mr. Walker estimates the population
of the State in 1870, to be 2,006,181. If you do

not increase the number of your towns, you will

then have, as you now have, seventy-nine repre

sentatives to be apportioned upon the popula
tion. Having three hundred and twenty-one
towns in 1850, leaves only seventy-nine of your

representatives to be apportioned upon the popu
lation. There will be twenty-six towns entitled

to elect more than one representative. There

will then be two hundred and one towns, with a

population of only 318,279, less than one-sixth

of the population of the State, and they will be

entitled to elect two hundred and one representa

tives, giving them a clear majority of two in this

branch of the legislature.

That is, 318,279 of the population will elect

two hundred and one, and 1,687,835, will elect

one hundred and ninety-nine. But, Sir, the

evils of this system rest not here. We are every

year incorporating new towns. I find that since

1840 we have incorporated twenty-two ; and

since and including 1850, we have incorporated
twelve. Now, if we proceed at the same rate,

incorporating three towns every year, in 1877,

only twenty-four years hence, you will have in

corporated eighty-one new towns, and you will

have in the whole, four hundred and two towns,

being two towns more than, you will have repre

sentatives to supply ;
and I suppose that in order

to equalize it, Hull and Boston will be struck off.

But, that I may not be charged with taking an

extravagant view of this subject, let us suppose
that we incorporate only two towns every year,

and that is very nearly the average number
for the last thirteen years ;

and I think that in

view of the important changes that are going on

in the State, by the building up of manufactur

ing villages, and by the use of railroads, every

gentleman will admit that this system of incorpo

rating towns will increase rather than diminish.

Then I say, let us take that view of the subject,

and in 1870 you will have incorporated forty

towns, and you will have thirty-nine representa

tives to be apportioned upon population. There

will then be thirteen cities and towns entitled to

more than one, which will have a population as

follows :

Boston 377,850 entitled to 19

Chelsea 48,916 &quot; 3

Lynn, 30,623 &quot; 2

Salem, .... 29,G06 &quot; &quot; 2

Cambridge, . . . 49,105 &quot; &quot; 3

Lowell, .... 78,370 4
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Charlestown,

Milford, . . .

&quot;Worcester,

Roxbury,
Fall River, . .

New Bedford, .

Dorchester, .

34,430 entitled to 2

26,688
&quot; &quot; 2

81,543
&quot; &quot; 4

88,649
&quot; &quot; 5

33,422
&quot; &quot; 2

28,21o
&quot; &quot; 2

21,901 &quot; &quot; 2

If there are no new towns incorporated in the

county of Franklin and that depends, I sup

pose, altogether upon the question whether the

tunnel succeeds or not Franklin will have at that

period her twenty-six representatives, and she

will have a population of 38,977. Chelsea, with

a population of 48,900, will have three. Lowell,

with a population of 78,000, twice as large as

that of Franklin County, will have four. Wor
cester, with a population of 81,000, more than

twice as large, will have four. Berkshire, with a

population of 79,000, will have thirty-four, and

Lowell, with a population of 78,000, will have

four, lloxbury, with a population of 88,000,

being 9,000 more than Berkshire County, will

have five. Newton, with a population of

13,824, will have one, and Boxborough, with a

population of 342, will have one. Ware, with a

population of 11,947, will have one, and Goshen,

with a population of 227, will have one. Spring

field, with a population of 12,020, and Tolland,

with o.)l, will each have one. Adams, with a

population of 16,681, will have one, and New
Ashford, with 178, will have one. Danvers, with

a population of 19,098, will have one, and How-

ley, with 9-51, will have one. Fitchburg, with

a population of 19,048, and Phillipston, with 686,

will each have one. Danvers and Fitchburg
with an aggregate population of 38,146, will have

two, and Franklin County, with a population of

38,937, will have twenty-six.

But, Sir, it may be asked, why I continue to

hold Franklin County up to view in this compari
son. It is because of the exorbitant proportion

of power which she claims. She is not satisfied

with her true proportion ;
not with twice her

proportion, but she claims more than that.

Sir, Franklin County is the most prominent
feature in the picture ;

it stands out in bold

relief upon the canvas, leaving everything else

in perspective. It is the first object that meets

the eye when you approach, and it is the last upon
which it lingers as you recede. [Laughter.]

Thus we sec by this most favorable view of this

system presented by the majority of the Commit

tee, that if you incorporate but two towns in a

year, in thirty-seven years from this time your

system of popular representation will be entirely

subverted by a system which, to say the least,

contains no more of the elements of popular rights

55

or republican principles than those of the rotten

borough system of England.

Sir, I would ask the attention of the Committee

to an extract or two from a speech made by the

j
gentleman for Wilbraham, the other day, in the

sentiments of which I heartily concur.

lie says
&quot; Is there any principle in republican

government except that a majority shall govern ?

The moment you depart from that principle and

place the government in the hands of one less

than a majority, you have no republican govern
ment.&quot;

And, again, in reply to the gentleman from

Pittsiield, (Mr. Briggs,) he says :

&quot;Do I understand that gentleman to say that

the people anywhere have a right to prescribe that

a minority shall rule ? If that be so, I take issue

on that point. That is not republican doctrine.

I say, Sir, that the people never have a right in.

any capacity organic, legislative or social to

undertake to prescribe that less than a majority
shall govern. The moment you give a minority
the right to govern, you take away the right of
the people to make and institute government,
which must alone emanate from the majority.
Hence, if the people anywhere have made laws
which exclude others Irom the participation, in

government affairs, whether by qualifications of

voters or otherwise, it puts the voting power into

the hands of a minority of the people ; and the

moment they adopt that course, revolution is jus
tifiable peaceable or physical, I care not which.&quot;

Xow, Sir, I ask what do you propose to do if

you adopt the Heport of the majority of the Com
mittee. Why, Sir, you propose not only to take

the power from the hands of the majority, by an

express provision of your organic law, and place

it in the hands of the minority, but, Sir, you pro

pose to place it in the hands of a mere fraction of

that minority. I ask, Sir, if the argument of the

gentleman for Wilbraham, which I have just

quoted be coi-rcct, if such a step would not
&quot;jus

tify a revolution, peaceable or physical?&quot;

Sir, have they removed the evils of which we

complain ? First, have they given to every citizen

a representative ? This they have done. Have

they equali/ed the representation, and furnished

a system such as the people demand, based upon

equality ? Certainly not. They have increased

the inequality a thousand fold. Have they
restored the power to the hands of the majority ?

Far from it, Sir. For at that time it will rest in

at least one- eighth of the population of the State.

Have they given to every citizen in the State the

right to vote for an equal number ? This they
have done, most unquestionably. For it makes
no difference at this period of time, under this

system, whether the elector resides in a cor-
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porate town of ten inhabitants, or a million
;

every man will vote for one representative and no

more.

Mr. Chairman, we have had a great deal of

discussion, for the last few days, upon the right

of suffrage, and we have been told here that it

was a right dear to the people a right that

should be sacredly guarded to every inhabitant of

the Commonwealth. Well, now I ask, Mr.

Chairman, of \vhat value is the right of suffrage,

when you say to one hundred men residing in

one town, you may elect one representative ; and

to ten thousand men in another, you shall elect

only one. representative, and have an equal voice

with the other town ? Sir, the value of the right

of suffrage rests, not in going to the polls and

depositing in the ballot-box a piece of paper,

but it is in the influence which every citizen

thereby exercises in the law-making power of the

government. You give to every man an equal

right to vote
;
but the moment you say that the

vote of every man shall not bear an equal weight
in its influence upon the government of the

country, you take away the whole value of that

right. Why, Sir, what would be said, suppose

you provided that one hundred voters in a certain

town having just so many voters, should elect

one representative ;
and then you provide that in

another town, which has ten thousand voters,

only one hundred of those ten thousand should

vote for a representative. Sir, you have arrived

at precisely the same point in either case. The

voice of the ten thousand voting is only equal to

the voice of the one hundred voting.

Well, Sir, the minority of the Committee

feeling that they could not agree to a system which

to them was a subversion of the principles of the

Constitution, and believing that when we were

called upon to devise a more equal system of rep

resentation, that there was meaning in the decla

ration of the people that they wished a more equal

system of representation felt called upon to de

vise, if possible, a system which should wipe out,

if not all, at least as many of the evils of the

present system as possible, and retain in it the

principles laid down in the Bill of Eights, and in

the Constitution. The system proposed by the

minority of the Committee and which is now

upon your table as an amendment to the Report
of the majority provides that each senatorial

district shall be divided into two representative

districts, as nearly equal as can be conveniently

done. Well, it so happens, Mr. Chairman, that

by the census of 1850 there wras no town living

under a town organization in the Commonwealth,
that had, at that period, more than half the

requsite number of population to constitute a

senatorial district. Therefore your representative

districts, by this plan, can be formed very

nearly equal, without dividing a town in the

Commonwealth, and this the Committee regarded
as of great importance. The chairman of the

Committee has stated very fully and very clearly
the importance of retaining town organizations.
We propose to retain them, Sir

; we propose to

retain every town organization in the Common
wealth, and to leave it to discharge all its

corporate rights precisely as it will under the

system which the gentleman presents, save that

of electing representatives. And, Sir, I submit

here that that has never been a corporate right,

and that the right of representation has always
been based upon the people ; and the election

of representatives by the towns has been a

method by which to carry out the principle of

popular representation.

It has never been a right ;
and I think the

chairman of the Committee will find, if he will

turn to the acts of incorporation, incorporating
the towns in this Commonwealth, that there is

not a single provision in any charter, conferring
such a right ; but that he will find in many of

them a provision denying that right. It has never

been a town right as a corporate right. The gen
tleman referred back to the laws of the colony ;

but unfortunately the very laws which he read

prove conclusively that even then it was not a

corporate right, for they provided for the election

of one representative in some towns and two in

others, showing clearly that it was based upon
population, and not upon corporate right.

The gentleman referred to the Constitution of

1780 to establish his position, that it was a corpo
rate right laid down under the Constitution of

1780, and that it was the system adopted and

practised up to 1837. Sir, if the gentleman had

read one sentence more in that Constitution, he

would have found that it did not sustain his posi

tion at all.

It is provided in the Constitution of 1780, as

follows :

&quot; And in order to provide for a representation
of the citizens of this Commonwealth, founded

upon the principle of equality, every corporate
town, containing one hundred and fifty ratable

polls, may elect one representative ; every corpo
rate town, containing three hundred and seventy-
five ratable polls, may elect two representatives ;

every corporate town, containing six hundred
ratable polls, may elect three representatives ;

and proceeding in that manner, making two hun
dred and twenty-five ratable polls the mean
increasing number for every additional represen
tative.

&quot;

Provided, nevertheless, that each town now
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incorporated, not having one hundred and fifty
ratable polls, may elect one representative; but
no place shall hereafter be incorporated, with the

privilege of electing a representative, unless there
are within the same one hundred and fifty rat

able
polls.&quot;

This decides clearly that the right of represent
ation was not vested in the towns as a corporate

right, but that it was vested in the people as a

popular right ; and the town organization was
made use of as a method best adapted to carry out

these principles. &quot;Well, Sir, the Committee who

presented that Constitution to the people felt it

necessary to explain the reason why they went so

far as they did in admitting towns, already incor-

pora*ecl, that had not one hundred and fifty ratable

polls, to elect a representative. And they say,

nfter speaking of the system which they had pre
sented :

&quot; We have, however, digressed from this rule
in admitting the small towns now incorporated to

send members. There are but a few of them
which will not, from their continual increase, be
able to send one upon the above plan in a very
little time. And the few who will never probably
have that number have been heretofore in the ex
ercise of this privilege, and will now be very un-

willing to relinquish it.&quot;

You see, Mr. Chairman, they say the exercise

of this privilege, not this right ; and they felt it

necessary, in order to induce the people to adopt
the Constitution, to explain the reasons why they

ingrafted that provision into the Constitution.

And we must understand that up to that time

they were liring without any constitution of gov
ernment

; they had framed one constitution and

presented it to the people, and it was rejected ;

and it was necessary to make some concessions to

be able to get any constitutional frame of govern
ment. The gentleman for Erving says this was
the principle, down to 18.37.

I will ask that gentleman how town represent
ation and corporate right could have existed

under that Constitution, when there is an express

provision that no town hereafter incorporated
should have any portion of that representation
not even a fractional representation, until she had
the requisite number to entitle her to an annual

representation. I very well know that some
towns were classified in this Commonwealth
before the year 1837. 13 ut, Sir, I will pursue
the investigation of the Iteport of the majority of

the Committee no farther.

Sir, let us now look at the plan presented by
the minority of the Committee and see what pro
visions are embraced in that.

It provides for dividing each of your forty sena

torial districts which you propose to establish

into two representative districts as nearly equal
in population as can be conveniently done, and
that the inhabitants of each of those districts shall

elect three representatives. Well, Sir, what will

be the practical results of this system ?

1st. It will give to every portion of the people
of this Commonwealth the right of annual repre
sentation.

2d. It will give to every voter of the State the

right to vote for an equal number of representa
tives.

3d. It gives an equal representation and restores

the power into the hands of a majority of the

people where that power originally belonged.
4th. It will reduce the number of representa

tives.

And, Sir, were not these the evils most loudly

complained of ? Sir, let us refer to those com

plaints again.

1st. A portion of the people are deprived of an
annual representation.

This system will remove that evil.

2d. A portion of the people vote for one repre
sentative a year or one in several years, and
another portion for many annually.

This system will remove that difficulty.

3d. That another portion of the people living
in large towns have only a partial representation
at any time.

It will remedy that evil.

4th. The number of representatives is too large.

It will remove that evil, for it proposes to reduce

the number to two hundred and forty, and even

if you give one more to each district, you -would

then have only three hundred and twenty, which
would be a large reduction from your present

number, and the number will be fixed and definite

and will not be affected by any future increase of

population.

While this system adheres strictly to the prin

ciples of popular rights, and of the Constitution,

it removes all difficulties complained of more

completely than any other method that can be

devised, and if there should be thought to be

other evils which this does not obviate, I think

they are rather imaginary than otherwise.

And, Sir, what are the objections which are

brought against this system.

It was said yesterday by my friend for Erving,

that towns knew the character of their own men
better than the character of men of other towns,

that they would make better selections, and that

they would more readily obey and support the

laws of the land made under such a sytem, than

they would if made under the system of dis

tricts. Now I ask that gentleman if he thinks
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that is a serious objection to the plan proposed by
the minority. I ask that gentleman if the citi

zens of Erring would object to occasionally voting

for a representative who was not a resident of the

town of Erving. I ask another gentleman of the

Committee, in favor of this Report of the ma

jority, who represents Montague, (Mr. Alvord,)

if he supposes the citizens of Montague would

consider that an insuperable objection, and that

they would be less willing to obey the laws, if

made by a citixen representing them who resided

in another town, than they would if made by a

citizen residing in their own town. Sir, if that

be the case, I fear that the confidence of the peo

ple in the doings of this Convention will be very
much shaken. Either the history of this Con

vention proves that there is no force in that argu

ment, or it proves that the people will have very
little confidence in what we may do here, because

a portion of the members of this Convention are

thus elected.

But, Sir, the chairman of the Committee has

another objection. It takes from towns one of their

dearest rights, and thereby endangers the liberties

of the people. Sir, that gentleman, after having

portrayed to us in characters of living light the

benefits which had resulted from our system of

town corporations and corporate representations ;

after having attempted to convince us that Massa

chusetts was indebted to these little local democ

racies for all her glory and prosperity ; and, Sir,

after having paid the highest eulogiums to your
little town democracies, and declaring that upon
their preservation, and upon their preservation

alone, rests the safety of the liberties of the people,

he suddenly soared into the fields of fancy and

exclaimed,
&quot; What constitutes the glory of a

State ?
&quot;

Sir, what do you suppose I expected
would be the answer ? Corporate representa

tion ; your little corporate democracies, scattered

all over the Commonwealth. But, alas, for the

gentleman s argument he replied
&quot; Men, high-

minded men, men who know their rights, and

knowing, dare maintain them.&quot; Did it never

occur to that gentleman, when pondering over this

system, which proposes to take from three-quar

ters of the people of this Commonwealth their

political rights and give to the other quarter the

absolute control of one branch of the govern
ment

;
that if this Convention, controlled as it is

by the representatives of that minority, should

agree to that proposition and that Dy any appliances

which may be brought to bear upon the people,

it should be adopted by them and be ingrafted into

the Constitution, I say did it never occur to that

gentleman that when its injustice should be fully

realized, that the day might not be far distant,

when he would find in that majority of the peo

ple of Massachusetts, whose rights had thus

been wrested from them, that &quot;glory
of a

State,&quot;
&quot; Men, high-minded men, men who

know their rights, and knowing dare maintain

them.&quot;

But, Sir, I do not believe that there is in this

Convention, any disposition to grasp power by the

mere force of numbers, by the adoption of such a

plan as that. I believe they will decide upon that

plan which is the most judicious ;
and I am con

fident that the plan which we have proposed will

remove more evils than any other which can be

devised. I am confident also that if adopted by
this Convention, it will be sanctioned and sus

tained by the people ; and the evils of which we
have so long complained being removed, we shall

not soon be called upon for a revision of the Con

stitution of the Commonwealth.
Mr. GRAY, of Boston. Mr. Chairman, it

was not my intention, nor my expectation, to have

addressed the Convention at this time. Before

rising, I waited until the last moment to see if

any other gentleman desired to obtain the floor
;

and the remarks which I may make will, perhaps,
be of a somewhat desultory character. I am

happy to say that much which I might have said

has been anticipated by the gentlemen who have

preceded me, especially the gentleman from

Middleborough, (Mr. Wood,) who spoke this

morning. The subject admits of being presented
in a great variety of views

;
it turns upon figures

in a very great degree ;
for to figures and facts,

perhaps, more than to argument certainly more

than to declamation must we resort if we wish

to arrive at an intelligent and just result. My
friend for Erving observed, and I admit it, that

whether this is unequal or not depends upon the

manner in which we set out. If we set out upon
a corporate basis exclusively, assuredly it is not

unequal ;
for a system which operates very un

equally, if considered as to population, would be

equal if the principle that representation is to be

based entirely upon the towns. Or we might
take another basis, and ass ime that representation

should be based upon extent of territory. It is

said, that &quot; the earth endureth forever,&quot; and

some theorists have asserted that all power should

be based upon land. If we base it upon the

number of square miles in a township, the con

sequence would be that Newburyport would

have scarcely any more power than that

which has hitherto been assigned to Hull
;
for I

believe that it is the smallest municipal corporation

in the Commonwealth. One argument appears

to me to be about a fair offset to the other, except

for the gentleman s historical argument if it were
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well founded. How is that? He stated that

the Constitution of 1780 established a corpo

rate basis. If I may be pardoned a repetition,

for much that I say may be a mere repetition,

that established a corporate basis, but it also es

tablished a popular basis. I think my friend

from Cambridge has proved that the power of

being represented was in no degree in fact, and

was considered in no degree essential to a corpo
ration. But, Sir, to state the argument as favor

ably as possible for the gentleman for Erving,
what principle was mingled with that principle

of corporation ? Not exactly the principle of

population, but still a popular principle, approx

imating, in a great degree, to population. Is there

anything more than a simple statement of fact

necessary to show gentlemen that they are going
ahead too fast ? If they consider it a pure cor

porate representation, it must have been brought
here first from England, while we were prov
inces

;
and although I do not admit that it was

even a republican, a just, or a democratic prin

ciple, to give the word democracy a meaning
which belongs to it both from etymology and

practice, I say it was less unequal in those times,

because the towns were more equal in fact. But
the moment we were emancipated, we set out

upon a basis in a great degree popular, though
not perfectly so

; and, Sir, I think that there

would have been a popular basis then, but that

the great and wise men of those times, who, how
ever, saw not all things, looked to a practice

which then existed as a means of checking the

members of the House. They saw that, with as

much respect as they paid to this principle of

equality, and which, Sir, I undertake to say, they
would have revolted at the idea of not paying,
the House would be too large ; and what was

their expectation of a check in that respect ?

&quot;\Vhy, Sir, that the towns, as the practice had

been, would pay their own representative ; and

so it stood for forty years, and the towns did pay
their representatives. But they were not consid

ered quite as sovereignties in their right to be

represented, because the House of Representa
tives had power to compel any town to be repre

sented not the legislature, but the House of

Representatives only by means ofa fine and with

unlimited discretion. I think, however, that this

part of the argument has been, in a great degree,

disposed of by the remarks of gentlemen who
have preceded me

;
and now I will proceed to

look at the figures, and with all respect to my
friend for Erving, I will say that this question
of equality is not easily disposed of

;
and I think

that this Convention will hardly be satisfied by
the statement of that gentleman that mathemati

cal equality cannot be obtained, and that it is a

mere question of degree. Gentlemen may dis

card their calculations upon this inequality in

regard to this town, or to this or that county, as

soon as they please, because, forsooth, nobody

pretends to make a representation exactly equal to

a man.

And now, Sir, I have prepared a scale
;
and to

pursue, in some degree, the path of my friend

from Cambridge, (Mr. Sargent,) I will begin with

the county of Franklin, for the same reason that

he does. The county of Franklin is here the

central figure, and as that gentleman truly ob

served, it is the first meridian from which to

start ; and I think we cannot easily have too

much of fact upon a question of this kind. What
I say may be partly what has been in substance

already said
;
but I shall present it in different

form and order. I will begin, then, with the

county of Franklin, and permit me to say, that

in the computation of figures I am about to pre

sent, I shall speak in round numbers only, count

ing by thousands.

The county of Franklin, then, has a popula
tion of 31,000, and it is proposed that she should

have twenty-six representatives. I will take

this county as the touchstone and compare it with

the others, and see what proportion of representa

tion they will have upon this floor, as compared
with this highly favored county. Franklin,

then, has twenty-six representatives. The county
of Hampdcii, with a population of 50,000, has,

as gentlemen will see, three representatives less

than Franklin, that is, twenty-three. How many
ought she to have upon the same basis ? Not

less than forty.

The county of Hampshire has a population of

34,000 nearly four thousand more than the

county of Franklin, and how many representa

tives has that county ? Not more than twenty-

four, two less than Franklin.

The county of Worcester has a population of

126,000. By the same proportion which the

county of Franklin has, that county ought to

have a hundred and four representatives, for she

has a population more than four times as large as

that of Franklin County, and how many repre

sentatives has this county ? Only sixty two.

The county of Middlesex has a population of

150,000 five times the population of Franklin.

On the same ratio of representation as Franklin,

how many representatives ought that county to

have ? Not less than a hundred and thirty.

And how many does it get ? Only sixty-two.

The county of Essex has a population of

127,000 four times the population of the county
of Franklin. That amount of population, on the
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ratio of Franklin, would give to Essex a repre

sentation of a hundred and four members. How
many members has it ? Forty-three !

The county of Berkshire has a population of

49,000 a population about the same as that of

Hampden eighteen thousand more than Frank

lin. Yet it is proposed to give Berkshire only

thirty-three, or seven more than Franklin

whereas it ought to have half as many more, say

forty.

The county of Norfolk has a population of

77,000 twice and a half that of the county of

Franklin. How many representatives has it ?

It has two more than that county twenty-eight

against twenty-six.

The county of Plymouth has a population of

55,000 to 31,000 in Franklin, not quite double,

but not far from being double, and how many
representatives has it ? Why, Sir, that county is

entitled to have between forty and fifty repre

sentatives. This plan gives to it twenty-five. One
less than Franklin.

The county of Barnstable, with a population
of nearly three thousand more than Franklin is to

have about half the representation of Franklin.

The county of Naiitucket has a population of

little more than a quarter of that of Franklin

say 9,000 to 31,000, and it is to have representa

tion in what proportion ? About a thirteenth of

that of Franklin.

And now we come to the little county of Dukes,
with its 4,500. Sir, I am glad to find a spot to

rest upon. I am glad to see one instance of

something like equality I mean equality with

respect to population, which I hold to be the only
true and equal basis

;
and that county has, to be

sure, a population, of four thousand, a little more

than a seventh part of that of Franklin, yet it has

not a seventh part or an eighth part of the repre

sentation it has three representatives. Stopping
a moment, to compare Naiitucket with Dukes.

Naiitucket, with 9,000 population, is to have two

representatives, and Dukes, with 4,500, is to have

three.

Now, gentlemen have spoken of extreme cases.

Why, Sir, these are all extreme cases. There is

nothing else but extreme cases. I have taken

the counties as they stand. I have taken these

ancient districts, these ancient communities and

corporations, as I found them, I have not picked

them out here and there ;
I have taken them in

their order, and gentlemen see the result

Now, gentlemen will observe one thing. I

have left out one county the devoted and doomed

county of Suffolk. I have left that to the last,

because I wished gentlemen to see how this plan

would operate elsewhere. I wished gentlemen

from all the other counties to see how the matter

stood with their constituents. I have not appealed
to their sense of justice on behalf of Suffolk. I

wanted to appeal to their justice, or their interest,

if you please, in regard to their rights. The

county of Suffolk has a population of 146,000,

and, according to the ratio of Franklin, would be

entitled to one hundred and twenty or one hun
dred and thirty representatives ;

and how many
will that county have ? Thirty- one !

Now, if gentlemen from other counties can

overlook the unjust operation of this plan upon
themselves, perhaps all appeal, or the bare men
tion of the way in which the county of Suffolk is

to be treated, may be in rain ;
for I suppose we

can hardly ask gentlemen to carry a good rule so

far as to love their neighbors better than them

selves. Unless they have given up all self-love,

and all regard to the rights of their constituents, I

think there is but one answer they will give when
the question is taken upon the proposition of the

gentleman for Erving.

The gentleman has said that he supposes he is

none the worse for having been born in Franklin

County. Certainly not. That county is a highly

favored county in many respects. It is a county

remarkably favored in its beautiful scenery, and

for its fruitful soil
;
and I should say certainly

not otherwise than favored in its population.

But why it should be favored in its representa

tion above other counties of the State, is a

question I must leave my friend for Erving to

answer.

Now I will take another view of this subject.

Here is the county of Suffolk and the county of

Essex, that have considerably more than twenty-

seven per cent, of the population of the State.

The House of Representatives, it is admitted, is

to consist of four hundred members. How many
representatives would that give to these coun

ties, on the basis of equal represeiition ? It would

give them one hundred and eight representatives.

How many have they by this plan ? Only seventy-

four. And one circumstance is to be remarked,

which I had almost forgotten, than when this

loss of representation, of thirty from the two

counties, is taken from their scale, it is not thrown

away, but is cast into the opposite scale. If the

counties of Suffolk and Essex have less than their

fair share by thirty-four representatives, where do

the thirty-four go ? They go into the opposite

scale, which every gentleman must see doubles

the difference against them.

Sir, I think gentlemen will have the candor to

admit that I am not arguing for local rights

against the general interest
;
but there are local

rights to be regarded which every system of
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just representation should recognize, and I ask

you what reason there is for cutting down these

important counties below their just representation ?

My friend and colleague, (Mr. Hale,) who moved

the adoption of the Minority Report, spoke of the

amount of taxes which these counties pay. Now
let gentlemen understand what we ask not that

we should have a House 011 the old basis of the

Senate, viz., on the amount of taxation. That

basis was adopted by the fathers of the colony on

the ground that there should be a union of taxa

tion and representation ;
but I have always said

that it was never a favorite system of mine. I

always preferred that the Senate should be based

upon population.

But the gentleman thinks that there should be

a difference of basis in the formation of the two

houses. No man can go further than I do in the

belief of the advantage of having two houses

sitting in separate chambers. Simple as the ex

pedient seems, I am not sure that it has not been

one of the chief pillars of free governments. But,

Sir, in most of the States both houses are essen

tially popular. In most of the States there is no

difference in the basis unless it be the mere

difference of numbers
; but, Sir, in most, if not

all of the States, the business is earned on in

separate chambers the Senate in one apartment
and the House in another, so that they operate

upon each other as a mutual check. I apprehend
it would require a greater nicety of discrimination

than I possess to trace in what way the difference

of basis has operated thus far to increase the

necessary check. There is a difference of basis

that might increase it. The House of Lords in

England is formed on a basis essentially different

from that of the House of Commons
;
and as a

check on the action of the Commons it is perhaps
more effective there than our Senate is here

effective, I think, more in preventing good than

evil
;
and I may safely say that nobody wishes to

have such a House here. But if you look at the

Constitutions of the different States of the Union

you will find what I say to be confirmed.

Now I do not deny that some additional check

upon legislation might be desirable. Perhaps it

might. I was in favor of two years as the limi

tation of the term of senators. For this purpose
I was in favor of making double districts, each

senator being elected for two years, and one-half

of them being elected every year. I mentioned

this plan to some gentlemen with whom I hap

pened to differ upon political subjects ;
and by

them the proposition was not unfavorably re

ceived ; but knowing that it had been agitated in

this Committee, and supposing that it would not

find favor with such a portion of the Convention

as to insure its success, although I am far from

being alone in regard to this idea, I forbore to

trouble the Convention with what would perhaps

only have been taking up their time.

Let me ask, Mr. Chairman, what is the ground
of all this disregard of population ? I am not sure

but I have taken up the time of the Convention

too much in arguing that our present system, and
the system proposed by the Committee, are both

unequal, when I understand it to be conceded

that it is unequal if any regard is to be had to

population. I think it has been shown by other

gentlemen that regard has been had to population
in times past. I think the history of the Com
monwealth, as well as our own perceptions of the

reasonableness and justice of the thing, will in

duce us to sustain the ground taken the other

day by the gentleman from Tauntoii, (Mr. Mor

ton,) that 110 basis could be fair and just 011 which
to form either branch of the legislature unless it

were a popular basis.

But, Sir, why are we asked to sacrifice this ?

We are asked to sacrifice this in order to base our

representation upon corporate rights. To be

sure, there is a little modicum there of population.
There is less than one hundred representatives to

be doled out to the large towns, and this pittance

is to be continually lessened as the population in

creases. Every reduction is to be thrown upon
those towns which have more than two represen
tatives. Why, this was astounding to me. I

knew there had been much said here and else

where of the benefits which we derive from these

municipal corporations ;
of their great impor

tance, of their high powers, and yet, Sir, though
we might, perhaps, make some abatement for

rhetorical expression, until now I have heard

very little said to wrhich I could not agree. But,
I ask, if towns are nothing, if they have not this

power, what can they do, even if represented as a

part of a district ? What can your town and my
town do ? In many important cases they can tax

iis to the last dollar of our property. Their

only restriction is that they shall tax us within

the circle of powers conferred by law upon
the municipal authorities. And what does this

circle embrace? It embraces the nearest and

dearest objects of expenditure. How do we edu

cate our children ? how keep our poor from starv

ing ? how keep our highways in repair ? and how

protect the lives of peaceable citizens ? It is al

most all effected through the town police. All that

the general law can do is to punish the criminal,

after the committal of the offence, if he can be

detected, and arrested, and even then he may es

cape conviction. It is the town police that checks

vice and discord at the fountain head and pre-
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vents the commission of crime, that is, so far as

human institutions can operate effectually on

human beings. Sir, these are important objects,

and what power can carrry them into execution

but the towns themselves ? And I can tell gen
tlemen that the reason why town organizations

have done so much for us, is because of the

existence of the power of taxation to the degree

which they can exercise, and do exercise it. The

taxes arc brought home to the people, and

they are voted by the people of towns in town-

meetings, and by cities in their little municipal

senates, if ^1 may so call them. The amount

of taxation which they voluntarily impose upon
themselves would result in the disorganization of

any State in the Union, if levied by the state pow
er. The town of Boston itself levies from one to

one and a half million of dollars annually, and I

suppose the remaining towns not less in the

whole, that is a tax of three millions. &quot;Would such

a tax be voted by any legislature ? It is this pow
er of making the property of the country protect

itself, and protect the rights of all, that has done

so much for us, a power in its exercise, com

pared to which all direct taxes imposed in this

country in other ways, are as nothing.
I have said thus much to meet the argument

that, by placing the towns in districts, we are

depriving them of all their power and conse

quence and utility.

Now, Sir, the gentleman for Erving, (Mr.

Griswold,) says that when you place these towns

in districts, the gentleman who represents a town

represents an abstraction. Well, Sir, I must un
learn a great deal of what I have heretofore

learned, and forget what I have heard from all

sides of the House in regard to men and popular

rights, and the freedom of every man, and tneir

all standing like freemen upon equal ground with

his neighbor, if this be true. I must unlearn all

that. I had supposed that our constituents were,

at least, human beings. But my friend for

Erving will not allow them to be beings at all.

He says that a man who represents a district rep
resents a nonentity. Now I think it is enough to

state such an argument as that, in order to give it

its full force with the Convention, and I shall be

the last man to take away from it what force it

may be entitled to.

Now, Sir, I return to the plan proposed by the

majority. They start with a proposition to which
I agree if it does not carry me, and it need not

carry me, to the perpetration of injustice and

that is that every man in. the State ought to be

represented in both branches of the legislature.

To that they add the proposition that every town
should have a representative every year. I say

that cannot be done. It is impossible. Why ?

Because if you carry it through, and have regard
to the system of equality and I should do the

Committee injustice to suppose they intend any
thing different how, with the three hundred and

twenty towns, can you proceed to work out the

problem before us, if the small towns are not sat

isfied with fractional representation ? I, Sir, was
not one of those who wished to disturb the present

system, though I do not like it, for I think it is a

very imperfect one. The only method which can

work equally, unless you have a House of Rep
resentatives of six or seven hundred mem
bers, is the district system. To that gentlemen
must come. Those who cling to corporate repre

sentation may rely upon it that they cannot find

any other way of getting around the difficulty.

If they will be represented all the time, and if

every town, as such, must be represented, their

proposition will lead them to consequences from

which, I think, they will shrink.

Now, as to this district system. The Minority

Report proposes large districts, but some gentle

men are in favor of single districts. Now the

objection which I have heard to that is, that very

likely a district may be composed of two towns ;

and one of the towns may say, with or without

reason, we are the smaller of the two, and though
we are neighbors and good friends in general,

still we have our collisions and antagonistic

interests, and the larger town will overrule us.

But if the districts are large, embracing five,

six, or seven towns, and those towns of dif

ferent populations, the smaller towns will take

care that the larger ones shall never have more

than their proportionate influence in district

affairs.

In Maine they have something like the district

system. I have a friend who represents a district

of that State, composed of five or six towns. I

inquired how they arranged the matter, having

only one representative ? He said the representa
tive was taken from the different towns in turn.

But I said there must be an inequality in the

population of the different towns composing the

district. He repeated that this made no differ

ence with them, and they always agreed to take

the representative from the towns in rotation.

This leads me to the objection which we have

heard urged with great force in times past, and
which has been alluded to in this Convention,
that the minority in the city of Boston, and in

other large towns, were wholly unrepresented
and disfranchised. This proposition remedies

that evil. I do not know that I ought to plead
the cause of my own city. It seems to me, Sir,

that the less we speak of city and country, of the
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sea-coast and the interior, of Boston and the

smaller towns, the better.

But I pray gentlemen to ask themselves how it

is that this city has the population and wealth

which my friend for Erviug, (Mr. Griswold,)

said and, I doubt not, most sincerely he was

rejoiced to see ? Where does it come from ? It

comes from the country. We are one people,

Sir ; and the wealth, and the people who make

the wealth of Boston, are, in a great measure,

from the country. Why, Sir, the gentleman
for Erving said that the future president of the

United States might be some country boy with

common school education, of honest but poor

parents. But, to descend a little lower in the

political scale, who are, and who are to be, the

rich men of Boston ? Why, Sir, if I were to

set myself up for a prophet, I could make no

surer prophecy than that the richest man of Bos

ton, some thirty or forty years hence, will be

some country boy, now not ten years old, who
has never seen Boston twice in his life. Ask

public opinion, or consult the assessors list, to

ascertain who are the richest men. You find

they are those who have made their wealth by
their own exertions. They are men, many of

them, I venture to say, whose great wealth is

their least claim to public regard and esteem
;

and of itself no one holds it less of a claim than I

do. Now, I beg gentlemen from the country to

consider these facts before they decide.

Boston bears a great proportion, a just propor

tion I admit, a great proportion of the public

burdens, and she ought to be represented, not

according to her amount of taxable property, but

according to her population. A principle of

representation which is based upon the fact that

all men are free and equal, and I beg men to con

sider well before they adopt the Ileport of the

majority of the Committee. One thing is pretty

clear to my mind, and that is if Boston is to be

bound and delivered up as a prey to the hunt

ers, the county of Franklin will come in for

the lion s share. But that I hold to be of little

importance. If it be true that any community
cannot prosper by acts of injustice and I hold

this principle as great a political as moral truth

we shall not suffer alone.

Now, Sir, one word more in conclusion. This

Ileport came from an intelligent and respectable

majority of the Committee. I could hardly
believe my eyes, until I had read it thoroughly,
and but for the high respectability of those gen

tlemen, I never could have supposed that it came
from an honest source. But I am bound no less

by parliamentary courtesy, than by my own feel

ings of respect, to acknowledge the high charac

ter of the gentlemen who compose that majority,

and I close my remarks by addressing them, in

the words of a writer in the Edinburgh Ileview,

at the close of an article upon Catholic emanci

pation. After speaking of the various objectors

to that object, he conckides thus :
&quot; To the

honest opposers of Catholic emancipation, we
have only to say, we respect your principles, but

we wonder at your existence.&quot;

Mr. KINSMAN, of Newburyport. The day
has been warm and the House thin, and appar

ently the material of discussion is exhausted, and

I therefore move that the Committee rise, report

progress and ask leave to sit again.

The motion was agreed to, by a vote of 89 to 56.

The Committee accordingly rose and the Presi

dent having resumed the chair of

THE CONVENTION,

The Chairman, (Mr. Wilson, of Natick,) re

ported progress and asked that the Committee

have leave to sit again.

Leave was granted.

Orders of the Day.

On motion of Mr. BIRD, of Walpole, the

Convention then proceeded to the consideration

of the Orders of the Day, the first question, being
on the motion of the gentleman for Manchester,

(Mr. Dana,) to reconsider the vote by which the

resolve reported by the Committee 011 so much of

the Constitution as relates to the Secretary, Treas

urer, &c., was finally passed.

Mr. DANA, for Manchester, remarked that

this subject was brought up by the gentleman
from Plymouth, (Mr. Bates,) on Monday last,

when he, Mr. (Dana,) was unfortunately absent.

It so happened that the gentleman from Plymouth
was now absent, and as neither would be likely

to benefit much from remarks made by the other

under such circumstances, he hoped the subject

would be allowed to go over.

No objection was made and the subject was

laid aside for the present.

On motion of Mr. THOMPSON, of Charles-

town, the Convention then at ten minutes past five

o clock, adjourned.

THURSDAY, June 16, 1853.

The Convention assembled pursuant to adjourn

ment, and was called to order by the President, at

10 o clock, A. M.

Prayer by the Chaplain.

The Secretary read the Journal of yesterday.
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Basis of Representation.

On motion by Mr. ROCKWOOD, of Belcher-

towii, it was

Onlsred, That the Committee of the Whole,
having under consideration the Report of the Ma
jority and the Minority on the subject of the

House of Representatives, consider the propriety
of reporting to this Convention the following basis

of Representation :

Every town, containing one thousand inhabi

tants, and less than five thousand, may elect one

representative annually. All towns and cities

containing, eaqh, five thousand inhabitants or up
wards, shall be formed into single representative
districts, each district containing at least five thous

and inhabitants. All towns containing less than
one thousand inhabitants, shall be formed into

single Representative Districts, each district con

taining at least one thousand inhabitants.

If at the close of any decennial period, it should

appear that the number of representatives for the

next decennial period would, on this scale of

apportionment, exceed four hundred, then the

number of inhabitants which shall entitle a town
to elect one representative, shall be one thousand
five hundred. And all towns and cities contain

ing, each, seven thousand five hundred inhabi

tants or upwards, shall be formed into single

representative districts, each district containing
at least seven thousand five hundred inhabitants.

And all towns containing less than one thousand
five hundred inhabitants, shall be formed into

single representative districts, each district con

taining at least one thousand five hundred inhab
itants.

If, at the close of any subsequent decennial

period, it should appear that the number of repre
sentatives for the next decennial period, would,
on this scale of apportionment, exceed four hun
dred, then the number of inhabitants which shall

entitle a town to elect one representative, shall be
two thousand. And all towns and cities contain

ing, each, ten thousand inhabitants or upwards,
shall be formed into single representative districts,

each district containing at least ten thousand in

habitants. And all towns containing less than
two thousand inhabitants, shall be formed into

single representative districts, each district con

taining at least two thousand inhabitants.

And whenever, at the close of any decennial

period, a continuance of the scale of apportionment
which had been employed during that decennial

period, would make the number of representa
tives more than four hundred, then the number
of inhabitants which shall entitle a town to elect

one representative, shall be increased just five

hundred , and the number so increased, whatever
it may be, shall express the number of inhabi

tants required for a single representative district

for all towns having less than that number of

inhabitants. And five times that number shall

express the number of inhabitants required for a

single representative district for all towns and
cities having five times that number of inhabi

tants, or upwards.

On motion of Mr. BUCK, of Lanesborough,
the order and accompanying plan were ordered to

be printed.

On motion of Mr. HTJRLBUT, of Sudbury,
the Convention resolved itself into

COMMITTKE OF THE WHOLE,

Mr. Wilson, of Natick, in the Chair, on the

unfinished buiness of yesterday, being the Report
on the subject of the House of Representatives.

The pending question being upon the motion

of the gentleman from Boston, (Mr. Hale,) to

substitute the Minority Report in place of the

Report of the Majority.

Mr. KINSMAN, of Newburyport. I suppose,

Sir, that according to the ordinary usage of this

body, I am entitled to the floor
; and it is my

intention at some period to offer a few suggestions
in reference to this subject ;

but I learn, with great

satisfaction, that an able and talented friend of

mine from Boston, has been solicited to speak

upon the question that is now before the Com
mittee, and I presume it will be as gratifying to

the other members of this body as it will be to

myself, to hear him, I will therefore, with great

pleasure yield the floor.

Mr. CIIOATE, of Boston. I would not avail

myself at this moment of the kindness of my
friend from Newburyport, (Mr. Kinsman,) &amp;gt;the

friend of many years if I were not in some sort

compelled to do so. Many reasons would induce

me to desire to postpone any share I might take

in this discussion. Ably and instructively as the

subject was opened by the chairman of the Com
mittee, (Mr. Griswold,) on Tuesday, there would

be great and obvious advantage in having the

opportunity to be further instructed by that

diversity of opinions and reasonings, to which, in

the progress of the debate, we shall certainly

listen. But personal considerations compel me,
if I would say anything on this question, to do it

now.

I have thought, Mr. Chairman, since my atten

tion was first attracted to the subject of this Con
vention to its business and its probable issues

that the happy adjustment of the basis of repre

sentation in the popular branch of the legislature,

is the main achievement, in the way of positive

reform, by which you can hope to signalize your
labors. If this business shall be well done

;

if it shall result, not in perpetuating inequality,

injustice, and heart-burning, by an attempt to

patch up an old system which is let us confess it

at once artificial and inconsistent with itself, as

well as with right reason, but in the establishment

of justice and equality on the basis of the closest

practicable approximation to natural right if you
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can effect this, and if in addition to it you will

maintain unimpaired the independence of the

judiciary as our fathers conceived it and trans

mitted it I think it not extravagant to expect
that whatever objections there may have originally

been to the calling of this Convention, and

whatever exception may lie to any particular act

which it has yet done, they may all be merged
and lost in a calm and general approbation. If

you fail in these two, or either of them, it is not

for me to say that the Convention will fail but I

will say, that in my judgment, we shall have

squandered irretrievably such an opportunity of

doing good as we can with reason never hope to

enjoy again. It is with this deep impression of

the importance of the subject, that I take leave to

submit my opinions on it.

And how shall I state the question ? Techni

cally, of course, it is on the motion of my col

league, (Mr. Hale,) involving a comparison of the

Report of the Majority of the Committee of which
the gentleman for Erving (Mr. Griswold) is

chairman in its general principles, not in its

details with the Report of the Minority not in

its details either, but in its general principles. A
little more broadly stated, it is a question between

equal representation by districts in some form,
and unequal representation by towns

; and to

state it a little more broadly and exactly still, I

present it as a question between artificial privilege
and natural justice ; between the advantages
which history and accident have bestowed on
mere place, on the one hand, and the rights of

man on the other
; between town lines and human

beings. If you object that this is too argumenta
tive an expression of the point at issue, at the

outset, I hope that the course of my observations

may show it to be a true expression of it.

In entering on this discussion I begin, as others

have begun, by assuming, for the sake of the

argument, the existence of an evil in the present

system of representation. I cannot go as far as

others in this concession
; certainly not as far as

the gentleman for Erving. His plan seems to

me out of all comparison more objectionable than

the existing plan. Yet I will assume that there

is an evil, for the purposes of the discussion, and

because this Convention has been called to remedy
it. But what is that evil ? Sir, as I have always
considered it passing over, just now, two or three

unimportant, or less important elements, on which

the chairman insisted, and to which I will here

after advert the evil is this : that the people are

not equally represented in the popular House.

The evil is, that a person in one place no more a

man no more a legal voter than a person in

another place, has more political power. He votes

oftcner
;
he votes for more representatives ;

he has

a larger share of representation. He has it not

by election to office
; not for services rendered or

to be rendered to the State ; not for public good ;

not I beg to call your especial attention to this

notfor the protection of any individual interest of
his oivn, in dangerfrom other interests for to any
such end it is totally unnecessary, and totally

unavailing but he has it by the accident ofplace.
The rights of men are practically sacrificed, or

subordinated, to the accident of place. This, or

nothing, is the evil that has called us together. I

know very well that the chairman, with a great

deal of adroitness for it did not exactly comport
with the scope of his able speech to give much

prominence to an evil which his plan only

aggravates has made the most of certain other

objections to the existing system such as its

complexity which puzzles nobody, however,

certainly not him
; its large unrepresented frac

tional numbers
; the vote of the large cities and

towns by general ticket
;
neither of which, by the

way, does ho attempt to cure but permit me to

remind you that by far the most forcible and most

telling passages, in that part of his address which

was directed to the display of existing evils, were

those which set forth how he who has the good
fortune to live in one place, shall be represented at

all times, and by many representatives ;
while he

who has the bad fortune to live in another, shall

long go unrepresented altogether. That was the

evil he painted best ;
for it was real and a great

evil. Why, who has forgotten into how many
hundreds of years running up to the measure of

whole dynasties he counted those dreary inter

vals of non-representation, to make out the general

proposition of enormous existing inequality ?

Turn, too, to that Report of the Committee of

the Senate, under date of February 21, 1852, by
which public opinion has been so much influenced,

and which conduced so largely to the call of this

Convention. See how the chairman there puts

forward, first in the series of grievances, this exist

ing inequality ! I read his words :

&quot; The first subject which would demand the

attention of the Convention, is a change in our

present system of representation. It is now
agreed, on all hands, that some change in this

respect is necessary. The present constitutional

provisions on this subject, though complicated,
are ingenious, and though they have been the

source of much complaint during the last few

years, yet the practical working of the system has
been much better thus far, than it is likely to be,
if continued in future. But, however light, com
paratively speaking, may have been the evil

hitherto, or whatever doubts a portion of the

people may have had about the expediency of any
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material change in the present system, ten years

experience under it, coupled with a knowledge of

its future operation, as now established by official

facts and calculations from the Secretary of the

Commonwealth, can, we think, leave no doubt in

the mind of any reasonable man, that some change
is absolutely necessary, to restore that equality of
representation, which was contemplated by the

framers of the Constitution.
&quot; Of the particular mode of accomplishing this

important reform, we do not think it advisable to

speak in detail. And whether this most desirable

result can be best accomplished by dividing the
State into single representative districts, based

upon the number of people, of legal voters, or of

ratable polls ;&amp;gt;

or whether the numbers and ratios

of the present system can be so changed as to secure

a plan of reasonable equality, and preserve the

principle of corporate, town representation, under
which the people of the Commonwealth have so

long lived and prospered, and for which there un
questionably still exists a strong attachment, it is

not the province of the legislature to say. The
members of the Convention, fresh from the peo
ple, reflecting their wishes, and chosen with ref

erence to this among other important questions, and

representing, as they will, every variety of inter

est, and all shades of opinion, and especially, after

the discussion on this subject, which has already
taken place, and which will hereafter be hud, in

all the towns and cities, previous to the time of

the Convention, will, we doubt not, be able to

perfect a system, which will remedy the mon
strous evils which now exist, and be satisfactory
to the great majority of the people of the Com
monwealth.&quot;

Certainly he does not commit himself on the

mode of attaining it
;
but that equality of repre

sentation is the one great thing to be attained by
the Convention which he would call together, is

beyond all cavil.

Well, Sir, for the cure of this evil of inequality,
two plans are before you. And for the purpose
of comparing them, I put these two questions :

first, does not the system of representation by
districts in some form, and on some basis, for

the chairman agrees that we are not now to be

holdcn to precise details seek and effect a far more
erfect cure than his plan ; and second, if it does

so, then is there any difficulty, or any objection,

amounting to civil necessity, in the way of adopt

ing it ? I repeat both questions, that you may
see from the first that I do not at all mean to

evade what I feel to be the great obstacle to be

encountered. Is not the district system, beyond
all power of calculation, the completest remedy ;

and, if so, is it for any reason unattainable /

Well, Sir, on the first question, the chairman

has not suggested and nobody will suggest
that the method of districts does not afford a per
fect remedy of the inequality which has brought

you together. He tells us and others will tell us

that it is a remedy beyond our reach
; that this

body is against it ; that the people will reject it
;

this he has said, and others will say, but nobody
will say that it does not perform its office of relief

thoroughly and systematically. In its essence, it

secures substantial equality of political right so

far as representation in the popular branch is con

cerned to every-body who &quot; dwelleth and hath

his home&quot; in Massachusetts. This it does, if,

according to the actual form of my colleague s

motion, population is taken as the basis.

Setting aside the accidents of place, it gives to

every human being, if he is of our &quot;

inhabitants,&quot;

his full, exact, and just share at one time and at

one place, as much as another of this privilege,

this enjoyment, this guaranty of all things else

the being represented. How great a merit if any
merit this is

; how far the plan of the chairman

falls short of it whether it is practicable or the

mere dream of visionaries all this I will consider

hereafter. But what I now say is, that, as and
for a system of representation of every-body who
has selected his &quot;home&quot; in this Commonwealth,
it is absolutely perfect, because it is substantially
and uniformly equal.

This it is, if, as my colleague has done in his

motion, your basis is population. If you prefer
ratable polls, or legal voters, why then it accom

plishes substantial equality among all of them.

Let me add, that beyond all this, it makes it

certain that always the majority whether of the

people told by the head, or of the legal voters of

Massachusetts shall govern Massachusetts. In

all vicissitudes, by the operation of this system,
the will, the reason, the conscience, the interests,

of nothing less than the majority shall give the

law.

And finally, it enables you to reduce the House
to the utmost extent of the public demand of re

duction.

Sir, can gentleman say as much for the scheme

of the chairman, or of any scheme resting on the

same idea ? Does that cure the evil of unequal

representation ? Does that cure the evil of allow

ing a man in one place three times the right and

power which his son or brother has in another

place ? Does that cure the evil of government by
minority ? On the contrary, docs it not aggra
vate it all a hundred fold, and perpetuate it

;

erecting in the Constitution a stupendous system
of inequality, and of the rule of the minority

unprecedented in the theory or practice of re

publics ?

Why, what is the central idea of that scheme ?

It is that the right of representation adheres to

place and not to man. Place gives privilege. Do
not deny or evade this. Stand right up to it.
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Places gives power. Every town shall have one

representative ;
and no town with less than 5,000

inhabitants shall have more than one. That meas

ure of right which I may constitutionally enjoy in

one place, I may not constitutionally enjoy in

another. Six hundred on one area nay, nine

011 one area shall possess the power of 4,999 on

another area.

That is the central idea. But after you ascend

to towns of 5,000 inhabitants, then the scheme

attempts to compromise between place and popu
lation ; and then it declares that every town of

5,000 inhabitants shall have tAVO representatives ;

and for every additional 5,000 an additional repre

sentative
; provided, that none shall have over

thirty.

&quot;Well, what is the result ? Why, Sir, a variety

and an aggregate of inequality ;
a general and a

sectional injustice, which the searching statistics

of the gentleman from Cambridge, (Mr. Sargent,)

and of my colleague, (Mr. Schouler,) and of the

venerable member from Beverly, (Mr. llaiitoul,)

have scarcely exhausted ;
and which I am enabled

a little farther to illustrate by the aid of calcula

tions furnished to me by the kindness of my col

league, (Mr. Hale,) of whose thorough and trust

worthy investigations the public has so long and

largely profited.

And the first and comprehensive fact not de

nied by the chairman, admitted indeed and justi

fied by him in advance, and verified by all the

members of the Committee to whom I have refer

red is this : that his plan gives to about one-third

of the people one- third of the inhabitants, one-

third of the legal voters of Massachusetts the

power to elect a majority of the House of Repre
sentatives that House which, so many times in

the future, as it lias done so many times in the

past, will make the whole government. Or, to

state it in other words, it gives to those who live

in the small towns comparatively so called a

share of political power greater than that of those

who live in larger towns comparatively so called

in the proportion of almost three to one.

I have said that the chairman has admitted

and nobody will deny this. But verify it your
selves, by throwing all the three hundred and

twenty-nine towns and cities of the Common
wealth into two classes, one made up of the

larger, and the other of the smaller, and drawing
the line between the larger and the smaller where

you will.

1st. Take all that portion of the people who
live in towns which contain less than 5,000 in

habitants, and which, of course, are to have, by
this plan, one representative for each town. Of

these, there are 518,900 ;
and these have one rep

resentative for every 1,753. Take, now, those who
live in towns of more than 5,000. Of these, there

are 45 1,000, and these have one representative for

every 4,0-30. That is, of the 518,900, as a mass,

or group, each individual has nearly three times

as much power, or right, as any individual in the

other mass of 454,000.

2d. But classify the larger and smaller towns

differently. Let all those of 2, 100 inhabitants and

less compose one class. There are 201 such

towns, containing an aggregate of 251,800 inhab

itants, and they will send 201 representatives.

Let all containing over 2,100 inhabitants compose
another class. They have an aggregate of 7 2 1 ,900,

and will send 199 representatives. That is, a little

over one-quarter of the inhabitants of the State

will send two more representatives than the other

three-quarters.

3d. Again. Let the towns of 2,500 inhabitants,

and under, form one class, and those above 2,500

another. Of those under, and of 2,500, there are

2 .&amp;gt;(!. They contain 30(5,900 inhabitants, and will

send 226 representatives. They are less than one-

third of the State ; they ought to elect about 126

representatives, and they elect 226. All the other

inhabitants, amounting to 666,750, or more than

two-thirds, who ought to elect 274, elect, in fact,

175. That is to say, less than one-third of the

people elect a majority of 5 1 in the House.

4th. Take yet another view. The towns and

cities containing each 4,410 inhabitants have an

aggregate of 486,900, and should elect 201 repre

sentatives. They elect, in fact, under this plan,

1 19. The other half elect 283, a majority of more

than 60 in the House.

Once more. Divide the whole population of

Massachusetts into four classes. Of the House

contemplated by this plan, of 400 members, or

thereabouts, one of these classes, consisting of

85,667, will elect 100, which is one representative

for every 856 ; a second class, consisting of

163,448, will elect another hundred, which is one

for every 1,634 ;
a third class, consisting of 295,900,

will elect another hundred, which is one for every

2,959 ;
and the fourth class, consisting of 423,900,

will elect another hundred, which is one for every

4,239.

Surely, this is the &quot;

sovereignest remedy&quot; of

that inequality which this Convention meets to

cure.

It is not worth while, after this, to follow the

operation of this scheme into all its particular

injustice. Look a little, however, at its aspect of

sectional inequality. See how it takes from the

eastern group of counties, and from the general
sea- coast, their just measure of right, and bestows

it, as privilege, on the centre and west. Yes
|
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here in Massachusetts, where commerce, naviga

tion, and the fisheries, have been thought to have

done the State some service
; distinguished felici

tously by similarity of character, sentiments,

habit-;, occupations, everywhere ;
a brotherhood,

more than a Commonwealth ;
no institutions of

slavery on one side of a range of mountains

dreading an irruption of freedom from the other
;

a State which might well &quot; know no East, 110

&quot;West
;&quot;

a foundation fitted if any spot of earth

is so for a temple of realized and perfected liberty

and equality to be reared on
;
in such a State,

this scheme denies to the farmers and fishermen

of Essex, the-tradesmen and mechanics of Suffolk,

to Barnstable, to Bristol, the same measure of

right which it lavishes on Worcester, and Frank

lin, and Berkshire, or Anything in any substantial

degree resembling it.

Franklin, happy, as my colleague (Mr. Gray)
said last evening, in her hills and valleys, and

falls of water, and balmy air ; happier in the mo

rality and industry of her people ; happier still in

being all composed of small towns all but one of

them of less than 2,500 inhabitants will have

twenty-six representatives, or one to every 1,180.

Barnstable, so eloquently characterized by my
other colleague, (Mr. Schouler,) whose sands urge

its children to seek their bread in the solitary and

distant ways of the sea, but whose pursuits and

habits gather their residences 011 shore into some

what larger clusters none, however, above 5,000

will have thirteen, or one to every 2,615 ;
and

Bristol will have one to every 3,259. Worcester,

the large heart of the Commonwealth, will have

sixty-one representatives for a population of

126,560 ;
and Essex, on the sea, with a popula

tion of 127,000, will have thirty-four. Berk

shire, at one extremity, has one representative for

every 1,442 ;
and Essex, at the other, has one for

every 3,437. Boston, with 139,000 inhabitants,

will have twenty-eight ;
and Franklin, Hamp

shire, and Berkshire, with 114,000 less by
25,000 will have eighty-three, a power nearly as

four to one. There are twenty-eight towns, with

an aggregate population of 14,984, which elect

one representative for .every 535. Boston elects

one for every 4,956 about as nine to one against

her !

Sir, how unintelligible is such discrimination as

this ! If the centre and west of Massachusetts

were a sparse, half-reclaimed back-woods
;

if the

forester s axe was just letting in the sun upon
&quot;Williamstown and Amherst seats, both of them,

and noble ones, of the higher learning ;
if Pitts-

field, and Lenox, and Stockbridge, and Spring

field, and Northampton, and Greenfield, and

Worcester, were not residences of wealth, taste,

and refinement
;

if that whole central and western

region, instead of being covered with busy and

beautiful villages, enriched by a scientific agricxil-

ture, musical with the voices of all labor, thickly
settled by an educated and rapidly-improving

people ;
were such a country as the wilds of the

Upper Ammonoosuc or the Madawaska were one

hundred years ago, we could comprehend it, but

how unintelligible now ! And then why do you
discriminate against the farmers, and shoe manu

facturers, and leather dressers, and fishermen of

such a county as Essex ? Why against Barns-

table and against Bristol ?

Sir, in view of all this, is it not a good deal as

my colleague (Mr. Schouler) yesterday declared

it to be, like that extraordinary system in England
the result and product of historical causes or

accidents, not of philosophy, swept away partially

by the Reform Bill in which Gatton and Old

Sarum, and all the rest of schedule A, with no

body in them, or next to nobody, sent members
to parliament, while vast accumulations of human

beings and living interests, in which the pulses of

Young England were beating with lusty life, sent

no more, if they sent any ? Is it not a most

elaborate and bold recognition of the supremacy
of the &quot;accidents over the maiir&quot;

But whatever it is, or is like, or whatever its

merit or its necessity, I say that this scheme, com

pared with that of districts, effects no equal rep
resentation of the people, whether inhabitants or

voters. The evil which has assembled you to

gether, this scheme does not cure, and that of my
colleague does cure.

And now, if this be so, why should you hesi

tate to adopt the system which accomplishes the

equality you desire ?

But before I advance to that question, I must

pause a little, to consider somewhat more closely

how much political merit really belongs to ciqual

ity of representation r What does it amount to,

after all ? In the opinions of this Convention,

already expressed by what it has done in regard
to the Senate

;
in the eye and consideration of

American liberty in its most approved type ;
in

the estimate of a safe reform and a moral progress ;

how far is a Constitution, by which all the inhab

itants of the Commonwealth arc represented with

substantial equality as nearly an exact equality

as is p:acticable in the popxilar branch of the

legislature ;
how far is such a Constitution desira

ble ? How far is this enormous and multiform

inequality which has been exposed, an evil at

last ? How much of evil is it, that, when the chil

dren of this political family come around the

board to receive their due portion of the bread of

political life, one should have nine parts, another
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five, another three, another one ; that this ine

quality, existing everywhere, should assume the

offensiveness and senselessness of a sectional pre

ference, giving to Dan one share, to Ephraim an

other, to Judah another making distinctions

though our hearts, our reason, our theories of

politics, make no distinction between him who

swings the scythe in Berkshire, and him who toils

over the forge-fires of the machine shop in Low
ell

;
and him who draws out hemp into standing

and running rigging for merchant ships and men-

of-war in Suffolk, and him who puts forth from

Essex, and Plymouth, and Bristol, and Bamsta

ble, to find his means of living, and of educating

his children, on the sea ? If this is no considera

ble evil, why say so
;
and then we will spend no

time in inquiring whether it can be avoided. But

if it is immoral and unchristian just so far as it

is unnecessary if the State &quot; as a moral being
&quot;

is

bound in conscience to relieve against it, provided

that, consistently with a true prudence, it can ; if

that sentiment, or that duty, which commands
to love others as ourselves, to do equity, to diffuse

to the utmost possible extent, over the whole sur

face of society, all the enjoyment, all the security

against wrong, all the gratifications, all the civil

good, which are the ends of society ;
if this senti

ment, or duty call it humanity, or benevolence,

or what you will takes cognizance of this, or

such inequality, and pronounces it wicked if it is

needless ; then we shall the more seriously set our

selves to ask, if any political necessity compels us

to inilict it.

Is equality of representation then, good ; and

inequality bad ? You will often have observed,

Sir, as you live in the world, that when persons
can no longer deny a particular merit to a man or

a thing, that they take refuge and comfort in the

exclamation that it is no such great merit after

all. Did not the able chairman deal a little in

this fashion, with this merit of equality r Did he

not say, in so many words, that inequality was no

great evil meaning of course, comparatively no

great one r And yet how could he well hold such

language as this r In. his own Report, from which

I have read before, is not inequality of represent

ation the very first evil enumerated ? Was not

the promise of a remedy for it the great persua
sive everywhere to vote for the Convention ? And
now that we are in Convention to find the reme

dy and two plans are presented to your choice,

one of which accomplishes the object perfectly,

and the other totally fails, and makes the matter a

great deal worse than before is it all at once re

collected that the difference between equality and

inequality, in this behalf, is quite trivial after all

merely a little matter of arithmetic or so that

&quot;black s not so black, nor white so very white r&quot;

Is it all at once recollected that almost anything is

better than for the people to be equally represent

ed in the House
;
that that is very pretty talk

good words and commendable a good enough
topic for enthusiastic young dreamers, but that

your solid man, who goes to the bottom of things,

does not hold it important, any more than lie

holds it attainable ? Is it all at once forgotten
that equality of political right and power among
all the members of the State unless an overruling

necessity forbids it is not a matter of mere con

venience or caprice, but of justice, of humani

ty, a moral duty, a virtue within the domain of

conscience ? Is it forgotten that justice is the one

great concern of the State
;

its fairest ornament
;

its surest defence ?

I may mistake, but I have always siipposed

that in a State perfectly homogeneous like Massa-
,

chusetts, without ranks, orders, classes
;
without

antagonisms of interests, institutions, pursuits, or

moral sentiments ;
for it is of a Commonwealth

thus absolutely kindred, and the same every

where, that I speak ;
and it is the failure to dis

criminate between such an one and others, in

these respects totally different, which has created

some confusion and embarrassment to the chair

man
;
in such a State, I have always supposed,

that, according to our theories of liberty and jus

tice, a system of representation in the popular
branch was perfect, very much in proportion as it

achieved an equal representation of every inhab

itant, man, woman, or child
;
and that the near

est practicable approximation to this, was not

merely a pretty good thing, a good enough thing
in its way, a good thing to talk of, but that al

most as much as all other things put together ;

it was the one characteristic and distinguishing

mark and triumph of a republican polity. Ob

serve, Sir, I repeat, that it is with sole reference

to a State like Massachusetts that I say this. To

others, differently constituted, it has no applica

tion. From the practice of others, differently

constituted, you can derive no instruction what

ever on what is practicable or what is right for us.

And, therefore, the chairman only embarrasses

himself and the argument, by the irrelevant anal

ogies of the government of the United States.

Sir, we all perfectly well understand, that in the

construction of such a stupendous system as that, ,

for a country so vast and so diverse, expanded
j

now across a continent, broken up at the time the

Union was formed into States, every one inde

pendent, every one equally a sovereignty with

every other, distinguished by great diversity of

productions and pursuits, and foreseeing already

essential differences of opinion as to the industri-
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al and general policy of the future nation ; every

one separated from every other by the habits of a

long colonial life, although attracted also to every

other by the deep conviction of the necessity of

uniting, and by a recent community of effort and

glory ;
we all know that a representation of the

whole American people as one mass, equally in

both Houses of Congress, was neither possible

nor desirable. The smallest States, equal exactly,
j

in the eye of public law, to the largest, would not

consent to such a tiling. No man who has well

studied our national system, and appreciated how j

indispensable is the existence and agency of State

governments to save us from tyranny and corrup

tion intolerable, could wish that they had. The i

result was a polity, elaborate, artificial, complex,
j

heterogeneous in its structure, but in its working
harmonized and glorious.

And so there are single States such as Virgin- |

ia, whose Blue Ridge, to some extent, divides her

population, holding slaves, from that not holding

them ;
and Kentucky, along whose margin on the

Ohio, tendencies to emancipation have been said

to be creeping,
&quot; with fear of change perplexing

her,&quot; in which those interested in the local in

stitution would scarcely choose to oppose it with

out artificial security to the general suffrage of a

people represented equally, and in mass, by the

bead.

On the true policy of sxich States I say nothing,

and I know nothing. But this I believe, and this

I say, that in Massachusetts the most homoge
neous community that ever existed certainly

none more so a family of persons all related, as

you may say, by blood or marriage, to one anoth

er
;
not so much spread over as clustered closely

on a little area of seven thousand square miles
;

every man within a day s ride of every other
;

all

occupations and interests distributed with remark

able uniformity everywhere, and no one tending,

in the least degree, to conflict with any other
;

j

town linked to country, and county to county, by
&quot;cords no man can break&quot; in such a state it

should be our aim, our boast, to carry into prac

tice the most genial and just politics ; to bring

civil rights and natural rights into the closest

conformity ;
to raise this word or this thing equal

ity, from an idea in the mind, a phrase in the Bill

of Rights, into realized government ; to clear the

Constitution of whatever injustice it works ;
to

found it on the granite, and to adorn it with the

beauty of a morality that is eternal.

This opinion I brought with me into the Con

vention. And what is the opinion of the Con

vention itself on the general proposition ? Has it

not, under your lead, Mr. Chairman, with almost

entire unanimity, divided the State into senato

rial districts, each containing an equal population,
and assigned a senator to each ? What was the

principle of that proceeding ? On what reason

was it that you have declared, that if here are two

areas, side by side, each having on it the same

number of human beings, every individual in one

mass shall have the same amount of representa

tion in the Senate shall be equally near his rep

resentative in the Senate, with every individual

in the other mass, although one area is larger, the

other smaller
;
one rich, the other poor ;

one in

the country, and the other on the sea ? Sir, that

reason was very clearly stated in debate. It was

agreed to by all who took part in it. The discus

sion was general and able, and it is now of record.

Shall I remind you what was, that day, the doc

trine of this body ? I understood it to be this :

that every one is a human being eqxially with

every other ; and as such, has an equal right to

be equally represented in government, with every
other ; that to be represented is a vast good, ex

isting in the social state, and indispensable to the

secure and full enjoyment of all which the social

state can do for man
;
but that it is a good which

every one may possess, equally with every other,

without impairing the value of the good itself, or

in the least degree, abridging or displacing the

possession of it by every other
; that, therefore,

representation the being represented the having
a right to be represented is not in the nature of

property in things the essence of which is ap

propriation to an owner excluding all others from

participating but is rather in the nature of a

right to life
;
to liberty ;

to happiness ; to freedom

of the soul ;
to freedom of the mind whereof a

state, a nation, a race, may share equally, and

have, therefore, a right to share equally. It is a

civil good ;
a social good ;

a political good ;
but

it belongs to every human being alike
;
because

his nature, the end of his existence, the will of

his Maker, place him in the social, civil, and po
litical state, and give him every good therein

;
the

enjoyment of which by him invades no other

man s right, and no other man s power of enjoy
ment.

Or to state your reasons less abstractly. You

thought and held that everyone, of all this mass,

has needs and interests that require for him, and

make it humane and just to give him, an equal

quantity of representation, so to speak, with every
other. Every one is a human being, whose per

son may be outraged by violence and who, there

fore, needs a law to protect him, and a represen

tative to make the law. He is a person whose

moral and spiritual nature may be improved by
culture, and who, therefore, needs a wise and be-

ncficeiit legislature to provide such culture, and a
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representative to promote such legislation. The

infant in the mother s arms needs a law of infan

cy, and a representative to make it. The insane

in a mad-house need a law, and an asylum of in

sanity, and a representative to make it. Every
one is a human being, on whom the general doom

attaches alike
;
to whom may come alike

&quot; The oppressor s wrong, the proud man s contumely, the

law s dolay ;

Tli&quot; insolence of office, and the spurns
That patient merit of the unworthy takes;

&quot;

to whom alike may happen all things which gov
ernment and laws can cause or cure, and there

fore every one needs, alike and equally, represen

tation in that government which makes that law.

And this need you thought and held it humane,

just, and morally right to supply. Is not this

principle decisive of this question r

It is true, Sir, and here is a distinction of

some importance, in regard to which there is much
confusion of ideas, that when we come to de

termine who shall vote that is, who shall act in

bringing the particular representative into existence

in the particular case, then we have to look at

something more, and other than the mere right |

or mere need of being represented. In such case,

and for such objects, you have to require capacity

also ; intelligence, free will, physical, and other
j

qualifications. These all do not possess. Child

hood is too immature
;
the insane want discre

tion ;
the pauper, and the person under guardian

ship, wants free will
;
woman is too delicate, and

refined, and retiring, to
&quot;jostle

and elbow, and

win her way in a crowd.&quot; All do not possess

the indispensable qualifications to vote ;
and there

fore you select a portion, say one-fifth or one-sixth,

who do possess them.; and as my friend from

Salem, (Mr. Lord,) speaking on another subject

the other day, expressed it, with exact propriety
of constitutional and legal language, you choose

them into the office, and bestow on them the
j

name and duties of legal voters. Theirs it is to
j

bring the particular representative in the given case
|

into being. Hut this right, this power, they hold

in trust for themselves and for every-body. And so

mark the distinction. The right to, the need of,

an equal share of representation, an equal near

ness, so to speak, to the representative, is one

thing. The capacity to go to the polls, and vote

intelligently and freely, is another thing. The

right, the need, is found wherever a man, or

woman, or child exists, inhabiting the State. The

capacity demands specific faculties, and is lodged
in fewer hands. Yet remember, that although
these few compose ever the actual government,
and no other participates or is consulted ; yet that,

according to a sound political morality, they hold

56

it in trust ; they hold it in trust for all ; they
hold it in trust for all equally ;

and therefore, if

here is a civil or political thing called representa

tion, the being represented, which is a privi

lege, an enjoyment, a security, a good of priceless

value
; this also are they bound in conscience to

apportion equally to all, unless a controlling ne

cessity forbids.

All these, Mr. Chairman, I gather from its votes

to be the opinions of this Convention. They ex

press a higher and a wiser estimate of the merit

of equality, and the vice of inequality, in repre

sentation, than the chairman advances in his

speech, or exemplifies in his plan. They are

American opinions ;
and they are sound opinions.

I do not say that they can be acted on with safety

elsewhere. I do not know that there is, or is not,

a foreign state on earth that is ripe for them.

Existing conditions of things, the product of an

old time, still ruling the world from which it has

passed away, may elsewhere, for centuries, resist

their introduction. But their iiitrinsical beauty
and justice, the teachers whom I best lore, all

liberal writers and thinkers under all systems,

acknowledge and display. I find two ideas in

such writers, which I commend to you ;
the first,

that equality in representation, if attainable, is

matter of right, of justice, of humanity, of the

higher morals, and not of caprice or convenience

only and the second, that one great aim of true

reform, and a real progress, is peaceably and grad

ually to remove the artificial inequalities which

history has produced ; to cause the law to tend

ever towards the perfectly humane, and the

perfectly just ;
and to bring civil and political

rights nearer and nearer to the rights of nature.

It is no place or time to verify this remark
; but

you will allow me to bring to your recollection a

sentiment of Sir James Macintosh, concerning

representation of places, as distinct from persons ;

and another of Dr. Whewell, the Master of

Trinity College, and an eminent living writer on

the offices of reform and the nature of progress :

&quot; I must avow &quot;

it is in his reply to Burke, on
the French Revolution, that Mackintosh says this

&quot; with the same frankness, equal disapproba
tion of the admission of territory and contribution

as elements entering into the proportion of repre
sentation. The representation of land or money
is a monstrous relic of ancient prejudice ; men
only can be represented ;

and population alone

ought to regulate the number of representatives
which any district delegates.&quot;

I read now from Dr. Whewell :

&quot; The events of history have at every step led

to present inequalities. What then is the course
which justice prescribes ? We answer thatjustice
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requires us to aim constantly to remedy the ine

qualities which history produces. Such remedy
ing of injustice is a part of the general duty of

moral progress which belongs to states as well as

to individuals. We have already said that the law
must perpetually and slowly tend to the idea of

justice.&quot;
&quot; Natural rights are the ideal conditions

of moral society ; they may be suspended in fact
;

the idea being imperfectly realized. When this

is so, it is the business of all good men constantly
to make the fact approach to the idea

;
to make

law agree with humanity ; to make civil rights
coincide with natural rights.&quot;

I have answered the question, how great an

evil is inequality of representation ;
and how

much better is ours for being equal, than yours

for being unequal. Ours cures the specific

grievance which brought the Convention to

gether ; yours does not. Ours is just ; yours is

unjust. Ours makes political rights coincide with

natural rights ; yours does not try to do so. Ours

aims to remove certain inequalities produced by

history and accident, and substitute and vindicate

an original justice ; yours does not. Ours recog

nizes &quot;

right as the true sovereign of the world&quot;
;

yours adheres to traditional forms. Ours recog

nizes &quot; that inviolability o* principles is the pal

ladium of freedom and the palladium of virtue&quot;
;

yours deserts principles.

And now, Mr. Chairman, I come to speak on

the final, perhaps harder question ;
which is,

whether, after all, there is difficulty insuperable

difficulty amounting to civil necessity that cannot

be controlled to prevent our putting into the

Constitution the equality which our reason and

our conscience approve. I agree that if all this

inequality which disfigures the chairman s plan is

necessary, there is an end to the matter. I know

very well, and have keenly felt, and often said,

before to-day, that when you come to apply a

great principle to practice, you must be sometimes

content to rest in a very distant approximation to

the exactly true, and the exactly right. What,

then, is the rule of morals for such a case ? This

precisely. If it is matter of necessity if, under

the responsibilities of this place, to duty, to the

Commonwealth, you can say that it is matter of

necessity, to come short of perfect justice in ap

portioning political right and power, you are

excused. If it is necessary to put the govern

ment of Massachusetts into the hands of about

one- third of its people or one- third of its voters,

you are excused in doing it. If it is necessary to

put it into the hands of one man, and his heirs

male and female, you are excused for doing that.

If it is necessary to say that a farmer in Franklin,

being a legal voter, shall have three times, or

twice, as much right or power as a farmer or fish

erman, being also a legal voter, in Essex, in

Bristol, in Barnstable you are excused in giving
it to him.

But then, in handling an allegation of necessity
as an excuse for an apparent tcrony, a good deal

of delicacy is to be observed
; because necessity

though it may, and sometimes does, dictate a dis

tasteful proceeding to an honest statesman is

&quot;the tyrant s
plea&quot; also; and affords a pretty

easy and tempting pretext to extenuate and gild

the desertion of a great political principle. I

appeal to your consciences, then, to know what is

the necessity for unequal representation ?

Well, the answer is, first, and broadly, this

that we must continue to elect our representatives

by separate and single towns, and for separate
and single towns. We must continue to attach

power, right and privilege, to place not to men,
not to inhabitants, not to ratable polls, not to

legal voters ; but to place. This will, of course,

work inequality, for that is inseparable from strict

town representation ; but strict town representa

tion, inequality or no inequality, we must keep up
whether we will or not. This is the necessity.

Well, Sir, if we must, we must. But is it

quite clear that we must do any such thing ?

Who will take upon him to say that he knows
that we live too late or too early in the lifetime of

Massachusetts to be able to be just r Who has

shown, or may show, that our existing practice of

representation, however ancient, puts it out of our

power to establish reason and the right, in an

amended Constitution ? The chairman deprecates

our laying the towns upon the &quot; Procrustean bed

of an idea of equality.&quot;
I thought it had been

the aim, the boast, of a true reform, quietly to

adapt the contrivances which we inherit to the

times in which we act, and to correct the in

equalities and injustice which history has trans

mitted. Gentlemen are becoming strangely dis

trustful of our ability all at once. Called together,

as they have said, to apply relief to great vices in

the government, to celebrate a supposed progress,

to accomplish large and various reforms, repre

senting the primary and absolute sovereignty of

the people, uncontrolled by anything but the law
under which we assemble, and our obligations to

duty, are certain old usages once more just, now
unjust too strong for us r Is it all at once

found out that accident
; that the past and not

reason, conscience, and free will can alone deter

mine the form of the Constitution ? Why, if the

Chairman will give me leave, it almost warrants

the adaptation of an appeal of Mr. Grattan to the

Irish House of Commons !

&quot; Shall the historian, after tracing the earlier
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stages of your proceedings, stop at equality of rep

resentation, and observe, here the principal men

among the reformers were found wanting and
when justice was within their grasp, and her

temple opened its folding doors, fell down and
were prostituted at the threshold !&quot;

But let us sift this alleged necessity of adhering

to the strict town representation, a little. And in

the first place, has any town, as such, a right to

the present mode of representation, which you

may not with perfect propriety, modify or take

away, if the general good requires it ? That is to

say, is the present mode of representation, property

town property and therefore beyond your
reach and control ? Nobody will venture to say

so. It is simply and exactly political power,
holden in trust for the State, and under the con

trol of the State, that is all. It is given in trust

by the Constitution, it may be taken away by the

Constitution. Property it is not, nor anything in

the least degree resembling it. Test it in any

way. Can this Convention take the money of a

banking, or insurance, or manufacturing corpora

tion and give it to the schools of Massachusetts ?

You know you cannot. But can you not totally

change the existing practice of electing represent

atives by towns, and for towns, and perform the

the same office by districts ? You know that you
can, as easily, and as innocently, if the public

good requires it, as you can mend your pens.

This settles the question of property.
&quot;

Property
exists for the benefit of the proprietor. Political

power exists only for the service of the State.&quot;

It is for the service of the State that towns exer

cise this power, and the State may resume the

trust whenever justice, equality, the best interests

of the State require it. It is in its nature exactly

such a right if right you choose to call it as

law and a usage of six hundred years had given

Gatton and Old Sarum in England good while

the law stood good for nothing to prevent a

change, or after a change of the law. It is just

such a right as belongs to all old traditional

political privileges and things to all things which

are &quot;dragged down in the net of time
&quot;

audit

is to be dealt with accordingly. If useful, they
are to be retained ; if indifferent, retained or not,

as sentiment or taste may prescribe ;
if useless, or

certainly, ifmischievous or unjust, to be abolished.

It is precisely such a right (I agree perfectly in

this with my colleague, Mr. Schouler,) as our

counties have had heretofore to elect senators by
a general county ticket, by the county and for the

county. This practice was ancient too. This too,

was authorized by the Constitution. The coun

ties were attached to it. They were accustomed

to it. It was a strict corporate function. Old as

sociations gave its exercise interest and value.

Yet I heard no pathetic eloquence the other day
when you cut those counties up into senatorial

single districts, as coolly as the Judge of Probate

cuts up the old homestead, and parcels it among
the boys and girls, when the father is dead.

But it is said that although it is not a right, the

towns are attached to it, and will not give it up.

Sir, will you allow the people a chance to speak
for themselves ? How do you know they will

not ? They will give it up if they ought to do so,

will they not ? They ought to if it works injus
tice. But it works inequality gross offensive

sectional, putting man over man country over

town and inequality is injustic if you can

prevent it and do not. Try them. Perhaps they

may prove to be more equal to the appreciation
of a sound and large idea, than you imagine ;

more attached to things and less to forms
;
more

mindful of substance, and less mindful of shams ;

more anxious for realities and rights, than for ar

tificial regulations ; more careful of living and

present interests, than of the traditions of a buried

past. How do you know it will not turn out to

be popular to have done the right and the just

thing, to all, and for all even to the stranger
within your gates ?

Besides. Does not every-body see that there

has been a constant progress in our system of

government towards a more complete and equal

representation of the people and that we have

arrived at the moment when the last relics of a

representation of place are just ready to disappear

naturally and in the fullness of time ? Causes

beyond our reach tendencies which we could

not control if we would, and ought not to if we
could, have they not long been conducting to

this consummation, and will they not inevitably,

and speedily effect it ? Gentlemen have instruct

ed us in this debate in the history of our represent
ation. Without engaging in any detail in that

research, I see one long and steady progress from

the day when the first Constitution was written

in the cabin of the Mayflower to this. Under
the colonial and provincial governments our rep
resentation may be admitted to have been some

what alter the English type ; and that was very
much a representation of place. It was more

popular ; but it was somewhat English ; it was
framed on a mixed idea

; of a right in place, and
also in man. &quot; We tried to reflect, with a true

filial resemblance, the beauteous countenance of

British liberty,&quot; and we reflected some of its de

formities also. That was, in one sense, the day
of small things in freedom. &quot; First the blade,
then the car, after that the full corn in the ear.&quot;

I honor and love the strong, stern, much enduring
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men of that time; I bless Almighty God for

what they were, and what they did, and what

they left us ; yet saw they not all things, nor

counted themselves to have apprehended all

things. That season was infancy ;
the infancy of

a giant certainly ;
but yet infancy. A mighty

future was before them, but it was all future.

Sir, we must remember that those days were days

of pricilege somewhat ;
church members only

voted ;
orthodox believers only freeholders also

as well as orthodox could be elected to office.

But time rolled on ;
the popular tendencies of our

system developed themselves more and more
;
our

mission of republican liberty became more and

more pronounced ;
the great questions of the Rev

olution were moved and discussed ;
blood flowed

;

and by 1776 or certainly 1780 we grasped com

pletely the American idea that the people were the

source of sovereignty ;
that they are equal ;

that

they alone are to be represented in the popular

branch of government, and that they are to be rep

resented equally there. This idea was embodied in

its broadest and most intense expression in our

own Constitution. The gentleman from Cam

bridge, (Mr. Sargent,) read it yesterday.
&quot; There

shall be in the legislature of this Commonwealth,
a representation of thepeople, annually elected, and

founded upon the principle of equality: There

was the principle. But it was then thought that

the great end, the great principle itself might be

wrought out by the existing instrumental means,

that is, a representation of towns, and by towns
;

and those means therefore were retained, not to

defeat equality of representation of the people, but

to execute it. The people were accustomed to

those means. They were attached to them.

Population was so distributed that, at that time,

the incompatibility of town representation with

that equality and that justice, which formed the

essential constitutional principle, was not offen

sively apparent.

But time still passed on ; and that incompatibili-

ty did become apparent ;
and the moment this was

f-.o you may begin to remark an effort, a progress

towards dispensing with the means, and insur

ing the end, towards substituting for a represent

ation, of towns intended to accomplish, but not

accomplishing an equal representation of the peo

ple substituting for this a direct representation

of the people, on the principle of equality, by
means which shall certainly accomplish the object,

that is, by representative districts.

Of this tendency of opinion, a brief extract

from a speech of Mr. Justice Story in the Con

vention of 1820 may afford some illustration.

That great Jurist although he advocated a prop

erty basis of the Senate, comprehended the whole

spirit of the Constitution of 1780 ; appreciated

perfectly that it meant to have the people equally

represented in the other branch
; saw that, in tfie

changes of circumstances, the means used defeated

the end aimed at
; that place, not man, was

coming to engross the representation ; and that

there was just one remedy. I read his words :

&quot; In the select committee I was in favor of a

plan of representation in the House founded on

population, as the most just and equal in its ope
ration. I still retain that opinion. There were
serious objections against this system, and it was
believed by others that the towns could not be

brought to consent to yield up the corporate privi

leges of representation, which had been enjoyed
so long, and were so intimately connected with
their pride and their interests. I felt constrained

therefore, with great reluctance, to yield up a

favoriteplan:

Of the same tendency you find more evidence

in the period from 1835 to 1840. The basis even

of the Senate became changed from property to

inhabitants and the counties were made districts,

to elect, each a number of senators according to the

number of its inhabitants every district, however,
to have one, and none to have over six. And for

the House, by the proceedings of two successive

legislatures, sitting as conventions, and by the

people acting on their amendments the idea that

every town, as such, is to elect a representative,

by itself, and for itself, every year, was dropped
forever from the Constitution and the original

principle that equal representation of people by
whatever means is the grand end to be kept in

view was vindicated, and reasserted
;
and more

completely than before, though still partially,

carried into execution.

So, Sir, it has been all a progress from the be

ginning, hitherto. Every quarter of a century

the stream has been working itself clearer, and

clearer ;
the one great complaint at this moment

is that place yet confers privilege ; the remedy is

clear to every man s apprehension ; with you, or

without you, time will certainly compel its adop
tion ;

and yet you are sure the people are not

ready for it !

But it is said they are so much attached to the

existing system, that nothing can be done.

Attached to what ? To representation ? Cer

tainly. Their history has shown that. To un

just and unequal representation ? Sir, I would

not hear their enemy say so. I think that in

the chairman s discussion of this branch of the

subject, with a good deal of ability, there was

some exaggeration, and much fallacy. If he

means to say that the people are attached, deeply

and reasonably attached, to our general town sys-
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tern ;
to the preservation of the towns ; and to

the administration of public business therein, as

a general system, I agree with him I agree with

them in that attachment. In our history, in our

public life, nothing is more beautiful, or more

useful, than the existence, administration, and

influences ofthese municipalities ;
and I agree, and

maintain, at the outset, that if to district the

State for representatives is to abolish towns ;
or

kill the town life of the State ;
or impair its

utility, you ought not to do it. I would not have

equality of representation at that cost. I agree

with the chairman s estraate of our general

municipal system ; with what he read from

De Tocqueville ; with what he read from Mr. Jef

ferson
; with what he read from somebody s corres

pondent, anonymous to us with what he read,

most eloquent of all, from my colleague, (Mr.

Ilillard). Long ago, long before a word of all this

was written or thought of, John Adams, in a

letter to the Abbe de Mably, preserved in French,

the original English being lost, anticipated, and

tersely and strongly exhibited the same general

view. I concede every word of it. But I must

say that when I find all this admiration of towns,

terminating in the illogical and revolting conclu

sion that they must be made without the least

particle of necessity, and for no good it does them

or their great objects of utility the instruments

of injustice I start back from it. Almost, I

incredulously begin to hate such praise. It

seems insidious although doubtless sincere.

&quot;Nothing is beautiful, that is not true&quot; is a

canon of criticism. I mean no offence; and I

would indulge in no extravagance but it

brought to mind that eloquence, the like of

which written or spoken it may be centuries

before man shall hear or read again ;
in which

Burke lamented the passing away of the age of

chivalry ;
the overthrow of splendid and vener

able establishments
;
the Queen of France, fallen

as a star, from her place on high to repair her

beam no more. It took &quot;the prisoned soul of

Europe, arid lapped it in Elysium.&quot; But when,

men began to discern that all this eloquence, and

music, conducted to the conclusion that church,

and tin-one, and kindred aristocracy, were to be

established over again upon the prostrated rights

of man
; that it turned back the golden wheels

of the car of reform, and shut the gates of mercy
on the masses of mankind

; when they found in

the happy phrase of Paine, that &quot; he pitied the

plumage and forgot the dying bird,&quot; the spell

was broken forever. So I turn from all the ar

gument, and all the rhetoric, that would puzzle,
or charm me to the conclusion, that it is neces

sary in order to preserve these little democracies

which have rocked the cradle of independence,
and trained the people to the practice of public
affairs that, to their existence and uses it is neces

sary to allow them to become agencies of inequal

ity, and injustice. Why how transparent is the

sophism here ! The chairman aggregates, skil

fully and justly, all the good, which towns, and
the town life and administration have ever done ;

he then just assumes that all of it is attributable

to the way in ivhich they vote for representatives ;

and then asks how you can cut down a wood
that has yielded such shade, and borne such fruit !

To hear him you would suppose that every town in.

the State was to be abolished
; every town-meeting

shut up ; every town deliberation, and debate, and

vote, and election, to be put an end to
;
and every

power and function and duty of towns to be

clutched and held and wielded by some central

body, sitting here or somewhere ! Is such ex

travagance likely to be useful ? Why, Sir, con

sider exactly what our town system is
;
and how

it does the good we all ascribe to it ; and then say
if districting for representatives impairs it a par
ticle. The system is this. The inhabitants of

these towns, as such, are charged with certain pub
lic affairs

; by the tare of which they become

trained to business
;
instructed

;
elevated. What

are these affairs ? Education
; pauperism ;

the

care of public ways ; the police of the towns
; its

finances
;
the election of its officers

;
the giving

of votes for officers to represent the people in the

government. To administer these affairs
; they

meet in town-meetings ; they think, they ex

change opinions ; they discuss and decide. And
thus they become accustomed to business

; to the

formation and expression of thoughts ; to know,
and feel, and act out, what is meant by public

life, as distinct from the selfishness, and insula

tion of mere personal toil, for personal gain.

Besides all this, they have ever been accustomed

occasionally to meet, and to consider of those

subjects of extraordinary interest, by which the

nation or the State, is, from time to time, agitated ;

and such meetings have formed part also of the

same general discipline.

Such is now our town system. Do we propose
to abolish it ? Why, Sir, we leave to every town,

every subject of deliberation and action, which

now belongs to it
;
we leave it every power ; every

duty ; every function
;
we leave it every meet

ing, stated or occasional
;
we leave it to give

every vote on every question, which it now does :

schools, the poor, the ways, the police, its finaii-

cies
;
we leave it to choose every officer it now

does ; we leave all, with all its influences, exactly
as now, with this single exception ; that whereas

now if it has any right to vote at all for repre-
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sentative as above a hundred have not its vote,

counted alone chooses a representative ; it is here

after to be counted with the votes of some one or

two other towns, exactly as now its vote for gov
ernor and senators is to be counted. That single

difference is all the difference. And, now in all

reason and decency, tell me what harm, or what

change, good or bad, you see here ? There will

be representatives enough chosen, will there not ?

Yes. Those who are chosen will by service

in the legislature become educated and informed

as now they are and go home, as now they do,

to communicate freely, will they not? Yes.

Whether the single vote of a town chooses a rep

resentative, or its vote counted with other towns

does it, still will not each town meet to vote for

him just at it does now ; will it not give up a day
from business to ideas as now it does ; the nature

of the office to be filled
;
the fitness of the candi

date to fill it will these topics not be handled,

in the preliminary consultations and at the meet

ing, just as now ? Nobody can conceive why
they will not. A wider area of selection is opened

consultations with more minds are made neces

sary ;
more opinions are to be reconciled

;
and all

this at once increases the interest in the business ;

improves the chances of a better choice : enlarges
and liberalizes the views

;
and constitutes a more

enlarged discipline to public affairs. Yes, Sir,

and you give equality of representation to the

whole people, into the bargain. And yet, we
hear that it is matter of necessity that we endure

this inequality.
I must not forget, however, that the chairman

here and there brought to view another aspect of

the necessity, which we are said to be under, to

submit to unequal representation. He suggested
if I understood him that a system of perfect

equality among men, or voters, would lead to

centralization, or concentration, somewhere
; and

to the sivallowiny it}) of somebody by somebody.
Sir, I submit that he who advances such a sug

gestion, as a reason why we cannot make the po
litical rights of the people of such a State as this

coincide with their natural rights, is bound to be

pretty precise in his statements, and pretty clear

in his proofs ;
and I protest, that with all the at

tention I gave him, I am not at all sure that I

even comprehend his difficulty.
&quot; Concentration&quot;

is a word of good emphasis and command
;

&quot; cen

tralization,
&quot;

the readers of De Tocqueville at least,

have to be reasonably familiar with
;
and to be

&quot; swallowed up
&quot;

is an intelligible, though unat

tractive idea
;

but who is to be concentrated, or

centralized
;
who is to be eat, or be eaten or

when, or where, or how is not quite so clear.

I suppose that all these figures of speech were

aimed at Boston. To any other locality in the

State they are utterly, not to say ludicrously, in

applicable. But if so
;

if it is necessary, in your

judgment, thus to disfranchise the tradesmen and

mechanics
; and middle men, and all men, of

Boston, because there are a great many of them
in one place, will you let me ask, first how that

excuses or explains such a plan as this ? Is the

fact that Boston tends to centralize or concentrate

or swallow up anything, a very exquisite reason,

why one-third of the people of Massachusetts

should elect a majority of fifty in a House of four

hundred ? Is it a reason why Worcester with

126,000 inhabitants, should have some twenty-
seven more representatives than Essex with 127,-

000 inhabitants ? Is it a reason why you should

bereave the entire sea- coast of its equal measure

of right to bestow it on the centre and West r Is

it a reason why Bristol, and Barnstable, should

have somewhere about one-third, man for man,
of the power of Franklin, Hampshire, or Berk

shire ? What are Barnstable, and Bristol and

Essex likely to swallow ? Sir, there is a harder

question. What season, of centralization, or

concentration, or anything else, is there, that

within the same locality, the same county, you
discriminate between people in a fashion so incom

prehensible ? The presence of my most esteemed

and reverend friend from Danvers, (Mr. Bra-

man,) suggests a single example of what I mean,

of which there are scores just as extraordinary.

In the county of Essex are two contiguous towns

Danvers and Middleton. They adjoin parted

by an invisible line, running through green fields.

Middleton has a representative for eight hundred

inhabitants. Danvers one for abovit four thous

and. The man of Middleton will have about five

times as much political power and right as his

next door neighbor, in whose employment he

works by the month. Why ? Is it in order to

protect the country from Boston centralization ?

Not obviously. Is it to protect Middleton from

Danvers ? Is it to protect such towns as Middl-eton

from such to ions as Danvers? What diversity of

interest, have they ? One is larger ;
and the other

.smaller
; but what is the conflict of interest ? Both

are farming towns mainly ;
each having some

mechanical and manufacturing employments
Danvers especially but both chiefly farming
towns ;

both industrious
;
law abiding ; moral

;

kindred, each to each. Nobody can see hoAv in a

hundred years one of these towns should demand

general legislation adverse to the other and yet
to protect this poor little Swiss Canton of a Mid

dleton, from being swallowed up by this Aus

tria, this Prussia, this France of a Danvers, the

inhabitant of Middleton has fives times as much
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power, and right, as his next neighbor who works

on his bench, or holds his plough ! Sir, that

which is unintelligible or absurd in that case, is

equally so in a hundred others throughout this

plan.

Indeed, if you lay Boston out of view, not one

of its discriminations can be pretended to be made
with a view to protect one interest ;

or one busi

ness against another
; farming against manufac

tures ; the country against the town ;
the makers

of shoes against the makers of cotton cloth, or

woollen cloth. They do not aspire to as much
show of principle as that. They give a great

farmer in a little town four times as much power
as a little farmer in a great &quot;town. That is what

they do. 13 ut for what? Protection. Of whom,

against whom, and against what ?

But to return to th (particular case of Boston.

I know very well that some foreign theorists have

moved the question how far it were safe to allow

such, cities as London, and Paris, a representa
tion founded on equality of numbers if they were

to vote by a general ticket but where, as here,

we offer to divide a place like Boston into dis

tricts I never heard it suggested before that

there wras any danger. Such a city as Boston

has many cities in one. It has many cities

kept under by one. The population of each dif

fers from every other, in occupations ; perhaps,
in political opinions. Break it into districts and

each develops its own individuality. Entire, the

whole city may realize the chairman s figurative

fear, and devour you right and left. Distributed

into a half dozen hydra heads, I sxiggest to him,

whether, though the throats would be more, the

swallow would not be less with a fair chance

also of their eating one another !

Some expressions of the chairman on this subject,

brought to mind an episode in the great struggle in

the House of Commons, on the English Reform
Bill in 1831. The reformers proposed a little as

we do to allow the suburbs of London repre

sentation, according to their numbers, somewhat
like the city itself. The opponents of reform

opposed it as the chairman does here. One of

them thus delivered himself :

&quot; It was contended that the agricultural and
the manufacturing population ought to be subject
ed to the same rule that was, that a manufac

turing and an agricultural population, of an equal
amount in number, ought to have an equal num
ber of representatives. To that he objected. An
agricultural population was scattered, and so cir

cumstanced as to be unable to combine, as a man
ufacturing population might, and naturally would.
The agricultural population was spread over the

country, while the manufacturing population was

always in garrison, as it were, and ready for at

tack. The fact of the Parliament being held en a

particular spot, gave an influence to that spot, in

dependent altogether of its possessing representa
tives.&quot;

I am glad, for the honor of literature and ge

nius, that among others who espoused the side of

representation, was Mr. Macaulay. Hear liirn :

&quot; He should like to know why, if Birmingham,
Leeds and Manchester were to have representa
tives, the districts of the metropolis were to be
excluded ? To this query he had heard no an
swer.

&quot; Xow, with respect to their physical force, it

was to be observed, that that would neither be

augmented nor diminished by giving them repre
sentatives

; and, in his opinion, so far from in

creasing the danger, he believed that their having
representatives would diminish it

;
because it

would be affording a legal outlet for the ebulitioii

of their feelings.
&quot; He must, therefore, confess, that when he had

listened to the argument of the Eight Hon. Bar

onet, it appeared to him as if he (Sir It. Peel)
had been saying, because London is the greatest

city in the world because it is the mart of all

wealth because it is the centre of all knowledge
because it is the hive of industry for these

reasons, he would exclude it from the right of

having representatives. For his own part, he be
lieved that the time was now come when they
might attach to the constitution the whole of the

middle classes of England, who, though they
loathed corruption, and writhed under oppres
sion, felt as much interest in upholding the con
stitution as the highest noblemen in the country.
But if they were to withhold this privilege from
the metropolitan districts, while they gave it to

other parts of the country, he must confess that

he should think that the Bill, instead of ending
the dispute, would only be the beginning of it

;

and he would never consent to do that which, in

his opinion, would lead to the immediate engen
dering of ill will.&quot;

And would the chairman say, that because

Boston has 138,000 inhabitants ;
because it is

the largest city in Massachusetts
;
in New Eng

land
; because, as he has reminded us, she rocked

the cradle of liberty when men sought the child s

life, and the mother s
; because having once

made, and gone through a war in order to con

nect taxation and representation she now pays

about one-third of the State tax ;
that she shall

have, man to man voter to voter less than one-

quarter, or one-third part, of her fair proportion

of power, and right :

Paris has been cited to show that Boston ought
not to be equally represented. Lord Brougham

generalizes on that case against the full represen

tation of a great city by single ticket. But what

is it to the purpose ? Always Paris has exerted
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abnormal, and artificial influence on France. It

did so in the great Revolution pre-eminently. It

always did. But it was not by her representa

tives few or many on the floor of the Conven

tion ;
the Assembly ;

or the Chamber of Depu
ties debating or voting, that she did so. No,
indeed. It was by sending her mob into the gal

lery to out-bellow the bellowing of the Moun
tain ; by her midnight clubs sitting in thronged
halls forging the thunder generating the explo

sive gas of revolution. ; by her saloons of fash

ion and science ; by her harlot beauty ; by her

Marseilles music swelling through half a million

throats in the open air
;

it was thus, and not by
her legitimate and proportional representation in

the place of the debate, and the vote that she

overawed the legislature of France. And now,
to argue from such a case as that, the danger of

allowing your sons and brothers here aye, or

him of stranger blood within your gates their

just and equal natural rights, to be represented

in this hall, would be simply ridiculous, if it did

not aspire to be unjust.

But a little further, Sir. The general frame of

this plan, and much of the chairman s speech,

suppose and insinuate that the country may be in

danger from the town ! May I ask if there is

one member of this body who will put his char

acter upon the assertion, that he believes, that,

under the most perfect equality of representation,

the agriculture of Massachusetts ; the acres
;
the

yeomen ;
are in danger from the sea-coast, and

the larger inland towns and cities, in danger
from capital, from commerce, from the fisheries,

from the manufacturer and the mechanic ? I

doubt it, Sir. I do not believe that there has ever

been a member of the general court, or a man
out of it not being a person under guardianship,

&quot;who will say he believes any such thing. Straws

show which way the wind blows. Did you ever

happen in your lives to hear of any bright young
demagogue, who began his career in this hall by
a joke on the farmers ? I have known very prom
ising little reputations acquired not very loiig-

lived if that was all they stood on by a fling

at State Street
;
or Beacon Street ; at big purses

and mushroom aristocracy but did it ever come

to your knowledge that anybody had tried to start

himself by a sarcasm upon the coxmtry ? I fan

cy not. Straws show, as I said, the way of the

wind. Depend on it that the only interest which

satire is certain, invariably and instinctively to

spare, is the strongest interest in the State. The

country in danger from the towns ! Safe God
bless her in her own absolute and relative num-

\
bers

; safe in the affections and reason of us all ;

\ courted by every worshipper of power ; by every

solicitor of votes ; to which we are all bound by
untramelled affection

; by every tie, and every

duty ;
our birth-place ; the place of our parents

graves ;
the place where ours, too, shall be made,

when the long day s task is done, and we must

sleep how enormous is the exaggeration that the

country is in danger from a handful of scattered

manufacturing, commercial and fishing points
-

and needs injustice to protect her ! To recall Dr.

Johnson s illustration, London is in a thousand

times more danger of being drowned by the over

flow of its own kennels. Sir, I shall help to

make no Constitution on any such theory.

One word on a suggestion that such a plan as

this is necessary in order to create a check and

balance and I have done. The topic was, in

deed, disposed of by the gentleman from Middle-

boro
, (Mr. Wood,) yesterday. We are to elect

a House by a third of the people ;
and by the

most various and intense iiiecjuality of represent

ation, in order to check and balance, something,
or somebody. To check whom ? The Senate, of

course. Why, Sir, if you are obliged to do all

this injustice in electing a House, in order to get

a check on the Senate, I would not have any Sen

ate to check. Better have none at all, than be

put to all this prodigality and enormity of politi

cal wrong in order to balance it. The thing, at

such a rate, does not pay. Pray for what pur

pose do you establish two houses to cheek and

balance each other? Exactly, and only, to the

end that, thus, they may be sure to do less injus

tice, and more justice, to the whole people. And
would it not be a delicate stratagem to found one

branch of the legislature upon the most offen

sive and needless wrong, on a theory that the two

will compel one another to do right ? Sir, no

statesman ever constitutes a chamber of legisla

tion unjustly, and defends his work when it is

done, on the ground that it will be, at any rate, a

check on the other. He puts both, if he can, on

a moral basis to begin with. Each may perfectly

well rest on the same basis, that of the people,

equally represented ; because, after all, tl e sole

value of a legislature of two houses rather than

of one is, that it insures a double, and independ

ent, deliberation. This, I repeat, and not any
fanciful action and counteraction of opposing

forces, and conflicting interests, gives it all its

practical value.

Under no view, Mr. Chairman, can I discern

any necessity to accept an unequal, in place of an

equal, representation. Let us give the people
then a chance to prefer the best. I think they
will prefer justice to power. It is sweeter than

power. Politicians and moralists all concur to

teach the duty of guarding, of comprising in our
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tern proposed by the majority of the Committee r

And if iu answer to such inquiry, they say that

both systems are unequal, as regards men, and

that there is not any substantial difference

between the two in this particular, then I beg
f\irther to ask those gentlemen, when they made

the discovery in regard to the inequality of rep

resentation existing in Massachusetts ? Am I

mistaken, or are these the same gentlemen who
contended before the people, that there was no

necessity for calling a Convention to amend the

Constitution of the Commonwealth ? I think I

m not mistaken upon that point ;
but that the

existing system of representation, not differing

materially in the matter of equality, from the one

recommended by the majority of the Committee,
is the one which they thought so just that it was

not advisable to call a Convention to change
it. Sir, this system has been in operation more

than one decennial period, and yet not a word of

remonstrance or indignation, that I have heard,

has gone up from the lips of these men. Two
wrongs do not make a right, but the existence of

a Avrong for a series of years, unrebuked, is a

reason why gentlemen should not be loud in

their denunciations of a system not materially

different.

Now let me ask, as an inquiry not unimportant
to this discussion, What is government r Is it a

proposition in mathematics, in arithmetic, in ge

ometry ? Is it an exact science ? I should think

so, by the argument which has been presented,

that no just government could exist unless it was

based upon the arithmetical equality of men. But
even that will not suffice. My friend from Bos

ton, (Mr. Choate,) goes still farther, and says that

the plan proposed by the minority of the Com
mittee is not only based upon men, but upon
women and children

; upon the natural right of

all to participate equally in the government under

which they live. I would ask, when the women
and children in this Commonwealth have been

consulted, in regard to any system of govern
ment ?

Government, as I understand it, is the applica

tion of the experience of history, the best wisdom
and the highest human reason, to the existing

institutions of a country, or people.

One word more with regard to the equality of

which the gentleman speaks. The Constitution

of this State, of the United States, and the De
claration of Independence, all declare, in some

form or other, the equality of the people. None
of us stand here to-day to deny the principle of

the equality of men
;
but the relations of society

are such, the civilization of this country and of

every country is such, that it very seldom happens

indeed, I may say it never happens that any

government is founded upon the single idea of

the equality of men. And I take it the solution

of that great difficulty is to be found in the very
law of our nature, which renders government

necessary. I mean the law that all men are

fallible. They are not perfect, and, Mr. Chair

man, Avheii you or your fellow citizens succeed

in establishing a government that shall be perfect

and equal in all its relations, in all its parts, I

venture to say that the necessity for any govern
ment will have passed away.
The doctrine of checks and balances comes from

the same principle of the fallibility of man. Gov

ernment, so far as I know, rests upon three ele

ments or principles, and it is the duty of wisfe

statesmen and legislators to approximate, as nearly

as they can, to these principles. But it also rests

upon usage, and, to some extent, upon fiction
;

and the government of Massachusetts is not an

exception in this last particular ;
inasmuch as it

declares that all just power is derived from the

consent of the governed, when, as a matter of

fact, the consent of a great majority of the gov
erned has not been obtained.

Now, one word in regard to the point which

has been much discussed here, that the House of

Representatives, if constituted in a certain way,
w^ould represent only a minority of the people of

the State. That I admit ;
but I beg the gentle

man from Boston to bear in mind, and I beg the

Convention to bear in mind, that the proposition

which the Convention will recommend, is to be

submitted to the people of the Commonwealth.

Their judgment is to be taken upon it
;
and if a

majority are opposed to it, it fails to become a

part of the organic law of the State
;
but if, on

the other hand, a majority of the people adopt it,

then it is of the Constitution. And if a majority

of the men in the various towns in the Common
wealth adopt the system recommended by the

majority of the Convention, the House of Repre
sentatives will represent a majority of the people

of the State in the same manner as do your judges

in your courts. And if you adopt this plan for

the House of Representatives, it is upon precisely

the same principle as that on which your courts

now rest.

I think further, Mr. Chairman, that a govern
ment of a State like ours has some peculiarities.

One of these deserving of notice, is the peculiarity

expressed in the word &quot;Commonwealth.&quot; I

maintain that the organi/ation of this State is not

simply a barren political organization, having
reference solely to the political rights of the people

who may be within it
; but it has reference to all

the great interests and institutions of the State.
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I think that history and experience teach three

things. First, that governments do not rest upon

any single principle. Second, that every govern
ment needs checks

;
and third, that those have

acted well who have accepted the existing institu

tions of their country as the basis of new ones. In

regard to this last point, I wish to make a refer

ence to our own history. If you consider the Con

stitution of the United States, it is bvit a declaration

of pre-existing truths. It is a application of the

principles of government to the existing institu

tions of the country, not the creation of new insti

tutions or the application of new principles to old

institutions. And so as regards our own State.

Our fathers accepted the institutions which were

among them. It was within their minds, undoubt

edly, from the principles that they declared, to es

tablish an equal system of representation in Mas
sachusetts. Why did they not do it ? They were

as thoroughly imbued with the principles of liberty

as we are at this day. Why did they not give to

the Commonwealth and posterity an equal system
of representation ? Because they chose to avail

themselves of the existing institutions of the

land, and apply the principles in which they were

educated, and to which they clung with fond

affection, as well as they were able. Xow what is

our position r We stand at the present moment
with the light of two centuries upon this ques
tion. It is immaterial to the discussion whether

the House of Representatives has been of one

si/o or another, at different periods of our history.

It is sufficient for this moment that Massachusetts

has had a House of Representatives, and that the

basis of that House has been the municipalities of

the Commonwealth. Upon that doctrine we stand

to-day, and it is for those gentlemen who propose
a change to maintain, the propriety and expediency
of such change. There are two plans before us.

One is to make the municipalities of the Com
monwealth the basis of representation ; therein

following the history of the State, and the lead

of our ancestors, and the experience of the Com
monwealth, for two hundred years. On the other

hand, it is proposed to divide the State geomet

rically into districts, giving to each an equal
number of representatives, and it is for those who
advocate this plan to show conclusively the advan

tages which it has over the existing basis. Xow
I take it that municipal representation was

not instituted, and has not been maintained, for

two centuries without some reason ? What was

that reason ? I have here a resolution passed by
the town of Lincoln, May 22d, 1780, upon this

subject. That town objected to the provision of

the Constitution of 1780, which allowed towns

having 225 ratable polls in addition to 150, an

additional representative. And they did it upon
this ground :

&quot;

Because,&quot; they say,
&quot; we think the mode of

representation pointed out in this article is not

founded upon the principles of equality, as pro
vided by the preceding article. We apprehend
that all circumstances ought to be taken into con
sideration to determine a representation founded
in equality, and that neither the number of rata

ble polls, nor any other circumstance, singly con

sidered, determines such a representation. This
State is constituted of a great number of distinct

and unequal corporations, which are the imme
diate constituent parts of the State ; and the indi

viduals are onlv the remote parts in many res

pects. In all acts of the legislature which respect

particular corporations, each corporation has a

distinct and separate interest clashing with the

interests of all the rest. And so long as human
nature remains the same as it now is, each repre
sentative will be under an undue bias in favor of

the corporation he represents ; therefore, any large

corporations having a large number of represent
atives, will have a large and undue influence in

determining any question in their own favor.

Should the number of ratable polls in any par
ticular corporation increase till they overbalance

all the others, they would completely tyrannize
over all the rest, and every degree of inequality

gives power for the same degree of tyranny.&quot;

This resolution, I think, truly presents the idea

which was entertained of this matter of represent

ation in 1780. How does the State deal with the

to\\ 11 corporations ? In the first place, your taxes

are levied on and through the towns. They arc

required by the legislature of the State to main

tain your system of public instruction. They
have the authority, and it is one of the highest

acts of sovereignty in any State, to establish high-

Avays and take private property for public uses.

Have you not established, in the whole history of

the State, a policy which regards municipalities
and recognizes their independence to some extent,

at least ? I say, then, that while one branch of the

government of this Commonwealth is based upon
the single idea of the equality of men, if we fol

low the theory of oiir institutions, and the usage
of two hundred years, the other branch shovild, to

some extent, be based upon municipalities, as

communities of the people having separate and

distinct interests which ought to be represented in

the legislature. With these municipalities the

government strictly deals, and this system of rep

resentation most certainly is of some value to the

towns. In the first place, it is a means of educat

ing the people. It is not necessary for me to go
into details or illustration upon this point, because

it is apparent to every-body that the opportunity
which each municipality has of sending one del

egate to the general court, is a means of giving to
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that town information upon the great opinions
and affairs of State ;

and that if you take from

the individual town the right of representation,

you deprive its citizens, in a great degree, cf the

means of self-education
;
an education necessary

to them ris men, in order that they may under

stand the wants and character of the State ;
an

education necessary to them as citizens of the

town, in order that they may, from time to time,

discharge the essential duties which must devolve

upon some of its citizens.

The value of this right, if vested and suffered to

remain in the town, is of very great importance
to the public, as a whole. In the first place, it is

an accurate means of ascertaining and testing the

public sentiment upon any question which may
arise, and hence your government is more directly

a representation of the will of the people. It

makes our population homogeneous in character,

it gives to it that unity which is so desirable, and

it deprives all parts of the Commonwealth of any
right to complain, that they are in any respect

neglected by the State. And in addition to this,

it gives you a representation that is personally

responsible to the people. Compare, at this mo
ment, or at any other period of your history, the

relation which senators and representatives sus

tain to the people. If it happens that in any small

town in this Commonwealth, an individual is

selected to the Senate, do the inhabitants rely upon
him for information ? Is he made the channel of

communication between the government and the

people ? By no means, unless in some unusual

and extraordinary case. The channel of commu
nication between the people and the government,
is the representative of the town. I have further

to say, that municipal respectability and strength
are the chief elements of freedom and power in a

State, and have ever been so. In the earliest

periods of the history ofcivilization and freedom,
we see that municipalities took the lead, and that

they were always fortresses of liberty. I ask my
friend from Boston, if it is not true, that the

municipalities established by the Saxon govern
ment in England were the chief means of resist

ance against the Norman invasion ? And if, from
the close of the eleventh century to the commence
ment of the thirteenth, liberty was not actually

restrained in England, under the oppression and

annihilation to which the municipalities of that

country were subjected by the Norman invader r

And if what was in the outset a war of races, did

not finally, under the pressure of circumstances,

become on the part of the invaders, a war for the

extermination of the municipalities of that coun

try ? I take it that this is the true state of the case,

so far as history throws any light upon the subject.

Our system of representation, as it exits in Mas

sachusetts, has been compared to the borough

system of England. It may, in some respects,

hare a slight analogy to that system ; but, in

most particulars, it has none whatever. Those

boroughs were instituted by charters from the

monarchs, without any reference to the people.

They did not include, to any considerable extent,

the population of England, and many of them

were entirely without inhabitants, being composed
of unoccupied territory, which was represented
in parliament by the agents of nobles and other

land proprietors. At the same time, the important

places of Manchester, Leeds, and some portions

of London, had no representation at all. I ask

if in the borough system of Great Britain, there is

any considerable analogy to the system of repre

sentation which exists in Massachusetts ? The

system of representation in Massachusetts, I ven

ture to say, is not the representation of place, as

the gentleman from Boston informed us this morn

ing ; but it is a representation of men formed into

distinct communities, having separate and distinct

interests, which, in their estimation, are important
to be preserved and maintained. I might refer

to Switzerland, where free municipalities have

existed for five centuries, which have been the

seat of power in the Swiss race, and the means of

maintaining freedom against all attacks, which,

from century to century, have been made upon it.

Now, I do not say that you propose to destroy

the municipal system of Massachusetts, by depriv

ing each town of the right of representation as a

town, but I do say, that you weaken its power,

you destroy the vital element of the life of these

municipalities, when you take from them the right

of representation. What remains of a small town

after this right has been taken away ? Nothing
of any importance. It has the power to choose

a school committee, to carry out the will of the

central government ;
the power to levy taxes for

the support of its institutions of learning, and its

pauper establishment ;
the power to choose over

seers of the poor, and selectmen of the town. But

these powers are unimportant when the right of

representation is taken away. This is the only
element of municipal existence that is worth pre

serving, the only antagonist principle to the ten

dency to centralization, which, notwithstanding
it has been exposed to some ridicule, I shall

attempt to illustrate and prove. What is proposed
as a substitute for the annihilation of the munici

pal system of this Commonwealth ? A division

of the State, as I understand it, into eighty rep

resentative districts, giving to each district three

representatives. What is the first objection to

this plan r It is that you have to elect your
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representatives upon a general ticket. And what

precedes the election of men upon a general

ticket : Of course a committee of delegates.

And what is the effect of such a committee?

It is that you take the power from the hands of

the people, and put it into the hands of conven

tions, committees and organizations. This, cer

tainly, is one of the evils of which the people of

Massachusetts have complained, and is the chief

reason why some gentlemen on this floor desire

that the cities in this Commonwealth should be

districted, that the power may be given to the

people to nominate as well as elect their represent

atives in the general court. And what is the

effect with regard to the men who will hold seats

in the legislature, under the general ticket system r

It is that a large body who have been here, of the

solid men of the .State, not active perhaps in the

administration of affairs, but always safe and

reliable in the disposition of every question that

arises, will be excluded from the legislature.

Altogether excluded will such be, because the

action of these conventions and committees will

inevitably point to the nomination and election

of a different class. Men, no doubt, very proper
to be elected as representatives in the general

court
;
but the system proposed works the exclu

sion of the solid men of the country from any

part or participation in the affairs of the State.

Xor do I agree at all in the statement made

yesterday by my friend from Boston, (Mr.

Schouler,) if I understand him correctly, that a

large House of Representatives, or the election of

four hundred men to the general court, was a

nuisance. I cannot agree to any such statement.

There may have been exceptional cases in the

Commonwealth of the election of men who ought
not to have been elected

; but as a general rule, I

am prepared to say, after seven years experience,

that the House of Representatives has, almost

without exception, been composed of honorable

and respectable men, and from first to last, there

has been safety in the administration of the affairs

of this State, and particularly has that safety had

its base in the character and number of the men

composing the House of Representatives.
It is said, too, by those who favor the district

system, that it will be more economical than the

present system, or than that which is proposed by
the majority of the Committee. Of that I can

not speak absolutely ; but if the proposition to

limit the session to a period of a hundred days
shall prevail, I think the average expenses of the

legislature, for the next ten or twenty years, will

not exceed the sum which it has averaged for the

last ten years. And although there may have

been some complaint in various parts of the

Commonwealth, that the cost of the legislature

has been too great, it is not a difficulty which the

people have much considered. They would rather

pay the sum which a large House of Representa
tives will cost, than be deprived of their right of

representation in that branch. Xor is the prin

ciple of a thing to be decided by the cost chiefly,

because it may happen that if you have a small

House of Representatives the appropriations will

be large, inasmuch as the men who compose it

will entertain different ideas of econo:; y; for the

system you propose necessarily excludes the

economical voice of Massachusetts from the

administration of its affairs.

I have to say further, that it is the duty of

government so to determine the political power
of communities as to secure an equality of political,

civil, religious, and business rights among men
;

and that if by basing every department upon
the single idea of personal equality, you violate

this doctrine, then it is wise to base one depart

ment a least on a different principle. And I stand

here to say that such is the civilization of Massa

chusetts at this moment, and the tendency of the

age in which we live, that the proposition to base

this branch of the government upon the doctrine

of the simple equality of men, necessarily works

an inequality of political, civil, religious, and

business rights among the people of the Common
wealth. I proceed to prove the statement in this

way ;
that the power which a particular portion

of this Commonwealth may have in the affairs of

the government, is not derived altogether, nor

chiefly, I may say, from the number of the votes

it is able to give at the polls or in the legislature.

What is the process which is going on in

Massachusetts at this moment ? Is it not one of

centralization ? Is not the tendency to an aggre

gation of population and wealth in the great

centres of the State ? Have not Boston, Lowell,

and Worcester rapidly increased i:i population
in the last twenty years ? And what is to be

the result of this aggregation of men ai a few

points ?

It is this : Taking the increase of the popula
tion in this Commonwealth, from 1840 to 1850,

as a basis on which we may proceed, we shall

find that in 1900 a majority of the people will be

concentrated in twelve of the large cities. Boston,

Lowell, Salem, Roxbury, Charlestown,Worcester,

Fall River, New Bedford, Cambridge, Lynn,

Springfield, and Taunton will have, in 1900, a

population of 2,574,690 ;
while all the rest of the

State will have a population of 2,459,639, making
the majority in favor of the twelve large cities,

115,051.

Now, then, in less than, fifty years, if the
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amendment proposed by the minority of the

Committee, be adopted by this Convention, and

by the people, the political power of this Com

monwealth, in all its departments, passes into

these twelve cities and towns. And if the majority

in the.se twelve towns had no other means of

influencing the public sentiment than belonged to

the rest of the country, it might not be so objec

tionable ; you might say that the other towns had

110 right to complain if they were subjected to the

authority of these towns. But there are other

means of influencing public opinion than by the

votes given either on the floor of the House of

Representatives or at the polls. First, there is

the aggregation of wealth, which has a powerful
influence.

Boston now has about one-third of the property

of the State, and most likely one-half; and in

1860 she will undoubtedly have one-half. Is

that fact of no value in the consideration of a

matter like this ? Is it not a means of influencing

public sentiment throughout the Commonwealth ?

And in addition to that, Boston has thirteen daily

presses, through which and by which she in

fluences the public sentiment of the State.

Is it of no importance to her and to towns so

situated, that their interests can be represented in

all these journals ? Because, whatever difference

of opinion they may have with regard to politics

or religion, or social life, they will agree as one,

with regard to the advancement of their institu

tions, and the rights of that society in which they
exist. If, then, you put every department of the

government upon the doctrine of the equality of

men, you necessarily, through the operation of

these extraneous influences, work out a result

unequal, as regards the political, civil and social

rights of the people of this Commonwealth. And
more than that, the operation of this process of

centralization, is to bring into these cities the

talent of the country.
Is this fact of no value in determining power

in the government ? Things have changed in this

respect within the last fifty years. If a young
man in the country acquires a position at the bar

of the county where he lives, what does he do ?

Does he remain there ? Not at all. He conies to

the metropolis. How is it with the clergy ? Fifty

years ago, if a town was so fortunate as to secure

the services of an able clergyman, he remained

there for life
; and no man can estimate the im

portance of the state of things which then existed,

or the value of the influences thus exerted. But
!

how is it now ? If there is an eminent clergyman
j

in the country, he has a call and is away. These i

considerations ought not to be overlooked. It is !

the centralization of talent, of wealth, of numbers,

of business, and social influences at these points,

by which and through which the policy of the

State is to be controlled, more than by the votes

given at the ballot-box. And it is this intellectual

impoverishment of the country which gives to

this metropolis, orators, whose words come up to

Shakspeare s perfect definition, of music, the &quot;con

cord of sweet sounds.&quot; Orators, who remind us,

whether we will or no, of the fabled lyre of

Orpheus, which it is said,
&quot; was strung with poet s sinews,

&quot;Whose golden touch could soften steel and stones.&quot;

It is this intellectual impoverishment of the

country of which we complain ; and shall there

be no set-off for this ? If this process of centrali

zation is to go on, and I see not how we are to

resist it, I appeal to gentlemen from Boston and

other large places to say whether it is for their

interest to put this government in all its depart

ments upon a basis which necessarily works out

an inequality of civil, political and religious rights

among the people ? And upon this point I stand,

and say that it is a matter of justice that tne

country should be represented as regards men
more fully than the city.

*

But the power of the cities and the large towns

in the Comrnomvealth is not confined to the men
who are elected by these places, respectively, to

seats in the legislature. Not by any means. This

centralization of population is followed by a reflu-

ence of men into contiguous towns. And what
are they ? Not disrespectfully would 1 speak of

them
; but their political interest in the towns

where they live, and in the House of Ileprescnta-

tives, to which they are often sent, is precisely

the same as if they immediately represented the

city of Boston or Lowell. And this process of

rcfluence which is going 011 about the city of

Boston now, is soon to take place around Wor
cester, when she shall have 80,000 souls, and

about Lowell when she, too, shall have an equal

number.

Therefore, I say, when you propose to put all

the departments of the government upon the

equality of men, you set up a doctrine which

necessarily works inequality as regards political

rights. I ask whether there is force in this view

with reference to men of talent ? Unquestionably
there is. Look over Massachusetts as she is to

day, glorious in all her proportions and in all her

institutions, yet who can fail to see that this im

poverishment of the country has wrought a great

change in her character ? The press is at a few

central points ; your men of talent are at a few

central points. But in the country, you have a

considerable population spread over a large extent

of territory, with no means of combining their
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influence so as to bring it to bear upon the gov

ernment ; no opportunity for caucuses or for

public meetings ;
no presses to speak for them ;

public men not numerous, nor acquainted with

public affairs, as a general thing.

But, Sir, it is contended that this district system

is to be equal. If the plan of the Committee be

followed, it may be substantially equal ;
but that

plan, as I have said, is liable to serious objection

in itself. It provides for the election of repre

sentatives to the legislature by the general ticket

system ; and, to this, there are very serious

objections. I care not, now, to go into any

inquiry as to the character of this system ; but, I

say, it is liable to very serious objections ; and, I

believe, no man will stand up and defend it as an

independent proposition ; and ultimately, by
the force of public sentiment, the general ticket

system must give way. And then, upon this

principle of personal equality, to what extremity

are we driven ? That the State is to be divided

into single representative districts. What, then,

is your choice ? Either to divide the towns,

and constitute these districts, without any refer

ence to town lines, which is an impracticable

thing ;
or else, do as they have done in the South,

where they have attempted to carry out this

theory, and make the towns as they are now, sub

stantially the basis of representation.

But I ask the gentleman from Boston, (Mr.

Choate,) who addressed the Committee this morn

ing, where his precedents are for the course he

invites this Committee to take? Is there any

precedent except the one fatal precedent of the

Constituent Assembly of France of 1790, which

discarded all the ancient institutions of that

empire, trampled xinder foot the provincial lines,

divided the territory into eighty-four departments,

and then into subordinate districts and cantons ?

The result of that experiment is, that there has

been from that day to this no popular liberty in

France. And under the operation of this single

idea of the equality of man, forty millions of

people have been subject to despotism for more

than half a century. There is no precedent in

this country. There may be States whose insti

tutions are somewhat coincident to those proposed

by the majority of the Committee that is, single

districts, without reference to any other consider

ation than the basis of representation ;
but they

are very few.

I have looked at the Constitution of Louisiana,

where I thought that this equality, perhaps, had
been acted upon. And what did I find ? That

the State had been divided into ten districts, for

purposes of representation ;
that each district was

to have a number of representatives proportionable

to its ratable polls, but that the election was

referred to the people of the towns and parishes

in a ratio as equal as practicable. Is there a

single instance in this country where a State has

abandoned its municipal institutions, and set up
such a system as is proposed by the minority of

the Committee ? I take it not one. It may
happen, and it may Avell happen in the new States

of the West, where the territory is large, where

the people are planters or farmers on a large scale,

and where there were few or no villages, that the

State is divided into districts for the choice of

members of the legislature ; and that those districts

have reference to the population which they

respectively contain.

There was no other way, and all these States of

the Union accepted the existing and necessary
institutions which they found as the basis of the

system of representation which they set up. If

we follow their example, it will not lead to a

division of the State into representative districts

for the election of members to the general court ;

but on the other hand rather to accept our muni

cipal institutions, as the basis of our system of

government. Now let us look at Massachusetts ;

and if what I have said in reference to the ten

dency to centralization is true, or even true in any
considerable degree, it must be apparent to every

body that the only antagonistic force to that ten

dency is the preservation of our municipal system.
Where else do we find it? Our counties are

broken up ; they were never of that character,

however, which would give any considerable

restraint. Our school districts those little de

mocracies as they were called by the gentleman
for Erving, (Mr. Griswold,) are quite broken

up, and are passing away. The only barrier

which remains is to be found in our town muni

cipalities ; and the character and reputation of

our town municipalities depend altogether upon
the preservation of the right of representation

therein.

I think the gentleman from Boston, (Mr.

Choate,) said, this morning, that there was no

hostility between the town and the country. I

trust that there is none. I think there ought to

be none. He said that the State is homogeneous
in its character that there is no diversity in its

interests the interests of the farmers, the me
chanics, the merchants, and the manufacturers

were all one and the same. Now I ask that gen
tleman if he cannot, out of the abundance of his

generosity, grant the small towns the right of

representation, which is endeared to them by the

traditions and the usages of two centuries, and

which is important to the preservation of their

character as elemental parts of the government of
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the State ? But if there is any diversity of interest

if they are communities, having separate rights

and distinct interests from the rights and interests

of the citizens of the large towns, I say it is

essential to the preservation and to the progress of

the whole State that you should give them a voice

in the affairs of the Commonwealth. And, Sir,

the right of the small towns to representation upon
the floor of the House of Representatives has been

discussed as though the House was the govern
ment. It is not so, by any means. The House
of Representatives is but one department, and

however constituted, the executive and Senate

immediately and fully represent numbers in the

State.

Now I ask, what are Constitutions for, if not

for a protection to minorities ? Majorities are

safe in the irresistible power which they them

selves possess ;
but Constitutions are established,

and checks are placed upon the different depart

ments of government for the protection of minori

ties. If there is no danger in giving to a majority
ofthe Commonwealth all this unlimited power over

the rights and interests of the minority, is there

any danger in carrying the doctrine still farther ?

The judicial department of the State is to rep

resent the sovereignty of the State ;
but I think

the gentleman from Boston would shrink from

making the judiciary immediately dependent

upon the people. Why r Because he desires a

check upon the exercise of their sovereign author

ity in this respect. It can be for no other reason.

As the sovereignty of the States is an antagonistic

power in our federal government, to the tendency
to centralization in this Union, so is the power of

municipalities an antagonistic force to the tendency
to centralization in the State.

Sir, it is in this State, and upon this continent,

that the work of centralization is going 011, and

will continue to go on, with a rapidity and a

power unparalleled in any age of the world.

The division of Europe into separate states has

had the effect of checking this tendency there in

a great degree ; but AVC see that a single city, like

Paris, has wielded sufficient power to enable her

to control forty millions of people. If gentle

men will look at the pages of history, they will

see that the Roman Empire extending from the

Island of Great Britain, on the one hand, to

Mesopotamia on the other, and comprehending
the unknown provinces and states of Germany
on the north, the Holy Land, Egypt and North

ern Africa upon the south was subject to the

control of a single city in the Peninsula of Italy.

Does history teach us nothing upon this point ?

I venture to assert that the government of cities

and I mean no disrespect to any city when I

i say it that the government of cities is shown,
from the history of the world, to have been uni

versally and uniformly bad ;
bxit history furnishes

no instance in which a government vested in the

country, has ever been exercised for the oppres
sion of the city. Never !

It is upon this continent that the work of cen

tralization is to go on with more rapidity than it

has ever elsewhere. Sir, look at the extent of

our railways ;
look at our great depots of com

merce and trade upon the Atlantic coast, in the

valley of the Mississippi, and upon the Pacific

ocean. The nine largest cities in the world, at

! this moment contain about fifteen millions of

I
inhabitants ; and taking the ratio of increase of

our population from 1840 to 1850, as a basis, we

I may infer that the nine largest cities upon the

!
American continent, will, in the year 1900, con

tain twenty-two millions of inhabitants. There

fore, tins extraordinary fact stands before us, that

within half a century America will have nine

cities, whose aggregate population will exceed

that of any nine cities in the world ;
and with

this population, who shall estimate their com

mercial, civil, social and political power. Now,
after two centuries experience of the benefits

derived from a government based, in part, upon
municipal authority, a proposition is made to us

such as was never made to any other assembly,
so far as I know, upon the face of the globe to

strike out from existence this conservative power
in the little republic of Massachusetts. For one,

Sir, I consent not to it; and if I cannot stand

upon the doctrine of equality in the present, I

will seek justification for the course which I take

in the future in that future which shall know

by experience what now can be, to the best of us,

only theory. I know not, Sir, but that this ex

periment may work Avell
;
but I pronounce it an

experiment because it has not elsewhere been tried

under analogous circumstances, or circumstances

at all similar to those which exist here.

Blot out, if you will, those stars of liberty

from the constellation of our little republic ! blot

them out, or give to them but a nebulous form, so

that the wayfaring man cannot discern them more.

It is only the eye which has been trained by
science and learning that can discover the beauty
of that principle -which conflicts with the usages of

our State and the habits of our people. Let us

pause and consider, before we take this step,

where it is to lead, and what are to be its probable
results. Progress and reform are noble words

;

but Sir, if they tend to the destruction of our

institutions, and jeopardize our liberties, we
should hesitate to follow their lead. The munici

pal governments of the world have ever been



35th day.] HOUSE OF REPRESENTATIVES. 899

Thursday,] BOUTWELL WALKED.. [June 16th.

barriers against oppression in every form. What
is it to-day that enables Switzerland, with her

twenty-one cantons, to stand fast and firm against

the power of Austria, sustained as it is, no doubt,

by that of the Russian Empire ? It is her little

municipalities confederated together, not upon
the principle of the equality of men, but the

equality of communities, by and through the

agency of which she can summon to the battle

field one hundred thousand men from among
three million hardy mountaineers. It is the form

of municipal government which they enjoy that

enables them to maintain themselves free and

independent. And I say, Sir, that, as a general

rule in the history of the world, the people who
have been blessed with municipal institutions

have been free, while the people who have not

thus been blessed, have been, in comparison, slaves.

Look at Greece ;
look at Italy ;

look at Great

Britain, which haye all had municipal institutions

in some form or another. Look at Holland ;

look at some parts of Spain; look at Switzerland

and Hungary, the latter of which has for three

centuries maintained an unequal contest against

Austrian oppression and power.
Break down your municipalities if you will

;

but look well to the result. For one, I enter not

upon this experiment. Much as I respect the

doctrine of personal equality, and much as I

should delight to see this government, and every
other government come up to the pure principles

of liberty and equality, I will not forsake that

which I know to be sure and certain, for that

which at best is uncertain if not, indeed, dangerous.

The future has some claim upon us as well as the

present, and we ought not to be unmindful of that

claim. We should remember that a nation or a

state which has been called from obscurity and

weakness, to the enjoyment of refined civilities,

and the exercise of intellectual sovereignty, has

somewhat of inspiration in its history and its

character ; and for one, Sir, I will stand by the

principles which have brought this ancient Com
monwealth to her present position. If there be

men who desire to earn the name of Progresion-

ists or Reformers by the abolition of municipal

authority and power in this Commonwealth, I

stand not with them, whether it be for weal or

for woe.

Mr. WALKER, of North Brookfield. We
have discussed this subject for so long a time, that

I presume it is apparent to every-body, that it is

one which is attended with a good deal of diffi

culty. It is a subject upon which I think we
shall finally be forced into a compromise. Two

great interests are brought into collision the in

terest of large towns, and the interest of small

57

towns
; and one or the other must give way, or

both must concede something. On the one hand,

the small towns desire annual representation,

every one of them, and I would that they all had

it. It has been my earnest desire from the time

when I came to this Convention, that all the

towns in this Commonwealth should have a rep

resentative every year ; but I saw, as every-body
else saw, that this could not be done, if we give a

full and proportionate representation to the large

towns, without having an enormous House of

Representatives. The general feeling throughout
the Commonwealth is, that we are going to reduce

the number of members of the House
;
and if by

our course of procedure, we should enlarge in

stead of reducing the number of members, I have

no doubt it would be a great disappointment to

the people. If we give every town one representa

tive, and the large towns a number of representa

tives in proportion to their population, we shall

have an unwieldly House a thing to be avoided

if possible. I came here, Sir, with a plan in my
head, to arrange this matter, but I have hardly
dared to divulge it. I will now mention what it

-\vas not for the purpose of presenting it to this

Convention for their action, but to show that I

have been laboring for a long time to bring about

the desired result, viz., the representation of every
town every year, and a House of reasonable size.

The plan is this. Let all the towns in this Com
monwealth having one representative, and all

having a fractional representation, or less than one

annually, constitute the first class of towns, hav

ing each a representative every year, of the first

class, and that representative entitled to one vote.

Let all the towns having more than one repre

sentative, including all the cities, be entitled to

representatives of the second class, each represent
ative having two votes. That is Boston, for

example, instead of having, as now, forty-four,

would have twenty-two, members, each having
two votes. Now, Sir, in this way, the number of

the members of the House would be reduced

about seventy, while every part of the State

would be perfectly represented, and every town
in the State would have its full power every year.

There would be no detraction from the rights of

any one, and no injustice done to any one ; all

would be fairly represented. When these repre

sentatives came into the House, the members of

the second class could sit in divisions by them-

elves, and when they were counted all that would
be necessary would be for the Speaker to double

the number announced by the monitors for those

divisions. You thus perceive, Mr. Chairman,
that I had the plan all worked out with what

ingenuity I coidd command
; but the misfortune
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of this scheme is, the idea is so completely novel

that it is not to be thought of, and I had about

concluded not to mention it. The novelty of the

thing is sufficient to condemn it
;
but if we do not

resort to this scheme we must 1. ok for some

other, with which to attain the desired result.

Well, Sir, as I said, one party or the other will

have to give up entirely or else both parties must

yield a little. We have either to force the matter

through on one principle or the other, or else

adopt a middle course. Feeling that we have

arrived at that point, I have, ever since the Com
mittee made their Report, been looking at the map
to see what disposition could be made of the

towns of the Commonwealth. We must look at

the towns on. the map, if we would see how they
are located, and ascertain what can be done to

obtain the best possible representation in the

House of Representatives. With this view, and

for this purpose, I took the map and placed upon
it the population of every town, so that I could

see how they were situated, and whether the small

towns were contiguous to each other or not. After

having done this, on looking over and endeavoring
to arrange the towns, I find that there are one

hundred towns in the Commonwealth, conven

iently contiguous to each other, that have less than

one representative each year. When I ascertained

that fact, I proposed to myself, first, to put these

hundred towns together so as to form districts,

each district to be entitled to one representative

each year. Then, secondly, that all the other

towns should each form a district entitled to as

many representatives as they now have. And
then, in the third place, that the cities be divided

into districts, by wards or otherwise iii other

words, to make the whole State into one general

district system. That, in brief, is my plan.

Now, I find that these hundred towns, of

which I have spoken, have a population of about

05,000, so that I propose to classify less than one-

tenth of the Avhole population of the State. Then
there are 600,000 of the population in our to\vns

that will be entirely unaffected by this arrange
ment. They will be in the middling towns, i. c.,

those between the small towns and the cities,

leaving a population of about 300,000 in the

cities. Now, looking at this, it seems to me, that

there is no way in which we can so fully satisfy

the whole population of this Commonwealth as

by the arrangement I have suggested; because,

as I said before, nine-tenths of the population of

the Commonwealth would be represented essen

tially as they are now, and the small towns that

are districted will still have as large a representa
tion as they have at present just as many
members, just as much influence in the aggregate,

as they have now
; because, some towns are

entitled to have a representative three years in

every ten years, others to four years, and others,

again to five, and so on
; and, by placing them

together, I find that they will have just about the

same representation that they have now. There

will be a slight gain on the part of these towns.

Of course, by far the greater number of these

districts are in the western part of the State,

perhaps three-fourths. The towns in the eastern

and central parts of the Commonwealth are of a

larger description, so that it will happen that the

greater part of the districts will be in the western

towns of the Commonwealth. These towns will

average a population of about a thousand each.

Now, it appears to me, upon reflection, that this

plan will obviate more of the objections than any
other proposed far more so, I think, than either

of the two plans now before the Convention.

Those plans appear, to my mind, to be the two

extremes
; and the right way must be between

them. We do not want to give up the represent
ation of our town corporations. I think it is of

great importance that we should preserve them
intact as far as possible. Well, then, by the plan
I propose, we make but a limited change in our

present system of town representation, only one-

third of all the towns being affected by it. And
it should be remembered, too, that these towns

will retain every other privilege they ever posses

sed
;
the only difference will be in the mode of

choosing their representatives. It should be

recollected also, that it may be left optional with

any of these towns thus put together to decide

between themselves whether they will vote

together as a district, or whether they will divide

the number of years to which they are entitled

between them, and each be represented according
to its relative population. For instance, one of

them may be represented four years out of the

ten, and the other six
;
and by this means they

will have all the advantage of their former repre

sentation in the House if they prefer it.

I agree with the gentleman who last spoke,

that we should not found our representation

wholly upon numbers. It is a gi eat mistake to

suppose that an equality of numbers constitutes

an equality of power. It is not so. If Boston

were to have as many representatives as the rest

of the counties, in proportion to her population,

we all know that she would have a great deal

more power proportionately ; because, as has been

said, there is here a concentration of wealth and

talent and every other influence in the Common
wealth. The consequence is, that if this city had

the same relative representation it would have an

unjust proportion of power. By a calculation
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which I have made, I find that the county of

Suffolk has less representatives in proportion to

its population than almost any county in the

Commonwealth. She is not fully represented in

proportion to other counties, and, for the reasons

I have named, she ought not to be. By the ar

rangement which I propose, Boston will be di

vided into districts and the minority will have a

chance of being represented, which is an impor
tant desideratum. I think, therefore, that, putting
all these things together, the plan that I suggest

is the most feasible that has yet been proposed,
and one which must commend itself to the good
sense of the members of the Committee. For

this reason, I thought it best to throw out these

suggestions thus early in the discussion, because,

although this question has HOAV been debated for

three days, I presume, that as yet, we have but

entered upon it. Much will yet be said in regard

to it. It is a question which has excited and will

continue to excite a great deal of interest. The

towns are not willing to give up their corporate

representation every year. I represent here a

town containing about two thousand inhabitants ;

all my sympathies and associations are with the

small towns, and I feel anxious that their rights

and interests should be secured as far as possible,

and will do all I can to attain that object.

I did not intend, nor do I now intend to offer

at this moment any resolution on the subject, or

any amendment to either of the reports now be

fore the Committee. My wish was merely to

present these ideas in order that it might be seen

that there was a middle course, which examina

tion has proved to be perfectly feasible, and which

I think, on further examination, will prove to be

generally satisfactory.

Mr. KEYES, for Abington. As no one else

appears to be anxious to take the floor xipon this

occasion, I will offer one or two suggestions on

the subject now under consideration. I must

confess, however, that I am not exactly prepared
to speak upon such a subject as this, because it

takes labor and preparation to make such a speech
as is likely to be impressive, and produce an in

fluence upon a body like this.

The gentleman who represents the town of

Berlin, (Mr. Boutwell,) has expressed the views

which I entertain, and I only regret that I could

not obtain the floor to express them, in precisely

the same language in which he did. But before

that speech was made, I must confess that I was

in a somewhat confused state of mind. I am not

often troubled to come to a conclusion
;
the re

verse is generally the case. Before I hear an ar

gument, my mind is generally made up, and it

rarely happens that I am not satisfied, at last

with the conclusion to which I come. But in re

gard to this matter, there are so many elements

combined, and gentlemen have taken such various

grounds on one side and the other, that I must
confess I stand, as it were, upon the fence unde

cided, although I entertain opinions in regard to

town representation exactly as represented by the

delegate for Berlin. But it has so happened, that

in my life, and especially of late, I have been ac

customed, in the principles I have supported, to

rely upon justice, equal and exact justice, and
to be careful never to violate that principle for

any temporary or ordinary, or even extraordinary

purpose. I have been so often obliged to hold

up the idea of human equality and human rights,

and human freedom, that I have found it very
unsafe to depart from any principle of that sort

for an immediate or temporary purpose, however

many collateral incidents might induce me, or

seem to justify it. It therefore seemed to me,
that when the gentleman from Cambridge, (Mr.

Sargent,) yesterday, and the gentleman from

Boston, (Mr. Choatc,) to-day, represented the

actual operation of this majority report, it would
net answer for me to sustain it, notwithstand

ing I am aware it appears much more terrible in

theory than it would in practice, because I take

it this same irregularity has existed for years ;

and it has been common for the people of Massa
chusetts to say that exact equality of represents-

tion in the House of Representatives was not

expected and was not even desired. And, Sir,

out of this arises the confusion, that notwith

standing this same system lias been in existence

for the last ten or fifteen years, the same class of

persons who arc now most anxious to have it

changed, and who represent the principles of the

majority report to be almost infamous, and are

surprised at the existence of men who can sup

port it these men have not found the first word
of fault with it. They have said that, unequal as

this system may seem to be, still it works
well

; it operates to promote the public welfare

and guarantees the liberty of the people. Now,
I am not prepared fully to deny that, notwith

standing that system seems to be full of inc-

qiialities, upon paper, it looks very well. It will

be found, upon taking all the Commonwealth,

together, that every section and portion of it is

about equally represented, after all, in theory.

The system looks very well upon its face, as it

was presented the other day in the Boston Atlas.

But notwithstanding that, there are inequalities

almost to as great an extent as in the system
of the Majoiity Report. I have met with

gentlemen from neighboring towns which have

three times the political power which the citizens
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of my town possess, and who vote only for one

candidate. Yet the people have submitted to it,

and, on the whole, have thought it produced no

great amount of practical inequality.

Now, I suppose, from, the course of the argu
ment that the gentleman for Erving, (Mr. Gris-

wold,) introduced, the senate of the United States

as a precedent for these corporate representations,

AVell, Sir, it happened to me not long since, when

called upon to say something on a public occasion,

to speak particularly of the injustice of that sys

tem of representation ; and, from the remarks I

then made^it might be thought that I had fore

stalled my opinions, and that I could not argue in

favor of town representation. We hear much
about the Constitution of the United States, and

that it is so sacred an instrument that we are

hardly allowed to speak of it* unless we take off

our shoes and uncover our heads, and with

us much sai.ctity and solemnity as if we
were speaking in a church or in a cathedral.

But, Sir, I contend that the constitution of the

senate of the United States is many times more

unjust and oppressive and unequal than anything

which appears even in this Majority Report.

Let us take one example. I have not looked

into the statistics of this matter to see exactly

what the population of the several States is, but

I recollect enough to contrast fie senators of the

great State of New York with those of Florida, as

to the population they represent. I do not recol

lect exactly, but I think there are not over forty

thousand free inhabitants in the State of Florida.

Twenty thousand, of course, elect a senator. I

believe there are at least three millions of iiihabi-

tants in the State of New York. Therefore, the

senator wrho represents Florida represents only

twenty thousand, while the senator who repre

sents New York represents fifteen hundred

thousand. There is, then, seventy-five times

greater power in the hands of a man in Florida

than there is in the hands of a man in

New York. Somewhat of a difference. And,

Sir, the senate of the United States is as important

a part of the federal government, as the House of

Representatives is of the government of Massa

chusetts ;
and even more so, because the former

not only controls the policy of the country in

relation to foreign governments, but it controls

the appointments and the distribution of the spoils

which controls everything else in the govern

ment of the United States.

Now, Sir, when it was said by the gentleman

from Boston, (Mr. Choate,) this morning and I

acknowledge his great powers of penetration, and

am almost afraid to differ from him when he

said that this was excused and justified on the

ground of the difference of situation and interests

of the various States in the Union, and that

because ihey were scattered through numerous

degrees of latitude and longitude, and because

there were a thousand different and ever-varying

interests, it was necessary that these corporate

States should be separately represented as corpo
rations in the senate of the United States, I

thought even admitting that such wras the case,

and that there are opposing interests, and that

each department or section is claiming everything
for itself, in antagonism to the others that was a

good reason why great strictness and care should

be taken in establishing the proportion of repre

sentation. If, on the other hand, the interests,

and habits, and customs of the people of Massa

chusetts are homogeneous if a man can live in

Danvers for five hundred years and vote exactly

as his friends across the line in Middletown

would there could be no clashing of interests ;

and it would be no great detriment to the people
of Massachusetts, even if one-half of its inhabi

tants should elect all the representatives, for their

interests are the same on that supposition with

that of the rest.

Now, Sir, it seems to me, that in this State,

practically speaking, although frightful as it may
appear on paper, by the statistics which gentlemen
have prepared, I do not think it would produce
an alarming stati of things should the Report of

the majority be adopted.

We have already heard explained, the power
which cities have over the country ;

and the

power which associated men possess above and

beyond that of others not so associated, has been

talked about all our lives long. The power of

ten men, alone and separate, is almost nothing,
and is blown about by the idle winds anywhere ;

but let them unite in a solid body, and they can

conquer anything which human endurance and

perseverance can conquer. It is this association

which gives large towns and cities their superior

power ;
even though the numbers scattered over

the whole country are many times greater.

And, Sir, the press, too, the daily press, which

we rely upon for our daily intellectual food, can

only be supported by the great manufacturing and

commercial interests of the large towns and cities.

It can be supported by nothir.g else. It speaks
with their voice and breathes with their breath.

And those gentlemen who, for the most part,

wricld the pen, are its servants I do not mean

hirelings for they become a part and parcel of

that interest, and when they utter its sentiments

they utter their own. I do not mean to say that

they are the hired menials, put into place to utter

the principles of the men who take their papers
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and support their press ; but they, in becoming
editors, are joined in interest with the only power
which can sustain them, and in supporting the

manufacturing corporations, they utter their own

opinions, in favor of their own interests. Here
is the fountain head of this important influence.

Now, Sir, I take it, that the only difficulty in

reference to this matter of representation, is mere

ly political, for I never heard any complaint any
where that one portion of the State had opposed
another portion in its interests and prosperitv.

Never. When persons connected with the press
have condescended to notice me, they have said

that I had some jealousy of Boston, and particu

larly of Boston Whiggery. I have stood up in

this Hall in behalf of the vital interests of Boston,
over and over again ;

and I have never seen any

proposition brought forward here, which would
add to the prosperity, glory and renown of Boston,

for which the country was not uniformly in its

favor. Every-body knows, whatever may be the

interests or opinions of certain political caucuses,

that the people of the country take as much pride
in Boston as do its own inhabitants. Where do

the inhabitants of Boston come from ? It lias

often been stated, and I believe it to be true, that

for the last twenty years, in this city, the most

successful and the wealthiest business men, and

those standing highest in the legal profession, and
in social position, have been the poor boys that

came in here, if not with packs upon their backs,

yet with pen in their hands, to enter as clerks in

the business houses of the city. I have lived in

Boston, and I know where its great active life

comes from
;
and I have lived in the country, too,

and I know that the people of Massachusetts eve

rywhere talk of Boston as being their own city.

It is the emporium of our State, it is our capital,

and I have never heard it said that the legis

lature, composed of the people, ever failed to ac

cord their approbation to any and every means
which tended to advance the interests of the cities

of Massachusetts, all of them.

Now, there was another matter which confused

me, and that relates to the doctrine of plurality.

I find that gentlemen who advocate this district

system, which I confess is very plausible, and
looks exceedingly just, and it seems almost

impossible to drag one s self away from the sta

tistics on this matter, unless you conclude to

trample equality under foot ; I say it so happens,
that the very gentlemen who advocated this sys

tem, did it solely on the ground that they wanted
the majority of the people of Massachusetts to

rule. It was their desire that no small portion of

its inhabitants, say one-quarter, or one-third,

should never have it in their power to give direc

tion and control to the government. And now,
those very men, their lips hardly done blazing in

the advocacy of the good which the plurality sys

tem would accomplish, by taking away the power
of the majority to rule, base their argument in

favor of this Minority Report, upon the ground
that they are opposed to having the minority
rule.

Now, Sir, in my little experience, I do not

like to allude to myself, having been called a rash

person, one who always said things recklessly,

without caring much about what they were, in

my little experience in the legislature, I should

like to compare my votes from the first hour of

my legislative existence, in 1847, to this day, on all

questions, and see if in them all I have been in

consistent, or ever got into a scrape like this.

I opposed the plurality system, and I opposed
it in the face of my own party friends and favor

ites years ago. I, Sir, am in favor of a majority

rule, and, therefore, I regard the doctrine uttered

by the gentleman to-day, very safe and good.
Another thing which has added to my confu

sion, is the fact, that only a few short months ago,
one large class a very able, and intelligent, and

enlightened class of people, a class, which, what
ever may be said of their &quot;

fogy ism,&quot; and &quot; hun-

kerism,&quot; have, after all, done very much to main

tain the credit and welfare of this State that class

of people told us that the Constitution did not

want altering, enough, at least, to call a Conven
tion of the people. They appeared very much
afraid that those Goths and Vandals, as they call

you and me, would take hold of its sacred pillars

and drag them to the earth, and erect some social

istic fabric upon their ruins, which would be a

disgrace to the venerable names connected with

the history of our Commonwealth. But what do

we see now r That same class ofmen come in here,

and absolutely stai tie even me with propositions
to tear down these venerable pillars. [Laughter].

Yes, Sir, to do away with this system of town

representation, and although I enjoyed the speech
of the gentleman from Boston, (Mr. Choate,) as

I always do, wherever and whenever made, at

least so far as manner and form are concerned,

yet, Sir, I should have been willing to have dis

pensed with it altogether, if I could only have

heard him for one half hour describing these

townships, these venerable and antique corpora

tions, which we look upon, not as we do upon
manufacturing and railroad corporations, but as

the homes of our childhold, whose soil has been

moistened with our infant tears, or marked with

our childish footsteps, and been rendered sacred

by all the recollections of parental fondness and

fireside assoiation.
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It may be too late, perhaps, to revive the

recollection of them, but the ties which bind us

to our native toAvns are not such as bind us to

corporations, and if \ve could have heard that

gentleman describe their origin, their advantages,

and their instrumentality in carrying out the

principles of a republican form of government in

Massachusetts, it would have been a treat to be

remembered as long as we lived.

It occurred to me before I heard the speech of

the gentleman for Berlin, (Mr. Boutwell,) that

on my own account for I do not suppose I have

rrmch influence here or anywhere else that on

my own account I would get up and say to those

gentlemen who are so democratic and so liberal,

at least, in this case, that you have given us a

system exceedingly plausible and just. It is

democratic there is no getting away from that

and the argument seems to be upon your side,

and it is something we did not expect from that

quarter. But then I recollected how often we
have heard gentlemen make very liberal speeches
in favor of,- and defend our old anti-slavery doc

trines far better than you or I could do it, and

then at another time take it all back. But I

think there is no such danger upon an occasion

like this. I was therefore tempted, when they
offered this democratic system, to say, gentlemen
we accept it. This question of districting the

State must come up at one time or another, and
in the course of twenty or forty years it may be

inevitable. I asked myself if we should ever be

able to get a more democratic system, and if not,

we will accept it, and having once put it into the

Constitution, you cannot withdraw it at Baltimore

or anywhere else. [Laughter.]

Now, Sir, I am not sure that something like

this may be the result of the deliberations of this

Convention. If so, let it be so, and I shall not

consider the surrendering of town representation
as fatal, because there is a recuperative power in

the people of New England, which enables them
to endure all sorts of changes. But at first it will

be looked upon with suspicion, and adopted, if

adopted at all, with reluctance by the people, but

when they shall have had time to consult upon
the matter, they may come to the conclusion

that soon it will be a matter of inevitable neces

sity, and they may adopt it now when they can

secure it in the best form.

When I remembered that ours is a Convention,

not to be repeated for half a century, and that

there is a disposition manifested on all sides to

give to the people that which, certainly in future

times, cannot be considered unjust, it being a

perfect representation of the people, I was almost

inclined, until I heard the speech of the gentle

man for Berlin, (Mr. Boutwell,) to say, I accept

your proposal, and adopt the district system.
Mr. FHENCH, of Berkley. I have listened a

long while to the eloquence of gentlemen who
have spoken, and I have sweat a good deal.

[Laughter.]

Sir, I have listened attentively to the gentle
man who last addressed the Committee, and have

been quite embarrassed in ascertaining what he is

in favor of, [laughter,] for it seems to me that he

loses the track, and I cannot discern, from any
thing I have heard, what opinions he has upon
the question now before this Committee.

We are told that the subject now before the

Committee is one of the highest importance. It

certainly is so. We have been referred to the

first commencement of this government. I can

remember when the legislators were paid by the

towns that sent them.

I recollect that several years ago, for want of a

better man, I was sent to the legislature. Well,

Sir, I came down here to breathe the atmosphere
of the city and view the splendid edifices. But I

was afraid all the time that I should not be

released in season to go back to my constituents,

and in consequence they would never send me
here again.

Now, Sir, who were dissatisfied with the present

basis of representation ? Not the cities and large

towns, for they had full representation in the

House of Representatives. With them, taxation

and representation went together. But was it so

with the small towns ? No, Sir
;

these small

towns were disfranchised
;

I say disfranchised,

because I hold that when the legislature has

decided that a town has no right to send a repre

sentative, that town is, to all intents and pur

poses, disfranchised.

We have been told that the small towns were

represented when the valuation was taken. True,

Sir, but were they represented when the State

tax was laid : I think not. In this debate we
have been told by the advocates of the district

system, that the majority and not the minority
should rule. Well, Sir, I am myself very much
of that way of thinking. I am one of the repre

sentatives of the small towns, and we complain
that we are taxed but not represented. Said a

gentleman on my right, the other clay,
&quot; I want a

Constitution founded on
justice,&quot; and he made

an elaborate argument in support of that position.

Now, Mr. Chairman, it struck me at the time,

that the gentleman was at least distantly related

to a certain man by the name of Aristides, for he

dwelt largely upon justice. I thought he was

some relative of that man, but I hope he will not

be ostracized for his justice. [Laughter.]
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Sir, we have been referred to some of the

Southern States, as furnishing an example which

Massachusetts ought to follow. We have been

told, that some of the Southern States, have

twenty-five senators and forty representatives.

Yes, Sir, they have, but what, have they besides ?

They have two-thirds of their white population
which can neither read nor write. Is it as

tonishing, with that state of things, that those

States should establish aristocratic legislatures ?

Not at all. But I do not think they furnish a

very good example for us to follow.

But we are admonished that if we have a small

House, what is lost in quantity will be made up
in quality. That may be all very true, but the

probability is, that with that small House, there

would be a little smattering of aristocracy. That

would constitute the most essential quality which

we should gain. Suppose we have one hundred

and fifty as the basis of the House of Represen

tatives, what would be the consequence ! What
has been the consequence in the states where

these small legislatures have been established ?

Why, Sir, to secure the attendance of an endless

number of men as lobby members. If we were

to establish one hundred and fifty as the number
for the House of Representatives, would it not

engender log rolling ? Would not they follow

the example of congress, and when any measure

of any importance was before them there would

be hung upon it amendment upon amendment,
when not a single one of those amendments could

be sustained upon its own merits for a moment :

That is the consequence of having small legis

latures.

But, Sir, these small towns have some patriot

ism. They do not object to paying their propor
tion of the taxes, but they feel when they are

called upon to pay taxes to support the govern
ment of the State, that they ought to have the

privilege of being represented in that government.
But what has been the fact with regard to them ?

Instead of being represented, they have been dis

franchised. Sir, it was not the tax upon a few

pounds of tea and glass, that drove our worthy
progenitors to resistance. No, it was the princi

ple it involved. It was the principle of being
taxed without their consent. It was being taxed

without the privilege of representation, and it

was a case perfectly similar as it seems to me, to

the small towns in this Commonwealth, I think

about one hundred and thirty-nine in number,
which have been disfranchised. It was not, I

say, the tax upon a few pounds of tea that moved
our fathers to lay aside the peaceful implements
of husbandry and buckle on the defensive imple
ments of warfare, it was the principle it involved,

and the very principle for which these towns

exerted their influence in calling this Convention

together. I think, Sir, that if you will provide

for the representation of these small towns, these

little republics, you will do much to harmonize,

to socialize, and to equalize the interests of the

State. I think they will feel that they have a

common interest with you. If you will allow

them to be represented upon this floor, I think

they will allow themselves to be taxed without

complaining.

But it has been remarked that full representa

tion was unnecessary because we did not come

here to get a political education. Sir, I think the

gentleman is mistaken in that. I think it is for

the benefit of the community generally, that the

men who come here from the different portions

of the State the men who come here from the

little rural districts of the State, should acquire

knowledge with reference to the political condition

of the Commonwealth and with reference to

everytlung connected with the government, and

carry it back with them to their towns, to their

families and to their children.

I believe that nothing will be satisfactory to

these little republics but to be represented in the

government of the State. There have been vari

ous propositions brought forward in this body for

our consideration. If I am not mistaken, there

has lately been one brought forward for connect

ing the towns together. Sir, they will never consent

to that. They never will consent to be united.

They never will consent to be tied together. You

might as well take two cats and tie them together

as two towns. [Great laughter.] I did not know
that there were two towns in this Commonwealth
that could ever unite to send one representative

until this day. But a gentleman in this Conven

tion to-day told me that the town in which he

lived once, united with another town for this pur

pose, and I think he told me that in the

course of fifteen years after they were united,

that town succeeded in getting one representative.

Now, Sir, I cannot believe for a moment that any

gentleman in tins Convention will ever imagine
that these towns will be satisfied to be connected,

to be linked together for the purpose of represent

ation. If any gentleman does so think, he will

certainly and inevitably find himself deceived.

Sir, I embark in the same ship with those little

towns, and I am determined to stand in that ship,

I am determined to stand there until every plank
is swept from under me.

Mr. SIMONDS, of Bedford. About this time

yesterday a motion was made that the Committee

rise, for the reason that the house was very thin,

and because it was very warm. For the same
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reason, I submit the motion, that the Committee
do now rise, report progress and ask leave to sit

again.

The motion was agreed to by a division vote of

91 to 82.

The Committee accordingly rose and the Presi

dent resumed the Chair of

THE CONVENTION.

The Chairman, (Mr. Wilson, of Natick,) re

ported progress and asked that the Committee

have leave to sit again.

Leave was granted.

The following resolution was offered by Mr.

WALKER, of North Brookfield :

Pkesolved, That the Constitution be so amended
as to provide that one hundred towns, now entitled

to less than one representative each year, and lying
contiguous to each other, be formed into districts

entitled to one representative each year ; that all

other towns constitute each a district, entitled to

the same number of representatives they have at

present ; and that each city be divided into dis

tricts, by wards or otherwise, for the choice of the
same number of representatives to which such
cities are now entitled.

The resolve was referred to the Committee of

the Whole and ordered to be printed.

Orders of the Day.

Mr. WARNER, of Wrentham, moved that the

Convention proceed to consider the Orders of the

Day.
The motion was agreed to.

The PRESIDENT announced that the motion

of the gentleman for Manchester, (Mr. Dana,) to

reconsider the vote by which the third rcsoh e,

upon the subject of the Secretary, Treasurer,

&c., passed, was the first business in the Orders

of the Day.
Mr. DAWES, of Adams, observed that the

chairman of the Committee which reported the

resolve, (Mr. Bishop, of Lenox,) was now ab

sent. He had, for the last few days, been neces

sarily detained from the Convention in conse

quence of being compelled to attend to important
business elsewhere

;
he hoped, therefore, that un

less there was some special reason why this mo
tion should be disposed of now, it would be

passed over. He knew, that, from the position
of the gentleman from Lenox, as the chairman

of this Committee, as well as from the deep inter

est which that gentleman felt, personally, in the

matter, he would be unwilling that the Conven
tion should take any action in relation to it, in his

absence
;
he thought, therefore, as a matter of

courtesy to the gentleman from Lenox, that the

motion of the gentleman for Manchester, should,
if possible, be passed over for the present.
The PRESIDENT said that course would be

taken, unless it was objected to.

Mr. BIRD, of Walpole, asked if the proposi
tion, to pass over the first subject on the Orders
of the Day, was debatable ?

The PRESIDENT replied, that the gentleman
had the right to object to its being passed over, if

he thought proper.

Mr. BIRD. Then I do object.

Mr. DAWES, of Adams, moved that the fur

ther consideration of the motion be postponed
until to-morrow.

Mr. WARNER, of Wrentham, said he hoped
the motion would not prevail. The Convention
had already passed over this item, in the Orders
of the Day, for two or three successive days ; he
had once been asked to postpone it because the

gentleman for Manchester, (Mr. Dana,) who
made the motion, was absent. Then we were told,

by the gentleman for Manchester, on another oc

casion, that the gentleman from Plymouth, (Mr.
Bates,) was absent ; that the gentleman from

Plymouth felt an interest in the matter, and
wished to discuss it, and he therefore asked that

the motion be postponed on that account. Now
we are told that the chairman of the Committee,

(Mr. Bishop,) is absent, and that is made the rea

son for postponing its consideration. He pre

sumed, that the next time it came up, another

member of the Convention would discover that

some one else, who felt very much interest in

the subject, was absent, and would ask for a fur

ther delay on his account. Unless there was
some good and substantial reason, therefore, why
the subject should not be disposed of now, ho

hoped that no further postponement would, be

made. He thought the subject had been pretty

fully considered in Committee of the Whole and
in Convention, and that the Convention were as

ready to act upon the motion of the gentleman
for Manchester now, as they would be at any
future time.

Mr. HATHAWAY, of Freetown, said he
knew the chairman of this Committee, (Mr. Bish

op,) was unavoidably absent from the Conven
tion. It had been the desire and the intention of

those connected with the business in which he

was now engaged, to accommodate him, in his

attendance upon the Convention, as much as pos

sible, and he was satisfied that gentleman would
be here again at the earliest possible moment.
He (Mr. II.) saw no very pressing necessity for

disposing of the motion under consideration, to

day, and he hoped the motion to postpone would

prevail.
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Mr. EAMES, of Washington, said he saw no

impropriety in the chairman of the Committee

being accommodated
; indeed, he thought he

ought to be accommodated in tliis matter, but he

did not wish to be obliged to call the motion up
every day as the first business on the calendar,

lie presumed the gentleman from Lenox would

not be able to attend to it to-morrow nor for two

or three days. He would, therefore, if it was in

order, move that the motion be for the present,

laid upon the table.

The motion was agreed to, and the motion of

the gentleman for Manchester, (Mr. Dana,) laid

upon the table.

Mr. CHURCHILL moved that the Conven
tion adjourn, which motion, upon a division

by ayes, 97 ; noes, 73 was decided in the affirm

ative, and the Convention then, at half past
five o clock, adjourned.

FIUDAY, June 17, 1853.

The Convention met, pursuant to adjourn

ment, and was called to order by the President

at ten o clock.

Prayer by the Chaplain.
The Journal of yesterday was read.

Petition relating to Fugitive Slaves.

Mr. HOYT, of Decrfield, presented the follow

ing petition, signed by Nathaniel T. Johnson,
and ninety-seven others, citizens of Massachu

setts :

To the Delegates of the People, assembled in

Convention, for the purpose of Revising the
Constitution of Massachusetts :

The undersigned, citizens of Massachusetts and
inhabitants of Deerfield, ask for the insertion of a

declaration, supplementary to, and in further

affirmance and explanation of, the first article of

the &quot; Declaration of the rights of the inhabitants

of the Commonwealth of Massachusetts,&quot; that no

person, who is claimed as having escaped from a

service in another State, to which he is alleged to

be held by the laws of the same, shall be delivered

up, or suffered to be taken from the jurisdiction
and protection of the Commonwealth, when the
claim of service is founded on the relation of

slavery, or the pretended right of owning man as

property.

The petition was referred to the Committee on
the Bill of Eights.

Apportionment of Representatives.

On motion of Mr. WOOD, of Fitchburg, the

Convention resolved itself into

COMMITTEE OF THE WHOLE,

Mr. Wilson, of Natick, in the Chair, and

proceeded to the consideration of the unfinished

business, the question being on the motion of

the gentleman from Boston, (Mr. Hale,) to sub

stitute the Report of the minority of the Commit
tee on the subject of the apportionment of the

House of Representatives in the place of the

Report of the majority of the Committee.

Mr. HALLETT, for Wilbraham. The gentle
man from Bedford (Mr. Simonds) has very

kindly yielded the floor to me this morning, and
as I have desired to say something upon this

question, it has been necessary for me to do so

at this time, if at all, owing to some other engage
ments. And, Sir, I enter upon this discussion

not without a very considerable distrust, whether

it may be in my power, after this very able debate

of three days, to throw any additional light upou
the subject.

But it has occurred to me that I stand here as

a member of this C invention, in a position some
what peculiar, being a citizen of Boston, strongly
attached to my home and to her interests, yet

entertaining views of government and govern
mental measures materially different from the

majority of the great business community to

which I am proud to belong, while, at the same

time, I am indebted, for the honor of a seat in

this Convention, to a town in the country, with

whose interests and feelings, on the question of

town rights of representation, I entirely sympa
thize.

Nor do I express that sympathy with the

country as an individual sentiment, for I feel

strong in the consciousness, that while the gentle
man from Boston (Mr. Choate) may claim to

represent the majority of that city, possibly three-

fifths, I stand here, precisely in a position of

entire harmony and co-operation, between the

voiceless democracy of Boston (that other two-

fifths which the gentleman cannot speak for and

has no right to represent) and that great body of

the democracy which has pervaded the country
from its first settlement ;

and I claim to be the

representative of their feelings and their wishes

in maintaining the rights of town representation

against the centralizing power of the concentrated

wealth and numbers of the great cities.

Sir, that eloquent gentleman, (Mr. Choate,)

utters the voice of that inflexible, despotic, and

ever- controlling majority in this great metropolis,

which, in no place and under no circumstances,

(no, not even in a Convention to revise the

fundamental laws by which they and their pos

terity are to be governed,) will ever permit the

voice of the minority to be heard.
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Thank God, I am able to stand here to-day and

speak, with the democratic country, for the voice

less minority of Boston. I owe that privilege to

the generous confidence of one of the rural towns

of this Commonwealth, and may my arm drop
from its socket if ever I forget what is due to the

interests and rights of that town and of like towns

in the State, when this greatest of all town rights,

representation, is called in question.

Why, Sir, so strange is it that one of the Boston

minority should be here, that I am almost startled

at the sound of my own voice ; and I should not

marvel if these very walls were to recede from so

unaccustomed a sound as the utterance of a demo
cratic citizen of Boston, clothed with the power of

legislation, or of proposing fundamental laws in

this hall ! It is an anomaly in our history, and I

stand here as it were a monument, to be marked
and wondered at ! And therefore it is, Sir, that

I desire to bring into harmony, in this revision of

the Constitution, the democratic minorities of our

great cities, with the democratic majorities of the

country ; and therefore it is I say, that the gentle
man with all his eloquence and all his power has

no right to speak here for the minorities of the

city of Boston, or of other large cities. For that

unrepresented constituency I now claim to speak
in opposition to his argument in favor of repre

sentative consolidation by numbers, and there we
are at issue.

Mr. Chairman, I propose a course somewhat
different from that which has been pursued in the

argument heretofore, and though I shall neces

sarily go over some of the ground that has been

occupied so ably by the chairman of the Com
mittee, (Mr. Griswold,) I shall come to a conclu

sion differing from the Report of the majority in

which I cannot concur, but entirely and totally

opposed to the Report of the minority.
That is, I do not coincide with the conclusions

of the lleport of the majority while I concur in its

principles ;
but am adverse from beginning to

end to the Report of the minority.
What are these two propositions ? The one is

to sustain the old right, the good old customs and

usages of the Commonwealth, by giving to each

town a representation. What is the objection to

that ? There is not a single, substantial objection,

except that after giving 329 representatives in order

for each town to have one, if you carry it out upon
any principle of equality as applied to the cities

and larger towns, so as to give them any decent

ratio of increase, you overflow your House, and

get beyond the limits of a deliberative body. That
is the only objection, Sir, to that principle, and the

gentleman, (Mr. Griswold,) who so forcibly sus

tained that Report has really no other difficulty

to meet than this. Our only trouble is, that we
have too many towns. Would that the towns
had thought of this more, and guarded against
this fatal inroad upon their ancient corporate

rights. It is this modern propensity of breaking

up large towns, and making every village a town,
which has tended more to destroy this great fun

damental basis of our political organization than

any thing and all things in our Commonwealth.
This it is which has brought upon us the political

necessity here to-day, of taking from the small

towns some portion of this original right. For

we find, when we talk of giving rights to the old

towns that have belonged to them since the foun

dation of the government, we have to include

thirty-three new towns recently made, and then

we are met by the large cities and populous towns
who come in and say,

&quot; if you begin at the start

ing point, there are three hundred and twenty-
nine towns, who are entitled to three hundred
and twenty-nine representatives ;

what will you
give us for a progressive increase ? You cannot

make Hull equal to Boston, nor Erving equal to

Lowell, and if you give us in proportion, four,

five or ten thousand ratio, we overflow the House.&quot;

And thus the argument of inconvenience destroys

your system of annual representation for every
town. Well, Sir, that is the difficulty, the whole

objection to the proposition of the gentleman for

Erving, carried out as it should be, by first taking
the old basis of corporate representation for every

town, and then adding for the increase of popula
tion a mean ratio, for the increase of representation,

from the large towns and cities. Now, if any one

will propose to me a plan which exhibits anything
like a progressive increase for the larger towns,
and does not overwhelm the House, I am ready
to adopt it, and so far, I go with the gentleman
for Erving. But I do not find it in the Majority

Report, nor do I find there the rule I deem indis

pensable, by which cities are to be divided into

small representative districts.

But what is the other proposition, the dividing
of the State numerically into districts ? That
other proposition invites us to come here and tear

down the whole frame work, and break up the

foundation of representative government, as it has

stood for two hundred years. And to substitute

for town ties and town interests an arbitrary geo
metrical representation by lines to be drawn
around the disjointed and disconnected numerical

population that happens to be caught within the

limits of these imaginary districts.

A bold radical proposition ! a manly proposi

tion, I agree, and worthy of the most daring
reformer of this reforming age ! It proposes to

put down corporations. That is its pretext. It
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comes, however, from a quarter that I must be

allowed to say, makes such a proposition one that

should be cautiously looked at. &quot; Timeo Dcmceos

et donaferentes
&quot;

I fear the Greeks, even bearing

us gifts. I fear the representatives and advo

cates of that local majority who have held the

power in the community where I have lived,

year after year, and generation after generation,

by means of this very system of consolidated

wealth, of trading, manufacturing and banking

corporations. I fear them, when they come here,

with us, who are about to frame a new Constitu

tion, and say,
&quot; Oh ! do n t go for corporations ;

do help us to put down corporations.&quot;

What corporations ? Why, Sir, corporations
that have souls, to be put down, that those corpo
rations may rule which are soulless. And that,

Mr. Chairman, is the question here to-day. It is a

question between corporations. I accept that issue

which the gentleman s whole argument raises.

I saw this argument used in another form of ap

peal, the other day, in a newspaper, edited, I am
imformed, by an educated man. He put it, by
way of a home argument, that the party that had

opposed corporations were placing themselves in

an inconsistent position here in this Convention,

by advocating the representation of corporate
bodies in the House of Representatives as a cor

porate right ! As if any child in our primary
schools did not know the difference between a town

corporation, with a municipal government for

the management of its prudential affairs, and a

trading corporation, with its stocks, its machinery,
its operatives, and its dividends of profits. No !

when it comes to questions between corporations,

or questions of municipal corporate rights, let us

understand what corporations mean, and to what
kind of corporate bodies reference is made. If we
would not be ruled and have our children ruled by
monied corporations, let us take care to preserve,

this day, and here, when circumstances and a

good Providence have placed it in our hands, the

corporate rights of towns, the independence of

town communities, upon which every democratic

principle that has pervaded the Commonwealth
of Massachusetts from the first landing of our

fathers until the present time, has had its found

ation, and from which Liberty has drawn its

nourishment.

Now, in considering these two extreme propo
sitions, one for all the towns, and the other for

no towns, it brings me, as I before remarked,

partially in opposition to the Majority Report
not to its principles but to its results and places
me directly in opposition to the districting system,
as a system for general use. I find, therefore,

that there must be some considerations between

these two extremes, and I am prepared for a com

posite proposition I will not use the term com

promise, as that may not be so agreeable to some

gentlemen, as some other name, but I will call it

a composite proposition. I do not intend to make

figures here, 1 am only going to indicate results,

and will leave others to figure them out ; but

what I wish to say is, that the proposition, I call

composite or compound, is one which will fix as

a basis, a sufficient number, say 1,000 population,

to give the great body of the towns their corporate

representation which they have ever held
; then,

take all the cities or towns which have over two

or three representatives and place them in dis

tricts; within their own limits of some two or

three members in a district, leaving without a

separate annual representation, the lesser towns

and there are but sixty-four under 1,000 popula
tion that would come within that category to be

classified in districts together ;
with two towns in

in each district, and allow each town the privilege

of alternately choosing a representative or the

two uniting and choosing annually one repre

sentative, as they may agree among themselves.

This involves simply one difficulty, and proba

bly reduces that difficulty as low down as it can

be reduced by any process of settling difficulties. It

leaves sixty-four towns, with a basis of representa

tion under 1,000 inhabitants, and all the other

towns and cities 205 over that basis. Those sixty-

four towns would make thirty-two double districts,

and that is the whole element of the difficulty,

wrhether they can unite together or elect alternately.

If, therefore, these small towns having a popu
lation of less than a thousand inhabitants, would

come together and agree upon such an organiza

tion, as would give them thirty-two represetatives

each year, we can then preserve the entire body
of town representation, and keep up the annual

representation witout being subject to the uncer

tainty which our present process inflicts upon us,

and thus we could carry out that great system
which I stand here more particularly to advocate,

town representation and city districting in repre

sentation. Reduce this outline to figures, and

we can have town representation preserved almost

unimpaired, a progressive ratio for the large towns

and cities, the cities districted so that minorities

may sometimes be represented, and the House no

larger than it has averaged for fifty years, and

therefore no more numerous than is consistent

with deliberation and the wants, habits and wishes

of the people.

I next propose to show that this is no departure
from the principle of town representation as it has

been carried out by the small towns themselves,

and when I appeal to the patriotism of the smaller



910 HOUSE OF REPRESENTATIVES. [36th day.

Friday,] HALLETT. [June 17th.

towns to enable us to carry out this system, I

propose to show that they stand here to-day by
their own act in. that position, which has rendered

this compromise necessary, and that such has been

the course of the history of town representation.

First, I lay down as an incontestable proposition,

that the representation of towns in Massachusetts is

the character of representation in the House, which

is coeval with the settlement of the country. That

is the point ; that the representation of towns is

your entire basis and first element of representa
tion. Will gentlemen deny that ? The gentle
man from Boston, (Mr. Schouler,) who made so

pungent a speech day before yesterday, the force

of which I acknowledge and yield to in part,

affirmed that he did not so read the history of

town representation in Massachusetts. And so

like .vise, the ever eloquent gentleman from Boston,

(Mr. Choate,) who charmed this Committee yes

terday, (though I think charmer as he was, he

did not charm wisely,) doubt that this is a well

settled basis or principle ; or, at all events, he

considers it is so little interwoven into our system
of representatire government, that he thinks it is

high time it was thrown aside as a nuisance and as

destructive of the principles of equality.

I cannot consent to pass this judgment upon
the fathers, and therefore, I desire to see if the

fathers are liable to this charge of having imposed

upon the Commonwealth of Massachusetts from
the foundation of the government, a system of

infamous inequality in representation ! It comes

precisely to that condemation, for the gentlemen
from Boston who have assailed it, insist that it is

a monstrous perversion of all natural rights, that

it is a question of town lines against humanity, of

huckleberry bushes against men ! If this is so,

it is our fathers system, and I cannot stand here

to-day and hear it thus condemned without some

attempt to vindicate it.

I affirm that that principle of representation,

though it has been modified, has never been aban

doned or materially changed as a system. The

only exception is in the Act of 1835, and that I will

comment upon presently. I will run over the

proofs of this somewhat hastily, in order that they

may be placed in such a form that this question
of history shall not be a mooted or open question

among us.

I begin with the colonial history of the State

in 1628, under the Colony Charter of Chariest I.,

and then it was a trading and fishing company,
but with municipal powers of government. They
admitted their own freemen and elected their own
officers, and that was in reality the first start of

government among us. So that this very govern
ment began in a corporation, clothed with muni

cipal powers. That is the first start
; and they

began with this municipal power to choose eigh
teen assistants to admit such freemen as they

thought proper, and to elect their governor and

deputy.
In 1631 the first general court was held, of the

freemen of the corporation in a body, and when

they came together they agreed that the freemen

should choose the assistants, the governor and dep

uty governor, and that the court of assistants should

make the laws. That was a departure from their

charter, and finding that it violated their charter

and that it took from the people in the districts

and plantations their representative power, the

same year the freemen came together and annulled

it. They then chose the governor, deputy, and

assistants, and decreed that none but church mem
bers should be admitted to the body politic. I do

not stand here to defend that, although in effect,

it was not much of an exclusion for happily in

that day, almost every-body was a church mem
ber. All that came over had been admitted to

the church, and all born here were sprinkled in

the cradle, and I do not know how any body ever

got out of the church.

In 1634 there was, in fact, the first foundation

laid of representative government in Massachu

setts. And what was that ? Why, twenty-four

of the principal inhabitants appeared in the gen
eral court for elections, and they there declared

themselves to be the representatives of the body of

the freemen, the freemen having assented. It was

a voluntary organization, or as it were, a Committee

of Safety to frame government. They then re

solved that none but the general court had power
to make laws, and they decreed that four general

courts should be held each year, and &quot; that it be

lawful for the freemen of each plantation to

choose two or three persons as their representa

tives to transact on their behalf the affairs of the

Commonwealth.&quot; That first settled the legisla

tive body. That is the first foundation of the

House of Representatives, and it is the first

example in history of popular representative

power. And with a change of two instead of

four general courts annually, that principle of

government continued during the whole existence

of the colonial charter.

That is a simple historical fact which no inge

nuity can evade. There it stands out under the

first colonial charter. The principle of represen
tation was town representation, beginning in rep

resentation of plantations before there were

towns.

In 1636 is the first mention of towns which

you find anywhere in our history. What was

the representation then fixed upon ? Why upon
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these two elements, towns first and ratable polls

next. Mark that distinction. Not upon inhab

itants, not upon population, never numerical rep
resentation

; but upon taxable and ratable polls,

after each town or plantation had its one repre
sentative. They there declared that towns having
less than twenty freemen should send one depu

ty, no town to send orer two deputies, and the

only prohibition that they made was, that &quot;plan

tations as hare not ten freemen shall send none,

but may vote with the next town.&quot; That is

the first start of the doctrine of entire and ex

clusive town representation. [See Hevised Laws
of 1660, copied from 1647, and Ancient Charters

and Laws, p. 97]. All towns having not over

thirty freemen, were at liberty of sending or not

sending deputies.

By that law the deputies were to be orthodox,

and marvellous to tell, there was a provision in

it, which solemnly declared that no &quot; common

attorney
&quot;

should ever sit in the House of As

sembly ! [Laughter.] I do not know that I will

question the wisdom of that even now. There the

provision stands, at all events. It was proscribing
a class, and therefore, perhaps, it was not republi
can. But sometimes in examining the multi

plicity of these statute laws and the nice and often

absurd technicalities which have been infused in

to them, I wish that there could have been less

of common law and more of common sense in our

statute book.

In 1641 came another change, and then the

decree was made that the deputies were to sit

apart from the magistrates or assistants. Here
is the origin of another great element of popular

government, the constitution of two bodies of the

legislature for a negative upon each other. Why,
Sir, we do not enough appreciate the deep politi

cal science vfhich was developed by these plain

men, who came over here with no experience but

that of their own persecution ; a science in popu
lar government, which all the learning of ancient

republics had never developed or brought to light,

and which will live as long as free government
exists.

They passed another law upon that occasion,

and as it has reference particularly to my friend

in the gallery, (Mr. Whitney, of Boylston,)
who is very much disturbed in relation to the

oaths which are required in our Constitution, I

can relieve him somewhat, by showing that this is

a very old difficulty, for they set forth then in

that law of 1643, that there were some no-govern
ment men going about and preaching against tak

ing oaths to support civil government, and they

declare, that no such man should vote or hold a

seat in the assembly ! So far as it concerns the

delegate from Boylston, (Mr. Whitney,) and I

know him to be as sincere in his opinions as I or

any other man can be in the sentiments which
we hold. I am sorry for his sake to say, that the

principle still holds in government, and I suppose
must hold as long as government is intended to

preserve order and enforce law.

In this same year, corn and beans were intro

duced as the ballot to vote yea and nay for the

assistants, and in 1647 it was specially provided,
that plantations and &quot; small villages that sent no

deputies
&quot;

were to give their corn and beans to

the constable to be sealed up and sent to the dep

uty of the next town.

There was no change in this system until the

province charter of William and Mary, in 1692.

Was there any change made then, to affect town

representation r Here had two generations pas

sed, and our fathers had tried this system of town

representation. Were they weary of it? Had
they found out these monstrous inequalities, these

violations of natural rights, of these town lines

against humanity, which have been so glowingly

depicted here ? No ! This charter of 1692,

obtained in the very form they desired, established
&quot; a great and general court, or assembly of such

freeholders as shall be elected or deputed by the

major part of the freeholders or other inhabitants

of the respective towns or places who shall be

present at such elections. Each of said towns

and places was empowered to elect and depute
two

2&amp;gt;ersons
and no more, to serve for and repre

sent THEM respectively, in the great and general
court or assembly,&quot; Who were they to represent ?

Mark the language of the Charter. Was it the

Commonwealth of Massachusetts ? No
; but the

&quot; inhabitants of the respective towns or
places,&quot;

that was what they were to represent &quot;them,&quot;

the towns,
&quot;

respectively&quot; severally !

Gentlemen come here and talk now-a-days as

if representatives elected to the House were the

representatives of the great body of the people of

this Commonwealth, and therefore must be chosen

by a majority of the whole.population. You
might just as well hold that the representatives
of your great manufacturing corporations at

Lowell are the representatives of the people of

the Commonwealth. It was a homogeneous

representation of towns and their inhabitants

throughout the colony as it was then established,

and it is the like throughout the Commonwealth as

it now exists. It is a representation of towns, of

men, within these communities, within these town
lines. That is what it is, and that is what I hope
in God we shall keep it.

In 1692, the general court established the

number of deputies, and they declared that towns



912 HOUSE OF REPRESENTATIVES. [36th day.

Friday,] HALLETT. [June 17th.

of forty freeholders shall have one deputy ; towns

of one hundred and twenty freeholders shall have

two deputies ;
and towns of thirty freeholders

and under forty, may send or not, and &quot; all towns

under thirty freeholders may send one or join

with the next town.&quot; (Ancient Charters, p. 742.)

There is the principle of joining towns to send a

representative together, and I want our friends of

the small towns to look at this, and see how far

they can make it reasonable as a rule of action.

My purpose is to show that the joining of small

towns is no departure from the principle of town

representation, because it was so carried out from

the beginning.
But let me allude, here, to one other matter

worthy of consideration. Up to this time and

until 1775, representation was regarded rather as

a burden in this colony than as a right. In 1745,

before any troubles with the mother country broke

out, you will find, out of one hundred and thirty-

two towns, only seventy-one were represented,

and sixty-one were not represented at all, so that

nearly one-half of the towns were not represented.

That was an interesting session in 1745, by the

way, for my eloquent friend from Boston, (Mr.

Choatc,) on account of one fact, if he will allow

me to refer to it. I find, in looking over the

journals of that day, that there was a Captain

Choate, of Ipswich, who was appointed upon the

committee to wait upon his excellency the gov

ernor, and upon the council, and invite them to

come in and administer the oaths of office. I

presume an ancestor of my excellent friend over

the way. But I will warrant that he was a great

stickler for town rights.

Then, in 1775, when representation came to be

a right, and to be regarded with interest, there

was passed in July, (everything seems to be done

in July that is done for liberty, ) an Act declaratory

of the right to elect representatives, which is to

be found in the old Colonial Laws, page 796 ;
but

I will not detain the Committee by reading it

now. It originated in the fact that former Acts

had been passed incorporating some towns and

districts, wr

hich, as the preamble recites,
&quot;

against

common right, and in derogation of the rights

granted to the inhabitants of this colony, by the

charter, contain an exception of the right and

privilege of choosing a representative to the

general court.&quot;

&quot; Be it therefore declared, (reads the Act,) that

every stick exception be null and void, and every
town or district of thirty free holders or more,
has the right and privilege to depute one or more

representatives to the general court.&quot;

And by the same Act, every district which had

been excepted from the right of representation,

was declared a town. This was in addition to

the Act of 1692, and expressly secured and rein

stated the old right of every town in the Province

to one representative at least.

This was the revolutionary doctrine of the right

of town representation, and there is the contem

poraneous commentary upon town, rights of repre

sentation, and the learned gentleman understands

the force of that in construing laws. They declare

that all the former Acts that make such excep
tions are null and void, an that every town or

district containing thirty freeholders or more, has

the right and privilege of deputing one or more

representatives. Now, what is that worth in the

argument ? It shows that previous to this, the

general court at some session, had undertaken to

incorporate towns or places denying them the

right of representation, and thereupon, the whole

Province, outraged by such an act, come in with

this declaration of rights, and it is headed &quot; Decla

ration of Rights,&quot; dated July, 1775, in which

they declare all such exceptions to be null and

void, and they further declare them to be in dero

gation of their existing charter of 1692, which

gave to every town and place the right of repre

sentation. NOAV what can be more emphatic than

that, as regards the principles of ovir fathers, in

this respect ? Every district excepted from rep

resentation, was declared a town, by that Act,

they were determined to give it town rights, and

this was in addition to the Charter and to the Act

of 1692.

In 1776, (see page 694,) some of the towns had

increased largely, and complaint was made of the

inequality of representation, and it was found

that the existing representation was not as equal

as it ought to be, and the general court was de

sirous to remedy the inequality and make the

representation as nearly equal as possible. And
what did they propose ? To abolish town rights ?

To cut off the small towns and give the power to

the large towns ? No ! But to &quot; make repre

sentation as proportionate as it could be made in

the present state of the Colony.&quot; What was that ?

They agreed to give three representatives to every
town having two hundred and twenty freeholders,

and each town of three hundred and twenty was

to have four representatives ; and so in propor

tion of one hundred freeholders as the ratio of

increase. By this Act every toMai was empowered
to be represented. And here we have another

contemporaneous commentary, on what was meant

by equality in representation.

That is the history of representation before the

devolution ;
that is the frame work of our Con

stitution of government. And throughout it is
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interwoven, from foundation to topmost point,

with ion- -i representation. That is the first ele

ment of our representative government ;
and I

ask gentlemen anywhere to point to a single

instance in the history of these towns, down to

1780, that contravenes this doctrine. Then that

is the history, and it cannot be read other

wise. Sir, the history of Massachusetts is the

history of her towns, with town representation

first and foremost of all town rights.

Now I come to the period of the Revolution,

which entirely changed the sovereignty of things

here. From the period that the fathers landed, in

1620, at Plymouth, and settled in Boston in

1630, down to 1780, what had been the governing

principle of law ? The gentleman talks of natural

rights, and of artificial systems, and of numerical

equality, as though it were the aborigines who
made the government here, and not men who
came from a civilized country, where there were

civilized institutions, bringing those institutions

and laws as far as was applicable to their new
condition with them. I have stood before the

courts of this Commonwealth, and sometimes

have argued for more rights than I believe the

common law which, in its criminal aspect, is

not well suited to a free people gives us. What
was my answer from the court ? &quot;Our ancestors

brought the common law over here, and our

courts have practiced upon it, and we will susta ;n

it, no matter who hangs by it.&quot; That is the rigid

rule
; and it was recognized as early as the days of

Lord Holt, in the case of Blankald vs. Galdy,
who held, and the court agreed with him, that if

an uninhabited country was discovered and in

habited by English subjects, thereupon and there

after, and ever, the laws of England became the

laws of that uninhabited country, so far as appli
cable to their condition and state. That was the

law of England ; that was the rule of parliament,
and that governed every principle in relation to

the enactment of laws in the colonies, except so

far as they were modified and changed by our

ancestors as they advanced in the progress of

liberty.

At the Revolution, what did they do in this

respect ? Independence and sovereignty were
then declared, and society was dissolved if they
chose to do it into its native elements. But they
made a constitution, and the first strong feature

in it was town representation. Was there a single
town under that constitution that did not have a

representative in the general court? I never

heard of one. They recognized this principle of

town representation as they found it then existing
from the beginning.

It is now argued, by the advocates of numerical

representation, that the Constitution of 1780 de

clared that representation should &quot; be founded

upon the principle of equality.&quot;
That was the

doctrine which was contended for very ably by
the gentleman from Cambridge, (Mr. Sargent,) in

an argument that I listened to with admiration ;

and allow me to say, with very great respect for

so much research as the gentleman discovered

upon this subject, and for the ability with which
he put it, and the dignity and candor that he

manifested. Now, he took that idea, an idea that

is always to be taken with some qualification,

that the simple declaration of the &quot;

principle of

equality&quot; meant numerical representation?
There is the gentleman s error. The founders of

that Constitution never meant any such thing.

What did they mean by the principle of equality ?

They meant that mixed town representation
which they found existing, which they then re

established, which ever since we have had, and
which Massachusetts always will have, so long
as she is Massachusetts, in which the first ele

ment was towns, and the second, taxable people
or population ;

and they proposed to make repre
sentation equal, as consistently as they could with

these two elements. Did they ever talk of dis

tricting the State, of breaking up town lines, and

throwing the whole into confusion, and starting

anew ? Never. They took the state of things as

they found them. They made very little change
in their local institutions. It was a change of

allegiance more than a change of organic forms

of government. Then what do they themelves

say they meant by this principle of equality. A
portion of the address of that Convention to the

people was read by the gentleman from Cam
bridge, and that address is signed by James Bow-
doin, who was President of the Convention, and

by Samuel Barrett, who was Secretary of the

Convention
;
the man who, in the town-meeting,

in Concord, would not allow them to adopt the

the Constitution of 1779, because it emanated

from a general assembly that had no right to pro

pose a Constitution. That man, who so well un
derstood the principles of liberty, signed that ad

dress. What said it of this &quot;

principle of equal

ity &quot;? I will read the entire passage.

&quot; It cannot be understood thereby that each town
shall have weight and importance in just proportion
to its numbers and property&quot;

Let us pause here a moment. Does not that

at once answer the gentleman from Boston ? He
insists upon an equality of numbers, and so does

the gentleman from Cambridge insist upon an

equality of numbers, when in 1780 they say that

their principle of equality does not mean that we
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can give a weight and importance in just pro

portion to numbers and property, to cities and

large towns ? That answers this whole talk about

equality in numbers and taxation.

&quot; An exact representation, (they say, further,)
would be impracticable eren in a state of nature,
much more so in a State already divided into

nearly three hundred corporations.&quot;

Here, again, their ideas of equality differ from

those of the gentleman from Boston, who is for

starting with society at the first jump and begin

ning anew; for they affirm that even in a state of

natiire this* nice mathematical theory of equality,

based upon individual numbers, is impracticable ;

and how much more so, in a state like Massachu

setts, already divided into nearly three hundred

corporations ! Corporations were recognized then,

as the basis and element of representation. They
had nearly three hundred corporations in towns

in 1780, and we have only advanced to three

hundred and twenty-nine at the present time.

Corporations, small as well as large, were to be

considered then, and this is the reason the Address

gives for it :

&quot;We therefore fix upon a ratio, to prevent an

advantage arising to the greater totons by their

numbers.&quot;

Yes, to PREVENT that, everything which the

gentleman from Boston tells us we must do, or

we are not republicans ! And this is what the

friends of the Constitution meant by equality in

towns. This is what our fathers did, standing on

the soil soaked with their blood, in the midst of

the Revolution in 1780, in the dark days of that

time ;
and then they declared that they meant to

establish this system of entire town representation

purposely to PRETEXT the advantage arising over

the smaller towns to the greater towns by their

numbers ! Now, shall we hold to that or not ?

And further, they say in the Address, in justi

fication of giving representation to the small

towns, under the ratio :

&quot; We digress from the rule as to small towns,
because there are but few of them who will not

be able to come up to the number soon, and the

few who will not, have been in the exercise of the

privilege, and will now be very unwilling to relin

quish it.&quot;

So that want of a population equal to the ratio,

with no probability of reaching it, did not deprive

a single town of its right.

Well, are the towns any more ready to commit

suicide now, and relinquish their rights, than they

were then ? What is the lesson taught by the

example of 1780 ? The Convention then said, we
have about three hundred towns, that from their

foundation ever have been entitled to corporate

representation; we cannot deprive them of it.

We have fixed upon a ratio, but have disregarded

it as respects smaller towns, in order that they

may be represented. The inequality will be rem
edied shortly by their coming up to the requisite

number
; and as to those that will not come up to

it, they say, at all events they will not relinquish
the right, and it is not right to take it from them ?

Now, that was the principle of equality, in

town representation, right in the midst of the

Revolution. That is the history of the principle

of Massachusetts representation, from the earliest

period, as I have traced it, down to the Constitu

tion of 1780, and down to the amendment of that

Constitution in 1820, when the principle was left

untouched.

And I deduce from this history of the course of

our fathers, one distinct lesson, that towns were

the basis of representation, mixed with ratable

polls as far as was consistent with each town be

ing represented. That is our Massachusetts doc

trine, our Massachusetts common law for the

towns.

And what answer to all this is it, to say that

we must kill off the small towns to give the

large ones equality, and reduce the House ? Why,
Sir, even in 1780, there were tAvo hundred rep

resentatives, and the towns were entitled to send

three hundred if they chose. The excess of num
bers did not trouble them then.

Now, in order to confirm this position, not

merely by my own authority, but by that of very

high authority, I desire to read from the message
or address of Gov. John Davis, to the Legis

lature of 1835, which preceded that eventful pe

riod, so well described by the gentleman for Er-

ving, (Mr. Griswold,) as the &quot;fatal
day,&quot;

when
the small towns surrendered their rights, to a cer

tain extent. Out of this very message grew that

disfranchising operation. What was it ? Gov.

Davis says, in House Document No. 3, of 1835 :

&quot;In distributing the representative power
among the people, the framers of the Constitu

tion appear to have regarded two considerations :

first, towns in their character as municipal corpo
rations, and second, popular numbers as indicated

by taxable polls.
&quot; Towns are so organized, that the people can

meet and transact their business without the in

tervention of agents or representatives. A wise

public policy has, therefore, always placed in

their hands great powers, for they raise and dis

burse by far the greatest portion of the public
revenues, manage all public elections, provide for

the support of the poor, for the support of high-
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ways, for education, and many other important
matters.

&quot;These duties often bring the people together,
and this frequent association in business enables

them to understand the state of public sentiment

among them, and the qualifications of their towns
men for public service.

&quot; The Convention which framed the Constitu

tion, doubtless, in making provision for a House
of Representatives, were anxious to obtain a full

and accurate representation of public opinion in

that body, and for that reason made towns the ba

sis, believing, probably, that public feeling would
be better expressed, and consequently public ex

igencies better provided for, in this manner, than
in any other way.

&quot; While these views would naturally have their

influence, it is equally obvious that it would not

have been just to give the smallest corporation as

much political power as the largest. An increase

was therefore provided for, founded on the in

crease of ratable polls, thus giving a mixed basis

of representation, consisting of municipal corpora
tions and popular numbers. The Constitution

leaves undetermined what shall constitute a rat

able poll, and it is not improbable this was left to

legislative wisdom, that the number of represent
atives might be curtailed, if found too lai ge, by
diminishing the number of ratable polls, without

altering the Constitution.
&quot; When it came to the people for their appro

bation, they were undoubtedly in favor of a nu
merous House, for the House is emphatically the

forum- of the people. They had seen and felt the

power, influence and incorruptibility of a large

representation fresh from the popular ranks, dur

ing their struggles with Great Britain, for the

number then rose to two hundred and sixty-nine,
and probably higher than that, while the popula
tion was comparatively small. Indeed, so essen

tial was this esteemed, that the Constitution con
tains a provision authorizing the House to fine

such towns as should neglect to send representa
tives, and this power has often been exercised.&quot;

That, in 1835, was the doctrine of the Chief

Magistrate of Massachusetts. That is the way in

which lie read history ;
and therein he read it

rightly.

Is ow, taking this as the settled principle of the

Massachusetts Colony and the Massachusetts

Province, I will merely refer to the Plymouth
Colony, to see if there is anything different there.

And I see many delegates here, from towns that

were once the Old Colony, and who have a

very deep interest in this question. That his

tory is briefly told. Plymouth Colony, in all its

representation in the General Court, was based

on towns also, and was represented by deputies

chosen by the towns. In 1637, each town was

to have two deputies, except Plymouth, which

was to have four ; and they were paid two-and

six-pence per diem, for attendance ! But that

was more than two dollars is now, as to the

58

amount that the sum would purchase. In 1671,

every town was required to elect one or two dep

uties, on pain of a penalty of forty shillings.

And they had another penalty, sometimes resort

ed to in the General Court, which, if it existed

now, might give some trouble. The General

Court had the power, if any persons were sent

as deputies, who were, in the judgment of the

rest of the Assembly, unfit to be sent, to send

them home, and order the towns to choose fitter

men. [Laughter.]
That brings me to 1820, when the Constitution

was revised, and then this principle was not

touched. It was debated and considered, but it

was left intact. So that the principle comes down
to 1820, that every town community, in order to

carry out the representative power in one branch

of the government, for itself, was to have a local

representation ;
and that is a solid and substantial

principle in Massachusetts representation which.

you can never wipe ovit.

Not as some gentlemen have assumed, basing

government entirely upon the representation of

towns, nor as they now propose, merging every

thing into this general ticket ; but combined as a

community of towns, exercising representative

power in one branch of government only, the

House of Representatives, in which the basis of

corporate representation of towns was the first

element. The towns were independent ; they
were little republics within themselves. No
person could originally become an inhabitant of

a town without the approbation of the selectmen,

and that continued down to the Revolution. If

he was warned out and did not go, he was treated

as a vagabond, and to this day a similar power
exists with modifications, for the towns can pass

by-laws for their own government, binding upon
all persons who come within their limits. They
were thus independent communities, and they
constituted every freeman a citizen within some

town, under the rules and laws they had power
to make. But there was an exception to their

independence ;
which is this. The sovereignty

was in the general court, which might regulate
their powers, and that has ever been the rule of

law. [Colony Laws, 196.] These towns sub

mitted their sovereignty to the general court, and

why did they so submit it ? Because thev were

represented there by their own deputies. But
did the small towns ever mean to surrender their

sovereignty to the large towns and cities and go

unrepresented? Never. The small towns said

to the general court,
&quot;

you may meet and pass
such laws as you please to regulate the affairs of

the towns, provided we are represented there.&quot;

That is just what our fathers said,
&quot; We will allow
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the British Parliament to pass laws governing the

colonies, provided we are represented there.&quot;

The towns surrendered their independence in

general court assembled, upon this condition
;

and now that we have got it into our hands, and

have concentrated it by the inducements of wealth

and the increase of population, in the large towns

and cities, shall those large cities and towns now
use it because they are strong, to crush the weak ?

Under the exercise of this sovereignty the general

court, as has been shown, had excluded planta

tions or annexed them to other towns in repre

sentation, and had done the same with villages of

less than ten freeholders.

I deny, therefore, from all history and all prec

edent, that upon any principle which has formed

and constituted Massachusetts representation for

two centuries, can the towns, created with full

corporate powers, be deprived of corporate repre

sentation, without their consent, unless we under

take to do it by violence and revolution, resolving

society into its original elements
;
and such an

act, this Convention, composed of delegates chosen

by these very towns, has no manner of right to do.

I hold, therefore, that this Convention can go
no farther in limiting the corporate right of town

representation, than the towns now to be limited

have themselves gone, by their acts done in general

court, in which they were represented. And this

brings us to consider the surrender the small

towns made in 1835-G, of a portion of the right

each town then held to annual and distinct repre

sentation in the general court.

This involves a consideration of some interest.

The first attempt to change the old system was in

1835, when a new basis of representation was

established by the legislature, to be proposed to

the people as an amendment of the Constitution.

The object was to reduce the numbers of the

House. By the basis of 1780, the number of

Representatives had increased to 585, in the year

1832, and a clamor on the subject was got up,
which led to this change. And here arises the

question of the surrender of rights to the small

towns. That message of Governor Davis, from

which I have read, was sent to a Committee of

one from each county, of which the Hon. Mr.

Bigelow, of Boston, was chairman
;
Mr. Gray, a

gentleman whom I now see as a member of this

Convention, was a member of the Senate Com
mittee, as were also Judge Mctcalf, Mr. Hudson,
Mr. Stowe and Mr. &quot;Williams. Mr. llockwell, a

western man, was speaker. Sir, small western

towns were well represented, and held the bal

ance in their own hands. Mr. Obadiah Wood,
of Mendon, whose name should go down to pos

terity as the founder of a new theory in figures,

was the man who made the proposition. Whether
he was the mere tunnel through which it came,
or whether he originated it, I never learned. I

was only a lobby member, but I fought that com

plex combination for destroying the little towns

then, as I mean to fight it now
;
and I said to

the minority, with whom I was politically asso

ciated,
&quot; You are giving away the power of the

small towns in the Commonwealth.&quot; But they
did give it away, and no warning of voice or

press could stop them. Now has come the day

again, when you are to say whether you will give

away what you have got left of it ! Reduction

of the House was the cry then, and Mr. Wood
submitted this proposition, which was a plan of

square root representation, by which towns were

to be represented upon the principle of being
subtracted and then divided by themselves ! I

do not know what sort of a mathematical problem it

was, but you might as well jump at anything in the

dark, as to jump at that ; yet the small towns

jumped at it. It assumed any kind of arbitrary

numbers
;
it struck out small towns, and departed

from taxable polls, to the ratio of inhabitants

something which had never been done before,

and never even thought of. The power was in

the towns to protect themselves at that time, but

they did not do it. The proportion was, that towns

of 1,200 inhabitants should have one representa

tive, and less than 1,200 inhabitants a representa

tive as many years in ten years as 160 is contained

in the number of inhabitants the ratio over

one representative to be 2,-iOO. Little towns did

not stand upon their own rights. This absurd

proposition was reported, and its results were

stated in figures. It was a proposition so unrea

sonable, that if looked at calmly, there is 110 man
who would not now turn his back upon it

;
and

even then, under the terror of large Houses, the

proposition was only carried through because it

was falsely represented that it was intended

simply to reduce the number of the House, and

that it woxild preserve all the corporate rights of

the towns to representation. Here is the Itcport

which was made upon it by Mr. Bigelow, of

Boston, who stated the matter fairer than it

proved to be, but, I have no doubt, with honor

able motives. I read from legislative documents

of the House of Representatives of 1835. The

Iteport says :

&quot; The third system of reducing the number of

representatives is that introduced by Obadiah

Wood, Esq., of Mendon.
Reasons in favor of this mode. 1st. It pre

serves the corporate right of toicns to be repre
sented. It was the policy of our predecessors to

vest this right in the inhabitants of towns as

such. Towns are small republics. It is not the
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inhabitants of towns who are represented, but the

corporation or republic which such inhabitants

constitute
; and the right is not impaired by this

mode.

2d. The equality of representation founded

upon numbers is preserved, so far as this equality
can be preserved under any mode, with the ex

ception hereinafter noticed under the head of

objections.
3d. The number of representatives will be

sufficiently reduced to make a convenient delib

erative assembly. The utility of as numerous a

representation as may be, consistently with the

foregoing principle, is deemed to be a full equiva
lent to any expenditure and charge which such

representation may occasion.

The objections to this mode are that many
small towns will not be annually represented,
because they have not a sufficient number of

polls to entitle them to an annual representation.
Answer. Such towns will have the right to

determine for themselves in which of every ten

years they will avail themselves of the right to

send a representative. It is presumed that the

right will arise as often in every period of ten

years as the inhabitants of such towns may de

sire, and as often as the right now existing is

commonly used. Though it is admitted that this

partial representation is an objection, yet it must
also be admitted that in this, as in every sys

tem, where the rights of great numbers are to be

regulated by a common rule, human wisdom can
do no more than to secure the greatest good, with
the least amount of inconvenience to any.

Objection 2d. It is obviovis that the increasing
ratio when applied to a city or town which has a

numerous population, will not give as great a

representation in numbers as the like population
would give if it were divided into several towns,
because the number required to give one repre

sentative, &quot;would be applied but once in such city
or town, and in the other case, as often as the

number of towns might be.&quot;

To this objection they make the following an

swer :

&quot; If it should be found that the practical opera
tion of the proposed system should in some de

gree diminish the relative proportion of a large

city or town, it is to be considered that all who
are sent from one and the same city or town rep
resent unitedly bat one corporation; and no case is

foreseen, in which the dignity, rights or interests

of such large city or town would be unfavorably
affected through defect of a precise equality as to

numbers.&quot;

So that, as appears from this llcport, the pro

posed amendment was advocated especially as the

means of protecting corporate rights, and under

that explanation, and that idea, the small towns

unhappily adopted it. This plan was reported

March 3d, ordered to a second reading March

17th, debated in Committee of the Whole on the

18th and 19th, and adopted on the 25th of March.

Such was the hot haste in which the thing was
done. It was finally passed by a vote of 391 yeas
to 37 nays ;

and where were your small towns
then ? The nays in Suffolk County were three,

in Essex six, Middlesex two, Worcester five,

Hampshire five, Hampdeii two, Franklin (where
is the gentleman for Erving ) nine nays to ten

yeas ;
in Norfolk County none, Berkshire two,

Bristol one, Plymouth one, Barnstable one, and

Dukes and Naiitucket none.

Now, these nays from Franklin Count}*, Mr.

Chairman, are names that &quot; were not born to

die
;&quot;

let me hand them down to posterity in that

volume of our Debates which will hereafter be

read, to see what views we held in regard to gov
ernment. They were Allen, of Bernardston,

Stearns, of Deerfield, Purple, of Gill, Smith, of

Hawley, Sawyer, of Wendell, Clark, of Whately,

Dickinson, of Northfield, Mason, of Northfield,

and Woodward, of Orange. Erving had no voice

then, because Erving had no corporate existence

until 1838. Here are the yeas: Taylor, of Ash-

field, Shepherd, of Buckland, Field, of Charle-

mont, Whitney, of Deerfield, Billings, of Comvay,

Darling, of Leveret t, Gale, of Heath, Whcelock, of

Warwick, Arms, of Shelburne, and Raymond, of

Shutesbury. There was a majority in favor of

this proposition, even in little Franklin.

Then there was my own town, a town which I

shall always respect for what she has done for me,
the town of Wilbraham. She was represented

then but not by me. [Laughter.] Well, Sir, it

is an incident that will be found worthy to be

recorded by the future historian of Boston, that

that great city, having inflexibly refused, for

generations, to allow her democratic citizens to

have any voice in making laws or constitutions,

in 1853, one of the country towns annexed to

itself an inhabitant of Boston, and thus generously

gave that minority a voice here, as well as a voice

and a vote devoted to the interests of that town !

The town of Wilbraham, on that occasion, in

1835, had two representatives, and she, with her

sister towns in the country, walked right into this

parlor the spider had made for the fly, and gave

away the rights of the small towns and one of her

own representatives. There were five towns then

in Franklin County that had two each, and gave

away one of them. There were ten towns in

Hampdeii County with two, which gave away
one of theirs. In Hampdeii County all were yea

except Parks, of Montgomery, and Harrison, of

Tolland.

This is the history of the first passage of that

amendment by a two-thirds vote, through the

legislature of 1835
;

and there it was that the

small towns surrendered their rights. In 1836,
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this amendment again came up. A whole year
had intervened, and the people had had time to

reflect
;
bnt what was the result of it ? The men

of the small towns called it up and rushed it

through. It passed again, by more than two-

thirds of all the votes of the House, on the 3d of

February. The vote stood, 456 yeas, to 108

nays, the whole number present being 564 as

large a representation, probably, as Massachusetts

ever had, and all, except 108, said &quot; amen !&quot; to

that principle which was to cut up and destroy
the full corporate right of the small towns.

There were eighty more than two-thirds who
voted for it on that occasion.

Well, Sir, where did this minority come from

those one hundred and eight who stood alone,

as it were ? Suffolk turned around then, and

forty-six of that minority were from Suffolk

three only before, and forty-six now. Why was

this ? Suffolk began to think then, that these

little towns Ixad already given up so much they
could be induced to give up the whole. These

towns had already surrendered a hundred repre

sentatives, and it was thought they coiild be

induced to surrender still more ;
so the Suffolk

members insisted. Their policy was then, as it is

now, to persist until they could carry out a

numerical representation, and then Boston could

be the &quot; Paris of Massachusetts.&quot; That is the

reason why Suffolk opposed it with forty-six

votes against, and sixteen yeas. In Essex there

were two yeas and two nays ; Middlesex, sixteen

nays ; Worcester three, Hampshire five, Hamp-
clen four, Franklin twelve, Berkshire five, Nor
folk none, Bristol two, Plymouth one, Barnstabie

one, Dukes and Nantucket two. There were

only sixty-two members from the towns out of

the city of Boston who voted against that propo
sition, and Boston then held her seventy represen
tatives in tlus hall. She said,

&quot;

give me more,
and take from the small towns, so that they shall

have none.&quot; Now what was the effect of this

reduction ? Mr. Chairman, we may deduce from

it an important lesson, so that, from what has

been done, we may learn what to do now. Boston

had sixty-three in 1832, annually, and was reduced

to thirty- one in 1837 ; Chelsea had one, and was
reduced to nothing ; Essex had eighty-eight, and

was reduced to thirty-nine, annually ;
Middlesex

had eighty-three, and was reduced to thirty-nine ;

Hampshire had thirty- one, and was reduced to

nine
;

Worcester had ninety-three, and was
reduced to forty-six ; Hampdeii had thirty, and
was reduced to fifteen ; Franklin had thirty, and

was reduced to seven
; Norfolk had forty- three,

and was reduced to twenty ; Berkshire had thirty-

six, and was reduced to thirteen
; Bristol had

forty-nine, and was reduced to twenty-seven ;

Barnstable had twenty- eight, and was reduced to

fourteen
;
Dukes had four, and was reduced to

two, and Nantucket had seven, and was reduced

to four. Thus 585 standing representatives were

reduced to 264 permanent, standing, annual repre

sentatives. All that was done because Boston

and the large towns kept up such a clamor about

the numbers in this hall, and about the expense
of legislation, and the impossibility of controlling

legislation I will not say controlling, but the

impossibility of deliberating.

But no matter what was the cause, there is the

fact, and I deduce from it a surrender, on the

part of the small towns, of their full corporate

right of annual representation, for they then held

the power ; and this leaves open for compromise
in this Convention the question between the

district and the entire corporate principle. That

is just where we stand upon that proposition.

The towns clearly did make a surrender, and

therefore I say they cannot complain, after they
have put the power out of their own hands, if the

very same power comes here now and restricts,

though it does not take away, what they have

got left. It is their own fault, for it was done

when they held the power. But I hope to see

no plan pass here that will not restore something
back to the small towns, which they then lost

;

and the Question arises now, is the principle of

uniting them an impracticable plan ? What has

been may be again, although my venerable friend

from Berkley, (Mr. French,) considers that it is

impossible to unite two towns. And while I am

speaking of that gentleman, let me do him the

justice to say, that he was here in his seat in 183o

and 183G, and he constantly protested and voted

against that sacrifice of the small towns at every

step, and at every call of the yeas and nays. But
what has been the practice upon this subject, and
the practice which has prevailed to a great extent r

I will go back to 1769, where we find cases of

the union of towns. At that period, Springfield
and Wilbraham made one district

; Northampton
and Southampton one

; Hadley, South Hadley,
and Amherst, three toMr

ns, were united and made
one district ; Deerfield, Greenfield, Shelburne,
and Conway, made one district there were four

towns joined ;
Sunderland and Montague made

one district ; Brimfield, South Brimfield, and

Monson, one
; Stoughton. and South Stoughton,

one
; Groton, Shirley, and Pepperell, one

;

Townsend and Ashby, one
;
Eastham and Well-

fleet, one Eastham is the only town in Barns-

table County under 1,000 Oxford and Charlton,

one
; Leicester, Spencer, and Paxton, one

; Rut

land, Oakham, and Hubbardston, one
; West-
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borough and Xorthborough, one ; Lunenburg
and Fitchburg, one

; and Sheffield and Great

Harrington, one. And so it continued. In 1788,

there were no less than sixteen united districts,

and in 1807, the number was eleven. This system
of joining towns, I admit, was not compulsory by
law

; but they had either to be represented in this

way or not at all, and so they joined together, and

this presents the practical question for the small

towns, whether what has been once cannot be

again done, and their rights be preserved much
better than they were by their own acts, in

18:36.

My purpose, tlms far, has been established by
precedents and law, showing the old usage of

town representation inviolate, and also, the prac
tice of a union of the small towns in districts

;

so that it is manifestly consistent with the old

practice and the old right, that there should be a

union of the small towns. The principle of

single representation in towns is unquestionably
the best if we can get it, and the only reason

against it is the largeness of the House. We
must therefore approach it as near as we can, and

preserve a deliberative assembly. The rights of

the small towns must not be sacrificed to the

fears of a large House. The whole of this

objection of numbers, I regard simply as an argu
ment addressed to inconvenience. We have

never had numerical representation ;
and are we

to destroy representation because it is too large ?

That is the proposition which has been urged
here. We should have diminished the number
of the towns rather than seek to destroy the rep
resentation from them. We should have re

united the divided towns together and re-iiicor-

poratcd them back into one, rather than take their

representation away from them. This problem
we have got to solve, to keep the House within

the limits of deliberation, if possible, but at all

events, to preserve the corporate right of town

representation.

There are two causes which lead to a large

House, one the increase of towns, and the other

the increase of population in the large towns and
cities. This is not the fault of the old small

towns and why should they be punished for it r

If either of these causes, and especially the lat

ter, as is the fact, makes too large a House, it is

certainly more equitable that the large towns and

cities should be reduced in the number of their

representatives, and still be represented, than that

the small towns should be utterly cut off and de

prived of all representation by being absorbed

into the great cities. Let those great cities, let

Boston especially, be generous and not exacting
in this respect, and we shall hear less of that

most unprofitable and unnatural tiling, jealousy
between country and city.

Then as regards this bugbear of a large House,
let me say a word on that. Four hundred mem
bers will cover all the difficulties and Avill carry
out the object of preserving corporate represen
tation and giving a ratio for propulation, thus

observing these two common laws and principles

of representation, and, at the same time, dividing
the cities and larger to\vns into districts and

uniting into voluntary or alternate districts the

smaller towns. And thus the great body of the

towns will hold their corporate representation as

they do now, and no town will be deprived of it

more than every other year.

Corporate representation ! Sir, that gentle

man cannot take up the sixty volumes of Massa

chusetts Keports but he will find, recognized

throughout, by the courts, the principle of cor

porate representation as the whole
]_ riiiciple of

Massachusetts representation. And are we to

destroy that principle because by adhering to it

the House will be too large ?

Sir, large Houses are better, and safer, and

wiser, than small ones. This, too, is Massachu

setts doctrine. Refer to that same message of

Governor Davis in 183o. He there distinctly

points out the benefit of large Houses. It is the

small Houses that have been corrupted ;
it is the

small Houses that have been untrue to liberty,

and never a large Hoiise or a large assembly.
And it is these assemblies that are your safe

guards of liberty wherever they exist. Ciesar

never could have placed the imperial diadem up
on his brow had he not silenced the senate ;

Cromwell could not have usurped entire power
had he not expelled the parliament, and the two

Napoleons in modern limes the greater and the

the less, (Oh ! how less !) neither oft em could

have been enthroned, and usurped the power and

all the sovereignty of that great people, had they
not driven with the bayonet, even an assembly of

France, of some six hundred members, out of their

deliberative chr.mber v. he-e they were met in

council. These are examples of history, and

why are AVC in Massachusetts to be alarmed, at a

numerous House ?

I do not go into the question of the benefits

that rise from representatives coming here from

all the tou ns. That has been well done by the

delegate for Berlin, (Mr. Boutwell,) but what

is the objection of numbers, even ii it were an

inconvenience and an expense, of a House com

posed of four or even of five hundred members,
when compared with the destruction of a great

principle ?

Again, Sir, in regard to this matter of equality
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of representation by numbers, I refer to the

examples of other states. Gentlemen come here

and say that other states do this thing and that

we must do it. At one time that is an argument
on one side, at another time it is an argument on

the other side just as it happens to suit. I per

ceive that we all use it just as we find the con

stitutions of the different states squaring with OUT

own particular views. But here I have all the

states classified, and without reading the classifi

cation I will state the result. There is not a state

in this Union that has got in its constitution any
such provision as my friend from Boston speaks

of, and such as the minority of the Committee

propose, except it be the state of Wiscriisin,

where they began at the beginning, as if they
had met together on a plain, or in a bog, and could

make any kind of a constitution they pleased ;

and that has a hundred single districts which are

based upon the whole population of the state.

I admit that the district system exists elsewhere,

but upon what is it based ? It is based upon
voters, upon male adults, upon white men in

contra-distinction from black men, or upon
something which is exclusive. I say, therefore,

that ihe whole of the examples of all the states is

adverse to a general district system. But those

states in forming their representative districts did

not have to break the very cords of the heart of

the Commonwealth, and tear open those arteries

through which had circulated the very life blood

of its power and prosperity from its very cradle.

No, Sir
; they began anew ; but to our Common

wealth we have to do all this violence in order to

start upon this imaginary theory of ideal numeri

cal equality.

I have now disposed of the general view of the

subject, and I beg leave, with, deference, and

certainly not without some fear, though with

entire admiration, to approach more particularly

the argument of the eloquent gentleman from

Boston, (Mr. Choate,) that argument, which
we were t.ld in advance, by others, was unre

sistingly to carry this Convention with it. Sir,

if eloquence can carry anything or anybody the

eloqxience of that gentleman can do it. But we
are not here to surrender our reason to eloquence,

nor to be magnetized by eloquence. That will

do well enough for popular assemblies, where the

question is a mere &quot;

yea&quot;
or &quot;

nay,&quot; upon an

election, or up-n a question involving a mere

temporary result. But, Sir, we are not here for

any such purpose. We are here not for ourselves,

out for the future. We are here for great results,

and every man is bound to sit down quietly in

his seat, and if it were possible, divest himself of

his present existence, and materiality, and even

his identity if he can, and live twenty or fifty

years hereafter, and then say how he would act or

how he would vote at that period. Certainly
not upon the impulse of an eloquent appeal,

should we decide any question here.

Mr. Chairman, I have attempted to analyze
that very eloquent argument. I wanted to get

at the body of that &quot;

dying bird&quot; which was so

beautifully described, as being left to expire, by
those who forgot to succor it while admiring its

plumage. I will endeavor to pluck off that

plumage with which it was covered all over, and

which blazed so with beauty that we could not

see the body of the argument at all. And what

was it, Sir ? The gentleman maintains that

equality of representation can be based only on

numbers
; that we have an artificial system of

towns against human rights ; that it is town lines

against human beings ; that the crying evil the

whole capital evil of government in Massachu

setts is inequality in representation. That this is

what this Convention was called to remedy ;
that

the people are not equal in the people s House ;

that the town system is unjust because it makes

political power and privilege relatively depend

upon the accident of place ;
that the majority of

numbers should govern in all things in Massa

chusetts
; that equal representation by numbers

is the bread of political life, and that numbers

and not towns, taxation and representation should

go together.

These are the gentleman s propositions, as

nearly as I can gather them from out of that

brilliant plumage with which he invested that

&quot;

dying bird
;&quot;

and if I have failed in analyzing
his argument fairly, I have certainly failed unin

tentionally.

Stripped, then, of all the eloquence, of all that

beautiful flow of language and decoration of

imagery, for which the gentleman from Boston is

so remarkably distinguished, there stand the naked

elements of his principles as he laid them down

yesterday. And what is the remedy he proposes r

For these manifold evils he assures us that the

district system is a perfect cure
; that there is 110

civil necessity against it, but a strong civil neces

sity for it
;
that we must have numerical repre

sentation, without respect to town lines
; that we

should go back to natural rights ; that with

Burke, we should hold that men only, and not

land, should be represented ; that, with Bishop

Whcwell, we should change the course of history,

so as to make civil right coincide with natural

right. That, to be sure, Virginia and Kentucky,
and other States, could not do this, but that

homogeneous Massachusetts must do it ; that in

order to effect this he will go for districting the
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cities, and throwing all into one common mass, to

be divided anew ; and moreover, the gentleman
will give up

&quot; the rust.&quot;

Well, Sir, that is something. I thank him for

that, and I will hold him to that pledge ;
and I

have no question that he will honorably redeem

it. I will go with him upon that branch of the

district system, and I will go with him so that it

shall not be an arbitrary system, if I can find a

clear rule
;
but I go with him heart and hand in

the districting of this great corporate power of

wealth which we find in Boston and Lowell ;

and then it would appear to me as if I saw a new
heaven and a new earth, and a horizon, with a

little glimmer of democracy rising in a little corner.

The gentleman goes farther in his appeal, and

insists that town representation must be wrong
because men count so unequally under it, and

that it must not be preserved to perpetuate so

much injustice, even thoxigh it has a tendency to

favor the farmers. That the farmers require no

such protection against the city ; that they are in

danger, because no aspirant in politics ever

undertook to t;rack a joke at the expense of the

farmers ; that checks and balances are not wanted

at all as between city and country, or at least that

the House is only a check upon the Senate ; and

that we must not perpetuate so much injustice to

keep up any supposed necessary check. And
then he exclaims, in those fervid and thrilling

tones,
&quot; God bless the country .

&quot; and yet all the

while his argument said,
&quot;

But, gentlemen, give

the cities the power !
&quot;

[Laughter.] And this the

gentleman declares is his ideal dream of equality ;

and moreover he says,
&quot; This is the law and the

prophets.&quot; [A laugh.]

Sir, with a single exception that of districting

the cities I dissent from almost every proposition

which the learned gentleman laid down, and I

will proceed to give a few of the reasons why I

do so. I say that he brings precisely this question
before this House that it is a question whether

we should be governed by town corporations with

souls, or by monied corporations which centre

and aggregate in these great cities, without souls

whether we shall be governed by communities

of corporate towns with men, rather than by
aggregations of corporate wealth which hire men.

Why, Sir, it is a question of the giant and the

dwarf. There is the giant, (pointing to the city) !

To be sure he is but one man. There is the

dwarf in the towns ; and he is also another man.
&quot;

Now,&quot; says the giant to the dwarf not even

giving the dwarf a sling and a stone &quot; come let

us fight together ;&quot;
and they enter the arena in

the hall of legislation to contend together; and

there is the giant he is but one man, but yet he

is a giant ; and there is the dwarf but one man,
and yet he is a dwarf, and with no weapon.
And that, Sir, is the equality in numbers which

the gentleman from Boston proposes here. And
if ever there is anything to come here or elsewhere

from the minority in the city of the great political

giant, to act against the power of that giant, or to

utter one word against him, how is it to get into

existence ? Why, Sir, in a little ward, some time

cr other, they will find the giant asleep, or find

him quarrelling in his cups about the liquor law ;

and they may steal to the polls and put in a

council man, or some such little matter
;
and that

is all that the dwarf in Boston the minority in

Boston can do with the giant. So indomitable

is that giant of the political majority in Boston,

that the minority there, in the choice of public

agents, have no more political power than the

serfs of Russia in the presence of the emperor

except that of protesting and voting against the

political giant who rules them. That is all the

power they have, and that is all that the giant
has to fear.

When it comes to representation in the House
the disparity is the same. There are the dwarfs ;

forty-four of them from forty-four of these little

towns in a county. And when do they com
bine together in the strength of one man ? When,
are they like the giant of Boston, the forty-four

men with one mind and one will ? You never

saw such a thing in this Commonwealth as an

entire delegation of a large county in the House
of Representatives except Suffolk, all on one side.

You never have seen there anything from Boston

except all on one side. That is the secret, and

that the principle of inequality in political power.
This is the giant and that is the dwarf.

Mr. ASPINWALL. How is it with the coun

ty of Bristol r Their delegation in this Conven

tion is all on one side.

Mr. IIALLETT. That is a very different

question. I was referring to the legislature.

When we came as delegates to this Convention

we did not come here as a party ; we came here

to reform the Constitution, and in doing so, to

preserve, as fairly as may be, those rights, and

immunities, and communities that are small,

against the encroachments of large aggregate com

munities of wealth and power. Party lines are

not here. Why, Mr. Chairman, if party lines

had been drawn where should I have been ?

Certainly not here.

Another objection, much urged in the argu
ments against town representation is entitled to

consideration ;
and that is, that this system places

government in the hands of a minority. The

gentleman from Boston, (Mr. Schouler,) dwelt,
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not without effect, upon that point, and insisted

that if the Majority lleport was adopted, we ought
to inscribe upon these walls. &quot;The minority
shall rule, God save the Commonwealth of Mas
sachusetts.&quot;

But, Sir, that gentleman had made an argu
ment but a short time before in favor of the plu

rality system throughout this Commonwealth.

The gentleman I see before me, (Mr. Keyes,) has

commented with pungency on that remarkable

inconsistency in those who oppose town repre

sentation, and I allude to it only because in that

connection I am charged by the gentleman from

Cambridge,* (Mr. Sargent,) with inconsistency.

That gentleman did me the honor to quote a sen

tence of mine from the printed reports in the

debate on the plurality system. It was this :

&quot; Is there any principle in republican govern
ment, except that a majority shall govern ? The
moment you depart from that principle and place
the government in the hands of one man less than.

a majority, you have no republican government.&quot;

I stand upon that now. The gentleman says,

apply that principle to the House. But I have

not applied it to the House, I have applied it to

the government as a whole. When you come to

the consideration of this system of checks and

balances in the several branches of government,
and you show me that the result of any action

will be to put the yoreminent into the hands

of any number of men, even though only one less

than a majority, I will stand up against it any
where in the government. But it is to the gov
ernment as a whole I applied that principle.

The House can pass no law and do no one

positive act alone affecting government. It can

only refuse to concur in the passage of a law, and

therefore it is not the government. And even if

a majority of representatives in that body, repre

senting, as it does, towns and not merely the ag

gregate population of the State, should be chosen

by less than a majority of the aggregate popula
tion of the State, the answer to that is, that this is

the system of representation upon which the gov
ernment of this Commonwealth was framed, and

without which we could no more have had a

State Constitution in 1780, by consent of the towns

that made it, than we could have had the Union

of the United States without giving to each State

its senators.

It is a representation of communities, in the

organized form of towns, which constitutes the

House of Representatives, and in those commu
nities the majority principle prevails, and nothing
else. There the majority govern, and when they
come here by their representatives they vote

together and the majority prevails there. They
have their check upon the Senate and the Senate

upon them, and the governor a check upon both.

Who negatives the House ? The Senate. Who
negative s the Senate ? The House. And who

negatives the House and Senate ? The governor.
But what is the proposition in which the gentle

man from Boston, (Mr. Choatc,) acquiesces ?

And what does the gentleman from Cambridge,

(Mr. Sargent,) say we should do ? Why make

your governor elective by a minority under the

plurality system ? Make your lieuteiiant-gover-

nor and senators elective by the minority, and

then go still further and make your representa

tives from the towns elective by the minority, and

then what have you ? Have you a majority gov
ernment ? That is the extreme attitude in which

the extreme reformers present themselves, and by
which they seem to bring every argument and

proposition for reform, to the condition laid down
in the schools of logic, as the &quot; reductio ad absur-

dum ;

&quot;

that is, they make a proposition which is

a sound one, appear impracticable by a course of

reasoning up to extremes which in nomely phrase

we call &quot;

running the thing into the ground.&quot;

Now I do not propose to mn it into the ground.
Neither do I concur in the extremely radical

views of the gentleman from Boston, (Mr.

Choatc.) That gentleman talks about natural

rights, and urges the necessity of making civil

right coincide with natural right. Is he ready to

go back and stand upon these natural rights :

Will he go back and throw everything into com

mon ? Will he make an Utopia or a Hopedale of

Massachusetts ? Is he ready for that ? Why not

throw into heaps your associated wealth, your
Lowell corporations, your banking corporations,

and all these aggregations of capital, which have

given this power, beyond numbers and popula

tion, to Boston, and to the large towns, and taken

it from the small towns ? Oh, no ! he does not

start from the beginning in relation to these great

and manifest diversions from the natural rights of

man. All these things must be preserved. And
so say I, let them stand. Nay, further, he can

not even sxirrender the old dogma, that justice

cannot be administered unless you have judges

upon the ben^h for life. He cannot abandon that.

But as to this matter of representation, why, let

us throw that into common, and start with a new
deal and divide by the head.

Now I do not propose to do that. I think there

are vested rights in towns, as well as in trading

companies, and, in individuals. And if there are

vested rights of representation in town communi

ties, they are rights that deserve first to be

respected and regarded in this Commonwealth.
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There I stand upon these vested rights of men, as

more sacred even than the vested rights of money.
To this ideal theory of numerical equality in

representation, there stands opposed the stubborn

fact of the existence and rights of the towns for

two centuries. These old fashioned usages and

these town corporations are in the way of the

gentleman s dream of ideal equality, and he says

out with them ? Blot them out of existence as

representative communities ;
but let them choose

their selectmen ; let them repair their highways,
because we want to travel over them ; let them

attend to matters of education in their schools,

because we want educated young men to come to

Boston to do our business, and increase our

wealth ;
let them have these privileges, but do

not let them send any body here to make laws, for

we can do that a great deal better for them.

Is such the proposition, and are we ready to

adopt it ? Just as well might we carry out the

theories of socialism to which I have alluded.

What is in the way of it ? I will tell you.

There is a little institution which grew up in the

garden, of Eden, between Adam and Eve, and

that is the troublesome family institution. Just

get rid of this family institution, and you can

rush into this beautiful theory of socialism, or any
other theory of communism which appears beau

tiful upon paper. You have only to abandon

your old family and neighborhood prejudices, and

you can make society anything you would have

it ;
send your children to a common foundling

hospital and have a community of nurses to take

care of them, and after they grow up, find them

out in the best way you can.

Now I think men s and women s sense of mo

rality and virtue will not admit of that. And so

I think in regard to the towns. The virtue

that is in them will not permit them to be

broken up. The morals and the good sense of

the community will not allow it
;
for when you

break up the town organizations, you break up

every institution out of which have grown our

elements of social and domestic happiness, and

sound democratic principles. In their existence

you find the reason why Massachusetts, with her

great aggregation of wealth, and her tendency to

the formation of corporations, beyond that of any
other State of the Union, has nevertheless been as

democratic in her institutions as any, or all of

them. Whence came it, if not from the towns ?

Why did not the gentleman go further, if he

wants to carry out the proposition of a general
and universal government of mere numbers.

Why does not he advocate one general ticket,

with the names of all the candidates for office,

throughout the Commonwealth upon it ? Then

you would have every part of the Commonwealth

equally represented. lie approximates to a gen
eral ticket when he proposes to adopt the propo
sition of the Minority Report. Why not consoli

date the Senate and House together. Let the

Commonwealth be divided into forty senatorial

districts, the senators from which will belong

&quot;nowhere,&quot; unless they should happen to be at

tached to towns
; and then let these forty districts

be subdivided into two representative districts

each, which makes eighty, and a ticket be made
out with the names of one senator and three rep

resentatives for each district upon it, and a plu

rality elect the whole ! Now, what kind of a check

and balance is that ? I say you abolish the prin

ciple of all checks and balances in government,
and you had better at once come to the conclusion

to have but one body, and have both senators and

representatives sit and vote together.

Then, again, Sir, if this town representation is

such an artificial system, and if this numerical

representation is &quot; the very bread of political life,&quot;

what a starving condition were our fathers in

for two hundred years, during which time they
never tasted this bread of political life, because

they never had a numerical representation ?

But says the gentleman, you are guided and

governed by the accident of place. You give rep

resentation to a town because it is within a certain

line, and if a man is born there, or is there by
accident, he has a right to count more in represen

tation, than nine men in another place, and thus

it results, that Bariistable has nine times less

representative power than some other county in

the Commonwealth has ! By that kind of com

parison you can produce inequalities, by figures,

in every sort of society which can exist and

between every class of individuals in society, in

order to show the necessity of a reformation, that

shall produce individual and numerical equality.

But what is this &quot;

privilege of place ?
&quot; Where

docs it exist ? Here in the very place where wenow
stand is the great privilege ofplace. What makes
Boston the goodly and glorious city that she is, but

&quot;place?&quot;
If the town of Erving had the great

sea port of Boston, and Boston had been placed in

the country, then Erving would have been Bos

ton, and Boston would have been Erving. Is it

not the privilege of place that has made the dif

ference ? Is it not the great aggregation of com
merce and manufactures, and consequent wealth

that has centered here
; the railroads that have

been created by charters here, that have drawn

everything from the country and poured it into

this great mart ? These are the
&quot;privileges&quot;

of

Boston that draw the population to her from the

small towns, and by the very means which they
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furnish to enlarge and enrich the great cities.

And now you say to them that inasmuch as they
have turned these streams into your mighty
reservoir, they must go a little further, and give

up the right of representation and let you have

all ! I trust this Convention will say
&quot; No &quot;

to

that proposition. I have confidence in the good
sense and justice of Boston herself, to say no to

that proposition.

The gentleman from Boston, in reverting to the

power and influence of the towns and the virtues

of the farmers, reminded us that political dema

gogues never pretended to make political capital

and reputation by cracking jokes at the expense
of the farmers. The gentleman was mistaken in

supposing that such things were never done, for I

remember upon one occasion, in a debate in the

legislature, some member said you might as well

employ a blacksmith to mend a watch, as farmers

with their huge paws to revise the statute book !

That was a passing jest, and let it pass. But why
have not the farmers been the point of jests, and

why have they retained influence against wealth ?

Because they have been wise enough to keep a

reasonable proportion of power to themselves.

But let agriculture once yield up her votes and

her representation here, as she has been com

pelled to yield up income, and wealth, and profits

to capital, and I promise you there will be plenty
of jokes at the expense ofthe farmers !

For these reasons I cannot go with the eloquent

gentleman in his new doctrines of reform. I am

gratified at the progress which the gentleman has

made in reform, and I hail it with satisfaction, for

he is one of those statesmen who I feared would
come here, with his transcendent talents and

power, and, instead of quoting progress and re

form, would be found established upon the old

proverb, which says,
&quot; stand in the old ways, view

the ancient paths, consider them well, and be not

among those given to change.&quot;

But, Sir, in this matter of representation of

towns, I had rather take the old conservative doc

trine and stand by it until I can find a better, than

this general and dissolute system of districting.

On certain other questions should they arise here,

it will be my pride to stand with that gentleman
in the &quot; old ways, and consider the ancient paths,&quot;

especially in all matters pertaining to fidelity

to the Union.

In regard to this question of cities in contrast

with towns, I will say a word. I have no pre

judice against the cities. I love Boston, in which

I live, as dearly as I love the country in which I

was born
;
and her prosperity and her honor are

the pride of the Commonwealth. But I think,

if there must be a guardianship, the country

is better able to take care of the city, than the

city is to take care of the country. I would not

say as Jefferson did, that great cities are great sores,

but I think this is true, that cities have great

sores in them, which do not exist in the country ;

and I say, if you must divide political power, do

not give it to the cities, but preserve it rather for

the country.

&quot;What are your cities ? They have grown out of

town organizations. Up to 1820, no such thing
as a city was known in Massachusetts. A power
was then introduced into the Constitution to

create cities a proposition which came from

Boston itself. &quot;When a town becomes a city it

has local legislation and a local government, and

it administers all its own laws. It ceases, by its

own act, to be a town or to have town rights.

And the people of the cities, where are they?
There are no town-meetings such as we have in

the country, for a congregation of the people.

There are wards and ward-rooms scattered about,

and the people have the privilege of depositing

their ballots for certain officers, which have been

nominated in wards and county caucuses, and

that constitutes the sum of the power of the

people. The minority has no voice in the city

organization.

From the very tendency of wealth, one party

always controls your great cities, except now
and then, under peculiar circumstances, when
there is an unusual struggle, or a combina

tion of different elements of different factions.

This minority stands here to-day, and says to

these country towns, as was said of old,
&quot; Come

over to Macedonia and help us.&quot; Do not sur

render your representation to the cities. We do

not want this inflexible iron rule of the majority

forever to keep us unrepresented. Give us a

representation which will bring our rulers nearer

to the people !

I had some comparisons in regard to the effect

of giving this power to the cities, which are start

ling,
5but I will not trouble or detain the Com

mittee by going over them. I will only say, in

conclusion of this part of the subject, that^we are

progressing in doctrine, and we have come to the

point where there has been a change in the ele

ments of government.
Old Harrington, in 1747, when he wrote his

&quot;

Oceana,&quot; to demonstrate a doctrine now happily

exploded, that the balance of empire consisted in

lands, and not in money, said, that whenever

money should be more powerful than land, the

balance would change, and in order to keep pow
er as it then was in land, they would have to do

either as the children of Israel did abolish inter

est ; or, as the Spartans did abolish money, or
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else the interest and the money would absorb the

land. Now that period has passed, and the

prophecy has come to pass when the balance of

empire has changed from land to money, and it

is that money which controls the destinies of the

world, and that money is not in the country but

in the city.

Again, he said in his quaint illustration,
&quot; An

army is a beast with a great belly, which subsists

not without very large pastures. So if one man
has sufficient pasture, he may feed such a beast

;

if a few have the pasture, they must feed the

beast, and the beast is theirs who feed it. But if

the people be the sheep of their own pastures,

they are not only a flock of sheep, but an army
of lions, to protect their liberties.&quot; That was the

old lesson. It has come down to this day, and

we now have money substituted for land as the

balance of empire. That money controls the

great beast, controls the bayonets of the world,

and controls, to a very great extent, the numeri

cal votes of the people. And now, when by this

aggregation of wealth and power, these cities and

large towns have collected together men enough
to control the small towns, and rule the country,

then they say,
&quot; Let us start upon numerical rep

resentation.&quot; Now, that is not a fair proposition ;

and for the same reason that property in land was

resisted in the old times as the foundation of gov

ernment, because it enabled the rich to rule the

State, so now we must resist the tendency of

centralizing associated wealth to usurp the power
over the people.

Mr. Chairman, I have a word or two more to

say, and then I will relieve the Committee. The

gentleman from Boston (Mr. Choate) quoted
from a distinguished man, the late Judge Story,

a member of the constitutional Convention of

1820, in relation to certain doctrines which he laid

down in that Convention. Now, I invite the

particular attention of the Committee to the views

expressed by Judge Story on this precise matter,

for they come directly to the point at which I

have arrived namely, that we must take a com

posite rule between the radical proposition of

representation by universal districting and the

impracticable proposition, so far as progressive

numbers are concerned, of representation by uiii-

veral single town districts. I find that Judge

Story gave precisely this view of the subject in

the Convention of 1820, and for reasons which I

think will commend themselves to this Conven

tion. And as he was quoted as a model by the

gentleman from Boston, (whose numerical argu
ment he seems, most remarkably, to have an

swered by anticipation, thirty years ago,) let me

quote his language also, as a model for us in this

respect, although I do not concur with him in the

views he took in relation to many other great

topics of government, in that Convention.

On page 288, of Hale s Debates, Judge Story

says :

&quot; Gentlemen have argued, as though it was

universally conceded as a political axiom, that

population is, in all cases and under all circum

stances, the safest and best basis of representation.
I beg leave to doubt the proposition. What should
be the basis on which representation should be

founded, is not an abstract, theoretical question,
but depends upon the habits, manners, character

and institutions of the people who are to be rep
resented. It is a question of political policy,
which every nation must decide for itself, with
reference to its wants and circumstances.

&quot; In the select Committee, (he adds,) I was in

favor of a plan of representation in the House,
founded on population, as the most just and equal
in its operation. I still retain that opinion. There
were serious objections against this system, and
it was believed that the towns could not be

brought to consent to yield up the corporate

privileges of representation which had been en

joyed so long, and were so intimately connected

with their pride and their interest. I felt con

strained, therefore, with great reluctance, to

yield up a favorite plan. I have lived long

enough to know, that in any question of govern
ment, something is to be yielded up on all sides.

Conciliation and compromise lie at the origin of

every free government, and the question never

was, and never can be, what is absolutely best,

but what is relatively wise, just and expedient.
I have not hesitated, therefore, to support the

plan of the select Committee, as one that, 011 the

whole, was the best that, under existing circum

stances, could be obtained.&quot;

That was the conclusion Judge Story arrived

at, upon the very questions we have settled, and

are now settling here, viz : the basis of the Sen

ate and of the House. It was then,
&quot; the propo

sition of the gentleman from Itoxbury, to assume

population for the basis of both Houses,&quot; (which
is now Mr. Choate s proposition,)

&quot; and the prop
osition of the gentleman from Worcester, to as

sume population for the Senate, and corporate

representation for the House,&quot; which is the pres

ent proposition I am defending.

I have only to remark to the gentleman from

Boston, after reading that extract, that I com
mend to him the moderation, the wisdom and

the sagacity of Judge Story, in this respect, and

say unto him &quot;

go thou and do likewise.&quot;

And now let me say, in conclusion, that, re

garding these little republics of towns as the very
elements of our most wholesome moral and po
litical institutions, as the altars upon which are

annually offered incense to patriotism, which,

like devotion, is strengthened by frequent ritual
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observance, and from the practice of which, for

centuries, by the congregations in town-meeting

assembled, we have been made such a people as

we are, let us stand here to-day firmly upon the

old principle of the right of corporate represen

tation for the towns. Changs it not essentially.

Abandon it not, for whenever you do so change
or abandon it, you will change the balance of

power from independent man to associated wealth.

That is the question before this Convention. If

we adhere to this principle, we need never des

pair of the Republic, for we shall preserve the

Commonwealth by preserving the towns of the

Commonwealth. Let us, then, so frame our new

Constitution, that when posterity comes after us,

as we havenowcome up here after our fathers, who
founded our institutions, and especially that of

town representation ;
it will be able to say of us,

as was said of them, by after commentators, that
&quot;

they seemed to have cautiously reserved as

much of their natural liberty as could be consist

ent with the maintenance of government and

order.&quot;

And that, Sir,
&quot; is the law and the prophets

&quot;

of my political Bible.

Mr. WOOD, of Fitchburg. I desire to say a

few words Avith regard to the subject matter now
before the Convention. I will not detain the

Committee for any great length of time, because

it has struck me, in the course of this discussion,

that we had better make as short speeches as pos
sible. Many members of the Convention have

wished to express their minds upon this subject,

which was the great, the prime object of the peo

ple in calling us together. Sir, this subject is one

attended with very great difficulty, and one which
cannot be decided upon party grounds. I re

joice in being able to say, from my conversation

with the members of this body, that it is not to

be decided upon any ground of- political partisan

ship. But, Sir, we are to look at it carefully and

cautiously ;
we are not to be carried away by el

oquence, by poetry, nor by mathematics. It is a

common sense question, and we must take a com
mon sense view of it

;
we must examine it and

shape it in the best manner we are able, and then

present it to our constituents for their approval
or rejection. It is not a matter upon which we
can give any definite decision, but we are to

shape it as best we can, and then present it for

the consideration of the community.

And now, Mr. Chairman, permit me to address

the Committee, very briefly, upon the merits of

the subject, and it is a more important one than

has yet been presented for the consideration of

the Convention, or which will again come before

us. What are we to present, and what will be

the result with the people of the Commonwealth ?

The immediate question now before the Commit

tee, is, &quot;Will we adopt the district system r
&quot;

Upon that we are first called upon to vote. Two
systems have been presented, one based upon
town representation, and the other upon district

representation. If the latter prevails, then that

will be the subject to be presented to our constit

uents
; then the question presented for their con

sideration and decision, will be,
&quot; Will we adopt

the District system ?
&quot;

I ask the Committee to

bear this distinctly in mind
;
the question will

not then be, before the people, whether they
will have the District system, or whether they
will have the town and corporate system, but it

will be,
&quot; Shall we take the District system, or

shall we stand where we are now ?
&quot;

Well, Sir, it is a very singular fact, that the

present system under which we are now living,

has not had one single advocate in the whole

Committee of twenty-one members, who have

had this matter in charge. It is a very singular

fact, that those gentlemen, who, in the legislature

and before the people, opposed the calling of this

Convention, who said that no Convention for re

vising the Constitution of the State was necessary,

now, as soon as this Convention has been decided

on, and now that it has assembled, say that your
Constitution should be very essentially altered in

respect to the basis of representation. And why ?

Because it is going to disfranchise the towns
;
be

cause it is going to concentrate the political power
of the State upon certain points ; every person

who will look at the system will see at once that

it is concentrating the whole power of the Com
monwealth into the cities and large towns, and

gentlemen say this must not be, that it is not dem

ocratic, that it must be stopped. Well, Sir, if

we are all sincerely anxious to have the present

system abolished, then it becomes a matter of the

highest importance that we should agree upon

something which we may present to the people

which will be better and more acceptable to them

than the one now in existence, because if they do

not accept the one we present to them, the old

one will remain. Sir, the gentleman from Bos

ton, who last spoke, (Mr. Choate,) undertook to

say that he was satisfied, that if the district sys

tem were presented to the people, they would

adopt it. lie says you may have his word for it
;

that he is confident of it. Very well, Sir, his

opinion and his Avord are as good as those of any

body else, and no better.

Mr. CIIOATE. The gentleman, untentionally,

I am sure, makes me, use language of very great

arrogance, which I never employed. I did not

undertake to give my poor word for it, that the
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people would do this, or that they would do that.

I did not go beyond saying that they would do

this if they ought to do it
;
that they ought to do

it if it was just ;
and then my remarks were in

tended, in the way of argument, respectfully, to

show that it was jxist. The gentleman uninten

tionally makes me express something of arro

gance, which I think does not accord with my
general sentiments. I could not pledge my word
for the action of the people.

Mr. WOOD. I did not mean to do injustice
to the gentleman from Boston. I did not under
stand him to express his confidence as to the

action of the people, except as based upon a rea

son which I was going on to cxp ain.

Mr. CHOATE. Upon the mere justice of the

thing.

Mr. WOOD. Certainly. Upon the more justice

of the thing. But I will explain myself a little

more fully upon this point. When we express
our confidence that the people will do a certain

thing, we do not understand ourselves, nor are

we understood, as asserting positively that the

thing will be done
;
we only express our firm

faith, that, for reasons which seem clear to us,

they will do it. When I understood the gentle

man to give his word that the people would do a

certain act, that they would adopt the district

system, I understood him to say, that it was

right, it was just, that the district system
should prevail, and that what was right and

just in the minds of the people, would be

adopted. They love truth, and when you present
to them a system which is right, they will approve
of it. You may go with confidence to the people
with anything which is right, that they will ap

prove it. That was my understanding of the

language which I attributed to the gentleman ;

and noAv I think I have done him justice.

Well, Sir, the gentleman says this system is

right, that the people will sec it as right, and that

therefore they will approve it. If the people see

it just as the gentleman from Boston sees it, of

course they will entirely approve it. But will

they sec it in the same light r That is the ques
tion. The gentleman assumes that it is equality,
and that the districting system is the only system
of equality which can be introduced ; therefore,

equality being equity, and equity being right, of

course, the people will adopt it. That is the po
sition, as I understand it, which the gentleman
from Boston and the advocates of the districting

system assume. Well, Sir, if it is necessary to

perfection and wisdom in government, that a

mathematical theory should be rigidly observed,
if government is to be a perfect equation in itself,

then there is no question at all of the correctness

of the position assumed by the gentleman. If

equality of numbers is the ideal of perfection,
then the district system is the true system. But
is that the standard of perfection ? Is it what we
aim it f We may possibly aim at something near

it, but is it what we expect to arrive at ? Cer

tainly not.

But, Sir, I shall not now speak of this amend
ment, nor undertake to show that it is or is not

certain, that because the district system approxi
mates more closely to mathematical equality of

numbers, that it is therefore more just and more

nearly right, or not. But I shall pass on and give

my reasons for entertaining the opinion which I

do with reference to the probability of the accept
ance by the people of the district system, should

the Convention present it to them for their ac

ceptance. Sir, my opinion is equally strong upon
that subject with that of the gentleman from

Boston, and worth no more than his
;
but I speak

with the same degree of confidence with which
he expressed his own opinion, when I say that

just so certain as the district system is presented
to the people, they will reject it. And now I

will give you my reasons why I think it would
be rejected.

In the first place, I think we have already had
some exemplification of the favor with whicli it is

regarded in the small towns
;
and whenever it

has been left to their option to say whether they
will have it or not, they have repudiated the idea.

They have rejected it. They say they would
rather have no representation at all than to have
this district system. I repeat, that so far as it has
been left optional with the people, they have re

jected it almost unanimously.
But let us consider for a moment how this par

ticular proposition will strike the people. Let
us take a common-sense view of the matter.

How will it operate upon the whole community ?

TIere is the district system, proposed by the mi

nority of the committees, standing now immedi

ately before the committee of the whole. If the

majority of the committee vote in favor of it, it

will be the plan, and the only plan which will

be submitted to the people. Let us take the

cities in the first place, and see what reason they

will have for adopting it for people will some
times look to interest as well as equality in these

matters. And what are the interests of the cities

with regard to district representation ? I will

include, if you please, in the same category, the

large towns which have three re^ resentatives, or

more. Is it for their interest to give up the

power which they now enjoy, and that which the

concentrating power which they now hold prom
ises in the prospective ? Sir, while people would
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spurn any pecuniary considerations, no civilized

nation under heaven ever spurned power ;
nor is

it considered disgraceful to acquire political power.
It is true that power is often used for purposes
of oppression, but when we apply it to ourselves,

we believe we shall use it so discreetly and so

virtuously, that we cannot for a moment suppose
it to be objectionable in our hands. But again,

I ask, what interest can the cities have in adopt

ing the district system ? It will take from them
the power which they now have, and which is

coming into their hands. And what interest

will the large towns have in adopting it ? It is

true some of the people in those towns will be so

much charmed with the equity of the system
that they vrill go and vote for it. But the great

masses will say that it is a little squabbling mat

ter with the country, as to whether the small

towns shall be represented or not, and they will

not care enough about it to go and vote at all.

I do not say that a great many, and perhaps a

majority of those who vote in the cities and large

towns will not vote in favor of its adoption, but

I say it will have a small vote. I will not do

these cities and large towns the injustice to say
that they would vote against a system which

gives them so much the advantage over the small

towns, but I say that many of these voters will

not care about voting at all. And beside this,

many of them, if they do vote in favor of this

system, will have to take back the arguments

they have been using for the last five years

against the necessity of calling this Convention.

Gentlemen have been saying that the Constitu

tion was well enough as it is, and now, if they
come forward and support this district system, it

is as much as telling their constituents that the

arguments they have been using before them for

the last four or five years are all gammon. But

again, this Convention was called by a very small

majority of the people, and those who voted

against calling it, will feel a little interest in

having the amendments we propose, fail to receive

the sanction of the people, so that they may be

able to say,
&quot; There is a hundred thousand dol

lars gone for your Convention, and you could

not get a single thing they did approved by the

people.&quot;

Take the towns that are sure of one representa
tive

;
and they are, if I understand the matter

rightly, a large majority of the towns of the Com
monwealth, comprising some two hundred and

thirty in all. They can now talk over matters,

arrange their affairs, and have their local interests,

carefully attended to at home, brought here and

presented by their own representatives ;
and think

you that this large class of towns will merge

themselves under the district system, or become

annihilated, when things stand well enough for

them now. There is no use of winking or blink

ing this question out of sight. There are many
young men who have a desire to be sent to the

legislature, and who could be sent if the system
of town representation is preserved, but who
would be kept entirely out of sight if you adopt
the district system, which would select three

representatives from some thirteen or fourteen

thousand inhabitants, and join some four or five

towns together. The whole representation will

then be a mere matter of caucus arrangement,
and only those persons who make politics their

business can expect to succeed in securing nomi

nations for the legislature. When your voters

will be called upon to vote yea or nay upon this

district system, can there be any doubt that this

large class of towns will turn the majority one

way or the other, and will say, let us stay where

we are. It is a matter of right and justice to give

these small towns an opportunity of being repre

sented. It is but fair and proper that they should

have such representation. Our town lines and

corporations ought to be preserved, and we should

not think of sacrificing them. Gentlemen say
that the small towns may associate together, and

that the district system was intended for their

accommodation
; but they will be no better under

that system than under the old system, under

which they may district themselves voluntarily if

they choose to do so. None of the smaller towns

desire such a system, and there is not a particle of

doubt but that it would be rejected by the people
when submitted to them, for it would not be in

our power to go into the country, or these small

towns, and convince the people that this system is

right and proper. After we have agreed to our

amendments to the Constitution they must be

explained to the people, and in such a manner
that the people will understand them. This must
be done by means of the press, or speeches ;

and
do you suppose that you can prevail upon the

people to adopt a system which does not seem

right and proper in their eyes, and which they
think is prejudicial to their interests. Here we

may have strong arguments presented in favor of

the district system, and enforced with all the zeal

and ability of eloquent and gifted speakers, and

we may be swayed and almost convinced by the

eloquent appeals made to us in vivid and striking

language, but do you believe that we can go
before the people and present these same argu
ments in such a manner that they will fall in with

our opinions and become convinced ? I say noth

ing about my own experience in this matter,

derived, as it has been, from the conversation I
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have had with the people of the country hvit I

appeal to all gentlemen who have had occasion to

talk upon this question with their friends and

constituents, if this district system does not strike

them with horror, and if they do not say at once

that they will not suffer their corporations to be

thus annihilated.

I wish to call the attention of gentlemen to

the fact, that it is necessary for us to submit

to the people something that will be preferable
to the existing state of affairs. Two systems of

representation are presented by the Committee,
one provides that the district system shall be

established, and the other providing, as far as it

can be conveniently done, that the town corpora
tions shall be preserved in the main. I am
decidedly in favor of the idea that every city and
town which is entitled to more than one represent

ative, should be so districted that no one individ

ual should be called upon to vote for more than

one representative. Although the town from

which I come is entitled to more than that num
ber, yet if it is thought proper that the number of

representatives in the general court should be

lessened, I will cheerfully go for a higher ratio,

and agree that my town shall have but one rep
resentative. If it is desirable that the House of

Representatives shall consist of a less number
than four hundred, or even three hundred, then I

am willing to guarantee that my constituents will

agree cheerfully and cordially upon that in prefer

ence to any district system, yield their right to

another representative and consent to have but

one. It has been well said here, and I believe it

is conceded on all sides, that these town corpora
tions ought not to be impaired or abridged in their

influence in the least, that they are, in fact, to our

republican form of government, what our primary
schools are to colleges and seminaries of learning.

It is here that the first germs of freedom and liberty

are developed, and from which the principles of

republicanism are disseminated. Now comes the

question, will it impair the influence of these cor

porations, these schools of republican principles,

if we take from them the power of sending repre
sentatives here to the general assembly, and con

ferring it upon districts, thus annihilating them,
so far as their political influence is concerned, in

the voice of the state or national government?
It was, perhaps, in one sense of the word, a mere

accident, or, perhaps, it was a thing guided by an

overruling Providence, when these thirteen colo

nies were formed into a nation, that there was
that spirit existing among them which would not

suffer themselves to be merged in one single na

tion, as a nation, and to become a consolidated

government. Do you believe, Mr. Chairman,

does the gentleman from Boston, (Mr. Choate,)
does any man in this assembly believe that the

government of the United States, if it had been a

consolidated government, would have stood until

the present time as a republican government and
as a union of states ? It is a great measure, owing
to the fact that there are several republics here,

each one wishing to preserve its identity and sov

ereignty in a great measure, that we have now a

republican form of government. Whenever we
abandon this principle, whenever we undertake to

concentrate power, then we have lost everything
in republicanism worth possessing. The demo
cratic principle is, disperse power. The old fed

eral principle was, concentrate it, and though the

two representatives of these principles widely
diverged from each other, Thomas Jefferson and
Alexander Hamilton, yet they were equally
honest and patriotic. One says that we must not

be afraid of the people, and that we must give
them all the power they want. The other says
that we must distrust the people, and we must
not place too much power in their hands for fear

they will abuse it, and, therefore, it is necessary to

concentrate it in the hands of the few. I say, let

your towns have all the power they now have,
and disperse it in your school districts. If you
undertake to merge your school districts, your
towns, counties, and your states you will have
another France with a consolidated government.
I have not the time to comment upon all the

points which this subject presents. If you weak
en the importance of our town corporations and

say, that in their corporate capacity they shall not

be heard and represented in your halls of legisla

tion, and put this power into the hands of the dis

trict, which the towns consider of such vital

importance to them, you will find that by and by
the people will become indifferent to exercising
wrhat little power they may have left, and your
legislature will talk about establishing laws to

compel men to go to town-meeting and vote, in

the same iranner as they now frequently agitate

the subject of passing some law to compel children

to go to school, since the power has been taken, in

a great degree, from school districts to manage
their own affairs, and concentrated in the town.

A person must feel his own responsibility, and
that much depends upon his own actions in the

transaction of public affairs, otherwise he soon
ceases to become interested therein.

When we become indifferent to our rights,
then farewell to liberty. Men travelling in

France, say that there is but one trouble there

now about a republican government, and it is

because the people generally do not care any thing
about it. They do not wish to trouble themselves
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about municipal regulations, and they prefer to

leave the matter to the officers of the government.
Let us do nothing to detract from the feeling of

responsibility and importance which every man
should attach to his own interests in the commu

nity. I am decidedly opposed to the district sys

tem, inasmuch as it will have a strong tendency to

impair the conscious power existing in the towns

as corporations.

Mr. PARKER, of Cambridge, moved that the

Committee rise.

The motion was agreed to.

THE CONVENTION.

The PRESIDENT having resumed the Chair,

the Chairman of the Committee of the Whole

reported that the Committee had had the subject I

of the House of Representatives under consider

ation, had made some progress therein, and asked

leave to sit again.

Leave was granted.

On motion of Mr. GRISWOLD, for Erving,
the Convention then adjourned till 3 o clock in

the afternoon.

AFTERNOON SESSION.

The Convention re-assembled at 3 o clock.

Reportsfrom Committees.

Mr. OLIVER, of Lawrence, submitted the fol

lowing Report from a Committee :

COMMONWEALTH OF MASSACHUSETTS.

In Convention, June 17, 1853.

The Committee on so much of the Constitution

as relates to the Militia, to whom was referred the

petition of John P. Coburii and others, praying
&quot; that the laws may be so modified, that no able

bodied male citizen may be forbidden -or prevented
from serving, or holding office or commission in

the Militia on account of his color,&quot; having had
that petition under consideration, and having
given the petitioners two several hearings, beg
leave to Report :

That, in the opinion of the Committee, this

Convention cannot incorporate into the Constitu
tion of Massachusetts, any provision which shall

conflict with the laws of the United States, and
cannot therefore act in accordance with the request
of the petitioners. But, inasmuch as the present

organization of the Militia of the Commonwealth,
is founded upon a system of voluntary, and not
of compulsory service, a service not contemplated
by the laws of the United States, and as this sys
tem authorizes &quot; the commander-in- chief, or the

mayor and aldermen of any city, or the selectmen
of any town in the Commonwealth, to grant peti
tions for raising companies at large, provided the
whole number of these companies shall not exceed
one hundred and twenty,&quot; [1840, 12, and 1843,
ch. 84, 4,] and as no reference is, in this provis

ion of the law, made to color, the Committee,
believe the whole subject to be within the control

and authority of the officers just named. They
therefore advise, that it is inexpedient for the Con
vention to act thereon.

For the Committee,
HEN itY K. OLIVER, Chairman.

The Report was referred to the Committee of

the Whole and ordered to be printed.

Mr. ABBOTT, of Lowell, submitted the fol

lowing Report from a Committee :

COMMONWEALTH OF MASSACHUSETTS.

In Convention, June 17, 1853.

The Committee on Elections, to whom was
referred the memorial of Leonard M. Parker, and
the memorial of James Russell, severally claiming
seats in the Convention, submit the following

Report :

In reference to the claim of Leonard M. Parker,
the following state of facts were established before

the Committee. At the meeting of the inhabi

tants of the town of Shirley, for the choice of a

delegate to this Convention, holden on the seventh
of March last, the whole number of votes cast at

the first balloting, was one hundred and seventy,
and of this number one hundred and six were in

sealed envelopes, and sixty-four were open. The
memorialist, Leonard M. Parker, received sixty-
five votes in envelopes, and one open, sixty-six
in all

;
and James Parker received fifty-nine open

votes, and six in envelopes, sixty-five in all
;
and

the remaining thirty-nine votes were divided be

tween seven other persons. If both open votes

and those in envelopes are counted, of course

there would have been no choice, but if only the

latter, those in envelopes, fifty-four would be the

number requisite for a choice, and as the memo
rialist received sixty-five votes so enclosed, he
would have been elected. Upon the declaration

of the votes, it was proven that Mr. Parker

claimed, at the meeting, that he was legally

elected, and made a motion that the town should
take no further action \ipon the choice of a dele

gate, upon the ground that an election had been
made. The selectmen decided that there had
been no choice, and proceeded to another ballot

ing. At the second trial the whole number of

votes was one hundred and sixty-two ;
of these,

ninety-six were in envelopes, and sixty-six open.
Abram Foster received eighty-four votes in envel

opes and two open, eighty-six in. all, a number
more than sufficient to elect him, whether open
votes were or were not counted. The selectmen

of Shirley gave Mr. Foster a regular certificate of

election, and he has represented that town in this

Convention to the present time.

In relation to the memorial of Mr. Russell, it

was established to the satisfaction of the Com
mittee, that at the meeting of the inhabitants of

West Cambridge, for the choice of a delegate to

this Convention, but one balloting was had for

that purpose, which resulted as follows : The
whole number of votes was two hundred and five,

of which one hundred and seventy-two were in
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sealed envelopes, and thirty-three open. The
memorialist, James Russell, received ninety-one
votes in envelopes and five open, ninety-six in all

;

the remainder of the votes Avere distributed be

tween four persons, no one receiving more than

fifty-six. If ail the votes were counted, there

would have been no choice
;
if only those in envel

opes are reckoned, then the number required for

a choice would have been eighty-seven, and as

Mr. Russell received more than that number, he
would have been elected. The meeting was dis

solved without another balloting ; and the select

men of West Cambridge have given no person a

certificate of election, and consequently that town
is not represented in this Convention.

It did not appear that,, in any of the several

cases above referred to, the town or city authori

ties refused to receive open votes ; but that, on
the contrary, open votes and those in envelopes
were received without distinction by them.

Per order,
J. G. ABBOTT, Chairman.

The Report was referred to the Committee of

the &quot;Whole and ordered to be printed.

On motion of Mr. BREED, of Lynn, the

Convention resolved itself into

COMMITTEE OF THE WHOLE,

Mr. Wilson, of Xatick, in the Chair, on the un
finished business of the morning, viz. :

The Basis of Representation.

Mr. PARKER, of Cambridge. I had not pro

posed, Mr. Chairman, to take any part in this de

bate, and I do not now intend to enter into the

argument upon the comparative merits of the dif

ferent systems which are before the Committee.

This is a subject which has attracted the attention

of the people of Massachusetts for a long time,

and there are many gentlemen in the Convention

whose studies must have made them much more

familiar with it than I can pretend to be. But,

Sir, there has been one element introduced into

this discussion to which 110 small degree of im

portance has been attached, and respecting which

there is somewhere a misapprehension. I allude

to the principle upon which the early colonial

representation of Massachusetts was founded. It

has been suggested by the honorable chairman of

the Standing Committee, in his very able argu
ment sustaining what has been called the Majority

Ileport, but which, after the speech of the gentle

man from Middlcborough, (Mr. Wood,) turns

out to be only another Minority Report ;
that the

practice from the earliest organization of the Colony
of Plymouth and the Colony of Massachusetts

Bay, had been, that towns were represented in

the general court. And the gentleman who rep
resents Wilbraham has again sustained that po
sition and referred to the early colonial laws in

support of it.

59

There is some mistake, Mr. Chairman, on the

part of these gentlemen, or else I am under a

misapprehension, which I should be very glad to

have removed. I have had occasion, recently,

(for another and different object altogether,) to

examine somewhat into the history of the organ
ization of towns in New England with a view

to ascertain how they came into existence, as

well as \s hat were their original powers ; and to

continue the investigation into a consideration

of their utility, and of the influence which they
had had upon the destinies of the country. The
course of this investigation led me to examine

somewhat into their connection with the govern
ment of the colony ;

and I have not been led to the

conclusion that all the towns in the colony were

entitled to a representative or deputy in the gen
eral court, in the early period of the colonial his

tory of Massachusetts. How far this subject may
be important to a decision upon the different prop
ositions before the Committee, I do not undertake

to say. It has assumed some importance from

the statements in relation to it
;
and it is with the

view of endeavoring to aid, if I may, in the elu

cidation of this part of the subject, that I ask the

attention of the Committee for a few moments.

It has already been said, and it is well known,
that in the early history of the Colony of Ply
mouth, and the Colony of Massachusetts Bay,
the general court was composed of the freemen

generally. It was not then a system of represent

ation. A system of representation, however, was

early introduced on account of the inconvenience

which existed. As the settlement of the country

proceeded, it was, of course, difficult for all the

freemen to assemble together for the purpose of

transacting public business
;
and as early as 1634,

in the Colony of Massachusetts Bay, an order

was adopted in the general court by which this .

matter was regulated. I have a copy of that

order, transcribed from the records, which, with

the leave of the Committee, I will read, as it may
serve to show what was the principle upon which

representation was originally founded. The first

general court was held on the 19th of October,

1630. On the Uth of May, 1631, it was, among
other tilings,

&quot; Ordered, that there shall be four general
courts held yearly, to be summoned by the gov
ernor for the time being, and not to be dissolved

without the consent ofthe major part ofthe court.&quot;

And it was further

&quot; Ordered, that it shall be lawful for the free

men of every plantation to choose two or three of
each town before every general court, to confer of
and prepare such public business, as by them shall
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be thought fit to consider of at the next general

court; and that such persons as shall hereafter he

so deputed by the freemen of several plantations,
to deal in their behalf in the public affairs of the

Common-wealth, shall have the full power and
voices of all the said freemen derived to them for

the making and establishing of laws, granting of

lands, c., and to deal in all other affairs of the

Commonwealth, wherein the freemen have to do,

the matter of election of magistrates only ex-

cepted, wherein every freeman is to give his own
voice.&quot; Massachusetts Colony llecords, (MS.,)
vol. l,p, 115.

It was suggested to-day, by the gentleman

who represents Wilbraham, that there was a dis

tinction, or he made a distinction in the course of

his argument, between towns and plantations,

and I call the attention of the Committee to the

language of this first order on the subject of rep

resentation.

&quot; That it shall be lawful for the freemen of

every plantation to choose two or three of each

town, &c., and that such persons as shall hereafter

be so deputed by thefreemen of several jrtantations,

to deal in their behalf in the public affairs of the

Commonwealth, shiJl have the full power and

voices of all the freemen derived to them lor the

making and establishing of laws,&quot; &c.

I think the gentleman will not be able to sus

tain the distinction which he made in the course

of his argument, between towns and plantations,

with reference to the subject of representation.

The term plantation was used with diverse sig

nifications. It was used to designate the whole

Colony ;
sometimes it meant settlements not in

corporated ;
sometimes it denoted places incorpo

rated as towns, being used as synonymous with

the term town ;
and it was used occasionally, I

think, to designate the particular freeholds of

individuals.

Here, then, was an election of deputies by the

freemen of the several towns and plantations, so

called, to represent the freemen. The language
is not,

&quot; to represent the town.&quot;

It may be said that this is a compound mode of

representation, the deputies being elected by the

towns, and representing the freemen of the towns
;

but I tlunk there is nothing to be found in the

language of the order which shows that it was a

town representation, a representation of the

corporate body.
The next order I find is in 1636. The gentle

man who represents Wilbraham referred to this

period particularly, and he said, in substance, if

I understood him correctly, that at this time, (in

1636,) the representation was fixed on two ele

ments ;
towns first, and ratable polls next

; towns

having twenty freemen might send one deputy ;

but plantations not having ten freemen should

not send, but might vote with the next town.&quot;

And from this he argued that there was a dis

tinction at that day between towns and plan-

j

tations so that every town had a right to send

a representative ; and that that had been the

principle since the first organization of the

colony ;
that every town had the right, but that

j
plantations contradistinguished from towns,

places not incorporated, having less than ten free

men, were not authorized to send
;
but might vote

with the next town. There is a mistake on my
part or a misapprehension on the part of the

gentleman for Wilbraham, in reference to this

point. I have not been able to find such a dis

tinction as he speaks of. But at the meeting of

the general court, held at Boston, September 8th,

1636, there is this order :

&quot; It was ordered that hereafter no town in the

plantation that hath not ten freemen resident in
it shall send any deputy to the general court ;

those that have above ten and under twenty, not
above one

;
betwixt twenty and forty, not above

two
;
those that have above forty, three if they

will
; but not above.&quot; Mass. Col. Records, (MS.)

vol. 1., p. 179.

This is the language of the order, standing up
on the colony records

;
and I have been unable

to find, and I am assured by a gentleman conver

sant with these records, that up to 1656 there is

nothing contravening the rule prescribed by this

order in this respect. How it may be after

wards I am not able to say, for I do not profess to

have made such an examination of the records as

would authorize me to speak on that subject.

If this be the rule--and the delegate for Wil
braham is quite too good a lawyer to suppose
that any thing may be averred against the record

if this be the rule as adopted in 1636, and

remaining until 1656, and after that, probably up
to the charter of William and Mary, then the

chairman of the Committee is mistaken in his

supposition that the rule from the commence
ment of the colony up to the &quot;fatal year, 1837,&quot;

as he termed it, was a rule of town representa

tion, by which every town was entitled to at least

one representative.

Connected with this subject, but not bearing

very materially upon the question which I pro

pose to discuss, there is found in 163-i- 5 an order,

that,
&quot; when the deputies of several towns are

met together before any general court, it shall be

lawful for them or the major part of them to hear

and determine any difference that may arise about

the election of any of their number, and to

order things amongst themselves that may con

cern the well ordering of their body.&quot;
And in
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April, 1635, it was &quot;ordered, hereafter, that the
j

deputies to be chosen for the general courts shall

be elected by papers &amp;gt;

as the governor is chosen.&quot;

There is nothing said about sealed envelopes.

Then, Sir, in relation to the rule which pre-
Tailed under the charter of William and Mary,
the honorable member from Beverly understood,

and as far as I am aware, he was right on that

subject, that the rule that all towns and places
s hould have a representative was then introduced,

so is the language of the province charter. If

the Committee will spare me a moment I will

read a portion of that charter, because the mem
ber for Wilbraharn has referred to it and the legis

lation under it
; and has argued that town rep

resentation, the representation of towns contra

distinguished from the representation of the

people, the inhabitants, the freemen, was the

rule prescribed by that charter, and the laws

under it. He referred particularly to the language
of that charter for the purpose of showing that

the representation was a representation of towns

and not of people. There is something in the

charter which, construed, perhaps, according to

the ordinary rules of grammatical interpretation

would justify such a supposition. There is

something in the law which was passed the next

year after the charter was granted, which perhaps

may throw some light on the construction, of a

different character. By the charter their majes
ties willed that there should be a great and general
court or assembly, which &quot; shall consist of the

governor and council, or assistants for the time

being, and of such freeholders of our said Prov

ince, or territory, as shall be from time to time

elected or deputed by the major part of the free

holders and other inhabitants of the respective

towns or places who shall be present at such elec

tions, each of said towns and places being hereby

impowered to elect and depute two persons, and

no more, to serve for and represent them respec

tively in the said great and general court or

assembly.&quot; This is the provision referred to by
the member for Wilbraham. The gentleman

argues that the Avord &quot;

them&quot; refers to the towns,
as the next antecedent, and not to freeholders.

It might do so
; but, Sir, it will be no strained

construction to say, that it is intended to mean
freeholders and persons entitled to elect. Imme

diately following that provision, is another, grant

ing to the general court &quot; full power and authority
from time to time, to direct, appoint, and declare

what number each county, town, and place shall

elect and depute to serve for and represent them

respectively in said general court and assembly.&quot;

If &quot; them &quot;

in the first instance refers to towns,
&quot;them &quot;in the second instance must refer to

counties as well as towns, and the general court

was authorized to provide for county repre
sentation.

In the next year, the fourth of William and

Mary, at a session of the general court, held June

8, 1792, an Act was passed upon this subject ; and
I will call the attention of the Committee to it,

for the precise language is as important in this

connection, to ascertain what the idea was, as the

terms of the charter. The preamble of the Act
referred to the authority given in the charter.

And then the Act provided that every town &quot; of

forty freeholders and other inhabitants qualified

by charter to elect, shall, and hereby are injoined
to send one freeholder as their representative.&quot;

Every town of one hundred and twenty free

holders, c., &quot;may send two.&quot; &quot;Each town of

the number of thirty freeholders and other

inhabitants, qualified as aforesaid, or upwards,
under forty, are at liberty to send one or not

;

but may choose and send one representative, if

they think fit, to serve for and represent them, or

join with the next town in the choice of their

representative, they paying a proportionable part
of the charge. And no town shall at any time

send more than two representatives, except

Boston, who are hereby granted to choose and

send four.&quot; Massachusetts Perpetual Laws, 33.

What appears by a critical construction to the

language ? Wl.at is referred to by
&quot; who are&quot;

connected with &quot; Boston
&quot;

? Is it the inhabitants

of Boston, persons entitled to vote, or the corpo
ration of Boston, &quot; who arc granted to choose and
send ?

&quot;

I should not have referred to this had

it not been for the stress which the member for

Wilbraham put upon the terms of the charter,

showing, as he contended, that towns were to be

represented and not the people of the towns.

If I ara under 110 misapprehension in regard to

this matter, up to 1656 there was no privilege and

no right, unless it may be from 163-i to 1636, in

all the towns to be represented. In the order of

1634 tliere is no distinction made between towns

and plantations, but in 1636 there is a provision

that towns having less than ten freeholders shall

not send.

Mr. IIALLETT. If the gentleman will allow

me to interrupt him, I would like to ask if he

intends to say that there is any limitation that

to-wns shall not send. I would like to have him
read the order.

Mr. PAllKER. I certainly intend to say, that

by the order of 1636 towns having less than ten

freemen were not authorised to send a deputy.

(Mr. P. again read the order). That is the lan

guage of the Colonial Record. I had a copy be

fore the remarks of the gentleman to-day ; but
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supposing, from tho.-&amp;gt;c remarks, that I might pos

sibly be under some misapprehension, and that

the copy which Iliad might not be correct, I have

verified it by the original record, since that time.

Mr. HALLETT. I wish to inquire where the

gentleman found these records.

Mr. PARKER. In a room in this building,

where a gentleman in the employ of the State is

engaged in preparing an index with a view to

their publication.

Mr. HALLETT. The same fact is published
in the ancient charters and colonial laws. If

there is any difference between the certified pub
lished AvoiTc upon that sun.cct and the Colonial

Records, it is time that fact was ascertained. In

the ancient charters and laws of the Common
wealth, as published, raid I have the book now
before me, there is no such limitation as to

towas. It applies only to plantations.

Mr. PARKER. It was with a view o! having
this matter properly understood, that I departed
from rny original intention not to address the

Committee upon thi* subject. I supposed, from

the remarks of the honorable chairman of the

Committee, (Mr. Griswold,) that belabored under

a mistake
;
and when I beard the remarks of the

gentleman for Wilbraham this morning suppos

ing, from the manner in which he treated the

subject, that lie did not speak without a book I

again referred to the original Colonial Records, in

which I found this order
;
and I can assure him

that the record is in the very words which I have

read. I think there is no order upon the subject

conflicting in this particular up to 16.5!).

In relatk u to the difference between towns and

plantations, upon which the gentleman relics, I

have already stated my impression that it will be

found in the early records, that the word planta

tion is used to mean the same as town. An Act

of incorporation was, in some cases, a mere for

mal declaration that a place should be a planta

tion. &quot; Wessacumcon is allowed to be a planta

tion,&quot; as I understand it, is an Act of incorpora

tion. The name is, by the same order, changed
to Xcwbury. That 1 found in the Colonial Rec

ords in 103-3, and I had before heard it spoken of

bv a gentleman conversant with these matters, as

an instance of the brevity of Acts of incorpora

tion in those early days. Plantations not incor

porated, had not, probably, up to 1692, a right to

send representatives, unless it was from 1631- to

1636, at the early inception of the colony.

Whether, in the charter of William and Mary,

by which all towns and places might elect dep

uties, coming from a monarchical source, is cal

culated to commend the rule of corporate repre

sentation to the people, or to the members of this

Convention, is not for me to say. The people of

the colony did not adopt such a rule as that.

Then, Sir, in relation to the colony of Ply
mouth. The chairman of the Committee referred

to the order of the general coxirt of the colony
of Plymouth in 1637 or 1638. But before ad

verting to that, I will turn back for a moment to

the history of the colony, as shown in the edition

of the Colony Laws ; and I find that, on the 5th

of October, 1636, at the general court,
&quot; the ordi

nances of the colony and corporation being read,

divers were found worthy the reforming, others

the rejecting, and others fit to be instituted and
made

; it was, therefore, ordered and agreed, that

four for the town of Plymouth, two for Scituate,

and two for Duxbury, should, as committees of

the whole, be added to the governor and assist

ants, to certify and prepare such as should be

thought most convenient, that, if approved, they

may be put in force the next general court.&quot;

Here is a representation for certain purposes,
and it may perhaps be said that this was the first

Constitutional Convention in the country. It

was a represention for the purpose of examining
the laws as they existed at the time, reforming
those which ought to be reformed, rejecting those

which ought to be rejected, and instituting and

making others, subject, however, to the next gen
eral court, which was, in effect, subject to the

approval of the people. Then, in 1637 or 3, is

the law which was referred to by the chairman

of the Committee :
&quot; Whereas complaint was

made, that the freemen were put to many incon

veniences and great expenses, by their continual

attendance at the courts, it is, therefore, enacted

by the courts, for the ease of the several colonies

and towns within the government, that every
town shall make choice of two of their freemen,

and the town of Plymouth of four, to be com
mittees or deputies, to join with the bench, to en

act and make all such laws and ordinances as

shall be judged to be good and wholesome for the

whole.&quot;

From this, the chairman of the Committee ar

gues, that here was town representation provided
for. 13 ut, Sir, there is something more in the

same connection which is proper to be considered,

for the purpose of determining whether this was

in fact the representation of the towns, or wheth

er it should be regarded as the representation of

the people of the towns. It proceeds further to

provide,
&quot; that the laws they do enact shall be

propounded one court, to be considered upon till

the next court, and then to be confirmed if they
shall be approved of, except the case require

present confirmation ;
and if any Act shall &quot;be

confirmed by the bench and committees, which,
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upon further deliberation, shall prove prejudicial

to the whole, that the freemen at the next elec

tion court after meeting together, may repeal the

same, and enact any other useful for the whole.&quot;

Here is a provision, by which the freemen held

this matter under their own supervision. Only
the laws which required

&quot;

present confirmation
&quot;

were to be carried into effect immediately, while

the freemen, who were still to meet for the pur

pose of elections, were to have power to repeal

anything they saw tit, and enact such laws as should

be &quot; useful for the whole.&quot; Was this a repre
sentation of the towns, or was it a representation
of the freemen under these circumstances r It is

provided, further, that every township shall bear

their committee s charges, and that such as are not

freemen, but have taken the oath of fidelity, and

are masters of families,
&quot; shall bear their part of

the charges of the committees, so as to have a

vote in the choice of them, provided they choose

them only of the freemen of the said town where

of they are.&quot; And then comes the provision to

which the member for Wilbraham referred this

morning although somewhat earlier in the Col

ony Laws, than he spoke of it in the course of his

remarks that if any such committees shall be

insufficient or troublesome, then the bench and

the other committees may dismiss them, and the

town shall choose others in their place. If the

principle upon which the general court was con

stituted at that time, is to be regarded as the true

principle, I would ask, shall we take the whole

of it, and adopt that part which provides that the

deputies, if they are troublesome, may be sent

home ?

Mr. HALLETT. Will the gentleman allow

me to refer to an authority for a moment. I hold

in my hand the Ancient Charters and Laws of

Massachusetts Bay. On page 97, it will be found

that the following Act was passed in 163G. It is

the same Act to which the gentleman from Cam

bridge has just referred in the Manuscript Record

of 1634.

&quot;It is ordered by this court, and the authority

hereof, that henceforth it shall be lawful for tiie

freemen of every town, to choose (by papers)
deputies for the general court

;
who have leave to

meet together to confer, and prepare such public
business as by them shall be thought fit to be
considered of at the next general court, who also

shall have the full power of all the freemen de

puted to them for the making and establishing
of laws, granting lands and to deal in all other

affairs of the Commonwealth, wherein the free

men have to do, the matter of election of magis
trates and other officers only exccpted : wherein

evA-y freeman is to give in his vote
; provided

that no town shall send more than two deputies,
and no town that hath not to the number of

twenty freemen shall send more than one deputy ;

and such, plantation? as have not ten freemen shall
send none, biu such freemen may vote with the
next town, in the choice of their deputies, till

this court take further order. And all towns
that have not more than thirty freemen, shall be
at liberty of sending or not . -ending deputies to
the general court. [1G36, 33, 53.J

I understand the gentleman from Cambridge,
(Mr. Parker,) to say that the original record of

1631, instead of reading as it is here printed,
&quot; such

plantations,&quot; reads &quot;such to tens shall send none &quot;

If the gentleman finds any such thing in the

original record, either that record is incorrect, or

else this publication is false. And this is a pub
lication made by order of the general court, as

M-ill be seen by the foliowing resolution, passed on
the 1,5th of January, 1812 :

Resolved, that the lion. Xathaii Dane, Wil
liam Prescott, and Joseph Story, Esquires, be
a Committee, at the expense of the Common
wealth, to collect the charters, and the public and
general laws of the late Colony of Massachusetts

Bay ;
and that the said Committee be, and thev

are hereby authorized, when the same laws and
charters shall be collected as aforesaid, to cause
five hundred copies thereof to be printed at the

expense of, and for the use of this Common
wealth, in a volume of the royal octavo size, &c.&quot;

And this is the book which I hold in my hand.

They were to make copies of the laws, and these

are the copies which they made. If they are

falsified I am not responsible. There must be

some mistake
;
I cannot say where it is

; but I

think it not unlikely that the gentleman from

Cambridge has found an original entry in the

written record, which was subsequently revised

by the Committee of enrollment, or possibly by
the General Court, at the same or a subsequent
session

; and that the Act really referred to planta
tions and not to towns. This, however, only
becomes of interest as a matter of historical ac

curacy, because it does not affect the whole
course of colonial legislation, upon which I rested

the position in my argument, that the corpoiate

right of town representation had been the uni

form colonial rule. Even if this exception, found

i.i the manuscript record, did exist, it was of very
short duration, and was immediately revised, as

appears by the citatationsof Acts of 1636, 1638 and

16o3, all of which declared that plantations only,
and not towns, under ten freemen, should send

no deputy to the general court. And by the Act
ofJuly, 1775, (page 796 of this compilation,) it was
declared that all such restrictions against towns
was &quot;

against common right, and in derogation of

the right granted to the inhabitants of the colony,

by the charter of William and Mary, in 1602.&quot;
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Further explanation of this apparent error be

tween the manuscript record and the printed vol

ume of 1812, will be found in &quot;The Booke of

the Gencralle Lawes and Liberties concerning the

Inhabitant
4
- of the Massachusetts, revised by the

general court, and published at Boston in May,

164:9, reprinted according to the order of the gen
eral court at Cambridge, in 1660.&quot;

This little volume, of just eighty-three pages,

was, in fact, the &quot;Revised Statutes&quot; of 1648,

and 1660, comprising all the laws in existence of

those two periods. It was reprinted in 1660, and

Edward R^wson, secretary of the general court

for the Committee of Revision, says in the pre

face,
&quot; The Book of Laws of the first impression

(1649) not being to be had, put us upon thoughts
of a second

; and, concerning the charge, would not

be considerable in respect of the benefit, if all our

laws were revised, composed and reduced into

the first method, we have, through the blessing of
God on our endeavors, effected the same !&quot; A
formidable endeavor, truly, compared to modern

revised statutes !

Mr. Francis C. Gray, in his paper on the early

laws of Massachusetts, printed in Massachusetts

Historical Collections, vol. 8, says, that this edi

tion of 1660 is the earliest of which any copy is

known to be extant.

And in a note on the title page of this edition

of 1660, the late John Pickering says, that &quot; in

1648, the laws which had been enacted were col

lected and ratified by the general court, and then

first printed.&quot;
See Hutchinson s History, i. p.

386.

In this printed volume of 1660, on page 25 is

found, verbatim, the Act concerning
&quot;

deputies

for the general court,&quot; and this Act is verbatim

the same which is copied into the Ancient Char

ter and Laws, published in 1812, by Messrs.

Dane, Prescott and Story, in which it reads

&quot;plantations&quot; and not towns, that were denied

representation.

From these facts, it is manifest that however
the manuscript record may be, in 1648 and 1660,

the law was, that all towns should be represented
in the general court, and there is no law to the

contrary since those dates.

Mr. PARKER. I suppose the original records

will give us the true authority and I believe

that what I have read is a true copy of the original

record in that respect. I do not hold myself re

sponsible for it further than I have intimated.

The gentleman is well aware that we cannot aver

against the original record. I think if the gentle

man will take the trouble to examine the record,

he will feel perfectly assured that it is the real

ancient record which is to be put forth in a few

days by the authority of the Commonwealth as

the original records of Massachusetts.

Mr. BIRD, of Walpole. I shall not attempt

to decide where doctors disagree, nor, do I think

the question which has just been discussed be

tween the two gentlemen is a matter of very great

importance. So far as the history of the past will

give us any lessons of experience that may be

available for our guidance for the future, no man

places a higher value upon it than I do ; but I

have never been much bound by precedent. I

take it that we came here to set precedents to be

followed in after times, quite as much as to follow

those which have been set before
;
that this is the

oldest age of all the world, with more wisdom, with

riper and larger experience than any that has gone
before us, and I am not therefore going to be

bound blindly to follow any lessons of experience.

I desire gentlemen to understand that it is not

my intention to tax their patience to any great

extent, for my friend for Manchester, (Mr. Dana,)
is waiting to address the Committee ;

and no man
is better aware than I am that, with that prospect

before the Committee, any remarks of mine must

presume upon their indulgence. My main pur

pose is to put in a few figures ;
for I have not the

presumption to imagine that I can address any
effective argument to this Committee after the

thoroughness with which this question has been

discussed.

I confess to a feeling of embarassment in regard

to this question. I thought I came here as one of

the progressives in company with a majority of

this Convention; but I find that we have all

turned to the &quot;

right-about-face.&quot; The conserv

atives are 011 the engine, and the radicals are oil

the brakes. After listening to the delegate from

Boston, (Mr. Choate,) one is required to believe

that Boston Whig and Progessive Democrat are

convertible terms.

In this state of things I hardly know where I

stand. There is this remarkable fact here
; you

find a body of men who, with scarcely a single

exception, have declared for years that there was

j

110 necessity for a Constitutional Convention. For

years that was a party cry ;
and for weeks after

the last legislature met, it was a question with a

majority of that body whether they shoxild not

declare the Convention unnecessary and impossi

ble by repealing the Act under which it was

called, and it was only a few days before the 7th

of March, that it was decided that they would

permit this Convention to be held. Of course

those gentleman were all satisfied that there was

no necessity for a Convention. What do we
fi^id

now ? Why, Sir, that party come here in com

pact phalanx as one man I hope, indeed, that
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there may be here and there an exception and

go for a measure which drives the plough share

through the very foundations of our institutions,

so that in five years, if the Minority Report, be

adopted, no man will know the Massachusetts of

1858 as compared with the Massachusetts of 1853,

and of years gone by. Even radicals will hesi

tate before proceeding to such an extreme under

such a lead.

Mr. Chairman, we are told that the system ad

vocated in the Majority Report will operate une

qually. I do not pretend to deny it. Nobody
denies it. It has been assumed, without just

ground for it, that the whole object of govern
ment is to confer equal political rights upon every
individual in the community. Sir, I submit that

that is not the object of government. In the

Declaration of Independence, the declaration is

what ? That all men are &quot;equal and free ?&quot; Xo,

sir, but that &quot;all men are free and equal;&quot; free

first, and equal afterwards
;
freedom and equality

both, if you can get them ; but freedom first, at

any rate, and at all hazards equality afterwards,

if consistent with freedom. That is the doctrine

of the Declaration of Independence, and tliis is

the doctrine of the Bill of Rights adopted in every
free State of the Union. I do not say that in any
circumstances the two things are incompatible ;

but whenever it is found that they are incompat
ible, give us freedom first and equality of political

rights afterwards. Equality of natural rights we
all believe in. All men are free naturally, but

they are not necessarily politically equal.

What was the immortal declaration ot Patrick

Henry ? G ive me equality or give me death ?

No !
&quot; Give me LIBERTY or give me death.&quot; For

liberty, martyrs have in all ages bled nobly.

Equality has never existed but in some socialistic

or Utopian dream.

What says the preamble of our own Constitution ?

From the course winch has been pursued in this

discussion, one might naturally suppose that the

object of the Constitution was to secure to the

majority the absolute right of control. Is that

the object of government ? The foundation of our

democratic institutions is not that the majority
shall govern, but that the people shall govern.
&quot;All governments derive their just powers from&quot;

what? Not from the majority, but &quot;from the

consent of the governed.&quot; In the simplest form

of democratic institutions the people, assembled in

one body, govern ; and when they find that they
cannot all thus assemble, especially when they
find they cannot act unanimously then they de

cide what portion of the people it shall be under
stood and agreed, represent the whole, whether it

be a majority or a plurality, or two-fifths, or one-

! tenth, or whatever other number may be adopted.
I say, then, that the object of government is not

primarily to grant to the majority the right in all

I instances to control the minority. In the prcam-

;

ble to our own Bill of Rights it is declared that

|

&quot;the end of the institution, maintenance and ad-

i ministration of government is to secure the exist

ence of the body politic, to protect it, and to fur

nish the individuals who compose it&quot; not the

majority who govern it &quot;with the power of en

joying in safety and tranquility their natural

rights and the blessings of life.&quot; I say, then,

that it is the object of government to protect the

minority rather than the majority. The majority
can protect itself

;
the minority requires a system

of checks to protect its rights from aggression.

For what are you framing a Constitution ? To
declare that the majority shall govern ? We set

tled that long ago. What, ti. en, is the object?

It is to furnish, on behalf of the minority, checks

against the encroachments of the majority. If

that is not it, why do you need a Constitution ?

Why not let legislators get together, year after

year, and make just such laws as the majority
i please ? What is the use of your whole system.

i of checks and balances ? If you adopt this new
: political theory, all you want is a plan to get the

will of the majority, and the whole thing is ac

complished. Then I suggest that the simplest

way would be, to put three hundred names on a

general ticket, and let the majority elect them.

Take twohundred and forty ofthem and place them
in this room and call them the House of Represent

atives; and take forty more and place them in

the adjoining chamber and call them the Senate.

Then divide the other twenty between the governor,

lieutenant-governor, and council, and the heads

of the departments, and you have, with the least

possible trouble, a government, representing per

fectly the popular will.

But, Mr. Chairman, I desire to glance for a

few moments at the Minority Report. We have

had a superabundance of figures in relation to the

Majority Report, showing the inequality of the

operation of the system which nobody denies

but there are some figures in regard to the Minor

ity Report, which may not be uninstructive. The

Minority lleport proceeds upon the principle of

basing your representation upon population, and

dividing the State into districts according to the

amount of that population. Sir, I contend that

this district system defeats the highest purpose of

a constitutional government, which is to protect
individuals and minorities, and not majorities.

In the second place, the system absolutely ne

cessitates the adoption of the plurality system as

1 applied to the election of representatives. I
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thought AVC decided, the other day, that the Con

vention would not adopt the plurality system

throughout. Certainly there is a large minority,

if not a majority of the Convention, who are not

disposed to apply the plurality rule to the election

of representatives. Yet the district system necessi

tates it. How will you elect your representatives ?

Wny, you will have ten, twenty, or perhaps even

fifty towns composing a single district. Either

they must all meet in one place and vote together,

and if there should not be a choice at the first

ballot, have a second trial oil the same day; or,

if they meet in their respective towns, they can

have no second trial at all at all events, not for

three or four weeks ;
and if they fail to elect,

what is to become of their representation ? Why,
it will be lost entirely. You could not, by any

possibility, have more than two trials from the

day of election until the Legislature would meet.

Unquestionably, in many districts, there would

be a failure of election, and then you would have

that whole class of towns, ten, twenty, or fifty in

a district, unrepresented, or you must have the

plurality system. Now I am not disposed to

acquiesce in the forcing of the plurality system

upon us by any such indirection as this.

I come now to the great point for, after all,

that is the great point, and gentlemen who sup

port the district system see it as clearly as we do

I will not say that this is their motive for adopt

ing it that the tendency of this system is to

centrali/ation ;
that in twenty years it will put

the whole power of the State absolutely, hopeless

ly, and forever, under the control of Suffolk and

the suburban counties. I say absolutely and for

ever. Gentlemen, I am aware, say there is no

danger of that. I do not know positively that

there is
;
but there certainly seems to be a great

anxiety to bring about that result. Nobody sup

poses that when that result comes, Boston is

going to raise an army and place it under the

command of a governor, who shall, (to use the

phraseology of our Constitution,)
&quot; assemble it in

martial array, and put it in warlike posture, and

lead and conduct it to kill, slay and destroy
&quot;

the

people of Berkshire, or Ilampdeii, or Barnstable.

Nobody dreams of that.

But unless the history of these last five or ten

years, and particularly of the last winter s legisla

ture, is all a mistake, there is something in the

pOAvcr of Boston, something in the power of the

wealth concentrated here, which creates a senti

ment somewhat different from that of the

country. Who chartered that eight or ten

millions of bank capital, during the last legisla

ture, which, as sure as there is any truth in his

tory, as sure as there is any uniformity in the

operation of the laws of political and financial

science, is to entail a curse upon the Common
wealth? By what was it done ? By the votes of

Boston. Who voted to appropriate ten thousand

dollars to erect a statue to that statesman, con

cerning whose character there is certainly to

speak guardedly some little difference of opion-
ioii in Massachusetts who, I say, passed that

Act to tax the people of the rural districts for that

purpose ? It was passed by Boston votes. What
gave the political power, last November, to the

now dominant party ? The money invested in -

the &quot;

liquor-traffic
&quot;

of Boston. I might go on,

and enumerate scores of facts of that character.

There is, then, a difference, I do not say hostility

to some extent, betAveen. the interests of Boston

and the interests of the country.

Now let us look the results to which the oper
ation of this system will lead. In 1870, accord

ing to the tables prepared by Mr. Secretary

Walker, and assuming that the ratio of increase

for twenty years to come to be the same as that

for ten years past, the population of Massachusetts

will be 2,006,104.

Under the system proposed by the Minority

Report, which is to make forty senatorial districts

and eighty representative districts, a senatorial

district will embrace, in round numbers, 50,000,

and a representative district 2o,000 inhabitants

each. Each representative district being entitled,

under that report, to three representatives, there

will be one representative to to 8,333 inhabitants.

Now, what Avill be the result of that system ?

In 1870, Suffolk, Essex, Middlesex, and Norfolk

Counties alone, will contain 1,206,703 inhabitants

400,000 more than all the rest of the State.

That will entitle these four counties to twenty-
four senators, and one hundred and forty-four

representatives. It Avill give them, upon the

principle of making popxilatioii the basis of rep

resentation, a majority of forty-eight in the House

of Representatives, and a majority of eight

in the Senate. It will give them the governor,

the councillors probably every one of them, cer

tainly a majority ;
it Avill give them the heads of

departments, and the judicial power from top to

bottom foreAr
er, and it will be utterly impossible

CArer to change it.

In 1870, Worcester will haAre a population of

293,918, entitling her to six senators, and thirty-

six representatives.

Hampshire and Hampden, Franklin and Berk

shire, comprising one-third of the territory of the

whole State, will haAre 236,223 inhabitants, Avhicli

will entitle them, to four senators and twenty-
seven representatives.

Bristol and Plymouth will have 216,274 in-
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habitants, which will entitle them to four senators

and twenty-seven representatives.

Banistable, Dukes, and Nantucket, will have

53,020 inhabitants, which will entitle them to two

senators, and six representatives.

These results, I say, are inevitable, and they
cannot be altered by any possible means hereaf

ter. If a Convention should be called for the

purpose of making a change, it will be entirely

under the control of the same dominant party
which controls the Senate and House of Repre
sentatives, for a Convention, if called, would be

constituted upon the same basis as those bodies.

Let us carry out this principle a little farther.

I have gone over the several counties, and taking
out three or four of the largest towns in each,

have calculated the operation of the district sys

tem on the small towns. In making this com

parison, I intimate no hostility between the large

and the small towns of the rural districts, but

have done it to illustrate the workings of the sys

tem, while the tendencies of our railroads and

manufacturing systems to concentrate population,
continue as they now are.

In 1870, Essex will have thirty towns, with a

population of 209,300, which will entitle her to

four senators and twenty-six representatives.

Take out the towns of Danvers, Salem, Lynn,
and Xewburyport, and there will remain twenty-
six towns, having 110,000 which will entitle them
to a little more than two senators and thirteen

representatives.

The county of Middlesex, with her fifty towns,
will have a population of 34(5,299, which will

entitle her to seven senators and forty-three repre
sentatives. Take out the towns of Cambridge,
Charlestown, Lowell, Waltham and West Cam
bridge, there will remain forty-five towns, having
108,000, which will entitle them to only three

senators and twenty representatives, leaving to

those live large towns four senators and twenty-
three representatives. That is, five towns will

have a majority in the Senate and House over

forty-five towns.

Worcester County, with fifty- eight towns, will

have a population of 293,918, which will entitle

her to six senators and thirty-five representatives.
Take out the towns of Fitchburg, Milford, and

Worcester, and there will remain fifty-five towns,
with a population of 166,600 which will entitle

those fifty-five towns, being all but three in the

county, to three senators and twenty representa

tives, whib the three towns alone will have three

senators and fifteen representatives.

Hampshire County, with twenty-three towns,
will have a population of 53,169, which will

entitle her to one senator and six representatives.

Take out the towns of Northampton and Ware,
and there will remain twenty-one towns, with

31,000 inhabitants, which will be entitled to elect

a little more than one-half a senator and nearly

i

four representatives. The twenty-one towns will

elect not quite four representatives, while two
towns will elect a little more than two. So Frank
lin County does not stand quite alone after all.

Hampden County, with twenty towns, will

have a population of
6&amp;lt;5,09o, which will entitle

her to a little more than one senator and not quite

eight representatives. Take out the towns of

Chicopce, Palmer, and Springfield, and there will

remain seventeen towns having 29,000 inhabitants,

which will entitle them to elect a fraction over

one-half a senator and a little more than three

representatives ; that is, three towns will have a

majority over seventeen towns.

Franklin County, with twenty- six towns, will

have a population of 38,937, and will be entitled

to elect three quarters of a senator and four and a

half representatives. Take out the towns of

Conway, Decrfield, and Greenfield, and the re

maining twenty-three towns, with a population
of 26,500, will only be entitled to elect one half

of a senator and three representatives.

Berkshire, with thirty-one towns, will have a

population of 79,022, which will entitle her to a

senator and a half, and a little over nine repre
sentatives. Take out the towns of Adams, Lee,

and Pittsfield, and the remaining twenty-eight

towns, with a population of 41,000, will elect a

little less than one senator and a fraction over five

representatives.

Norfolk County, with twenty-three towns will

have a population of 221,841, which will entitle

her to elect a little more than four and a half

senators and a fraction less than twenty-seven

representatives. Take out the towns of Brook-

line, Dorchester, Roxbury, and West Iloxbury,
and you have nineteen towns remaining, with a

population of 90,000, which will be entitled to

elect a little less than two senators and a fraction

more than eleven representatives. Four towns

will have a majority of nearly fifty per cent, in

both branches over the nineteen rural towns.

Bristol County, with nineteen toAvns, will have

a population of 132,718, which will entitle her to

a little more than two and a half senators, and a

fraction less than sixteen representatives. Take
out the towns of Fall lliver, New Bedford, Paw-
tucket, and Tauntori, and the remaining fifteen

towns, with a population of 40,000, will be

entitled to elect only three-quarters of a senator,

and nearly five representatives, that is, four towns
will have, in each branch, more than double the

representation of the other fifteen towns.
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Plymouth County, with twenty-two towns, will

have a population of 83,556, which will entitle

her to elect a little more than one and three-

quarters senator, and ten representatives. Take

out the towns of Abington, Ilingham and Ply
mouth, and the remaining eighteen towns, with a

population of 50,000, will be entitled to elect one

senator and six representatives.

Barnstable County, with thirteen towns, will

have a population of 39,658, which will entitle

her to three-quarters of a senator and four and

three-quarters representatives. Take out the

towns of Barnstable, Sandwich and Provincetown,
and the remaining ten towns, with a population
of 24,000, will be entitled to elect one-half a

senator and three representatives.

Dukes County, with three towns, will have

5,938 inhabitants, which will entitle her to one-

eighth of a senator and three-quarters of a repre

sentative.

Nantucket, with one town, will have 7,432 in

habitants, which will entitle her to a fraction over

one-quarter of a senator and less than one repre
sentative.

Now, Mr. Chairman, with these results neces

sarily and inevitably before us, under the operation

of the district system, it seems to me that it is

requiring altogether too much of a Convention

like this, to adopt any plan of representation at

all resembling that of the Minority Report.
A single word more in regard to the proposi

tions submitted by the gentleman from North

Brookfield, (Mr. Walker,) and the gentleman
from Quincy, (Mr. White,) and I will relieve the

patience of the Committee. My objection to them

is, that they both require the districting of a large

portion of the small towns sixty-four in one

case and one hundred in the other. I want gen
tlemen to tell me what principle regulates the

classification in either case ? I can see that there

is at least some appearance of principle in the

corporate system of representation the system
which recognizes the existence of every munici

pal organization in the Commonwealth, as an

entity which is entitled to representation. But I

cannot see how those who reject the corporate

system, because it is unequal, can adopt a plan

which gives to a town of one thousand inhabitants

under the one plan, and a town of one thousand

five hundred and sixty inhabitants under the

other plan, one representative each. And to a

town with a population of nine hundred and

ninety-nine in the one case, and one with one

thousand five hundred and fifty-nine in the other,

only one representative every other year. I can

understand the difference between having one

representative or two that is measurable. I can

understand why it is a matter of no great impor
tance whether a town has one representative or

two. And, by the way, it seems to me that if

the delegates from Boston do not, the city author

ities do understand, that two or three additional

representatives, more or less, is not a matter of

great importance to Boston. Boston has forty-

one delegates upon this floor, and she has the

privilege, and has had for a long time, of choosing
three more. She has been regularly notified that

three vacancies exist, and yet she has not filled

them. That proves very conclusively that they
do not consider that there is any material difference

between forty-four and forty-one delegates. And

yet one would suppose the heavens are to fall

because here is a proposition to give her thirty-

five instead of forty-four representatives. The

question under discussion is a very important

one, and deeply affecting the interest of Boston,

and yet Boston has the power of sending here

three more of her solid men, and she neglects to

avail herself of that right.

I say I can understand the difference between

one and two, but I cannot understand the differ

ence between one and nothing, where the principle

of representation is concerned. There is an

almost infinite difference between having one

representative and having none at all. The
difference between one and two, or five and ten,

is measurable, not absolutely unimportant, but

comparatively so. But the difference between

one and nothing, when the right of representation

is concerned, is all important.

My objection then, to the plans proposed by the

two orders which have been referred to the Com
mittee of the Whole, is, that they give to a town

of one thousand inhabitants in one case, and six

teen hundred in the other, one representative, and

to a town having one less, respectively, none at

all one-half of the time. This is a disfranchise-

ment to which I am unwilling to assent.

Two simple systems cover this question of rep

resentation, and they are these : one is a system
based entirely upon municipal organization, which

would give to each town and city in the Com
monwealth one representative and no more. That

is one extreme. The other one, and that goes to

the other extreme, is based upon population,

giving to an equal population every where equal

representation. I take it for granted that no

body expects that we shall adopt either of these

extremes, and certainly for myself, I have no

hesitation in saying, that were I compelled to

choose between the two, I would take the system
based upon municipal organization alone, and not

the other. I do not say it is more equal, but I

do say, that in the present condition of things in
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Massachusetts, and looking at the necessary ten

dency to the concentration of wealth and popula

tion, and of course power in large cities, the sys

tem which is based upon municipal organization

solely, is infinitely preferable, as tending to devel

op the elements of prosperity in the Common
wealth, to the system which is based upon
population. In my judgment, the adoption of a

mixed system, combining as far as may be, the

two systems, and giving to the small towns a

larger share of representation than their popula
tion would entitle them to, is a political not a

party but a political necessity in this Common
wealth.

Allow me to say a word which I omitted in its

proper place, upon the practical workings of the

district system. If the Report of the minority is

adopted, at the end of every ten years, when a

new census is taken, the State must be re- dis

tricted, and at that time there will be a most

desperate struggle between the political parties of

the State for the control, for whichever party are

then in power, can so arrange the districts as to

continue themselves in power for the next ten

years. When you come to establish a popular
basis of representation in both branches of the

legislature, I repeat, there will be such a struggle
as has never been witnessed in Massachusetts

before. And then what a field for gerrymander
ing ! Why, Sir, the party which has control of

the legislature when this re- districting is to be

done, can, by an ingenious system of gerryman

dering, so arrange the State into districts, as to

render them permanently the dominant party in

the State.

Thanking the Committee for their attention, I

will now relieve their patience.

Mr. DANA, for Manchester. I am sorry
to ask the attention of an exhausted House, at

the close of a warm day, to an exhausted speaker.

But I am in the hope that we shall come to a vote

very soon upon this question, and, perhaps, I

may not have another opportunity of being heard.

This subject, Mr. Chairman, has been very

thoroughly discussed by the first, or from among
the very first ability of the Convention. I regret

I shall never cease to regret, for nothing can

make up for it my misfortune in not hearing the

speech of the distinguished Attorney- General,

(Mr. Choate,) who addressed the Convention yes

terday morning. The engagement I had that

morning I would have sacrificed, had I known
he would address the Convention. As I have

not been able to bring my mind to the same con

clusions which that gentleman has arrived at, I

think there is a kind of injustice, or at least, an

embarrassment, in attempting to follow him, or to

speak to an audience upon an argument which

they have heard and I have not. Many compli
ments have been paid to that distinguished gen
tleman in this House, for his beauty of fancy,
wealth of language, and charm of manner. These

expressions are naturally drawn from those who
have heard and studied him but little. But I can

say that it is the opinion of those who have heard

him most, know him best and studied him the

longest the judges 011 the bench and his brethren

at the bar that but for these fascinations, he

would be recognized at first by all, as he is by
them, as the greatest master of logic we have

amongst us.

Sir, I was very much interested in the opening

argument of the member for Erving, (Mr. Gris-

wold,) and especially so in a speech made by that

gentleman some two weeks ago, upon the neces

sity of disregarding in the construction of all gov

ernments, the theories of scholars, illustrated by
those anomalies which stand out in the Constitu

tion of the Republic of the United States and in

the Constitutions of the several States of the

Union. And again, in the argument of the dis

tinguished member for Berlin, (Mr. Boutwcll,)

yesterday afternoon which to me was extremely

interesting as well as philosophical we had an

indoctrination on this most important point, that

government is after all a practical science.

We have our theory that all free governments
rest upon the consent of the governed. But, Mr.

Chairman, the most extraordinary part of that is

that we always omit to ask the consent of the

governed a little oversight, but it always takes

place and necessarily. And we not only commit
this little oversight of omitting to ask the consent

of the governed, but if any one of the governed

happens to indicate his dissent, we punish him

immediately. He is not even heard upon any
such plea. I have been in a court of law where a

man who was arraigned, said to the court that he

was not bound by those laws
; that ever since he

had arrived at years of discretion he had made
one constant protest against them, and so had his

family, and therefore he was not to be punished
for violating them ;

but the court would not listen

to him. And not only do we omit to ask con

sent to the government we impose upon men, and

refuse to receive their dissent, but we will not

allow them to expatriate themselves. We have

a writ of ne exeat regno, by which we can com

pel a man to stay in the country. We can

compel the recusants to bear arms in the defence

of the State, from which they dissent, and to

which they refuse allegiance ;
and if they betake

themselves to overt acts, we hang them for

treason.
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Sir, a majority of the people of this Common
wealth arc disfranchised at this very hour the

women, to say nothing of children and aliens

and the same is true of a majority of the people

of every State in the Union. That is what your
theories arc worth. Again, we have the theory

that government rests on the social compact.

But who now believes in the social compact ?

There may be a few survivors. It is not a fact,

and as a fiction it is useless except for mischief.

Another theory is, that human beings are equal,

and should have an equal voice and an equal

representation in the government. Why, Sir,

look at the government of the United States.

Look at the Senate. I ask gentlemen of experi

ence to tell me what would have been the gov
ernment of the United States where would it

have been to-day, if it had been bas?:l in both

branches, upon exact numerical representation ?

I ask the distinguished Attorney-General, (Mr.

Choate,) I ask any man who has reflected upon
the subject, if the government of the United

States of America would have been in existence

to-day, had both branches been based upon a

system of exact numerical representation ? Would
not the great centralizing power which must

have been the result of the absolute rule of a

mere majority of numbers, have ruined the gov

ernment, by overthrowing the liberties of the

individual and the states ? I do not know that

it is extravagant to predict that the time may
come when, this Federal Senate, where a senator

from Florida represents 20,000 freemen, and a

senator from New York represents 1,500,000

freemen, \vill yet be the citadel of the liberties of

America. Sir, is that an extravagant prediction,

notwithstanding the democratic theory, that any

government not founded upon an equal represen

tation of the people, is an anomaly ? The truth

is, that the best governments are those which

have anomalies ;
and that, because no theories of

this kind can be carried out with safety. We
must base our governments upon such principles

as can be carried into practical effect. Edmund
Burke, the great political philosopher and I do

not know of any political writer to whose opin

ions I would sooner yield Edmund Burke says :

&quot; We have adopted our political institutions into

the bosom of our family affections. We have

called in the aid of the unerring and powerful
instincts of nature to fortify the feeble and falli

ble contrivances of our reason.&quot; That govern
ment is strongest and best which is founded, to

the greatest extent, in the feelings, and affections,

and interests of mankind. Those governments
are the strongest, the safest, and the most bene

ficial, which best adapt themselves to the institu

tions, the feelings, the associations and the habits

of the people. What makes the British govern
ment so strong ? It is a series of anomalies, and

yet, what makes it so powerful and so much

respected ? It is because it takes strong hold

upon the associations and affections of the people,

and adapts itself to their habits and institutions.

Its reforms are slow. No man with common

sense, no man of sound mind, would wish to

drive geometrical lines straight through England,
and give equal representation to all. No man
would wish to give the city of London a hundred

representatives in the House of Commons. I

submit, that notwithstanding your theory of equal

representation, a country town of one thousand

inhabitants is better entitled to one representa

tive in your government, than a city of a hun
dred thousand inhabitants is to a hundred repre

sentatives. I do not mean to say that I would
make a Constitution, and base representation

upon that ground ; but, it is, to my mind, a very

strong reason why we should contiue a system
which produces this result, when we find it in

existence. But even in making a government, I

would not base a government upon absolute

numbers. I should not think a town with

800,000, or even with 50,000, or 30,000, inhabi

tants, ought to have so large a proportionate rep

resentation as one of the little rural towns, where

every man has his property, every man has his

fireside, every man has his family, with his chil

dren at school, his seat in church, and where he

has so strong an interest in the soil, and where

his interest is bound up in and is identical with

the interest of the town and the welfare of the

State. He was born a citizen of Massachusetts,
he lives in that town, his whole life-time, and

there he expects to die and be buried. Should a

town with such a population, of a thousand men,
be entitled to no greater proportionate represen
tation than a city with its heterogeneous mass of

100,000 inhabitants? Look at Boston, for in

stance, with its 130,000 or 150,000 inhabitants. I

have not referred to the statistics, but I shall be

a good deal mistaken if there are not 60,000 or

70,000 of them foreigners.

Sir, as there are no fair auditors in the gallery,

I may venture the assertion that there arc more

women whose occupation shall be nameless, in

Boston, than there are inhabitants in the town
which I have the honor to represent. Now, Sir,

these are not, perhaps, reasons why a government
should be based upon these principles, but I sub

mit, that when we find already in existence, a

representation based upon that principle, it should

take a good deal to satisfy us that the principle

of numbers only should be adopted.
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No\v, Sir, I do not mean to say, by any means,

that I shall vote for the Majority Report precisely

as it now stands. I probably shall not ; but I ask

the judgment of the House, if the objections

urged against chat Report, that it violates theories,

is good for anything ? I hope we shall take some

system which does violate theories. Why, Sir,

instead of the four hundred and twenty honest,

sensible, judicious men, citizens of Massachu

setts, who compose this assembly, who look to

precedent and usage, and who respect the feelings

and associations of the people of Massachusetts,

I could bring you four hundred and twenty

Frenchmen, who would beat you out and out

vrith theories, and make ten constitutions to your
one. They would divide the State of Massachu

setts into squares, in a manner that would satisfy

the most democratic theorizer just as they did

their own country. They are not satisfied with

being
&quot; democratic democrats.&quot; They are not

satisfied in their national motto with &quot;

Liberty,&quot;

simply, but they must add to that, &quot;Equality,&quot;

and not satisfied with Liberty and Equality, they
still add &quot;

Fraternity.&quot; Well, Sir, the principle

upon Avhich the French Republic was construct

ed, was far more democratic in theory, than any

government which ever has been, or probably
ever will be constructed in America. But, then,

there is a more serious question, which comes up
afterwards : how long will such a government
last ? Why, Sir, as long as the French. Govern

ment lasted, it was the most beautiful theoretic

government that was ever framed in the world.

When it was established, during the revolution

of 184:8, it was proposed to adopt the Govern

ment of the United States as a model, but they

said it was not democratic enough. Our two

Chambers would result, as they said, in one

Chamber, representing one class of men, and

another Chamber, representing another class of

men
;
but if they had only a single Chamber,

and every representative in that Chamber repre

sented an equal number of the people, that would

be democratic, that would be equality.

The honorable member for Berlin, (Mr. Bout-

well,) alluded to the old provinces of France. It

occurred to me that the opinion of that gentleman
was the same which I had entertained during the

late French Revolution. You know that formerly
France was divided into provinces, differing

greatly in territory and population, and that each

of these provinces had its local parliament. But
that arrangement was found to be not democratic

enough. It had the effect to restrain the central

action of majorities, and it violated absolute

equality, so that provinces were abolished, and

the first step from this theoretical equality was to

absolute despotism. While the French Revolution

was progressing, and when a republic w.is about

to be established, it occurred to me to write a

letter to a friend in France, and ask him if it was

not possible to restore those provinces with their

local parliaments, and give them an equal repre

sentation in one house of the legislature. It

seemed to me, that with the restoration of these, a

republican, government might be maintained in

France. And I believe, that if these local com
munities could have been preserved to check the

overwhelming centralizing power at Paris, that

the French might have continued to enjoy, if not

a republican government, a constitutional limited

monarchy, -where their liberties would have been

practically secured to them. But, Sir, the argu

ment on which the provinces wove overthrown, is

substantially the argument with which this district

system lias been sustained here, though I doubt

whether any man, even in that brilliant National

Assembly of France, presented it with more force

and beauty than I am told it was presented in this

Convention yesterday morning.
But there are certain advantages attending this

town system which I think ought not to be lost

sight of. The towns are deliberative assemblies,

and as such they possess many of the essential

elements of sovereignty, not all, \n\t many of

them. They have the power of self-taxation, they
have the power to direct the education of the

children, and until the repeal of our system of

taxation for public religious worship, they had

also the power of directing the religious education

of the people. They were then ecclesiastical

communities, and as such they supported religious

worship, and controlled the religious education of

the inhabitants. But, farther than this, originally

the towns owned the entire soil within their limits.

It was not owned by the inhabitants individually,

but by the corporation. The town parcelled it

out to A, B and C, in such quantities as they

needed, to each his wood-land, his tillage-land

and his pasturage, and what remained was con

sidered as common property, and there are still,

in most of the towns, tracts of this land remain

ing, under the name of &quot; commons.&quot; They, there

fore, not only possessed the other attributes that

have been referred to in this debate, but they also

possessed that highest attribute of sovereignty, the

ownership of the soil
;
and when you go to find

the original titles of lands, you go to the records

of the votes of the towns, by which they distrib

uted among the inhabitants the very soil of the

Cornmonwealth .

I had made up my mind not to make tip my
mind upon this question of representation, until I

had heard it debated through. I hope to be able
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to stand impartially here, for I was born and have

always lived within three miles of this spot where

we now stand, and my associations and interests

are naturally with the cities. I have never lived

much in the country. I have the honor to rep

resent a country town
;
but as it has over 1600

inhabitants, it does not gain any political power

by the proposition of the majority of the commit

tee, and under any system adopted here, it will

be entitled to one representative, or the greater

voice in the appointment of one. I confess there

is an interest created in my mind by the history

of these towns, by the respect which I feel for

what they have done for Massachusetts, by the

feeling I have, that in them and in their existence

and respectability rests one I do not say the only,

perhaps not the chief but one of the greatest

securities for the maintenance of freedom, intel

ligence and equality in the Commonwealth. And
even if it be not the only or greatest security, I

ask gentlemen whether we are strong enough to

throw away or impair even one great security.

I confess, therefore, that my feelings lead me

strongly towards the interests of towns. It is a

practical question, and must be treated as such.

Can these towns retain the right of sending rep

resentatives without such gross injustice as would

cause the system to be rejected by the people

sooner or later ? I doubt very much the possi

bility of retaining it entire. I would wish to see

it retained as far as it can be. I have no plan to

propose as to what shall be done with the smaller

towns. I wish to hear the different plans argued,

before I can make up my mind fully upon that

point. I would give to every large town a rep

resentative, and carry the mark as low as possible

but then I would not district a town, because it is

a deliberative body. The very reasons which

induce us all here to support the town system,

should induce us to preserve the town representa

tion so long as we can, but when the town vol

untarily gives up its town capacity, when the

town comes forward and asks a city charter, and

voluntarily, for its own convenience, surrenders

its town capacity and becomes a city, taking it at

its word, I think it should be districted ; for the

reason to the contrary no longer exists. The

people no longer meet in town-meeting. They
no longer deliberate. They no longer vote on

questions. They resolve themselves into a rep

resentative government, placing all municipal

power and discretion in their Aldermen and Com
mon Council, and simply open polls in their

respective wards, where citizens come up, without

power of debate, or of voting on subjects, merely
to deposit their ballots in the box. It may be

said by gentlemen representing the cities, that it

is unjust not to district a town that sends two or

three representatives, while we district the city.

I meet the argument in this form. The reason

why I would keep the towns entire is, that they
are towns. When they cease to be towns, the

reason ceases. &quot;When they are towns, they meet

and deliberate in open assembly. They do not

elect by convention, ward, or any other system,
but they meet in open caucus, they nominate in

open caucus, and deliberate, and when a citizen

of the town goes into town-meeting he goes with

a voice as well as hand, to speak, as well as de

posit his ballot. When a town voluntarily comes

forward and surrenders its deliberative capacity,

resolves itself into a congeries of wards merely
for depositing ballots in the ballot-boxes, and give

over its deliberative power to its representatives,

then take the town at its word, and district it.

It has already districted itself for all other pur

poses. There I think we can draw a line not

arbitrarily, but founded on reason and principle

and there I would draw it. If a town has two or

three representatives, (and no town will be en

titled to more,) let them choose, as a town, by
general ticket. If it is a city, with three, five, or

thirty representatives, thenmake districts, by wards

or otherwise, and I would not restrict the cities

to single districts. I would have districts for

cities, because I am opposed to the general ticket

system, when it can be avoided, but I am willing

to submit to a general ticket system in towns, in

order to preserve the town system to the extent of

two or three representatives on a ticket. A town

entitled to four representatives will always become

a city.

I am opposed, in every way and form, to in

creasing the power of conventions, and the com
mittees that follow in their train. One of the

greatest and best elements in town representation

is, that the people deliberate in open caucus.

They make their nominations in caucus, and they
vote in deliberative assembly, as we should choose

a president of this Convention. We may talk

there, postpone the meeting, vote an adjourn
ment

;
but a ward cannot, a city cannot. I am

opposed, entirely, to surrendering power into the

hands of conventions and committees, any fur

ther than we are absolutely obliged to do. The

plan introduced by the minority of the Commit

tee, makes the convention system a necessity.

Half of a senatorial district is to choose three

representatives. It will, therefore, be a district

of some 12,500 inhabitants, I think. It will be

obliged to have a representative convention to

make the nominations. With the town system,

we are relieved of all that, and I wish to know if

it is not a great blessing to get rid of this conven-



36th day.] HOUSE OF REPRESENTATIVES. 945

Friday,] DAXA. [June 17th.

tion system ? I never was a member of any com

mittee, either State, town, or county, and, there

fore, am not disclosing the secrets of my prison-

house. And I have nothing to say about these

committees beyond the observation I have had,

which is within the reach of every person. But

what is a representative committee, compared with

a free, deliberative assembly of citizens in their

towns ? The representative convention is a pe

culiarity of America, and a peculiarity of the

last few years. It is a power, grown up by the

side of the Constitution, not known, recognised,

or regulated by law, which controls completely

the governments of this country. It selects the

candidates, and narrows down the act of the peo

ple, to choosing between one or another of these

candidates. The conventions begin in the pri

mary meetings, which are not recognized or reg

ulated by law. Who attend the meetings ? Ac
tive and interested politicians are sure to be there,

and idlers are likely to be there
;
but the sober

citizens, the solid men, to whom the gentleman
for Berlin (Mr. Boutwell) referred, the bone and

muscle, the industrious men, the men Avho have

the best judgment and the least personal interest,

in politics, are rarely there. At that convention

the delegate is selected, and we know how he is

apt to be selected. Then these delegates come

together and form a convention. The first conven

tion I attended, I looked up to with great respect,

the second with less, and the third with yet less.

I submit fo gentlemen whether the history of

one of these conventions is not very much after

this fashion. They meet about eleven o clock in

the morning, and they expect to disperse by four

or five o clock in the afternoon, so as to give the

delegates an opportunity of taking the cars for

home, and therefore the business must be done in

a short time, giving but little chance for deliber

ation. The state central committee I do not

of course refer to any particular party, but

to all parties have selected a gentleman who
is to be the temporary president. An honest

citizen, like myself, who comes up from a dis

tant part of the Commonwealth, surrendered his

business for the day, left his family, and come

to give one day of wholesome deliberation for the

good of the Commonwealth, sees some one

of the state committee get up and propose a

very reasonable proposition that Mr. Jones

should act as temporary president. That strikes

the assembly as a very reasonable proposition,

and there could hare been no better man than Mr.

Jones. Mr. Jones comes forward from a distant

part of the house, receives the congratulations of

his friends, and returns thanks for the unexpected
honor conferred upon him. [Laughter.] In. the

meantime he takes from his pocket a small piece of

paper, a bill of the play, which has been put into

his hands by the state committee ; and, after

making his speech, he suggests that they should

proceed to choose officers and make a permanent

organization. Then a gentleman who happens to

be in the eye of the temporary president, rises and

makes some good suggestions, and, among others,

that they should choose a committee of one from

each county, to determine upon the permanent

organization, and that the chairman shall nomi

nate them? Who else but the chairman can

nominate them ? Can an assembly of a thousand

men select a delegate from each county without

taking an hour to determine the matter by refer

ence to localities ? It must be done by the presi

dent pro tetnpore, and he takes from his pocket
the list of members from the different counties,

and nominates, with surprising facility, a number
of gentlemen to serve upon such committee ;

and

what is a remarkable thing, they are all there,

[laughter,] no one happens to be absent.

[Laughter.] They retire to another room to

report a permanent organization. It astonished

me, in the first convention I attended, to see in

how little space of time they were able to digest

the whole matter, report the names of president,

vice president, and the other officers, having refer

ence to localities, the temperance question, to

religion, and to every possible subject that could

interest any part of the Commonwealth. A most

unexceptionable list, and it is adopted by an

unanimous vote. The president takes his seat,

and the convention has surrendered every atom of

its power at that moment. It is possible, by an

act of revolution, to recover it. But nothing
short of an act of revolution can recover the

power into the hands of the assembly itself.

With how little respect is such a movement met ?

A gentleman gets up and undertakes to revolu

tionize the assembly, but he meets with opposition

from all quarters. A long debate threatens, and

he is put down. The report of the committee

being adopted, the permanent president, who is also

fortunately present, comes forward, returns thanks

for the great honor thus unexpectedly conferred

upon him, and then it is proposed that a com

mittee be appointed upon resolutions. The presi

dent nominates the committee a very judicious

selection ;
the committee go out, and in a very

short time return with a series of twenty resolu

tions, and an address of eight printed pages.

[Laughter.] I have never been, as I said, a

member of either a town, county, district, or state

committee ;
and therefore it will not do for me to

say that those resolutions have ever been seen

before by that committee. I would not venture
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even to make a suggestion of the kind. Still it

may be supposed that those resolutions possibly

may have gone through other hands, and perhaps

may have been set up in type in newspaper

presses throughout the State, that very morning,
to be struck off, unless it should be telegraphed

that they had been modified. Then come the

nominations, and whether you nominate by ballot

or committee and in many cases you cannot

nominate by ballot this thing has been all

arranged, and nothing can change the result but

an act of rebellion or revolution, an act of bolting,

which is the highest political offence I know of;

and there is nothing, since capital punishment
was abolished, which is visited with more severity

than the sin of bolting from the regular nomina

tions of conventions. I submit to gentlemen
whether that is not substantially the history of

our conventions national, state, district, and

county. If these were abuses of a system, I

would not argue from them
; but they are its

necessities.

Mr. SCIIOULER, of Boston. I ask the gen
tleman whether town representatives are not

nominated in the same way, and whether there is

a man in this Convention that has not been nomi

nated in the same way, substantially r

Mr. PIIELPS, of Monroe. The town which I

have the honor to represent, never nominates

in that way.
Mr. DANA. I think if we should call the

roll, it would be found that the delegates to this

Convention were not nominated in that way.
The citizens of a town come together in delibera

tive assembly, discuss the various questions that

come up before them, and if there has been a

caucus, they may set at defiance its action
; but

it is not so at the polls of the district or ward.

&quot;With a deliberative assembly the caucus or con

vention has but little power ;
but without the

deliberative assembly it has an immense power,
and I do not wish to increase it. I should be

sorry to see eighty just such conventions as I

have described meet in this State every year, with

a power of nominating three representatives each.

I would much rather see the people meet in their

respective towns as deliberative assemblies and

pass upon the question of their representative.

If you will keep the system of town represen

tation, I would be in favor of applying the

majority principle to the election of representa
tives from the towns, because I should prefer to

give them the power to vote and vote again, if

there is no majority, and to adjourn two or three

times and discuss and deliberate until they have

satisfied themselves.

That is one reason why I am opposed to the

system brought forward by the minority of the

Comirittce. Besides, if you have these eighty

districts, what is the consequence ? The conse

quence is, that once in ten years you will have to

divide the State into eighty parts, for the pitrpose

of distributing the political power ; and then you
introduce that extraordinary animal described the

other day by the gentleman from Taunton, (Mr.

Morton,) the horrid Gerrymander. &quot;We should

feel the horror of it, the fear of it, or the suspicion
of it, every ten years in this hall. Let us avoid

it, if we can. Let us adhere to the fixed territo

rial limits wherever we can. Wherever vou have

an old territorial limit the inhabitants of which

are in the habit of acting together, adhere to it

and avoid the merely geometrical divisions which

throw the people out of their accustomed associa

tions, and throw them into the hands of interested

parties, who only have the knowledge and skill

to manage the machine.

I had the honor, when I addressed the Conven
tion a week or two ago and I have seen no

reason to doubt the correctness of my statement

to say, that the way in which power is to steal

from the many to the few in this country, is

through the convention system.
There is in this country, no body of men of a

fixed character ready to receive this stolen power.
There is no aristocracy, no cluirch establishment,

no permanent institution to gather together the

little fragments of power as they are stealing

from the many to the few. Where does it go ?

Into the hands of interested and active politicians,

acting through their committees and conventions.

That is the great evil which we have to fear in

this country. It is a serious thing. Politics

will become so complicated that none can under

stand them but those who have an interest to

understand them, a personal motive for giving
time to their study.

We have already voted to have councillor dis

tricts, not irrevocably, perhaps, for we may
reconsider the vote

; but we have, I think, some

eight of them
;
then we have forty senatorial dis

tricts, and eleven congressional districts
; and

and now it is proposed to make eighty represent

ative districts. My head is more likely to swim
in trying to comprehend this complex multiplicity
of districts than the head of my distinguished

friend, the Attorney-Genoral, was in contempla

ting the phenomenon of the people passing
statutes in mass meetings. I think it Avill be

more likely to confuse the great mass of men in

the State, the solid men, whose minds are away
from the cares and interests of politics, and tend

to place the power in the hands of interested

politicians, than any course you can adopt.
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There is another reason which I will not delay

the Convention long in commenting upon ;
be

cause it was so well presented yesterday by the

delegate for Berlin, (Mr. Boutwell ;) the appre

hension of the centralization of power in the

large cities in the Commonwealth. This is no

bugbear. It is a reality. Every escaped patriot

from Europe considers centralization the thing

most to be feared there. They view it as the

greatest curse of the country from which they
have fled. There is no danger from which the

transceiidently eloquent Magyar, who addressed

us a year ago or more, warned the people of

America against, more than centralization. You
know the fear of it in the national government,
and how we are clinging to State rights and sena

torial representation, as a means of checking the

great power of mere majorities, in this immense

country, acting through a centre at Washington.
I will not delay you with statistics, but I sup

pose it has been proved here, for nobody has con

troverted the figures, that before the end of this

century, according to the present rate at which

the cities are increasing, the majority of the pop
ulation of this Commonwealth will be found in

some six or eight large cities. If we base our

representation purely on numbers, then we shall

have to take the consequence, that all the politi

cal power in this State will be vested in some six,

eight, or ten large cities. But it does not require

a mimerical majority to give the cities the control.

Is it not true now, that forty-four members from

one city have more political power than forty-

four members from forty- four scattered towns in

Berkshire, Worcester, Barnstable and Nantucket ?

Do not they combine a weight of power in favor

of their constituents ? Do they not have an

identity and a unity which the towns have not r

And have they not a community of interest

which the towns have not r I do not go far into

political arithmetic, but I would like to ask

sagacious men, whether thirty men from a city

have not more power than fifty from towns

scattered over the State ? Therefore you do not

need to wait until the cities have a majority of

representatives you only need wait till they have

somewhere near a majority, to see the political

power fall into their hands.

My affections are strongly with cities. I have

passed all my life in, and I now am &quot; a citizen of

no mean city ;&quot;
but I do not desire to see the

political power in this Commonwealth vested

solely in them ; and if it is necessary to violate

the principle of numerical equality to some

extent in order to prevent that result, I, for one,

am ready to do it. I will not do injustice ;
and

perhaps the plan of the majority does injustice,

60

for injustice never answers its intended purpose.
But I would violate mere theories to avoid this

resiilt.

It is a mistake to treat the 1,000,000 inhabi

tants of Massachusetts as if they were so many
units. They are formed into organizations and

communities, having common interests and

objects, and some of these are one hundred times

stronger than others. They are partnerships, to

some extent, and should not, in all respects, act

per capita.

Who compose the population of our cities ?

There is great wealth, intelligence, and refine

ment among the population of cities
; but does

their population, for political purposes, compare
with the population of the country ? Is there

one hundred times as much right to a represent

ative, in a city of one hundred thousand, as in a

rural town of one thousand inhabitants ? I think

not. Our cities are peculiar. If our cities were

like the cities of Greece ;
if Boston were, as she

sometimes styles herself, the Athens and John

Randolph said that might be, but he never had
seen the Athenians [laugh] if Boston were the

Athens, and Worcester the Sparta, and New
Bedford the Corinth of an ancient Greece, with

fixed, indigenous and homogeneous populations,

it might be otherwise. A hundred thousand

American men, or naturalized citizens, for I do

not wish to draw any invidious distinctions,

having intelligence and education, would have
much the same rights in a city as anywhere else.

But that is not the character of the Atlantic

cities. They are, to a certain extent, mere plat

forms on which rest the immense transient mass

of immigrant population. There is constantly

pouring into the cities and manufacturing towns an
immense floating population, such as the cities of

the old world do not know. A considerable part of

the population of our cities is no doubt made up of

those who are interested in sustaining the institu

tions established there. But there is a great part
also of the population which is of the most tran

sient character possible ; yet it all counts in the

census
;

it counts as money counts, which passes

through the sub-treasury of the United States.

It averages, any day you count it, so many hun
dred thousands, or so many millions, but it is all

in a state of passage ;
each piece counts

; but you
cannot put your hand on one piece that is certain

to stay there long. So it is with the population of

the cities. It is not because they are cities, but

because they are such cities as they are, that I

would guard against their control. So I think I

can concede to a rural population of one thou

sand, one representative, and give a city of one

hundred thousand less than a hundred repre-
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scntatives, and feel that I do no substantial

injustice.

Then, again, there is another reason. I am a

resident of a city, myself, and therefore have a right

to say it. I think that the quiet, sober, second

thought rests more with the rural population than

in the excitement of the city. Cities are more

apt to be moTed by sudden excitement. The

people all live within the reach of telegraphic fire

alarms
; intelligence is conveyed, as in a moment,

from point to point. The whole mercantile pop
ulation meet daily at one place, between the hours

of one and two o clock
;
and the mechanic pop

ulation meet at one place daily, between the

hours of twelve and one o clock
; the lawyers all

live within a stone s throw of one another, and

several of those who constitute so respectable a

portion of this body, come from one entry.

[Laughter.] They have there a power of cen

tralization and of combined action ; and they
have an influence by a community of interests,

much more than people in the country. Nor do

I believe the spirit of liberty is quite as strong
in the cities as in the country wholesome lib

erty. I know that in New York you can get up
a radical mob larger than in any other place, but

that is not the kind of liberty that I mean, nor

should I wish to see it in force anywhere. I

know I am upon a delicate subject, and I mean
to treat it with propriety. But, undoubtedly,
cities are places to which men from all parts re

sort for the purpose of making the utmost of their

fortune ; they resort there for the most part to

answer pecuniary purposes, honorable, undoubt

edly, trading, professional or mercantile
;

but

they resort there for pecuniary purposes, and are,

as it were, a great encampment of merchants,

mechanics, and professional men.

They have the proverbial civil timidity of men
whose fortunes are vested in the fluctuations of

markets. Equally brave men, by nature, are

cautious and compromising when so circum

stanced. Every man s name is on every man s

paper. This is not the case in the scattered ham
lets of the country. I do not mean to say that a

Tea Tax would be paid in Boston now, or the

Stamp Act enforced. I do not say that they would
not be. I should not like to risk a great deal

upon it. But I do not believe they would be en

forced in the rural districts any better than they
were in 1764 and 1773.

These cities own a great portion of the inland

manufacturing towns and villages. Our manu
facturing population is made up of nearly the

same class as the cities. They are very much of

a transient, floating character
;
but they all count

up in the census. These manufacturing towns

and I mean nothing disrespectful or disparaging
to these towns are owr

ned, to a great extent in

the large cities. Now, I do honestly believe that

the Commonwealth of Massachusetts is, and has

been, in the course of a great social revolution.

Why, Sir, I can remember and I have not yet

been called by any one, his &quot;venerable friend&quot;

[laughter] when commerce and agriculture were

considered the strong arms of Massachusetts in

dustry. Manufacturers were looked upon as of

dotibtful expediency. I recollect sailing in a boat,

when I was a boy, called &quot;

Anti-Tariff,&quot; which

had a flag with
&quot; Free Trade and Sailors Ilights

&quot;

at its peak ;
and that was then considered the

cry on which agriculture and commerce imist rally

against the tendency to manufacturing pursuits.

Massachusetts has a hard and sterile soil, which

very scantily repays the labor of the plough and

spade ; but she has great water power, and she

has changed from her original population of

yeomen, who got from the colony a grant of so

many square miles of land, and went out and

owned the soil, and established a little indepen
dent republic, taking care of its own religion, its

own education, its own taxes, holding all the

wrhile an allegiance^to the Commonwealth ;
it has

changed from that to great cities, with a trading

and manufacturing population, and with a sparse,

and I fear it is destined to be a sparser, popula
tion in the small to\vns. The farming interest

will become less and less influential, though im

mediately around the great cities there will be

many small horticulturists. Seven-tenths of the

increase is in the cities.

Now, for one, I am disposed to give the towns

all the political power that can be given them

without injustice. I have no hostility against

manufactures, against trade, against commerce,
or against cities

; and if I had, it would be the

most unwise thing I could do, I suppose, to avow
it. I would do justice, as a legislator, to all in

terests. But I must say that my sympathies go
with the Soilfirst, the Sea next, and the Loom last.

I mean the corporate loom, and not that kind of

manufacturing which a man and his family do at

their own fireside, and at the door-stone in warm
weather. I have no hostility against the corpo
rate loom. I honor our manufacturing cities, and
the manner in which they are conducted

; and I

do not know anything in which I have taken

more satisfaction and pride, than in going through
these cities like Lowell and Lawrence, and show

ing to some Englishman, who has brought letters

of introduction to this country, the manner in

which the manufacturing is conducted the

flower-pots in every window, and the library in

every &quot;sitting-room&quot; and tell him of the far-
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seeing public spirit of those men who founded

Lowell, and which has made it the pride of our

land.

I have taken honest pride in pointing to those

regulations made to support and encourage reli

gion and morals, manners and education, so that

the daughter of any man in the land, the daugh
ter of a clergyman who has died poor, may go
into the mills and work, and may marry the son

of a neighbor, who, in due time, may be an am
bassador at the Court of St. James, where &quot; she

shall stand before
kings,&quot;

and stand well and

proudly, too. I take as much pride as any man,
in these institutions, and I am ready to pay a

tribute of true respect to the Jacksons and the

Lowells, who founded them, and to the Apple-
tons and Lawrences who have continued them
with that far-sighted liberality which made them
feel that it was not only right, but for their inter

est, so to conduct them as to identify themselves

with the moral and religious culture of those who
should labor in their employment.
But I do not believe that in distributing polit

ical power, it is wise to give to these great manu

facturing aggregates, containing so much of a

floating population, and having so great means of

concentrated action with almost the sole power of

the press, as was stated the other day I do not

believe it is wise to give them the sole control of

the legislative and executive departments. I limit

my proposition in that way. I do not mean to

say that it is not wise and just to give them their

share of control, but they ask for the sole control ;

they ask that the governor shall be chosen by
numbers only. They ask that both branches of

the legislature and that the council shall be cho

sen by numbers ;
and where are we to get a check

on the executive, on the council, or on a single

officer in the Commonwealth, if all are to be

chosen by the power of numbers ? Why, you get

your check solely in the House of Representa
tives ? If it is not got here, it is got nowhere.

No, Sir ! Every department of power the Gov

ernor, the Council, the Senate, the House of Rep
resentatives everything is based on mere num
bers, predicated upon a counting of heads of the

floating population, unless you adopt some kind

of a compromise system in relation to the House
of Representatives. Therefore, Sir, it is not fairly

put there is no unfair intention, but it is not

fairly put to say that we are depriving cities of

their power. We simply say, when you get to be

a majority, you can have the power over every
other department of the government, but in this

ancient system of representation we see a barrier

which the people of this Commonwealth would
wish to preserve.

Now, Sir, we do not mean to impose this upon
the cities, for it is the majorities in the cities who
are to pass upon this question the 130,000 peo

ple of Boston, and the 30 or 40,000 of Lowell.

The inhabitants of the cities are to pass upon this

question, for, although the towns are to rote, the

proposition is to be voted for by a majority of the

whole people, and if that majority of the whole

adopt it, I should consider it the sense of the peo

ple that they prefer, in the distribution, not to

put all in the power of such rrarnbcrs as these,

and for the sake of a mere theory. It is their

most valuable bulwark against the power of these

great and combined interests.

As the hour is late, I will not delay this Com
mittee any further. I have merely stated the

convictions of my own mind.

I think it will be for the credit and honor of

Massachusetts, that while she surrenders up to

mere numbers including the whole floating pop
ulation, emigrant and all three of her depart

ments, she should retain this department for the

purpose of a check and balance, in the hands of

the rural population. I do not mean to support
the Report of the majority of the Committee, and

I must vote against the Report of the minority ;

but I hope some system will be adopted by which
we may district the cities and not district the

towns at all, until you come to the smaller towns.

I confess, that upon the subject of the smaller

towns I have no plan, and it is not my desire to

make any plan at present. I hope the ingenuity,

good faith, and good feeling of the Convention

will yet adopt something upon which we may be

nearly unanimous.

Mr. DAWES, of Adams. I move that the

Committee do now rise, report progress, and ask

leave to sit again.

The motion was agreed to. The Committee

accordingly rose, and the President having re

sumed the chair of the

THE CONVENTION,

The Chairman, (Mr. Wilson, of Natick,) reported

progress and asked that the Committee have leave

to sit again.

Leave was granted.

Petition Relating to Government.

Mr. WEEKS, of Harwich, presented the peti

tion of Silas Lamson, and forty-four others, pray

ing that the fundamental changes in government

may be in accordance with the polity instituted by
the Holy Apostles. The petition was referred to

the Committee on the Bill of Rights.

Mr. KINSMAN, of Newburyport, moved that

the consideration of the subject of the House of
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Representatives, in Committee of the Whole, be

postponed until Tuesday next, at ten o clock.

The motion was rejected.

The Convention, then, at a quarter before six

o clock, on motion of Mr. PUTXAM, of Wen-

ham, adjourned.

SATURDAY, June 18, 1853.

The Convention met according to adjournment,

and was called to order at 10 o clock, by the

President.

Prayer by the Chaplain.

The Journal of yesterday was read.

Upon motion by Mr. BUTLER, of Lowell, the

Convention proceeded to the consideration of the

Orders of the Day.

The first subject being upon the final passage

of the resolve reported by the Committee on the

Frame of Government, on the stibject of the

Legislative Department of the Government.

The resolve was read by the Secretary, as fol

lows :

Resolved, That the Constitution be amended

by striking out the first article in the first section

of the first chapter of &quot; Part the Second,&quot; and

substituting therefor the following article :

Article 1. The Department of Legislation shall

be styled the General Court of Massachusetts.

It shall consist of two branches, a Senate and a

House of Representatives, each of which shall

have a negative upon the other.

The Legislature shall assemble every year, on
the first Wednesday in January ; and shall be

dissolved on the day next preceding the said first

Wednesday in January, without any proclamation
or other act of the governor.

Every member of the Legislature shall receive

two dollars and fifty cents per day for his attend

ance ; and for his travel from his place of abode,

once in each session, he shall be paid two dollars

for every ten miles : provided, that, in no case,

shall any member receive more than two hundred

and fifty dollars for attendance upon the Legisla

ture, during his official term.

Mr. BRIGGS, of Pittsfield. The gentleman
from Worcester, (Mr. Allen,) the other day, I

recollect, moved a reconsideration of the vote by
which this resolve was ordered to a second read

ing, in order that he might have an opportunity

to offer an amendment to it
;
but it was suggested

by the President, I believe, that the resolve would

be open for amendment when it shall come up
for a second reading. I am aware that the sub

ject is ore in which that gentleman takes much

interest, and as he is not now in his seat, I trust

the further consideration of it will be postponed
for a few moments, until he arrives.

Mr. KEYES, for Abington. As the gentle
man from Worcester is not here at this moment
to propose the amendment which it is his design
to offer, and as I desire to occupy a short time in

making a few suggestions upon this subject, per

haps I may as well do so now
;
and I intend to

confine my considerations principally to that pro
vision which restricts the session of the legisla

ture to ninety days, under all circumstances, and
in no case allows it to extend beyond one hun
dred days. Now I do not see either the propriety
or the reason of any such provision, and I think

that it grows out of a mistaken idea, altogether,

of the character of the legislation, and of the

consequences of long sessions and large Houses.

But, it is my impression, that it springs from the

ignorance of the community in regard to the

business of the legislature, and in regard to the

influence of large Houses. A great many refer

ences have been made to the action of other

States in this particular, and New York has been

prominently alluded to probably because it has

lately adopted a new Constitution, and made some

provision of the kind which it is proposed here

to adopt. But I wish to have it particularly un
derstood that the House of Representatives of

that State is exceedingly small in proportion to

the number of its population, containing, I be

lieve, only one hundred and twenty-eight repre
sentatives for her three millions of inhabitants.

It has always been said, in Massachusetts, that

the cause of the long sessions and the great ex

pense of the legislature, was the largeness of the

House. But it seems that the sessions of the

legislature of the State of New York, though it

had but a few members, comparatively speaking,
were so long that they thought it wise to intro

duce a provision that its length should be limited

to one hundred days, and that members should

receive no compensation after the expiration of

that time.

And what has been the result ? Precisely what

every man ought, and nmst expect. If the people
cannot make pin heads, establish school-houses

or lyceums, or anything of that kind, without

coming to the legislature, they must give time to

that body to act. Every description of business

of the most minute description, has to be done

through the legislature, and so long as this system
of things is to last the people must give time to

their representatives to think and act. I will

leave it to any gentleman who has been a member
of the legislature, if the difficulty is not that

there is too little debate, and that sessions are not

long enough for the purposes of doing the busi-
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ness. Let any man sit here from day to day from

the beginning to the end of the session, paying as

close attention to bxisiness as he can be expected to

do, and I venture to say, that if he will examine

the record of the proceedings of the session at its

close, and look over the acts and resolutions which

have been passed, he will not recognize that he

has ever before seen or heard of one-half of them.

A great deal has been said in opposition to the

last legislature ; but it strikes me that it might
be selected as an example of an industrious, hard

working body. There were in the course of a

single session over five hundred acts and resolves

passed, and on looking at the character of them,

the infinite variety of subjects that must have

been presented, and the vast amount of labor that

must have been performed by somebody, I ask

you if it could have satisfactorily considered and

reasonably decided all those questions in less

time than it occupied ? It was not the fault of

the legislature that the people came here at the

very last hour with petitions, which it is not its

business to turn aside ;
for it is its duty to attend

to the wants of the people, and so long as they

provide anything to do, it is its business to sit

and do it.

Now, as I said before, I believe that the preju

dice of the people against large Houses and long

sessions, results from ignorance. For it has been

found, generally speaking, that when a man has

once been in the House of Representatives, and

has enjoyed the benefit of experience himself,

though he was ever so much prejudiced previous to

his entering that body, yet he ever afterwards en

tertains a different view in regard to it. I know

very well when I was a member of the legislature,

though I was not absent a single clay from either

a Committee, or from the House, I had to exer

cise what little faculty I possessed in finding out

what was goingon ;
for three-quarters of the ques

tions, I could know nothing of, comparatively,

until there had been a debate upon them. And
it was very well understood that a large number

of questions were decided by the vote of the mem
bers, without the privilege or possibility of under

standing the merits of them.

It seems to me there is but one mode of lessen

ing the length of the sessions, and that is to take

away from the legislature this business. Two or

three years ago, that body undertook to pass gen
eral laws, so that a large part of the business

relating to corporations would be removed from

its hands
;
but so long as the people come here

with their affairs, they must give the legislature

time to accomplish their work. I am in favor of

leaving the legislature unrestricted in the slightest

degree in this matter
;
because it seems to me that

if it is necessary to establish such restrictions,

and the people arc not competent to choose the

proper men to carry on their affairs when it

comes to this, that the people cannot select from

the several towns of this Commonwealth, men
whom they can trust to conduct its business and
use only the proper time for legislation, that it is

an argument against a republican government;
it is indicating that the people are not com

petent to rule themselves, or even choose their

rulers.

At the very last session of the legislature of

New York, when, if they had sat longer than one

hundred davs, they would have run against the

constitutional power, what did they do ? They
would apparently have seen the State of New
York, with all its interests sunk, before they
would have staid there one hour longer without

their compensation. There was a subject pending
of more importance to that State than all others,

and yet they were willing and ready to sacrifice

that, with all its interests, rather than remain one

week in that body after this limit had been

reached.

Sir, ninety days is not a sufficient time in which
to do the business of the legislature of Massachu

setts, which is increasing year by year, and will

go on and increase unless this Constitution shall

provide some way by which it can be relieved of

a great part of its business. So long as the people
come here with their petitions and business, just
so long will the labors of the session increase, and

we have only to look back a few years and con

trast the labors then with the labors of the legis

lature at the present time, and we shall be satis

fied that the business has increased rapidly, and

unless the present system is changed, it will con

tinue to grow upon their hands still more rapidly.

I have been a member of the legislature when it

lasted more than one hundred days, but I did not

find much time was wasted or spent in unneces

sary legislation ; but, on the contrary, the trouble

was that there was such a desire on the part of

some members to finish the business so soon and

shorten the session, that many measures were

voted for before they were properly understood,

and many votes were cast by gentlemen who did

not know even what the question under consider

ation was. The idea of coming here and register

ing the edicts of committees merely, is not just

the thing. The House of Representatives is the

great adult school of the State, and the represent

atives of the several towns arc the links which

bind together the people and the government.

They are the channels through which information

goes from the government to the people, the

means by which the interest in public affairs ig
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maintained in the various parts of the Common
wealth.

And although these remarks may not seem to

be exactly in the line of this argument, still, it is

so intimately connected with another subject

before the Convention that I may allude to it

here. I know there are many towns in Massa

chusetts that are dependent entirely upon that

education which has been received in this hall,

and their town pride, as well as state pride, is kept

up by the information which they have derived

through their representatives to the general court.

The immediate question, however, before us is,

whether we shall or not restrict the representatives
of the people.

But, Sir, it strikes me that the people of Massa

chusetts are competent to elect a body of repre
sentatives who can take care of that matter them
selves. I have never seen any very strong
interest or desire felt by members to remain here

and prolong the session, after the business has

been properly transacted, and it seems to me that

it is an insult to the people to say or even intimate

that they cannot elect representatives who will

transact their business, and retire to their homes
in proper season. Besides, Sir, it is impossible to

fix a rule that shall justly apply in all cases.

There may be, comparatively, a small amount of

business before the legislature, during one session,

but at the next there may be a great increase of it

which will require a long time for consideration

and action. It seems to me, therefore, if this

resolve is adopted, it will confine the legislation

of oiir State within very narrow limits, and pro
duce a greater evil, under the circumstances that

must inevitably arise, than could possibly result

from our present system. It prohibits, altogether,

as I understand the proposition, the sitting of the

legislature after the expiration of the one hundred

days, even if members do not receive compensa
tion

; so that if there is any important question
which may have arisen towards the close of the

session, and requires the action of the legislature,

it must either be blundered through with in a

hasty and inconsiderate manner, or else submit to

this iron rule and be laid over, perhaps to be

acted upon by an extra session. And if it should

so happen in a single instance that an emergency
should require the calling of an extra session

after the members have returned to their homes,
the extra expenditure which would result, would
in my opinion be more in one such year than a

continued session of five years. I hope that the

resolve will not be adopted.
Mr. STETSON, of Braintree. It was not my

intention, when I came into the Convention this

morning, to address this body, and I should not

attempt it now, had not a subject come under

consideration upon which I have desired to make
a few suggestions. Having had some experience

in the House of Representatives and having been a

member of that body during long as well as short

sessions, I have some idea of what the people

expect in regard to this matter. I do not believe

that the people are ignorant of what transpires in

the House of Representatives during the session

of the legislature, or of what takes place in this

body from day to day. On the contrary, Sir,

they are well informed, through the press and

through their representatives, in regard to every
measure that is introduced, and every speech
that is made upon this floor ; and I am confident,

from what I have learned, that they are desirous

that the length of the sessions of our legislature

should be shortened, and that we shall so amend

the Constitution as to produce this result. It is

well known that a large portion of the time of

that body is now occupied in the transaction of

business which may be done by general Acts, or

which may be provided for in the Constitution.

For instance, how much of the time of the last

session was taken up in considering business of a

private nature, Acts of incorporation for manufac

turing and banking purposes, and others of a

similar character, all of which might have been

dispensed with in another way had there been a

provision for that purpose.

The sessions of the legislature have been length

ened out, year after year, by the consideration of

a great many private Acts, and Acts of incorpora

tion, which may, in a great degree, be done away
with by the passage of general laws for those pur

poses. Now, I do not think that the people will

be satisfied to submit to these long sessions, last

ing some four months or more every year. I

know, Sir, that a large portion of this time is

taken up by long speeches from gentlemen who
wish to show their ability and acquire a reputa

tion as great statesmen ;
but if, instead of that,

the members would come here and do the public

business, and when they make speeches, confine

their remarks to the point under consideration,

instead of bringing in extraneous matter and going
back to the foundation of the world for illustra

tions and anecdotes, I think much more would be

accomplished, and it would be done in a much
shorter time. The practice of long sessions has

grown up to be an established custom, and if no

restraint at all is imposed in relation to the mat

ter, perhaps by and by gentlemen will be willing

to come here and sit from January to January ;

and if the people were satisfied with that, of course

they would continue to elect them. I trust that

this Convention, before it gets through with its
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business, will provide in the Constitution for

general laws that shall do away with a large por
tion of the legislation which is now found to be

necessary, year after year. I am not in favor of

large Houses, and I am satisfied that the gen
eral feeling of the public is, that large Houses are

not necessary for the transaction of the public

business, although the sentiment of this body

may be different. I was in hopes that the House

might be reduced to some two or three hundred

members, but therais hardly any proposition be

fore this body which proposes to reduce the

number of members much below four hun

dred, except that reported by the minority of the

Committee, which proposes to introduce the dis

trict system ;
but there does not seem to be much

inclination upon the part of the country members,
or even a portion of the city members, to district

the State at all. If that cannot be done, we shall

have to take the next best thing which we can

get.

The extra session of the legislature of New
York, under their new Constitution, has been

referred to. It seems to me, Mr. President, that

in a State of the size of New York, where the

public interests are so various, and questions of

such magnitude are constantly arising, an extra

session once in a while would not be regarded by
the people as an evil, by any means. As a gener
al thing, I do not think the people of Massachu

setts would regard it as very detrimental to their

interests, if the legislature should not sit more

than once in two years. It might be a benefit ;

and I am inclined to think that I would vote

for a proposition of that kind. I believe the

people would acquiesce in that proposition, if it

should be submitted to them
;
but the difficulty

is, that the gentlemenwho compose this Convention

will not submit such a proposition to the people,

because they think that if the legislature should

only meet once in two years, they could not

assemble here in the metropolis of Massachusetts

quite often enough, and they would not have so

much opportunity to congregate here from the

various portions of the State, and form their

schemes for political effect. But that is not

my practice. When my constituents send me
here, I wish to do their business as speedily
as I can, with a proper regard to the public inter

est, and then I want to go home. But I know
that there have been members upon the floor of

the House, who would not proceed to act upon
the public business unless they could carry some
favorite political measure, which was the main

object they had in coming here. They had
formed some particular plan, or scheme, or

coalition, and everything else must be rendered

subservient to that ;
I do not profess to know

exactly what their object was, for I do not be

long to that party. But that is the way in

which things a- e done here. Political measures,
to carry out party purposes, are regarded as of

paramount importance ;
and if these cannot be

secured, the interests of the people have to suffer,

just on account of this political manoeuvring.

This, Sir, is what lengthens out our legislative

sessions
;
and I trust that this Convention will

not consent that the legislature shall remain in

session more than one hundred days. The people
do not want long sessions

; they understand what

they are about. They do not need to be taught,

as the gentleman for Abington would have us

believe, by their representatives here ; they do

not derive all their knowledge of politics from the

speeches which are made upon this floor, and

which are printed and circulated throughout the

Commonwealth. If they rely upon them for

information, and expect to learn much from

them, I think they will be greatly mistaken.

[Laughter.] But I have said a great deal more

than I intended to. when I rose
;
and I will con

clude by hoping that the Convention will pass a

limitation which will put it out of the power of

the legislature to sit six months in a year.

Mr. SCHOULER moved that the Orders ofthe

Day be laid upon the table ;
which was not agreed

to.

Mr. HALLETT. I desire to offer an amend
ment to the resolve under consideration, which is

to strike out the last paragraph of the resolve, in

the following Avords :

&quot;The Legislature shall by law establish the

compensation of the members thereof, which shall

in no case be increased or diminished during
their continuance in office, but shall never, ex

cept in case of insurrection or invasion, continue
in session longer than ninety days, nor sit during
any year more than one hundred

days,&quot;
and

insert in lieu thereof: The Legislature shall by
law establish the compensation of the members
thereof, but 110 increase of such compensation
which may be thereafter made, shall take effect

during the term for which the members, at the

time of such increase, shall have been elected ;

and no compensation shall be allowed for the

attendance of members longer than for one hun
dred days at any one session.

That is substantially the amendment which I

offered when this question was under considera

tion in Committee of the Whole, and which was

passed by a strong expression of the opinion of

the Committee, but was negatived in the Conven

tion, by the substitution of the amendment of

fered by the gentleman from Taunton, (Mr.

Morton,) and which, I think, was not fully under-
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stood in its bearing. I now offer the amendment

in more condensed language, covering precisely the

principle which, it seems to me, we are ready to

carry out, namely : that the legislature shall

fix the compensation of its members, by which

is meant the legislature assembled next after the

adoption of the Constitution. 2d, that no subse

quent legislature shall touch the question of com

pensation so as to increase it for their own advan

tage, and then, thirdly, that no attendance or

compensation shall be allowed for any one session

for a longer time than one hundred days.

The difference between this proposition and

the one now* before the Convention i-=, that the

proposition, as it now stands, provides that the

legislature in no emergency, not even in case of

insurrection or invasion, shall sit more than a

hundred days. Upon reflection, I think it will

be generally agreed that the limitation is not

judicious. Pestilence, riot, rebellion, war, or

other urgent causes, might require the legislature

to sit longer, and I have my doubts whether the

Convention is ready to adopt this limitation as an

inflexible rule. There are many reasons which

might be urged against the policy of such a limi

tation. For instance, the House may, by the

division of parties, be so nearly balanced as to

render it impossible, within a short time of the

close of the session, to pass what may be very

important laws, just in their last stages. The

minority may stave off action from day to day,

until the one hundred days are expired. This

limitation, therefore, will offer an inducement to

the minority to resort to parliamentary delays in

order to prevent legislation which they would

not attempt if they knew that the legislature had

the power of sitting over the one hundred days.

These are the reasons why I would strike out

that provision.

But, Sir, the paragraph is objectionable on the

ground of its phraseology. I do not think it is

grammatically constructed ;
and as language of

this sort must, at times, come under the nicest

criticism of judicial construction, it is important
that our constitutional language should be as

precise as the nature of the case will admit.

These are my reasons for desiring that the amend

ment I have offered should be substituted for the

present paragraph.
Mr. KEYES, for Abington. I suppose that in

one sense this amendment may be preferable to

the paragraph as it now stands ;
but in another

sense it seems to me that it is more objectionable

than the one reported by the Committee of the

Whole. It assumes that it will amount to the

same thing a prohibition practically ;
and assum

ing that, it strikes me that it is degrading. It

assumes that this provision will restrict the

sessions to one hundred days, and by what

means ? Not by a bold and manly provision

such as that which says,
&quot; The legislature shall

be dissolved at the end of the
year,&quot;

but on the

ground that the representatives of Massachusetts

are so mean, so avaricious that they would not

sit to transact the business of the State if it were

not for the two dollars a day. And more, Sir, it

assumes that the representatives of Massachusetts

would sit a longer time than is necessary for the

transaction of business, for two dollars a day
without roast beef. It strikes me that this pro

position is absolutely degrading to the people of

Massachusetts, and, in my opinion, it will have

110 beneficial effect.

Now, I believe in the doctrine of the gentleman
from Braintree. If we make it obligatory on the

legislature to pass general laws this would amount

to no restriction, and the legislature would not

need this prohibition. So long as the legislature

is open to the people on all hands, and on all

subjects, it seems to me that this provision is

neither more nor less than taking away the privi

leges of the people which they now enjoy under

the Constitution and the laws. If it is necessary

to prevent the making of these general laws, then

the legislature will adjourn naturally. They will

not have this vast amount of business to do, of

which some gentlemen have spoken.
&quot; What is

the necessity,&quot; gentlemen ask,
&quot; of these pro

tracted sessions?&quot; Why, Sir, they grow out of

the increasing business of the people ;
and yet, by

this provision, we are telling the people of the

United States, and of the world, that the mem
bers of the legislature of Massachusetts are such

sordid men that they will go on sitting from week

to week, and month to month, merely for the sake

of getting this two dollars a day ! Sir, I for one

do not believe any such thing in regard to mem
bers of our legislative body. I do not believe it

ever happened or ever will happen. Now, sup

pose such an emergency to arise in Massachusetts

as in the late case in the State of New York.

Why, Sir, does any body suppose, that because

the two dollars a day was stopped, the legislature

would shut down the gate and go home, and say
that there should be no more legislation, no

matter how important the business might be ?

No, Sir, I cannot believe it, and it seems to me
that it is wrong to fix this inflexible rule for all

time, when we do not know what will be the

consequence. If the business of the Common
wealth should increase in future years as it has

during the last fifteen or twenty years, then a

hundred days will not be enough for the transac

tion of that business. Every-body knows that a
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hundred days have not been sufficient for the

business which has had to be transacted within

the last three or four years. They could not

possibly accomplish the business in that time

which the people required them to perform.

What will be the effect, in ten years, if the busi

ness should increase in the same ratio ? Far

more than one hundred days will be required,

and yet we are to put this iron rule upon the

legislature, and publish to the world the fact of

our belief, that the people of Massachusetts are so

sordid and contemptible that they will continue

to sit in session for the pitiful sum of two dollars

a day after the whole business of the Common
wealth is properly discharged.

Mr. BI11D, of Walpole. I do not care, par

ticularly, about declaring to the world that our

legislators would sit here, from day to day, for

the sake of the per diem allowance, but it seems

to me that the amendment of the gentleman for

&quot;VVilbraham is liable to the objection, that it pro

vides to allow the legislature to sit one hundred

days, and then to adjourn ; and, on the very next

day after adjournment, to be called together to

hold an extra session of another hundred days.

This appears to me to be very objectionable, and,

therefore, I propose to strike out the last clause,

and substitute another provision. I think the

gentleman for Wilbraham will see, that it will

accomplish all that he desires, and will secure

also, what the Convention intended to secure, in

adopting the amendment which was submitted a

few days ago that is, to limit the time of the

sitting of the legislature during the year. My
amendment is, to strike out the last clause, as

follows :

And no compensation shall be allowed for

the attendance of members, longer than for one
hundred days at any one session,

And insert :

And no compensation shall be allowed for

more than ninety days for any one session, or for

more than one hundred days during any year.

Mr. FOSTEll, of Chaiiemont. When I hear

a complaint made about the length of the ses

sions of the Massachusetts Legislature, and find

them compared with those of the legislature of

South Carolina, I must confess that it brings to

my mind the inventiveness of the Yankee charac

ter, of which &quot; nation
&quot;

Massachusetts is a part ;

[laughter,] and I remember also, that she ^Massa

chusetts) goes into all sorts of good things all

sorts of enterprises multiplying business ; that she

goes in for all sorts of reforms everything great,

everything which tries mens characters comes up,

and we say to Massachusetts, &quot;Go it.&quot; [Laughter.]
I rejoice in it; I feel proud of it

;
I rejoice in

this comparison between long sessions of the legis

lature and short ones. I know exactly how it

is in South Carolina. They go into the business

of legislation in November, and they dash right

through it because they all mean to be at home

by Christmas. By that time the business is all

done up. But we do not do so
; we do our busi

ness deliberately ;
and when I sat here the day

before yesterday, and listened to the eloquence

with which we were then favored, I felt that

there was something to be done in the agitation

of thought, and principle, and policy, that should

inform our State, and every man and woman in

it, what wre are living for.

Now, Sir, 1 must say, that I wish for a little

latitude as to the length of our legislative ses

sions. I do not think it will do exactly to tie

down the hands of the legislature at a given

point, or to put up a wall at a given point, and

say to them, &quot; Thus far shall ye go, and no fur

ther.&quot; Surely something should be left to their

discretion.

Mr. EAIILE, of Worcester. I do not know
that I can say that I am satisfied with either the

original proposition or any amendment that has

been proposed. I differ in my opinions, from

many, if not from most of those who have spok

en on the subject. To begin with, I have some

doubt whether long sessions ever have been an

evil in this State. I am in greater doubt, wheth

er the length of the sessions has been attributed

to the right cause, and in still greater doubt

whether the remedy which has been proposed, is

the proper one. If long sessions are an evil,

then it becomes necessary for us to inqvdre, what

is the occasion of them, and to endeavor to pro

vide an appropriate remedy ;
but I really do not

see how this rxile, which is to cut them short off,

whether they have finished their business or not,

is a proper remedy. It appears to me, that the

evil of long sessions if they are an evil does

not grow out of over legislation ; because, so far

as my observation has gone, there is more of a

disposition to get rid of questions, than there is to

legislate upon them. The prevailing disposition

is, to give them the go by, unless there is a man
ifest cause for legislation. The greatest difficul

ties in the action of the legislature of the State,

so far as my knowledge extends, grow out of the

irregular attendance of the members ;
and you

will find, that the complaints that are made about

long sessions and the neglect of business, have

their origin, chiefly, with those members who

make it entirely a matter of personal convenience,

whether they attend to the legislation of the
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State or to their own private business. They are

the men who find fault. They are the men who
go round and demagogueize among the people
about the length of the sessions. You will find

that the complaints do not come from the men
who are here in the morning and in the after

noon, attending to their business, with the Com
mittees when the House is not in session, and,
when it is, devoting their time to the performance
of their duties, and participating in the business
of the session. That is not the class of men who
complain of your long sessions, and of the neg
lect of business

; but it is those who attend to the

public busiriess merely as a matter of personal
convenience, who have business of their own
here, or who live so conveniently to the city as to

go home and attend to their business there, as the
case may be in other words, men who go home
and stay at home, or come here, as they please,
who make their own business the first object,
and who attend to the business of the State only
when it best suits their convenience.

This is the class of men who complain of long
sessions, and of the neglect of business. This is

the class of people that creates the impression
upon the public mind, that the sessions are un

necessarily protracted, and that business is not

attended to. But, so long as the sittings of the

legislature are held in Boston, whence one-half

of the members, such are the facilities of inter

communication with every part of the country, by
means of railroads, can go home at night and
attend to their own private affairs, and while a

considerable portion of the other half can be

attending to their business here in Boston, so long

you will continue to have long sessions, and so

long will legislative business be delayed. You
may make as many constitutional provisions as

you please, for shortening the sessions
; you may

limit them to a hundred, or ninety, or sixty days,
still you will not remedy the evil which is com
plained of. My word for that. You may, by
such a provision, send members home at the

expiration of a specified time, but, you send them
home, leaving the business undone. I have no
doubt of that. Members will not sit here at their

own expense, and they could not, with any degree
of self-respect, after you have said that they shall

not at the expense of the State. You cannot

expect that they should remain here to attend to

your business, when you have declared that you
will not pay them for doing it.

I had not intended to speak at all upon this

subject, but I have been willing, in my broken
manner to express my views in relation to it thus

briefly. You are not getting hold of the right

remedy, but, if you choose to try it, and let the

people see how the experiment will work, I shall

not strongly oppose it, though I cannot, with that

degree of self-respect, which I ought to entertain

for myself, and which I do entertain for the people
of this Commonwealth, very cordially support it.

Mr. SARGENT, of Cambridge. I have listened

with great attention and much interest to this

debate. It has seemed to me that the last legisla

ture has been handled somewhat uncourteously.
I do not know but it may be a part of our duty
here to reflect and animadvert upon the acts of

that body, but if it is not, I submit whether it

is exactly in good taste to do so.

It is alleged here, as a reason for limiting the

sessions of the legislature to a certain number of

days, that the fault of the length of the sessions,

rests entirely with the legislature itself. Now, I

have had some experience, as a member of that

body in this hall, and I have never yet seen the

legislature, occupying seats here, that were anx

ious to lengthen out the sessions
;
but on the

contrary, a vast majority of the members com

posing that body were always anxious to bring its

sittings to a close at the earliest possible day.
The fault then, as a general thing, is not to be

attributed to the legislature. The lengthy sessions

arise from two causes. One is, the great amount
of business which the people themselves present

to the legislature for their consideration, and, Sir,

I believe every gentleman will admit that it is the

duty of the legislature to examine and pass upon

every measure that is presented to them by the

people.

There is another cause, and a very prolific one

I admit, and that is, that there is a certain class of

men, always to be found among those who are

sent to the legislature, who come here with the

idea that every law upon the Statute Book is

wrong, and needs amendment. You will find

those men, almost every morning during the

session, presenting orders, instructing the Judi

ciary Committee to inquire into the expediency
of amending this law and that law, and thereby
consume a great deal of the time of that body. I

recollect one year, when almost every morning, a

certain gentleman was in the practice of presenting

an order of that kind. The committee the next

morning would report that it was inexpedient to

amend the law in that respect. Then he would

follow that report with another order of the same

character, and thus kept the committee laboring

day after day for two or three weeks. At length

the chairman of the committee asked me what

they should do to relieve themselves of so much
useless labor. I told him that I could think of

only one remedy, and that was to let the orders

accumulate for two or three weeks, and then report
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against them in mass. They did so, and thereby

got ahead of the gentleman, and he soon ceased to

trouble them.

The two great and efficient causes then, which

tend to lengthen out the sessions, are the great

amount of business and which is increasing

every year which the people of the Common
wealth themselves send to the legislature for con

sideration, much of which is proper to be acted

upon, and much not worthy of their attention
;

and the other the system which certain members

pursue by endeavoring to amend every law upon
the Statute Book. If you will refer to the docu

ments of the legislature, you will find, that more

time is consumed by the committees of that body
in the examination of matters which are reported

against and rejected, than in the examination of

matters that are considered and passed upon by
the House.

Now, Sir, I hold that these are evils if evils

they are which cannot, or ought not to be

remedied. The first one ought not to be remedied.

The right of petition is a sacred one, and when a

man feels that an evil exists in the State, he ought
not to be deprived of the right of asking that it

should be examined into. The other evil you
cannot remedy, because, some men sent to the

legislature will take the course which I have

described.

But, if the Convention choose to limit the sit

tings of the legislature, I for one, decidedly prefer

the amendment proposed by the gentleman for

Wilbraham, (Mr. Hallett,) to that of the gentle

man from Walpole, (Mr. Bird). I hope, there

fore, at any rate, that the amendment to the

amendment will not prevail, but, if you limit the

session of the legislature at all, that the amend
ment of the gentleman for Wilbraham, will

prevail.

My reason for that is this, no man can foresee

that the ordinary business of legislation, in any
one year, may not require the legislature to con

sume the entire one hundred days ;
and no man

can foresee that there may not be a necessity for an

extra session of the legislature, and in such case

if you adopt the amendment to the amendment,
the members cannot receive any pay, if called

upon to hold an extra session. I hope, therefore,

the amendment to the amendment will not be

adopted. I think the restriction would be too

severe, and such a one as we ought not to impose.
Mr. UPTON, of Boston. I hope the amend

ment of the gentleman from Walpole will not

prevail.

Mr. BIRD. If the gentleman will allow me
to interrupt him, I will relieve him upon that

point. Allow me to say, that though I have not

changed my opinion, that theoretically the propo
sition of the gentleman for Wilbraham, (Mr.

Hallett,) is liable to the objection which I urged

against it, and that mine will remoA-e it, yet,

having come to the conclusion that his amend
ment will practically effect the object desired, I

withdraw my amendment.
Mr. UPTON, of Boston. I hope, Mr. Presi

dent, if any action is taken upon this subject, that

the motion of the gentleman for Wilbraham will

prevail, but I hope the Convention will strike out

the latter portion of that amendment, which lim

its the time of the sessions of the legislature. I

think, Sir, that such a provision strikes at the

self-respect of members of the legislature. Sup
pose, Mr. President, that the legislature, in the

proposition which they submitted to the people in

relation to calling this Convention, had underta

ken to insert a provision to the effect that this

Convention should meet at eight o clock in the

morning, should take one hour for dinner, and

assemble again in the afternoon, and for that ser

vice should receive one dollar and a half per day ;

what would this Convention have thought of it ?

Perhaps the Convention would have thought that

the legislature believed that the honor of belong

ing to such a Convention called of necessity,

only once in twenty, thirty or forty years would
be so much more than that of a member of the

legislature, that a per diem of one dollar and a

half, together with the honor, would be an ample
remuneration.

Now, Sir, I have been a member of the legis

lature of Massachusetts for the usual term of ap

prenticeship, which I think is seven years, and I

may state that during most of that time I worked

very hard. I considered it a post of honor, and
as it was left to my discretion, and to the discre

tion of all the members, to vote upon their pay,
and when they should adjourn, I believe that

discretion was never abused. I found, during

my experience in that body, that gentlemen who

complained the loudest at the length of the ses

sions were those who desired some special legis

lation, and were anxious to get their measures

through. They were in a hurry to get them

passed, and they could only quarrel with the

length of the sessions, because their particular

legislation was thus delayed.

Now, Sir, I think, after the experience many of

us have had in that body, and considering, as I

said, the honor and self-respect of its members,

and the good legislation which we have had on

the whole, this Convention will neither under

take to limit the pay, or the length of the sessions.

The first part of the amendment proposed by
the gentleman for Wilbraham, which provides
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that the rate of compensation of members shall be

established by standing laws, and that no increase

of that pay Avhich shall be made by any legisla

ture shall apply to. the members of that legisla

ture for the time for which they are elected, is, I

think, very proper, because it will do away with

much of the discussion which is had during each

session in regard to the amount of pay. I think

that is as far as this Convention ought to go, and

I hope that part of his amendment will be adopt

ed, and that all of it which relates to limiting the

session to ninety or one hundred days will be

stricken out.

If you limit the sessions of the legislature of

Massachusetts to ninety or one hundred days,

you will, in my judgment, give to the minority of

the legislature a greater power than was ever

given to any body of men. I mean, if you limit

the time, without giving the power to call an ex

tra session. I say, under such circumstances,

place me in the legislature, with a strong minor

ity, and I will defeat any project which is de

manded by a majority of the people of this State.

To avoid this, you must give to the majority an

arbitrary power to stop all discussion and put it

down, in order to bring your session to a close,

and to pass the measures which ought to be

passed. You must either do that, or if you pass
the latter clause of the amendment of the gentle
man for Wilbraham, you will lead to another

thing which is as bad, and that is, you will lead

to the corruption of that body. Suppose the ses

sion is limited, so far as pay is concerned, to ninety
or one hundred days, and at the expiration of

that time there is some great measure pending,
which certain individuals desire to have passed.
The friends of that measure will say to those

members who are in favor of it,
&quot; Remain in

session, and we will satisfy you, as to pay, since

the Commonwealth of Massachusetts refuses it.

Go on and sit a hundred and twenty days, and
we will see that you get your pay.&quot; It seems to

me that in doing so you are taking away from the

people of the Commonwealth the power of send

ing men here, upon whose discretion they rely to

adjourn when their business is perfected, and put
it into the power of individuals, who desire to

carry favorite projects, to pay the majority of the

legislature to remain in session for the purpose
of legislating upon their particular projects.

I hope, from our experience and observation,

%v*e shall be induced not to depart from the good
old rule, &quot;let well enough alone,&quot; and that the

first part of the amendment will be adopted, and
the latter part stricken out.

Mr. LIYERMORE, of Cambridge. I have
some objections to the last paragraph of the

amendment offered by the gentleman for Wilbra

ham, (Mr. Hallett). I would do nothing to

compromise the legislature, or to affect their

credit with their constituents, or with the public.
I have, with my friend from Boston, (Mr.

Upton,) who has just taken his seat, served seven

years in the legislature, and during almost every
session the question as to the compensation of

members has been brought up. A great deal of

the time of the legislature has been consumed in

discussing and settling that question. Now, in

stead of wishing to do anything to lower the dig

nity of the legislature, I wish to raise it by taking
this question out of their hands. I do not wish

to place my friends, or any members of the legis

lature, in a position where they will be tempted
to vote one way when the vote is by voice, and to

vote another way when the yeas and nays are

called. I want a provision in the Constitution,

by which the compensation of members of the

legislature shall be fixed and fixed at a sum
which shall be ample, proper, just and fair.

I have some desire, too, indirectly perhaps, to

limit the length of the sessions. My colleague

(Mr. Sargent,) has spoken of legislation in

the House, as being carried on with the greatest

care and speed possible ;
and he said there

was no delay in carrying through the meas
ures before the legislature, at least there was
no delay but sxich as was unavoidable and ir

remediable. But, Sir, he will recollect and so

will a great many others who have had experi
ence in legislative affairs that the greater part of

the business of the session is done during the

latter part of it, because the members are all

looking forward to a certain period when they
will adjourn, and before which their business

must be accomplished. It will not be denied, I

think, by any one who has had legislative expe

rience, that when a day is fixed in the minds of

members for adjourning, they are ready to, and

do, go to work with a little more earnestness and

vigor, and accomplish much more than they do

at any other time.

I have prepared an amendment which I shall

offer if the amendment which has been offered by
the gentleman for Wilbraham shall not be

adopted. It is as follows :

Every member of the legislature shall receive

two dollars and fifty cents for each and every
day s attendance, and two dollars for every ten

miles travel from their respective places of abode,
once in each session

; but in no case shall any
member receive more than two hundred and fifty
dollars for attendance during the time for which
he is elected. The Speaker of the House and the

President of the Senate shall respectively receive

five dollars for every day s attendance.
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Mr. SCHOULER, of Boston. If it shall ever

be in order, I propose to offer the following
amendment :

That the legislature shall sit as long as they
are a mind to, regulate their own mileage, and
fix their own pay. [Laughter.]

Mr. ALLEN, of Worcester. I do not believe

the length of the session has much to do with the

number of members composing the legislature. I

think, if we will look at the experience of our

own legislature, and at that furnished by other

similar bodies, we shall find that to be a correct

conclusion. And I am not satisfied that any

gentleman who has addressed the Convention

this morning, has discovered the true cause of the

evil. It seems to me that we are groping in the

dark to discover causes which do not exist, for the

excessive length of the session, when it is per

fectly obvious that the evil can be traced to a

cause which is absolutely apparent. Now, if I

may be allowed to refer to the proceedings of the

last legislature and let no one suppose I would

impute any blame upon that body ;
I do it for the

purpose of illustrating the system of legislation

which has been pursued for many years ; I take

the legislature which has lately closed its session

as a sample of that species of legislation, and not

because it is different in any respect from its

predecessors I think it is evident that the evil

consists in part in the lengthy debates, and not in

the thoroughness which is given to the various

subjects which are before the legislature.

Again, the evil is to be found in the amount
not only of unnecessary business which is trans

acted, but in the transaction of much that is ab

solutely pernicious, from year to year. I have in

my hands a list of the Acts of the legislature

which was lately in session. How many hun
dreds of private Acts this list contains I am not

able to say, for I have not been able to count

them except by columns
;
but I find acts of in

corporation for every species of business which
has been done or could be done in the State of

Massachusetts, and the whole of it might better

be stricken from the statute book
; or, I will not

say the whole, but by far the greater part. I ap

prehend nine-tenths might be stricken from the

statute book, and provided for by some general
law to which the people should be required to

adhere. But enough has been said upon that

subject, and I do not like to take up the time of

Convention by repeating the remarks of others.

I find in this list seventy Acts passed upon
general subjects, to regulate the general affairs of

the people of the Commonwealth. Now Sir, in

all this labor is to be found much mischief, and

great as I deem the passage of so many private

Acts to be, I deem those which change the laws

nows existing upon your statute book to be

much greater. Seventy Acts passed in one ses

sion upon every subject, from providing a remedy
for cases of insolvency down to the measurement
of charcoal

; upon every subject almost that can

be mentioned and for which general laws before

existed. I find that the legislature of last year
did the same thing, and so did almost every pre

ceding legislature. Sir, it is an evil and a great

evil, not so much in the consumption of time by the

legislature, not in the expense which is involved ;

for I take very little account of that ;
it is the

necessary result of very long sessions, bxit in the

entire uncertainty which is thrown over the whole

statute laws of the Commonwealth. Let gentle
men call to mind any law upon the statute book
which affects their business, I care not what it

may be, for the legislature have been trying their

hands at more perfect laws upon every subject,

and tell me if they can rely with any certainty

upon its precise construction. We talk of stand

ing laws to regulate the conduct of men in Mas
sachusetts. We have no standing laws. It is a

misnomer. Call them the rules and regulations for

the conduct of the people of the Commonwealth
for the year 18o3, and you will give the laws of

the Commonwealth of Massachusetts a proper
name. Who believes that the people of Massa

chusetts require a regular new code of laws to be

enacted every successive year by every successive

legislature ? Sir, laws, to be of value, should be

known, otherwise they are a snare
;
and to be

known, they must be abiding and permanent in

their character. And thus perpetual change

ought to destroy or will destroy, if it ought not

all respect for the legislation of Massachusetts,
and for its laws. They are not comprehended by
the lawyers, by the courts, nor by the people.

Another first Wednesday in January will arrive

before the bxisiness men of Massachusetts will

have even read the laws contained in this long

list, and then they will have read them to little

purpose, because the work of change and confu

sion begins again with the recurrence of that day.

Sir, the great object which I think we should

have in view, is to indicate to the legislature the

business they are called upon to perform ; and

that is such legislation as is necessary to meet the

exigencies of the present time, and to correct

those things which time and a long experience

have pronounced to be evils. Why, Sir, there

has not, I apprehend, been a single legislature for

the last eight or ten years, that has not made
some change in the laws relating to a most im

portant subject, which comes right home to every
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man s business, and upon which every man

ought to have some knowledge I mean that of

insolvency. A change is made this year upon
the suggestion of somebody, who, perhaps, has a

case in court, and some provision of the existing

law pinches him a little. A change is therefore

made in all kindness to accommodate that man,

and to remedy that particular evil. The next

year it is found that the law was better as it was

before, and another change is made, and the old

law restored. Now I ask gentlemen to bear in

mind this important fact for I address practical

men that laws fresh from the printer have not

half the value which they have after they have

been in existence and in operation for a series of

years ;
and why ? It is much with a new law as

it is with a new piece of machinery there is a

great deal of friction about it which, until it has

been removed by use, renders the motion uncer

tain and imperfect. There is an uncertainty about

our language, as I think many gentlemen in

this body must know by sad experience, and un

til the laws have received the interpretation of the

courts, which they are sure to do in the course of

time
; then, and not till then, may they be said

to be a rule of action. But a fresh legislature

comes, and, with ruthless hand, uproots the

whole work of past legislation, changes the

whole course of justice, and renders uncertain

that which by the decision of the courts, and by
the general practice and understanding of the

people of the community, had become fixed and

settled.

Now, Sir, I hold that one hundred days will

afford abundant time more than sufficient time,

for the transaction of all the necessary business

of the Commonwealth ;
and if we can in this

way, by a provision in the fundamental law of

the State, indicate to the legislature, the nature of

the duties which they will be specially called

upon to perform, by limiting the time, so that the

whole year shall not be before them, and so that

the whole statute book will not be thrown open
to amendment and alteration in every part, I

think a great benefit will be conferred upon the

people of the Commonwealth.

Sir, the evil is a great one. It is worthy of at

least trying the experiment of a remedy. I am

opposed to the amendment which was adopted the

other day, in Committee of the Whole, and

which stands in the proposition now before you,
because I believe it would be positively danger
ous to fix the limit beyond which the legislature

could not, under any circumstances, go. I think it

would give rise to much mischief in the closing

periods of the sessions. On the other hand, the

amendment which is now before the Convention,

it seems to me, will be entirely inoperative for

the correction of the evil. It may have a pleas

ant sound, but there is no substance in it, and I

apprehend that the Convention had much better

do nothing than to adopt it. The gentleman from

Cambridge, (Mr. Livermore,) has proposed an

amendment which he designs to offer in case that

pending, should be rejected, which is substantially

the original provision as drawn up by the Com
mittee and reported to the Convention. It is

unnecessary for me to say that I approve entirely

of that amendment, and if there are other gentle

men present who entertain the same views, I hope

they will give to the Convention the benefit of

their wisdom and experience. No provision was

originally made for the payment of the speaker of

the House of Representatives and of the presi

dent of the Senate beyond the ordinary compen
sation of members of the legislature, because it

was believed to be unnecessary as a constitutional

provision. We thought it better to provide in

the Constitution for the compensation of the

members simply, and to leave it for the legisla

ture to determine the amount of extra compen
sation which should be given to these officers for

their services. Nevertheless, I have no objec

tion whatever, to an amendment making this

provision. I am not at all particular as to the

manner in which this restriction is to be brought

about, provided it shall not operate with unneces

sary strictness by closing the doors of this hall at

a particular moment, so that no business can,

under any circumstances, be transacted after that

moment shall arrive. I think the same benefit

may be brought about, by limiting the compen
sation of the members to a certain period, with

out saying peremptorily that the session shall

continue no longer.

Mr. BRIGGS, of Pittsfield. I am for some

limit of this kind, but for a reason which I have

not heard mentioned here to-day. I believe there

is prevailing, a general, settled opinion and wish,

upon the part of the people, that something of

this kind should be done. I believe if there is

any one thing upon which the people of the

Commonwealth for the last six, eight or ten years,

without regard to parties or localities, have had

but one opinion, it is that too much time is spent
in legislation. I appeal to every gentleman \\ ith-

in the sound of my voice to say if this is not so.

And this is not an evil which is confined to us

alone ;
it is common to the wholy country. It is

a national misfortune. Then, Sir, because I

believe the people of the Commonwealth expect

and wish that something of this kind should be

done, I am in favor of submitting the proposition

to them. But if I am mistaken in that belief,
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and others who think with me upon the subject
are mistaken, why, the people can correct the

mistake when the question comes to be pre
sented to them. Sir, it seems to me little less

than an absurd ty to say that in Massachusetts

one of the oldest States in the Union, whose
institutions have been long in eixstence, one-

third of every year, more or less, should be

required in making and altering laws. It

seems to me that such a thing is calculated to

bring the whole business of legislation into re

proach. If we fix the limit of the sessions at a

hundred days, then for the next period of thirty

years, ten years of legislation are to be spent in

making and altering laws. Sir, I do not believe

this amount of time is necessary. But in saying
this it is the farthest thing in my mind to reflect

upon past legislatures. I believe the evil has not

arisen from any wish upon the part of any legis

lature to prolong its sessions beyond the time

necessary for the transaction of the necessary

public business. Certainly no one has wished to

stay here beyond that time, for the miserable

sordid consideration of two dollars a day.
I think the evil exists in the mode of transact

ing business in the legislature. Look at the

records of the last legislature and two or three

of its predecessors, and you will find that one of

the evils is not in the consideration but the re

consideration of subjects. Just before I left home,
in looking over the proceedings of the House, I

recollect seeing that there were seven or eight

motions made one morning for reconsideration.

I asked the clerk of the last House what the

number of motions for reconsideration would
amount to, and he thought that they would aver

age one a day, so that we would have one hun
dred and forty motions to reconsider acts after

they had been discussed and acted upon, to be

reconsidered, rcdebated, and to be again acted

upon. And what is the reason of all this ? Why,
one-half of the members live at home, and their

eyes are turned upward and eastward, to mark
the hour for the departure of the cars, and when
that nearly comes, off they go. Those who re

main, and wrho come from distant parts of the

Commonwealth, go on and do business until the

usual time for adjournment. The next morning,
these gentlemen who have been home come in,

and, to their great surprise, find that this bill has

passed, and that one has been defeated, where
fore they rise and move a reconsideration, and so

it goes on day after day. I have the same objec
tion to the resolution as it now exists, as the

gentleman from Worcester, (Mr. Allen,) has.

The resolution, as it now stands, does not admit
of any necessity which would enable the legis

lature to act legally beyond the period of one

hundred days. I would prefer the proposition as

reported by the Committee, substantially that as

read by the gentleman from Cambridge, (Mr.

Livcrmore). That fixes a compensation some

what more liberally than any other plan that has

b#en. presented, and provides that 110 more than

$250 shall be received during any existing legis

lature. That will give members their usual pay,
to the extent of one hundred days, if the public
interests require it, and, in my opinion, when

gentlemen find themselves obliged to limit their

sessions, they will make their rules and modes

of proceeding to conform to the actual state of

things, and public business will be farther ad

vanced than it is at present ; questions of agita

tion will be avoided, which would haATe the effect

of prolonging the session, and the public good be

thereby promoted. In. a long session they have

topics creating more or less excitement and agi

tation, which extend through the whole com

munity, just as a long session of congress keeps
the great sea of public opinion, heaving and swell

ing until the day of adjournment arrives, and

then it settles down into calm and quiet, until

it is again agitated by the same causes. Mark
one thing in reference to that matter. One ses

sion they have a full swing of seven or eight

months, and then comes the short session, but

experience shows that they do about the same

amount of business during the short as the long
session. I have no doubt myself, that the public
interest would be best promoted in this State, by
having our legislative sessions limited to nineij

days.
Mr. BOUTWELL, for Berlin. I rise to second

the motion made by the gentleman for Wilbra-

ham, (Mr. Hallett,) because I think this proposi
tion best accomplishes what it is evident the Com
mittee desires. First, to determine the pay of

the members of the legislature by a standing
law. If his amendment shall prevail, the legis

lature which shall first assemble will fix the pay.
It will be in the power of any subsequent legis

lature to change the pay, but not in any manner
to affect those that come after them. We put the

pay of the members of the general court upon
the question of public policy, and not upon any
question of selfish or private interest, and there

fore I think his amendment wise in that particu
lar. Then next, it seems to be agreed that one

hundred days is all the time that is needed for

a legislative sitting in Massachusetts. In that

opinion I most heartily concur. How can we in

the best way determine the length of the session,

and the manner in which it shall be conducted ?

The amendment of the gentleman for Wilbraham
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proposes that the pay shall cease at the end of one

hundred days. I don t think that gentlemen

coming from various, parts of the State as they

do, -will care about sitting beyond that time.

The amendment does not determine that the ses

sion shall cease at that time, because it may hap

pen, under a pressure of peculiar circumstances,

that even a single hour or a day would be of

incalculable benefit to the public interests, and

I trust, that under such circumstances, there

would l;e patriotism enough on the part of mem
bers to make so small a sacrifice for the public

good. The power still remains in the executive

to call an extra session by proclamation, but that

power will not often be exercised. It is a great

responsibility to be taken lightly, and therefore

an extra session will be called only when there

is some great public exigency calling for such an

act of authority on the part of the executive.

I think that the amendment of the gentleman for

&quot;Wilbraham accomplishes all we desire, determin

ing the compensation of members and the length of

the session in a manner satisfactory to us all, and,

therefore, if the Committee will allow me, I trust

that his amendment will prevail, without any
modification.

Mr. DURGIN, of Wilmington. The amend
ment of my friend for Wilbraham, as well as

those of other gentlemen, seem intended to provide

against the waste of time by the legislature. A
great deal has been said here by gentlemen about

former legislatures squandering the time and ex

tending their sessions a longer time than was

necessary. Let us analyze this charge a few mo
ments. I recollect there was once a legislature

here composed of most excellent Whigs, and they
were intending, they said, not to hinder the pro

gress of legislation at all. But the session proved
a very long one, and they were a great while doing
their business. Then the Democrats, who had

complained so bitterly of the long session, came

into power, and the result was that the people

complained still more. Then the Free Soilcrs or

Coalitionists came into power. They were going
to do the business in seventy-five days, and they

did fix it up in short order. [Laughter.] The

people said if we cannot do better than this, we
will go back to the old Whig system. In 1853

they returned to the old landmarks, and now

things were going to be done in a hurry, in some

thing less than one hundred days. What was the

length of the session ? Almost one hundred and

fifty days. But who believes that past legislatures

sat here and designedly squandered the public

money and time in an unnecessary manner. I

do not believe a word of it. Grave questions

come up here in the old Commonwealth of Mas

sachusetts which cannot be evaded, and the people
desire that they should receive a patient and

thorough investigation, and after that has taken

place, they wish something done. The legisla

ture are not to blame. It is the people who are

to blame. If you restrict the length of the session

in the manner proposed by the gentleman, you
virtually say to the people,

&quot;

you shall not petition

and if you do, we will not hear
you.&quot;

A great

many people suppose that the work of legislation

can be done in six weeks, but this is a matter of

impossibility. For one, I am pretty much of the

opinion, that it is best to let the legislature take

pretty much its own course. Let them come up
here and do the work for which they were chosen.

They were chosen to do Tip the work for the

people, and so long as the people give them plenty
to do, who will complain ? For my part, I think

it is best to leave this matter pretty much to the

candor, sobriety and integrity of the legislature

itself.

Mr. GARDNER, of Seekonk. If it were in

order, I should like to offer an amendment to the

resolves now before the Convention. I propose
to amend them by striking out all after the word
&quot;office&quot; and inserting &quot;no petition shall be re

ceived or acted upon unless presented within

sixty days from the commencement of each

session.&quot; I think if such a provision as that

should be inserted in the Constitution, that all the

evils of the long sessions which have been so much

complained of would be remedied. It does appear
to me, after all we have heard from various gen
tlemen in relation to fixing a specific time for the

adjournment, that it would nevertheless be better

and more in accordance with the views of the

people of the Commonwealth, if you should not

change the time at all. I had rather rely with

the greatest confidence upon the judgment, honor

and integrity of those who shall come tip here

year after year to transact the business of the

Commonwealth with as much facility as possible

and as would comport with the public interests.

If you insert in the Constitution a provision that

no petitions shall be received or acted upon unless

presented within sixty days from the commence
ment of the session, then all trouble will be re

moved, and there is no question but that the

sessions would be abridged in length at least one-

third from what they have been in years past. It

seems to me, that no other provision is necessary
in regard to the limitation. I know it is objected

by some gentlemen that no such provision as

this should be inserted in the Constitution, and

that it should be left to the legislature itself to

make such regulations as they shall deem proper

with regard to receiving petitions. I cannot see
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any objection whatever to such a provision, for

the people will then, understand that all the

business they wish to come before them, every

petition and request should be presented within

the sixty days, and when that is done, the business

of each session would be concluded within the

time contemplated by this resolution, that is within

the one hundred days, and perhaps in less than

ninety.

And it seems to me, I again repeat, that no

other provision is necessary. I would, therefore,

with the leave of the Convention, like to make a

motion to have the resolves thus amended. I do

not know whether it is proper to make that motion

now.

The PRESIDENT. The amendment sug

gested by the gentleman from Seekonk is not in

order at this time, as that matter is before another

Committee of the Convention.

Mr. URLSWOLD, for Erving. I propose, Sir,

to occupy but a moment of the time of the Con
vention. Not having listened to these debates

until to-day, I do not know, except from the

speeches made this morning, what the sense of

the Convention may be. But I hear some gen
tlemen speak in opposition to any restriction upon
the length of the sessions of the legislature, and

therefore I do not know precisely what the amend
ment which is proposed is. Without the experi

ence which some gentlemen have had, I have had

occasion to attend some of the longest sessions of

the legislature which we have ever had in the

Commonwealth, though I believe that the last

one, of which I was not a member, was the long
est we have ever had. When I first took a seat

in the legislature, I went there with the impression
that the business which the members were sent

there to accomplish, might be done in fifty or sixty

days. I supposed really that that was the case.

It was so regarded in the country, that the legisla

ture consumed two or three times as much time

as was necessary, and that the session Avas wasted

and frittered away. But, after some five years

experience in the matter, I find this to be true :

that some portion of the feeling upon the subject

is founded in error
;
that in the present position

of Massachusetts, and with the interests embraced

in this Commonwealth, winch properly come

before the legislature, it is impossible to receive

all the petitions that come before them, to give

them a proper hearing, and act upon all of them,
within the short period I had supposed. There

is the great railroad interest, the commercial, and

the manufacturing interest, the agricultural inter

est, the mechanical interest, and the great system
of common school education, and the great system
of your charitable institutions, ail of which come

61

before the legislature for its action at every

session, and they are all very important sub

jects.

I find, therefore, that, as a matter of fact and as

a matter of practice, the business cannot be done
in that very short time in which I once supposed
it might be done. But the question comes up,
not whether the business can be done in fifty or

sixty days, but is it necessary to sit here one

hundred and forty, or one hundred and fifty days.
I undertake to say, notwithstanding the remarks
of my friend before me, from observation and

experience on this subject, and that too amid the

longest sessions we have had, that it is entirely

unnecessary for the legislature of Massachusetts to

be in session for that length of time, and there

fore I am decidedly in favor of putting some
restriction upon this subject. I am in favor,

therefore, of the Report of the Committee, or at

least of limiting the sessions to one hundred or

ninety days, or somewhere in that vicinity ; and
so far as I have been able to reflect upon this

subject, I think that ninety days is sufficient for

all practical purposes of legislation in this Com
monwealth. The effect is, that with our present

system of railroads, so that so many of the mem
bers can go home, and with the present mode
of conducting business, which is by referring all

the subjects that come before the legislature to

standing or special committees, it is very difficult

to prosecute, with the rapidity which the legisla

ture ought to, the business of the session. The
first month of the session is spent before the com
mittees begin to report to any extent, and then,

unless somebody drives up the members by the

previous question, or something of the kind, the

session is protracted beyond the expectation of

anybody when they first came here. I do not

like to reflect upon members of past legislatures,

but I have sometimes mistrusted that there were

more men in the legislature who were quite wil

ling to see the session protracted, than most

people would be willing to admit. Then, in

point of fact, there is a necessity for putting a

limit, beyond which the legislature shall not go,

or else the session of the legislature will run into

a session of four or five months.

In the first place, I would give a reasonable

time for these great and important questions

which come before the legislature of Massachu

setts, and I think one hundred days is a reason

able time. Then I Avould fix a limit, beyond
which the legislature could not go ;

and the result

of that would be that the members of the legisla

ture, when they come here, wr
ill understand that

they have but one hundred days to do their work
in. The people will also understand that the
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legislature is to sit but one hundred days ; the

business will come in earlier, and the committees

will report earlier* and the whole machinery of

legislation will be put in motion two or three

weeks sooner, and when put in motion it will

move much more rapidly than it does now.

Therefore, I hope that no member of this Conven

tion will vote against limiting the session of the

legislature to one hundred days. I prefer the

amendment of the gentleman for Wilbraham,

(Mr. Ilallett,) rather than the amendment of the

gentleman from Cambridge, (Mr. Livermore,) be

cause, if I understand his amendment, the effect

of it will b&quot;e that we shall have raised the pay of

the members fifty cents a day, and we shall have

to go back to the people of Massachusetts, and

offer them an amended Constitution, in which we
have inserted a provision that the pay of the

members shall be increased fifty cents a day,

while we place no limit on the length of the

sessions of the legislature. We do not know
that they would sanction it, or that the members

of the next legislature will fix the compensation

at the amount we propose. I think the compen
sation of members had better remain the same

that it always has been. Therefore, I shall vote

for the amendment of the gentleman for Wil

braham, and then for the resolve.

Mr. KINGMAN, of West Bridgewater. I

cannot aid the Convention by speeches, and I will

do my part of the work in another way. I am

very anxioxis that we shall accomplish our work and

go home ;
1 therefore move the previous question.

The previous question was ordered.

The question was then taken 011 the amend

ment of Mr. HALLETT, for Wilbraham, and it

was then adopted.

The question then recurred on the final pas

sage of the resolve as amended.

On motion by Mr. MORTON, of Andover, the

yeas and nays were ordered on the final passage

of the resolution.

Mr. KEYES, for Abington. I am in favor of

the first two paragraphs of the resolve, and

opposed to the third. Can there not be a division

of the question ?

The PRESIDENT. The question is suscepti

ble of division.

Mr. KEYES. Then I ask for a division
;
and

I presume there is no necessity for taking the

yeas and nays on the first two paragraphs.

The PRESIDENT. The yeas and nays will

not be taken upon them, unless they are specially

required.

There being no objection, the question was

taken without yeas and nays on the first two

paragraphs, and they were adopted.

The question then recurred on the final passage
of the resolve as amended, and upon that ques
tion the yeas and nays were taken, as follows :

Abbott, Josiah G. Davis, Robert T.

Adams, Benjamin P. Davis, Solomon
Aldrich, P. Emory Dawes, Henry L.

Allen, James B. Day, Oilman
Allen, Parsons Dean, Silas

Alley, John B. Deming, Elijah S.

Allis, Josiah Denison, Hiram S.

Alvord, I). W. Deiiton, Axigustus
Austin, George Duncan, Samuel

Ayres, Samuel Dunham, Bradish

Ball, George S. Eames, Philip
Bartlett, Sidney Eaiie, John M.
Bates, Eliakim A. Easland, Peter

Bates, Moses, Jr. Edwards, Elisha

Bcal, John Edwards, Samuel
Bennett, William, Jr. Farwcll, A. G.

Bennett, Zephaniah Fay, Sullivan

Bigelow, Edward B. Fisk, Lyman
Bigelow, Jacob Fitch, Ezekiel W.
Bird, Francis W. Foster, Aaron
Bliss, Gad O. Foster, Abram
Bliss, William C. Fowle, Samuel
Booth, William S. Freeman, James M.
Boutwell, George S. French, Charles A.

Bradbury, Ebeiiezer French, Rodney
Bradford, William J. A. French, Samuel
Breed, Hiram N. Frothingham, R., Jr.

Brewstcr, Osmyn Gale, Luther

Briggs, George N. Gardner, Johnson

Bronson, Asa Gates, Elbridge
Brown, Artemas Gilbert, Wanton C.

Brown, Hammond Gooding, Leonard

Brown, Hiram C. Gould, Robert

Brownell, Frederick Goulding, Jason

Bryant, Patrick Graves, John W.
Buck, Asahel Green, Jabez

Bulleii, Amos II. Griswold, Josiah W.
Burlingamc, Anson Griswold, Whiting
Butler, Benjamin F. Hall, Charles B.

Cady, Henry Halktt, B. F.

Carter, Timothy W. Hammond, A. B.

Case, Isaac Hapgood, Lyman W.
Chandler, Amariah Hapgood, Seth

Chapin, Daniel E. Haskins, William

Churchill, J. McKcan Hawkes, Stephen E.

Clark, Ransom Hayden, Isaac

Clarke, Alphcus B. Heath, Ezra, 2d

Clarke, Stillman Hersey, Henry
Coggin, Jacob Hewes, James

Cogswell, Nathaniel Hewcs, William H.
Cole, Lansing J. Hinsdale, William

Cole, Sumncr Hobart, Aaron

Cooledge, Henry F. Hobart, Henry
Crane, George B. Hobbs, Edwin
Crcssy, Oliver S. Holder, Nathaniel

Crittenden, Simeon Hood, George
Cross, Joseph W. Hooper, Foster

Cushman, Henry W. Hopkiiison, Thomas
Cushman, Thomas Hubbard, William J.

Cutler, Simeon N. Hunt, Charles E.

Dana, Richard II., Jr. Hunting-ton, Charles P,

Davis, Isaac Hurlbut, Moses C.
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Strong, Alfred L.

Stutson, William

Taber, Isaac C.

Thayer, Joseph.

Thayer, Willard, 2d

Thompson, Charles

Tilton, Abraham
Tyler, John S.

Viiiton, George A.

Wales, Bradford L.

Wallace, Frederick T.

Walker, Samuel
Waters, Asa II.

Whitney, James S.

Wilkinson, Ezra

Wood, Nathaniel

Woods, Josiah B.

Pierce, Henry
Plunkett, William C.

Powers, Peter

Prince, F. O.

Putnam, George
Putnam, John A.

Read, James

Reed, Sampson
Rockwell, Julius

Sanderson, Chester

Sargent, John
Simmons, Perez

Sleeper, John S.

Sprague, Mclzar

Stevens, Charles G.

Stevens, Gfanville

Stevenson, J. Thomas
Storrow, Charles S.

Yeas, 242
; nays, 40 ; absent and not voting,

137.

So the resolve was passed.

Hour of Adjournment.

Mr. WESTON, of Duxbury. On casting my
eyes over the calendar, I see there are many sub

jects yet undisposed of, and as I suppose it is not

expected that there will be any session of the Con

vention this afternoon, I move that the hour of

adjournment be fixed for two o clock instead of

one o clock this day.

The question being taken, on a division, there

were ayes, 91
; noes, 68.

So the motion was agreed to.

Hour of Meeting.

Mr. BATES, of Plymouth. Will a motion at

tills time, be in order ?

The PRESIDENT. It depends very much

upon what it is. [Laughter.]
Mr. BATES. I move, then, that when this

Convention adjourn, it be to meet at this place on

Monday morning next, at ten o clock.

The motion was agreed to.

Report of Committee on Qualification of Voters.

Mr. WALKER, of North Brookfield, submit

ted the following Report from a Committee :

COMMONWEALTH OF MASSACHUSETTS.

In Convention, June 18, 1853.

The Committee on the Qualifications of Voters,

to whom was recommitted the third resolve of

this Committee reported on the 19th of May, to

gether with an amendment prepared thereto, have

considered the same, and report the following

resolves. AMASA WALKER, Chairman.

Resolved, That for the purpose of voting, no

person shall be deemed to have gained or lost a

residence by reason of his presence or absence

while employed in the army or navy of the United

States, or while navigating the waters of this

State, or of the United States, or of the high seas,
or while a student of any seminary of learning.

Resolved, That no person removing his domicil
from one town or city within this Commonwealth,
to another, shall, by reason of such removal, be
deemed to have lost his residence in the former,
for the purpose of voting for National and State

officers, until six months after his removal.

Mr. BIRD, ofWalpole.
vention resolve itself into

I move that the Con-

COMMITTEE OF THE WHOLE

On No. 24 of the calendar, concerning

The Compensation of Commissioners.

The motion was agreed to, and Mr. Nayson,
of Amesbury, was invited to take the Chair.

The Report of the Committee was read, as fol

lows :

In Convention, June 9th, 1853.

The Committee on so much, of the Constitution

as relates to the Frame of Government, &c., upon
an order of June 3d, concerning the Compensa
tion of Commissioners, report that it is inexpe
dient to act thereon.

CHARLES ALLEN, Chairman.

The question was th.cn taken on the acceptance
of the Report, and it was decided in the affirma

tive.

The Committee then rose and reported its action

to the Convention, and,

IN CONVENTION,

The Report of the Committee of the Whole was

agreed to, and the Report of the Standing Com
mittee was accepted.

On motion by Mr. WILSON, of Natick, the

Convention resolved itself into

COMMITTEE OF THE AVIIOLE,

On No. 26 of the calendar, being the Report of

the Committee on the subject of

The Pardoning Power.

Mr. Bradbury, of Newton, was invited to

take the Chair.

The following Report of the Committee was
read :

COMMONWEALTH OF MASSACHUSETTS.

In Convention, June 14th, 1853.

The Committee on so much of the Constitution

as relates to the Governor, to whom was referred

an order of June 3d, relative to the Pardoning

Power, have had the same under consideration,

and report that it is inexpedient to act thereon.

ISAAC DAVIS, Chairman.
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Mr. CHURCHILL, of Milton I did not

know that this subject would be called up to-day,

and I have not prepared myself to say what I in

tended to say with regard to it. I had the honor,

sometime ago, to submit an order to the consid

eration of the Convention, in relation to the ex

ercise of the power to pardon, requesting the

Committee to whom it was referred to consider

the expediency of so amending the Constitution

that public notice should be given by all appli

cants to the executive, for the exercise of the

power to pardon, or to commute the sentence of

convicts. I did not do this, Mr. Chairman, for the

purpose of casting any censure upon the manner

in which this power had ever been exercised, or

for the purpose of limiting or prejudicing its exer

cise in any manner hereafter ; but for the purpose
of giving that assistance to the governor and

council of this Commonwealth, which I presume

they would wish to have, and which I think the

public interest requires in the exercise of this

important function. I also proposed in that order

that the attorney for the Commonwealth, \ylio had

been employed in the trial and conviction of the

person in whose behalf an application for pardon
was made, should be notified, or that his attend

ance should be required at the time the applica

tion is made, that he may give such assistance as

he can, to the governor and council, upon the

subject of the propriety of granting the applica

tion.

I offered the order after consulting with the chair

man of the Committee, and it is at his suggestion,

in part, that I now call attention to the matter.

I desire to move, if it will be in order, that this

Report be recommitted to that Committee, with

instructions to report in conformity with the

suggestions contained in that order.

The CHAIRMAN. The motion is not in

order in the precise shape- in which the gentle

man has made it. The Committee of the Whole

cannot recommit the Report, but they can report

it to the Convention with a recommendation that

it be recommitted.

Mr. CHURCHILL. I will modify my motion

in that manner ;
and I merely wish to say, with

out taking up the time of the Committee, or de

siring to intrude my views upon them, that

while I pay great deference to the opinions of the

gentleman who made this Report, I would like

very briefly to give the reasons why I offered the

order. It seems to me that the whole tendency
of modern legislation has been of a philanthropic
and lenient nature, both as regards the civil and

the criminal law. This is shown, in relation to

the civil law, by the acts which have been passed

for the relief of debtors, insolvent acts, &c.
;
and

it is shown, in regard to criminal legislation, by
the almost total abolition of capital punishment,
and the very great amelioration of the penal code,

particularly in this country. A few years ago,

the number of capital crimes was very large ;

while that number in this Commonwealth is now
reduced to the single crime of murder, and that

is only made capital at the option of the execu

tive. I consider, therefore, that there has been

very great progress in relation to this matter
;

and it is progress that every man commends, be

cause it is in a philanthropic direction. But the

exercise of the pardoning power is not so often

necessary at the present time as it was when the

criminal code was more severe. When the Com
mittee consider tne course of investigation which

takes place in relation to alleged crimes at the

present day, they will perceive that the exercise

of this power is not so frequently required as

formerly. Let us take for an illustration the per

petration of the crime of murder, and consider the

various stages cf investigation, and we shall see how

great safeguards are thrown around the prisoner,

to prevent his conviction, if there are any circum

stances which will permit him to go free. In the

first place, the coroner s investigation, which is

very thorough and complete, of all the circum

stances connected with the case
; next, the investi

gation by the grand jury, who also make a

thorough examination of the offence, and if a

true bill is found, the accused has his trial before

the petit jury, where he has counsel, and the

judges, as well as the jury, are all leniently and fa

vorably disposed, in the spirit of modern times
;

and it is well that they should be so. You know

very well, Mr. Chairman, that juries are very

averse to convict of capital crimes, in this Com
monwealth, if there is any possibility of coming
to any other conclusion. I say, therefore, that the

chances of conviction, where there is any reasonable

ground for acquittal, arc now so extremely rare,

that the exercise of the pardoning power is not

so necessary ( r requisite as it was formerly ;
the

power ought not to be so often and so freely ex

ercised as if the criminal code was more severe.

In the debate which took place a few clays ago,

upon the subject of the abolition, of the council,

it was stated pretty generally that this pardoning

power had been exercised too freely. We know

that in some States of the Union it has been abused.

I do not pretend to say that it has been abused in

this Commonwealth, but I think it is necessary

that some safeguard should be thrown around the

exercise of this power. A man is found guilty

of a violation of the laws of the land, and is in

carcerated, perhaps doomed to death. His friends

for what man cannot find friends when lie is
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in such a perilous condition his friends appear
before the council ;

the relatives are there and

tell their story, and their side of the case alone is

usually heard, as I am informed. Now, under

these circumstances, it does seem to be proper,

before this tribunal makes a decision which is to

interfere with and set aside the verdict of your

laws, that there should be a fair statement of the

other side of the case. Who can tell to what

extent this pardoning power may be carried,

which is to set aside and overrule the decisions of

your courts ? It is a high court of appeals, a

court of errors, which overrides and does away
with the decisions of your juries and your courts

of law. After this long and patient investigation

of the criminal s case before the coroner, before

the grand jury, before the petit jury, and freqxient

hearings upon points of law, for sometimes the

case comes back and is tried a second time ;
after

all this, the decisions of your courts of law may
be set aside, and the criminal may be set free

upon an ex-parte hearing before the governor and

council, where, of course, the feelings of the

pardoning officers are very much enlisted and

strongly appealed to.

I do not speak in favor of limiting or abridging
this power, but merely of introducing in this

Commonwealth what has been found necessary
in other States as a reasonable precaution to guard

against injustice even on the side of mercy. I

only desire, that when an application shall be

made for a pardon by the parties interested in the

matter, and a particular time is assigned for the

hearing of the case, notice shall be given to the

attorney-general of the Commonwealth, or some

other public officer who is conversant with the

circumstances, and that their presence and at

tendance shall be required. I wish now to make
the motion indicated by the Chair, as the proper
means of accomplishing that end.

Mr. CIIOATE said, he had not been aware

that a proposition of this character was to be pre
sented ; and had not given it much reflection ;

but as it struck him favorably, and as he held, by
executive appointment, a sort of ollicial relation

to the general subject, he would say a word in

support of it.

I have been, continued Mr. Choate, so far as

my personal observation has extended and it has

been considerable entirely satisfied with the

manner in which the pardoning power, in this

Commonwealth, has been administered. It seems

to me to have been exercised with humanity, and
with firmness

; and a reasonable discrimination.

Some cases, of much interest, I know to have

been disposed of with great good judgment, and I

do not know that mistakes have been made in any.

I have supposed, also, that the course which
this proposition of the gentleman from Milton,

prescribes, has been in fact often, if not usually,

adopted by the executive. Practically, a repre

sentative of the government ; the prosecuting

officer, or some good man some &quot; solid man&quot;

representing the community, adversely to the

application, is frequently present, or has an

opportunity to be.

It seems to me that this ought to be so. That

which has often been done, but perhaps not

always, it seems to me it may be proper to

require to be done as of course. No one who
has served either in the executive chair, or in the

council, can regard this as implying any criticism

on his own conduct. It never can do harm
;
and

it may sometimes prevent inadvertent and mis

taken action.

Sir, every exercise of the pardoning power in

volves, or ought to involve, substanially the trial

of a case. Always it ought to be a work of

mere reason. No one is to be pardoned from

mere compassion, or caprice to the tears and

entreaty of inconsiderate grief, without regard to

the general good, or some extraordinary circum

stances in the particular case. It is to be a work

of reason. But to be such there must be, as I

have said, substantially a kind of trial of a case.

This should be so, whatever be the ground of

the application. Those grounds are various. It

is sometimes alleged that in the original trial there

was error : mistake of law by the judge : mis

take of fact by the jury ;
that the case, within

the letter was not, at least in the whole extent,

within the spirit of the law
; that there is newly

discovered evidence conclusively evincing the

sentence to be unjust. These are among the

fittest reasons of a pardon. But to determine

whether they exist, or are feigned, there should

be the substance of a trial of the original cause

by aid of all the light cast upon the subject by
the new matter. The law is to be reinterpreted ;

the evidence for and against is to be compared
and appreciated ;

and this is trial ; properly so

called. A case of this description once came

directly within my professional observation. An
officer of a bank was indicted for perjury, assigned

upon his return, under oath, of the state of the

institution. His counsel were confident of his

acquittal ;
the case was somewhat hurriedly tried

;

was submitted without argument ;
and he was

convicted. Public sentiment, just then, was run

ning high against a class of banks and their

managers, and this contributed to the verdict.

An application was made for a pardon ;
the mat

ter was examined substantially as upon appeal ;

without a very strict adherence to technical rules
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of evidence, the whole proof was spread before

the committee
;
and compared with the law and

the result was the completest persuasion that he

was innocent ; and he was pardoned with the full

approval of all good men. Beyond all doubt he

was wholly free from guilt.

That is one class of cases. Others there are in

which the ground of the appeal is an alleged

reformation after conviction. This opens a differ

ent and more delicate inquiry. Some theorists,

and some observers of ample means of investiga

tion practically, hold the opinion that for such

cause alone, pardon should neverbe granted. They
doubt whether, with the hope of pardon in view

the prisoner can attain to that state of &quot; calm res

ignation,&quot; which they assert is indispensable to a

reformation sincere and trustworthy. Our prac
tice must be considered as established the other

way. In our system and opinions punishment is

a reformatory discipline in part ; and when the

reformation may be pronounced to be real, and

the assurances of a correct futxire life are strong

notwithstanding the mildness of our criminal

code, and the satisfactory character of our peni

tentiary department pardon is, in our practice,

sometimes granted. But this, too, demands great

consideration ; the hearing of proofs ; knowledge
of his former life

;
an inquiry concerning the cir

cle of influences within which he is probably to

be brought ;
discernment of character

;
and some

times regard to the opinions of the community
from which he was taken

;
to which he is to be

returned ; and who ought to be made, if possible,

to see and feel that &quot;government does not pro
ceed by chance ;

or under the influence of pas
sion beginning with anger and ending -with

negligence
&quot; and to comprehend that, in the par

ticular case, mercy attains the true ends of the

law and fulfils its spirit. And these investiga

tions are also a trial of a cause.

For such trial, for all investigations terminat

ing in pardon, I think the executive council a

most useful tribunal, auxiliary to the governor.

Every criminal cause is best tried by more than

one mind. Some of that body are usually law

yers ;
all of them have intelligence ; knowledge

of life; skill in judging of character; they con

duct the inquiry with some attention to forms ;

sitting and hearing in each others presence is

itself some security against weakness and precipi

tation.

But after all, it is the essence of everything

resembling trial, that the other party have an

opportunity to be heard. To every application
for a pardon, in a certain and just sense, it may
be said, there are two parties. Two sides there

are to every such cause. At least there are two

to be satisfied ; to be reconciled if possible the

claims of justice the inclinations of mercy.
Unless, then, practical difficulties shall be brought
to view, which at this moment do not occur to

me, I see no harm, and some good, in a provision
for notice to the attorney of the State, who rep
resented the government in the original trial. It

would guard the executive from imposition ; and
it would afford some assurance to the public that

the demands of criminal justice had not been lost

sight of in a secret and ex-parte proceeding. Not

having been aware that the subject was to be

presented, I leave it without further attempt to

support the proposition, and certainly with no

strong feeling in regard to its fate.

Mr. BIKD, of Walpole. I do not propose to

object, particularly, to the proposition of the gen
tleman from Milton, but it seems to me that the

idea of its necessity proceeds from a misappre

hension, to some extent, of the facts of the case.

Of course, I express my opinion with very great
deference to the learned gentleman who has just
taken his seat

; but, so far as I know anything
about the pardoning power, it is not exercised

mainly in the revision or rehearing of cases. If

that were the fact, of course it would be impor
tant that there should be something like public
notice at least that the attorney of the Common
wealth should be notified. As a matter of fact,

Mr. Chairman, there are two classes of cases, and

they comprise very much more than a majority
of all the cases which are acted upon favorably

by the pardoning committee, which do not touch

the merits of the trial. One of these is where a

convict has committed, technically, the crime

with which he is charged, but where the circum

stances of the case are such as very much to pal

liate the enormity of the crime. I will illustrate

what I mean by an example. I recollect a case

of highway robbery, where a man had fallen into

bad habits under circumstances such as very
much to extenuate the guilt of the crime. He
had been uniformly an industrious, respectable

and useful citizen until a cloud came over his

domestic life, and he fled from the spoiler of his

domestic peace, to seek, in the haunts of dissipa

tion, oblivion for that only sorrow Avhich time

never heals. His first and only crime was com
mitted under the following circumstances ;

One afternoon, after spending some hours with

a comrade in a grog-shop, between sunset and

dark, they left together, and shortly afterwards

he suddenly turned round upon his comrade,
drew from his pocket something which looked

like a pistol, and demanded his money, at the

same moment thrusting his hand into tl e other s

vest pocket, and pulling out a three dollar bill ;
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both robber and robbed ran, the former evidently
as much frightened as the latter. This was in

the early twilight and in the public streets of a

city. lie was arrested, tried for highway rob

bery, and sentenced to the State Prison for life.

After remaining in prison some eight or ten years,

the case came before the committee on pardons.
Now no one pretends to say that the guilt of this

act, committed under such circumstances, Avas

comparable to the guilt of an act of the kind per

petrated by a regujfir footpad or professional

highway robber who gets his living by the &quot; stand

and deliver
&quot;

of the highway, and yet the pun
ishment is the same. Both are highway robbers,

and neither the court or the jury had any dis

cretion. The sentence must be imprisonment for

life. This is an example of that class of cases

in which you do not review the trial. The facts

in this case were all admitted, and in considera

tion of the mitigating circumstances of the case,

the remainder of the penalty, after some eight or

ten years imprisonment, was remitted.

But there is still a larger class of cases, in

which, as the gentleman, (Mr. Choate,) say^, the

pardoning power should be exercised with greater

caution, cases involving imprisonment for five,

ten, or twenty years, and where it is alleged that

there is an entire change of character a complete
reform. In regard to this class, I take it, that

most of us will agree that, after you have got the

evidence, and are reasonably satisfied that the

convict, if discharged, Avill become a useful and
valuable member of society, he should be par
doned. In such a case, you do not go into the

matter of the trial at all. You do not inquire
whether the conviction was right or wrong ;

the

whole question is is he fitted to become a good
member of society, and will the ends of public

justice be secured and promoted by his discharge ?

Will the objects of prison discipline be accom

plished by his pardon ? Now, for this purpose,
and as it regards this class of ca~es, you do not

go into a review of the trial, nor is the hearing
an ex parte one. You get the testimony of the

whole community in which that man has lived

for the live, ten, or twenty years during which he

has been in prison the warden, the chaplain,
and the subordinates

; and here, as regards this

point his penitence, and his fitness, on that

ground, for discharge you have the evidence on
both sides. It is an examination of all the evi

dence which can apply to that man s life since he
has been in prison ; and, on that ground, and on
that ground alone, you grant or refuse a pardon.
I suggest, therefore, that in regard to these two
classes of cases, there is no necessity for a notice

to the attornev for the Commonwealth.

There is still another class of pardon cases

which surely do not require public notice or the

presence of the prosecuting officer, and that is,

when the convict is very near death, and the dis

ease is such that he can be removed without se

rious injury. He feels the desire, common to

the lowest form of humanity, to die among his

kindred, and no consideration of public policy

requires that that desire should not be gratified.

Allow me to remark, that, in the discussion the

other day 011 the council, gentlemen seemed to

have lost sight of these classes of cases, in con

demning the action of the pardoning power as

uniformly ex parte.

In regard to that class of cases where a rehear

ing is asked for, the usage is, generally, I think I

may say, uniformly to consult the prosecuting

attorney. It appears to me, therefore, hardly
worth while to pxit a matter of this sort into the

organic law
;
that it is a matter which will regu

late itself, and that it is wholly unnecessary to

adopt the proposed amendment.
Mr. HUNTINGTON, of Northampton. Is

there a motion before the Committee on this

subject ?

The CHAIRMAN. There is, but it does not

properly open up the question for discussion.

Mr. ilUNTINGTON. What is the motion?

The CHAIRMAN. It is to recommit the

Report.
Mr. HUNTINGTON. Are there any in

structions ?

The CHAIRMAN. None whatever.

Mr. HUNTINGTON. Then I move to amend
the motion by adding, that it be recommitted,
with instructions to report a clause giving notice

to the prosecuting officer of the intended applica
tion for a pardon. I think the suggestions of

the gentleman representing the Commonwealth,

(Mr. Choate,) are highly proper and

The CHAIRMAN. The gentleman will allow

the Chair to suggest, that the motion and amend
ment had better be made in writing; and also

that the form in which they are now offered is not

the form in which it would be competent for the

Committee to consider them.

Mr. HUNTINGTON. I do not pretend to

know what the form is, but I suggest to the

gentleman who makes this motion to recommit,

that, if that motion prevails, it would be as well

that the matter should be recommitted with the

instructions I have suggested. It can do no
harm if it does 110 good. I can readily conceive

of cases in which the public interest might be

seriously affected for want of such notice. As
the law on this subject stands at present, although
the prosecuting attorney might have notice of
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such an intended application, he is not authorized

to appear before the governor and council in such

case. Were he to do so he would be an intruder.

Perhaps it may be said, that in cases where the

public interest would be subserved the governor
and council would be glad to see the attorney-

general, but I think he ought to be put upon
such a looting as to enable him to appear before

them without the possibility of his being regarded

as an intruder. In such case, if the case was one

which required him to be present he would be

there ; and if not, why of course he would not

be there.

It seems to me, then, thut this is a reasonable

and innocent proposition ;
and in some cases it

may be very important to subserve the public

interest and to promote public justice. I hope,

therefore, that the mover will accept the modifica

tion I have suggested, and that the Committee be

instructed to report in conformity with the sug

gestions which have been made by the attorney-

general.

Mr. SCIIOULER. As all the members who
voted to prolong our session to-day until two

o clock have gone away, except the gentleman

who made the motion, and all those who voted

against it have remained, and as there is not a

quorum present, for I am pretty sure there are

not a hundred members here, and above all, as

gentlemen are talking about highway robberies,

and murders, and all sorts of crime, I really am
afraid to stay ;

and I therefore move that the

Committee rise and report progress, and ask

leave to sit again.

The motion was agreed to, and the Committee

rose.

IX CONVENTION&quot;.

The chairman, of the Committee of the Whole

reported progress, and asked leave to sit again.

Leave to sit again was granted.

Order of Inquiry.

On motion by Mr. ALDRICH, of Barre, it was

Ordered, That the Committee 011 the Qualifica

tion of Voters inquire into the expediency of pro

viding in the Constitution that no voter, during
the time for holding any election at which he is

entitled to vote, shall be compelled to perform
military service, except in time of war or public

danger, or to attend any coxirt as suitor, juror or

witness
;
and no voter shall be subject to arrest

under any civil process during his attendance at

elections, or in going to and returning from them.

Pardoning of Criminals.

Mr. BUTLER, of Lowell. I beg to submit

the -following order, bearing upon the subject

which we have just had under discussion :

That the Secretary of State be requested to

furnish a statement of the number of criminals

pardoned during the last ten years, and the classes

of crimes to which such pardons have been ex
tended.

Mr. BRADBURY, of Xewton. I would sug

gest to the gentleman to amend the order, by re

quiring also a statement of the number of appli

cations for pardons during the same time which

were refused.

Mr. KEYES, for Abiiigton. I think there ought
to be still another amendment. I believe it has

been admitted by the attorney-general that there

has been no complaint upon this ground in Mas

sachusetts, and that the evils dreaded from the

exercise of the pardoning power are rather fanci

ful than real. The amendment which I would

propose is, that the period of time, or amount of

sentence in each case which has been remitted,

should also be contained in the statement asked

for. Let us have first, a description of the crime

and then the sentence, and then the amount re

mitted ; and, in my opinion, it ought to go still

further, and state the reasons of each pardon,

because it very frequently happens that this

power is exercised merely within a week or two,

or perhaps only a few days prior to the expiration

of the sentence. This statement is necessary.

Without it, it will appear that a wholesale and

indiscriminate course of .pardoning has been fol

lowed ;
and people will become so terrified at this

imagined evil that they will not be able to sleep

at night. Many of these pardons are given, not

with the view of mitigating the sentences, but

simply for the purpose of restoring the convicts to

the rights of citizenship to which they would not

be entitled without such pardon. For that reason,

I would move to amend the gentleman s proposi

tion by requiring, that the information to be fur

nished by the Secretary of State should contain a

statement in each case of the amount of the sen

tence which has been remitted. Cases differ

materially in their magnitude, while in many
instances the punishment is the same, whether

for a trivial or an aggravated offence. As we

have already seen in the case adduced by the

gentleman from Walpolc, a man may be impris

oned for life for stealing, in a certain way, the

paltry sum of three dollars, while the man who

walks on change may swindle you out of thou

sands and go unpunished. The only fear that I

have is. that the question will be liable to embar

rassment, because the people who are to have the

advantage of the exercise of this power are fre

quently of the poorest and most ignorant class,

and the council have to tell them how to get their

papers and in what mode to proceed. Now if the
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council are called upon to send to the district

attorney in all these little cases, and all of them

are to go through the formula of a new trial

The PRESIDENT. The Chair must remind

the gentleman that it is not in order to debate that

question on this amendment.

Mr. KEYES. Then I will conclude by mov

ing the amendment which I have suggested, in

the following words :

And also, in cases where pardon has been

granted, a statement of the original sentence, and
what portion of it has been remitted.

Mr. BUTLER. I really wish the gentleman
for Abington, (Mr. Keyes,) would offer an order

to that effect without attaching it as an amend
ment to my proposition. If we put in this order

it will be so long before we get the information

from the Secretary, and so much longer before

we get it from the printer, that we shall be ready
to go home before the information can be ren

dered available. If the gentleman wants some

thing else not embraced in my proposition, I hope
he will be kind enough to ask for it on his own
account. [A laugh.] If he obtains any informa

tion which will open the eyes of the community
I shall be exceedingly glad ;

and even if the infor

mation he desires has not that tendency, yet it

will not do any harm. I simply want a statement

of fact, which, if the Convention do not choose to

order, I can go to the records and obtain for

myself ; but I would prefer to have it officially.

I cannot, therefore, accept the amendment of the

gentleman for Abington. I should have no

objection to the unexpired time being added, were

it not for the delay ;
and I should also like it to

appear whether the council have been engaged in

the trifling matter of pardoning men a few days

prior to the expiration of their sentences, or

whether they act as attornies for criminals in

State Prisons. All right, if it is so
; but let us

have it understood as being constitutionally so,

and not a mere statement in the gentleman s

speech.

But, Sir, I simply want the information for

which I have asked, and I cannot wait the length
of time which would be required to obtain the

information suggested by the gentleman for

Abington. That is all that I wish, and that is

the only reason why I do not accept the amend
ment, unless the Convention should order it ;

but

I will vote with great pleasure for what the gen
tleman wants if lie will put it in a separate order

and offer it himself.

Mr. KEYES. I do not wish to embarrass the

proposition of any gentleman ; but it strikes me,
that if it is important to have this information at

any particular time, it is important to have the

information for which I ask at the same time.

The gentleman will obtain all the information

that he wants, and I will obtain all that I want
;

and it will come together on both points when it

is wanted. And, moreover, I want it for the

purpose of explaining a transaction to which the

gentleman referred during my absence, in regard
to the pardon of a certain criminal. Either he

was misreported in the newspapers in regard to

what he said, or he has misstated the case. I do

not see the force of his argument. At all events,

I want my information at the same time that he

wants his.

Mr. BUTLER. Will the gentleman permit me
to interrupt him for a moment, in order that I

may ask him a question ?

Mr. KEYES. I give way with pleasure.

Mr. BUTLER. To what case does the gentle

man refer ?

Mr. KEYES. To the Honeywell case.

The PRESIDENT. The Chair cannot allow

gentlemen to go into a discussion of this matter

on the present motion.

Mr. KEYES. The argument which the gen
tleman adduces for rejecting my amendment is,

that it will take too much time to obtain the in

formation desired. It seems to me that if the

secretary is going into these cases to find out how

many pardons have been granted, it will take no

longer time to state how much of the punishment
in each case was remitted

;
and even if it should

take a little longer time, I want my information

at the same time that he wants his.

Mr. HATHAWAY, of Freetown. I have no

great objection to the passing of the order, but

really I fear the information we shall obtain will

mislead us. It appears to me that the original

proposition, as made by the gentleman from Mil

ton, (Mr. Churchill,) was all well enough ;
but I

think that those matters which we are seeking to

append to this proposition might mislead us as

well as the community. Will gentlemen tell me
what necessary connection there is between the

original proposition and these matters which are

proposed to be appended to it ? I cannot see that

there is any. In the first place, there is a diffi

culty in reference to these pardons. Strictly

speaking, in reference to these matters, if a man is

discharged from State Prison before his time has

expired, in ninety-nine cases out of a hundred it

is a mere remission of the sentence and not a

pardon a remission of the penalty imposed for

his offence. But a pardon, as I understaiid it,

goes further that. Now, suppose that a man had

been convicted of an offence, and the governor

and council examine the case, and conclude that
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a portion of the term of sentence should be re

mitted. It will not appear in the report of the

returns whether the remission is in consequence
of mistake during the trial, or from what other

cause it may have been made, so that that would

be a defect in the information. There is one

matter which falls within my own recollection,

with which I had something to do. Whether it

will come within the period of ten years to which

the gentleman limits his inquiry, I do not know ;

but a man convicted of forgery went to the State

Prison and stayed his time out. There were

certain rights to which he would have been

entitled had he been pardoned a few days before ;

but he was not pardoned, and could not exercise

those rights, and years and years after the expira

tion of his sentence he was pardoned. The coun

cil never remitted any of the sentence imposed

upon that person at all. He could not testify in

a court of justice as a witness, under such circum

stances, but a full pardon was granted years after

the expiration of his sentence. For aught I

know, that case may come within, the category of

this proposition.

It seems to me, that with these difficulties sur

rounding the matter, and with the liability of

ourselves and the community being misled, we
had better confine our action to the original prop
osition of the gentleman from Milton, (Mr.

Churchill,) which proposes, in applications for

pardons, to call in the prosecuting officer, to at

tend the examination.

Mr. WILSON&quot;, of Natick. It seems to me that

the gentleman from Freetown, (Mr. Hathaway,)
has not exactly comprehended the true position

of affairs, as they stand before the Convention. I

understand the proposition of the gentleman from

Lowell, (Mr. Butler,) to be a simple call for in

formation. That is all, and as such it has no con

nection with the proposition of the gentleman from

Milton, (Mr. Churchill). That matter is not now
under consideration. Whether the proposition

of the gentleman for Abington be adopted or

not, the substance of the proposition is a simple

call for information upon the Secretary of State.

I hope that this matter will be immediately dis

posed of, and that we may then have the privi

lege of following those who have already left the

hall.

Mr. BRADBURY, of Newton. I have no ob

jection to the amendment proposed by the gentle
man for Abington, and it seems to me that the

effect of it is only to carry out the purposes I had

in view, when I suggested before an alteration of

the proposition, to the principal mover.

I think there is much apprehension in the pub
lic mind in reference to the exercise of the par

doning power, and a great deal in the mind of the

gentleman from Freetown, (Mr. Hathaway,) that

is well founded. If we ask for information we
shall get that which is reliable and definite, and

which is not surrounded by that air of mystery
which attends upon partial information, and that

not from an official source.

I think the public misunderstand the extent to

to which the pardoning power has been exercised

for a few years past. As far as I am acquainted

with the matter, having been one of the members

of the pardoning committee for two years, I do

not recollect an instance, during that time, of a

pardon being extended to any one, except in order

to answer the ends of public justice, for the purpose
of making a witness of the individual so pardoned.

In such cases only the penalty is remitted. The

individual is then put upon probation, and if

after a reasonable time he proves himself worthy
of being pardoned, he comes to the governor and

council and gets it, and thereby is restored to

his civil rights. I therefore hope the gentleman
will so modify his proposition as to make it em
brace the length of the sentence and the portion

which has been remitted.

The question was then taken upon the amend

ment proposed by the gentleman for Abington,

(Mr. Keyes,) and it was agreed to.

The amendment of the gentleman from Lowell,

(Mr. Butler,) as amended, was then adopted.

On motion of Mr. WILSOX, the Convention

then, at two o clock, P. M., adjourned, to meet on

Monday next, according to previous order.

MONDAY, June 20, 1853.

The Convention assembled at ten o clock, A. M.

Prayer by the Chaplain.

The Journal of Saturday was read.

Vacancies.

Mr. HOOPER, of Fall River, submitted the

following resolutions, which were ordered to be

printed, and referred to the Committee of the

Whole, having in charge the Report of the Com
mittee on the Judiciary.

Resolved, That it is expedient so to revise the

Constitution that all vacancies occasioned by death,

resignation, or other cause, among the Judges
of the Supreme Judicial Court, shall be filled by
an election at large throughout the State, for a

term of years, so arranged that two shall

not be elected at the same time for the same term

of years.
liesolvcd, That it is expedient so to revise the

Constitution, as to require that provision shall be

made, by law, for the election of all the Judges
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and Justices of Inferior Courts, in districts, for a

term of years ; and that so long as the Court of

Common Pleas shall continue as at present con

stituted, the Judges thereof shall be elected in

districts for a term of years, so arranged
that only one shall be elected in any one year,
unless it shall be to fill a vacancy in an unexpired
term, and the Judge whose term of service is first

to expire, shall be the Chief Justice of said Court,
till such expiration, so that each sht.ll in turn be,

successively, the Chief Justice.

Suspension of Specie Payments.

On motion by Mr. WILLIAMS, of Taunton,

it was

Ordered, That the Special Committee appointed
to consider the expediency of providing that the

legislature hereafter shall issue no special Act of

incorporation for banking pvirposes, also, con
sider the expediency of providing that the legisla
ture shall have no power to authorize nor pass

any law sanctioning the suspension of specie

payment by any association or corporation issuing
bank notes.

On motion of Mr. WILSON, of Natick, the

Convention resolved itself into

COMMITTEE OF THE WHOLE,

Mr Bradbury, of Newton, in the Chair, upon the

Report of the Committee on so much of the Con
stitution as relates to the Governor, respecting the

Pardoning Power.

The Report was read by the Secretary, as

follows :

The Committee on so much of the Constitution

as relates to the Governor, to whom was referred

an order of June the 3d, that said Committee be

requested to consider and report upon the expe

diency of so amending the Constitution as to

provide, that in all applications to the executive of

this Commonwealth for the exercise of the power
to pardon or commute, public notice thereof, and

of the time and place of hearing the same, shall be

given, both in the coun*y where the person in

whose behalf such application is made, was tried

and convicted, and in some newspaper published
in the city of Boston ;

and that it shall likewise be

the duty of the said governor and council to

consult and advise with the attorney of the Com
monwealth who was engaged in the trial and

conviction of such applicant for executive clem

ency, as to the propriety of granting the same, or

to require the presence of said attorney at the

hearing of such application, have had the same

under consideration, and report that it is inexpe
dient to act thereon.

Mr. DAVIS, of Worcester. As I was a mem

ber of the Committee who had this subject under

consideration, I may, perhaps, be permitted to

state the reasons why that Committee reported
that it was inexpedient to amend the article of the

Constitution, relating to the pardoning power.
If I understand the gentleman rightly who made
this motion, he is desirous that notice should be

given in all cases where a pardon is applied for.

But, Sir, in my judgment, this course, if pursued,
would have a most pernicious effect upon the

interests of the people of the Commonwealth.
The object of punishing offenders, as I conceive,

is to reform, and make them if possible, good citi

zens
;
and a pardon restoring the criminal to his

civil rights in the community is very rarely granted
while he is in prison. But the pardon is only

granted after the offender has atoned for his crime

by remaining in prison during the whole term for

which he was sentenced, and suffering the full

penalty of the law, and then going into the com

munity, and establishing a character among the

citizens with whom he has resided. Then, having
for years lived in an unexceptionable manner, he

comes up to the governor and council, and asks

for a pardon, that he may be restored to his civil

rights as a citizen.

Now, what will be the effect of giving notice in

such a case. The effect will be to bring back the

remembrance of the transaction which made the

person an offender, thus blighting his hopes forever,

after he lias endeavored by years of unceasing labor

to regain the confidence of his friends and neigh
bors. Indeed, there is a case in my own experi

ence which will illustrate this point sufficiently.

It is that of a gentleman now in this city, and

connected with one of the first commercial houses

in it, who went before the governor and council

to ask for a pardon. lie had been in prison many
years before on account of some criminal transac

tion, but on being released he had become con

nected, as I said, with one of the first commercial

houses of this city. Can it be supposed that he

wanted the public to know his former disgrace ?

Certainly not. His case having come before the

council, upon inquiry it was found that his rep

utation was as fair and unsullied as the character

of any man in the city of Boston, and he had the

confidence of all who knew him. Under these

circumstances, when he asked to be restored to

his civil rights, after he had atoned for a crime

which was committed in the temptation and has

tiness of youth, by suffering the penalty of the

law, and had established his character once more

among his associates and friends, ought his hopes
to be blasted, and he be compelled to suffer the

mortification of having his former degradation

made known to the community, by any such
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provision as is here proposed ? Sir, I apprehend
there is no member of this Convention who would

desire to have any such course pursued, so far as

the pardoning power is concerned. But there is

the power of commuting sentences ; that comes

under this provision of the Constitution relating

to the pardoning power. In this case, when a

person under sentence of death applies to the

council to have his punishment commuted to im

prisonment for life, notice may be given without

any injury whatever.

There is also the remission of sentences where

a person is in prison and desires to have the resi

due of his term of punishment remitted
;
there

would be no objection under these circumstances

to a notice being given if desirable. But, if a par
don is asked for, which, in almost all cases, is

after the person has been released from his con

finement in prison, and has established a character

as an honest man, and a good citizen, the effect of

such a notice would be most disastrous. I cannot

say what has been the uniform custom of the

council, but I believe it has been that where

there was any doubt existing in regard to the

character or circumstances of the individual who
makes the application, to send word to the prose

cuting officer of the district in which he was tried

and sentenced. The councillors are chosen from

various parts of the State, and the councillor from

that portion of the State where the criminal was

tried is directed to inquire into the circumstances

of the case, and a notice, if necessary, is sent to

the prosecuting officer. There are gentlemen

belonging to the Committee, however, who will

be better able to explain this matter than myself.

But it strikes me that the article of the Constitu

tion relating to this subject as it at present stands,

is better than it would be amended in the manner

proposed by the gentleman from Milton, (Mr.

Churchill,) and such was the opinion of the Com
mittee. In all cases of doubt, it has ever been

the practice of the council to give notice to the

prosecuting officer, and I hope that practice will

not be changed by the adoption of the amendment

of the gentleman.

Frequently a case occurs where every person
interested in the conviction of the man, the judge,

the jury, and counsel, sign a petition for the com

mutation or remission of the sentence. Within

my own observation, a man was committed to

prison by a most respectable and learned magis

trate, but after being committed it was discovered

that the man was insane. Under these circum

stances, a petition was immediately signed by the

magistrate, and all the parties interested in the

prosecution, asking for pardon because there was

a mistake made. I do not know that the man

was innocent, but it would be absurd to punish
an insane man for committing crime.

I think there are instances frequently occurring
where notices would be very injurious to the in

dividuals who make applications, and of no ser

vice whatever
; though there are also cases where

notices have been of service, but discretionary

power has been left in the hands of the council

to act as circumstances require. I hope the

amendment will not be adopted.

Mr. SUMNER, for Otis. It strikes me, Mr.

Chairman, that the proposition which has been

made here in relation to this subject, is not, prac

tically, of a great deal of consequence, either way.
For I suppose, Sir, that the practice heretofore

has been that when the Council have deemed it

necessary and important to do so, they have given
to the prosecuting officer for the time being, such

notice as the case seemed to require. There may
be, unquestionably, some cases whore such no

tice might be inadvisable, and where, too, it

might be advisable to allow the prosecuting offi

cer an opportunity of lifting his voice upon the

side of mercy, and for the benefit of the convict,

for I believe it has frequently occurred, in the ad

ministration of justice to criminals, that facts and

circumstances have come to the knowledge of the

prosecuting officer, which would have led him,
if an opportunity had been afforded by way of

notice from the council, or otherwise, to present
those circxirastaiices, in favor of the accused. As
a general rxile, however, I am of the opinion
that the prosecuting officer ought not to interfere

in an application of a criminal for pardon, for

there are many instances, as I have already

remarked, where his feelings have become so

wrought up and excited in regard to the case

under consideration, that it would not be sub

servient to the purposes of justice to have him
interfere in any such application.

Beyond this, I am of the opinion that the

proposition which is presented here may be varied

beneficially. If any amendment whatever is to

be made to the Constitution in regard to this

subject, I see no objection to the adoption of a

provision similar to that which has been adopted
in the Constitutions of some of the other States

the State of Xew York, for instance that the

whole matter in regard to applications for pardon,
as respects notices, &c., be placed in the hands

of the legislature ;
in order that if they see fit

to make any provision whatever in relation to

that subject, they may have the power to do so.

For the purpose of presenting this subject to

the consideration of the Committee, I would

move, as an amendment to the proposition sub

mitted by the gentleman from Milton, (Mr.
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Churchill,) that the subject be recommitted to

the Committee having it in charge, with instruc

tions to report a provision to this effect, namely :

&quot; that the legislature may provide by law, regula

tions relative to the manner of applying to the

executive for pardon.&quot;

Mr. THOMPSON, of Charlcstown. I was

not present Saturday, when this subject Avas

under consideration, nor was I aware that it was

the subject of discussion this morning, until a

few moments since. And, Sir, I am altogether

opposed to the insertion of any such amendment

or provision as this, in the Constitution of our

State. In the first place, it strikes me that it is

distrusting the council. The gentlemen who
have been elected to that office, are persons in

whom their constituents have reposed the most

perfect confidence, and they are willing to intrust

all matters of this character in their hands, to be

acted upon at their discretion. Having been a

member of the council, I can say, from my own

experience, in regard to the subject of this dis

cussion, that the greatest care has been taken by
that body to guard against the improper release

of criminals from confinement, and the granting

of pardon unnecessarily. I recollect one or two

instances where pardon was granted only after

having been sought for a number of times, and

I think there were only two instances, during

my connection with the council, where the party

was restored to his civil rights. It frequently

happens that a case of extreme cruelty and hard

ship will occur, not so much resulting from the

decision of the court, as from the great rigor of

the law, and I recollect an instance in particular,

which is probably familiar to many gentlemen

present. A young man, in a drunken frolic on

the common, in company with a comrade, robbed

a third party, as it was alleged, who was also

somewhat intoxicated
;
and he unquestionably

was robbed; but the whole amount of money
taken was only thirty-seven and a half cents.

The young man who was said to have taken the

money was sent to prison, and there he had been

confined for fourteen years, when I visited him.

On conversing with the officers of the prison, I

ascertained that he had, during the ten preceding

years, conducted himself with the strictest propri

ety, and sustained &quot;as good a character as any one

of the inmates. His case was brought before the

council, and the balance of his sentence, amount

ing to nearly six years, was remitted. The rea

son for this extreme rigor and cruelty was, that

the minimum of punishment allowed by law for

offences of that character, was twenty years in

the State Prison. I ask gei.tlemen if fourteen

years confinement in a State Prison, for a misde

meanor committed on the eve of a gala day, in a

fit of intoxication, was not a severe punishment ?

I merely mention this fact to show to those per
sons who have never had any experience in these

matters, that there are frequent cases which call

for the exercise of this pardoning power, and

which have very strong claims upon the mercy
of the executive. Hence, as I said in the be

ginning, I hope there will be no restriction put

upon that department of the government which

has this subject under its control, but that they
will be allowed to exercise all the powers with

which they are at present vested. I hope the

Report of the Committee will be accepted without

amendment.

The CHAIRMAN. The Chair would take the

liberty of saying to the Committee that this is an

unusual motion, and would seem to present the

issue, whether a Special Committee is more appro

priate to take this subject under consideration

than the one which reported it to the Convention.

The question is upon the motion of the gentle

man from Milton, (Mr. Churchill,) that the sub

ject be recommitted to the Committee who made

the Report, to which an amendment is offered by
the gentleman for Otis, (Mr. Sumner,) that the

Committee be instructed to report certain provis

ions.

Mr. CHURCHILL, of Milton. If it is in

order, and if the gentleman for Otis consents,

I will withdraw the motion which I made

Saturday, and move to amend the Report in a

manner which I believe will meet the wishes of

the chairman of the Committee, (Mr. Davis,)

with whom I have consulted. I move to amend

the concluding portion of the Report so that it

will read as follows :

In applications to the executive to remit a

portion of a sentence of a person still under con

finement, or to commute, notice shall he given to

the attorney for the Commonwealth of the time

and place of such hearing.

I understand that if the amendment is made in

that form it will receive the approbation of the

chairman of the Committee, and I therefore hope
it may be adopted.

I will say, however, that this proposition was

not brought forward with a view to affect any par

ticular case. It was not designed, by any means,

to reflect upon, or to attack the manner m which

the power of the council has been heretofore exer

cised ; it was not my purpose to do that, nor was

it proposed to limit or abridge, or alter the exer

cise of that power hereafter. It does not injure

nor infringe upon the privileges of persons apply

ing for pardon ;
nor is it intended in any way to
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reflect upon the ability of the council in their

exercise of this authority which is vested in them.

But it is designed to give to the execiitive that

light and assistance in the exercise of this impor
tant function which they desire

;
and which I

think the good of the community requires. And
I hope that gentlemen Avill not hastily vote upon
this proposition from any supposition that it

reflects either upon the past action of the coun

cil, or that it was intended to subserve any special

purpose. It is intended to guard against an

abuse which certainly has existed in other States,

and which may occur in this Commonwealth. I

have no particular feeling upon the matter,and have

therefore modified the proposition, and placed it

in such a shape as to suit the views of the chair

man of the Committee. If I am right he will so

state. If it is not now in order to offer the

proposition, as altered, I will present it hereafter.

The proposition as amended was then again
read by the Chair.

Mr. HALLETT. I merely wish to say that

the Convention having decided upon retaining

the council as a branch of the executive power,
it has appeared to me that it would be wiser to

leave this subject matter of pardoning, just where

we have found it, and trust in its use to the exer

cise of that discretion, which I have no doubt

will be employed by those who will hold the par

doning power in their hands.

I am opposed, generally, to the policy of put

ting into the Constitution matters of detail, if it

can be avoided, and it seems to me that this is a

matter not of principle, but merely of detail, and

one more adapted to legislative action, than to

being made a constitutional provision.

I hope, therefore, that the original Report of

the Committee, that it is inexpedient to act upon
this subject, will be adopted.

Mr. BRIGGS, of Pittsfield. If I heard the

last part of the amendment, as read by the Chair,

aright, it requires that the prosecuting officer

shall be notified in every case of application for

the exercise of the pardoning power, and reqxiires

him to IDC present at the hearing before the

committee.

Mr. CHURCHILL. Ifthe gentleman will allow

me, I will say, that I intend that that part of the

proposition shall read &quot; that notice shall be given
to the prosecuting attorney,&quot; and that the word
&quot;

public&quot; shall be omitted.

Mr. BRIGGS. Then this will be the practical

effect of the proposition. During the sessions of

the legislature the council is always in session,

and the committee on pardons regularly meet

once or twice a week, and cases come before

them from every part of the Commonwealth, and

as a matter of course, notices must be served

upon these prosecuting officers in every county of

the State.

When the legislature is not in session, the

council meet once a month, so that, once in every
four weeks, during the recess of the legislature, ap
plications are made for the exercise of the pardon
ing power, and notices have to be sent to the

prosecuting officers wherever they are. Well,
Sir, if this proposition were merely that notice

should be served, it would be of no consequence

comparatively, but the notice implies that these

officers shall be present at the hearing of the

application.

The CHAIRMAN. The proposition express

ly states that the notice shall require their attend

ance.

Mr. BRIGGS. I supposed so. And the re

sult is that these several officers from all parts of

the State, must come here and await the action of

the pardoning committee. So these men, after

they have secured the conviction of an offender,

are compelled to come here and attend, before the

pardoning committee, the application for mercy.
It seems to me that it is impracticable to do so.

I have before stated, that so far as I know, in

every case of application for pardon, the appli

cants, through their friends, must produce a record

of the conviction, so that the council have before

them an authentic copy of the proceedings against

the. applicant, and the conviction is taken by them
to have been right and legal. The question then

arises, whether there are any new considerations

which entitle the applicant to the exercise of

mercy from the pardoning power.
And I state further, that in all cases of a serious

character, and out of the ordinary course, the

prosecuting officer is notified and consulted, or the

judge who tried the applicant, is consulted by the

committee, and the executive. My impression is

that we cannot place this matter upon a better and

more secure foundation, than it now occupies.

As it is, this power will be exercised as safely,

judiciously and wisely under the present system
of things, as it would be under the proposed

change.
Mr. WHITNEY, of Boylston. It seems to

me that if we recommit this Iteport, it will indi

cate that wre have come to the conclusion, which

surprises me more than anything 1 Li ve vet

heard, that the government has arrived at a period

where there is danger of being too merciful. Now,
Sir, for one, I do not believe that we have arrived

at that state of perfection yet. It seems to me
that this State of ours &quot;our mother &quot;as it is

sometimes called acts very inconsistently with

her children. Places have been provided all over
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the State, in times past, where rum could be ob

tained, and then it holds all men accountable, in

all instances, when sober, for what they have

done when drunk. Is not this true ? Now it so

happens that about one in every twenty, who be

comes accustomed to the use of intoxicatingliquors,

becomes a drunkard, and, as a natural result, they

become worse than beasts, and inflict great inju

ries upon their families and society.

Now it seems to me, that it is proper and con

sistent, that in all cases where a man has been

arrested, tried, convicted and sent to State Prison

when sober, for acts which he has committed

when drunk,* that the council and government
should take all these matters into consideration,

especially as the State has furnished the places

where he obtained the means of intoxication, from

the result of which, directly or indirectly, arises

his criminal act
;
and that they should grant a

pardon if there is sufficient ground therefor, with

out consiilting the prosecuting officer, and without

going back and bringing in the attorneys to argue

the matter over again. It appears to me that the

attorney has no business there. They may be

necessary to try the case at first. But after he

has been proved guilty and sentenced, and been

punished, the question arises, is there any reason

for pardoning the criminal, and that question, I

say, common, men, such as the councillors and

governors of the State, are amply competent to

decide, without calling in attorneys to help them.

I do not think they need any such assistance.

I hope this proposition will not be recommitted,

and that the whole matter be left, as far as the

Constitution is concerned, where it now is. I

believe that the people will uphold the principle

expressed in the words &quot;blessed are the merciful,

for they shall obtain mercy,
&quot; and if you go to

the people with a Constitution containing in it less

of that element, than the old one does, the old

one will find more friends than the new one.

The CHAIRMAN. The motion ofthe gentle

man from Milton, (Mr. Churchill,) has been mod
ified by him, and the Chair will state the question

as it will now stand. The original Report of the

Committee is as follows :

The Committee on so much of the Constitution

as relates to the Governor, to whom was referred

an order of June the 3d, relative to the Pardoning
Power, have had the same under consideration,
and report that it is inexpedient to act thereon.

The gentleman from Milton now moves to

strike out the words &quot;

inexpedient to act there

on,&quot; and to insert in lieu thereof, the following :

Expedient, in all applications to the executive

to remit a portion of the sentence of a person

still iinder confinement, or to commute, notice

shall be given to the attorney of the Common
wealth, of the time and place of such meeting.

Mr. KEYES, for Abington. I entirely concur

in the remarks made by the gentleman for &quot;VVil-

braham, (Mr. Hallett,) that it is altogether un

necessary to alter the Constitution so as to make
it worse, and that it does not need any alteration

in this particular. As I understand it, the gen
tleman who brought forward this proposition has

not claimed, or pretended, that the pardoning

power has been improperly exercised, as a general

thing. It would be strange, if single instances

could not be selected of that kind, for error is

consequent upon all human legislation and ac

tion. The ground, then, is not that the pardon

ing power has been abused. I contend that this

proposition is a reflection upon all past councils,

and that it doubts the ability of all future coun

cils. It assumes that the council have not dis

charged their duties properly, and it orders that

notices shall hereafter be given to the attorney-

general of the Commonwealth, in order to guard

against abuse in the administration of that depart

ment of the government. Such assumptions are

entirely false. The gentlemen who have seats

upon that board, are just as competent to, and are

just as familiar with, the trial of causes, as men
connected with the courts are, and they rise the

same precaution and care, to get the same kind and

amount of evidence to settle the questions which

arise before them, as courts of justice do, though

they may not go so extensively into all the mi

nutiae, or all the technicalities, as courts do. Such

has been the state of facts, and this proposition

all the time assumes, when it makes it authorita

tive to send for these persons, that the council

have neglected their duty in this respect. 13ut it

has been customary to send word, to the district

attorneys of the various counties of the Common

wealth, not always to call them here, bvit to get

all the facts, when needed to throw light upon

any particular case. It assumes that all these

convicted persons are sending up every day,

thousands of applications, and that the council

lors are overwhelmed with them, and do nothing
else but to listen to these applications. Never

theless that is not the case, or in no great measure

the case.

How many thousands of these criminals are

there, coming oftener from the house of correc

tion than from the State Prison, with applications

for pardon, where the applicants are friendless

and alone ;
where they have 110 friends, no coun

sel to come forward and apply for them, and

where, as is the case in nine instances out of ten,

they can only, by their good conduct gaining
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the affections and the heart of the superintend
ent who is over them, induce him to come up and

make application for their pardons, as the only
means they have in their power ? Then where

are they to get these papers ? How are they to

get hack to the county courts, or to the tribunals

where they were convicted, to ohtain the evidence

upon which they were convicted ? Where are

they to get the certificate of the superintendent
of the house of correction, which is also required r

Now, I say, that if these provisions, which the

gentleman from Milton proposes, are adopted, the

effect will be to utterly shut the door of mercy

against thousands of proper and appropriate cases

which should come before that council.

Now, one word in relation to the amount of

business which this council has to do of this

character. During the sessions of the legislature,

of course the council is often in session. It at

tends to such cases as are brought before it, but

oftentimes its sessions are held with nothing of this

character to do. After the legislature adjourns,

however, there are eight months in the year in

which the council still must attend to these cases,

and how often does it hold its sessions, and how
much business does it trans tct ? I recollect

when I was in the council they had some nine

meetings within that time, and including the

time spent in the settling of accounts, in attend

ing to cases of applications for pardon, and in the

transaction of all the other business, on the av

erage, they did not continue in session for more

than two days. But you propose to take away
even the poor facilities which these prisoners

enjoy of bringing their cases before the pardoning

power. Sir, I undertake to say that there are a

thousand cases now of criminals who ought to be

heard ; and if I supposed it was the object or

purpose of the gentlemen who have moved in

this matter, to organize a system by which the

claims of these unfortunate beings could be

better respected; by which friends of the pris

oners could be appointed upon the part of the

Commonwealth for that purprse, who would

bring forward the cases of misfortune, and inno

cence, perhaps of sickness and dying in prison,

I would aid them with all my heart. But, Sir,

unless gentlemen find fault with the administra

tion in these cases, how comes this proposition

before us ? Has somebody seen the angel of

mercy descend too soon upon some repentent and

repenting victim ? Has he seen the light of

mercy shining too early upon some feeble and re

penting sinner? Does he want these cries of

anguish to continue ? Does he wish these groans
of sorrow and repentence upon the part of some

miserable victim of misfortune to be prolonged ?
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Does he wish to restrict still more the reluctant

mercies which are now afforded to these unfor

tunate beings ? Why, then, do gentlemen come
forward with such propositions as this, when
there has been no complaint uttered byVuem that

the administration of this power of mercy has not

been carefully guarded, and when they, by their

own confession, acknowledge that it has been

properly administered ? Are they afraid that

tears enough have not been shed, that groans

enough have not been uttered by these unfor
tunate victims ? If that is their motive, then
there is one class of persons who are more worthy
of commisseration than even the prisoners within

the cells of those prisons. Sir, I do not believe

they come here -with such a purpose. But it

seems to me that a man bearing such a heart and
such a disposition, must be accursed of God and
of man. But I repeat that I do not believe that

the person who introduced this order did it with

any such motive. It may be possible that the gen
tleman may have seen a case where this power
has been abused. It would be strange in a long
administration of this power, if some villain more
adroit and cunning than the others, had not have

escaped improperly. But if there is to be an alter

ation made in respect to this matter, I hope it will

be to organize a system by which thousands of

these victims who now have no means of present

ing their cases properly before the pardoning
power, will be furnished with better facilities for

that purpose, and that the public mind may not
be still more misled by an array of names brought
forward in this Convention. The gates of mercy
are surely shut closely enough already, and I

hope we shall introduce no systems by which the

community shall be still more falsely alarmed,
but that the Constitution will be suffered to re

main as it, and that wherever the streams of

mercy may properly flow they will be permitted
to flow on.

Mr. CHURCHILL, of Milton. As I have no

feeling in this matter, I do not propose to occupy
the time of the Committee but for a moment in

saying one word more in regard to this proposi
tion.

In the first place, however, let me say to the

gentleman for Abington, who has just taken his

seat, (Mr. Keyes,) that the proposition I have had
the honor to submir, met the entire approbation
of the learned attorney-general of the Common
wealth, (Mr. Choate,) than whom, however we
may differ in politics, it is well known that no
man bears in his bosom a warmer and a kinder

nature. And, Sir, I shall not be deterred from

expressing my sentiments upon this subject from

any fears of any insinuations that I shall be
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deemed a curse to mankind and an object of more

commiseration than an inhabitant of a State Pris

on. I have made this proposition in conformity

with, what I deemed to be a sense of duty, but if,

after due ^consideration, the Committee should

disagree with me, after having discharged what I

considered to be my duty, I shad be pleased to

leave the matter with them to dispose of it as to

their good sense shall seem most proper.

Sir, I believe that from the lenient tendency of

the modern administration of our criminal law,

an unusual leniency in the pardoning power is

not of so muclvimportancc, it is not so necessary as

it would be under a more severe administration,

because there are not so many cases of hardship

which come up for the exercise of that power. I

believe there are not so many such cases as the

gentleman who last addressed the Committee

seemed to suppose. I believe that criminals in

our prisons, who have been sent there by our

courts of law, having had every opportunity
afforded them to escape legally and justly, and

having had the mildest and smallest modicum of

punishment imposed upon them which the nature

of their crimes would allow, have been pardoned
out shortly after, when such pardon should not

have been granted. I believe a feeling of insecu

rity does pervade and will pervade the commu

nity so long as this tendency continues in that

direction. This power has been abused hereto

fore, and it may be abused hereafter.

But the gentleman for Abington, (Mr. Kcyes,)

says the proposition I have submitted asks for

nothing more than what has heretofore been

practised, yet still he says it is to put into the

Constitution a provision which shall close the

gates of mercy. Well, Sir, if it proposes nothing
more than what the council have heretofore actu

ally done, it seems to me that gentleman can

hardly object to it. But, Sir, I have no feeling

against the criminal who is placed in our prisons ;

and I do not desire to take up the time of the

Committee by pressing a useless proposition ;
I

have never suffered from any case of this kind.

But from my general observation of the tend.ncy
which is manifest in the modern administration

of the criminal law, I believe that a safeguard of

some character thrown around the pardoning

power would be a useful and necessary measure
;

and I believe also that it would be a popular
measure. I believe that the people of the Com
monwealth would be glad to have something of

that kind embodied with the other amendments
to the Constitution which we shall submit to

them as the result of our labors. But if the Com
mittee think differently Ibow with respectand with

pleasure to their superior wisdom and judgment.

But, Sir, I am not afraid of being termed hard

hearted by the sentimental philanthropists of the

day. Something, I apprehend, is due to those

who suffer from the crimes committed by others

as well as to those who commit crimes them

selves. Something is due to those unfortunate

persons who have been rendered still more un
fortunate by being made the victims of crime, as

well as to those who have violated the laws of the

land.

Sir, I believe the Commonwealth needs protec

tion in many cases which may arise. Take, for

instance, such a case as that of Arthur Spring, in

Philadelphia, or such as that in Natick, where

two persons were murdered
; the prisoner is

brought before the court and is allowed every

opportunity of defence. Men of the largest expe
rience and wisdom are appointed to defend him ;

it is with the greatest difficulty that he is convict

ed, for so liberally are the rights of criminals

regarded that it is difficult to convict any one
;

but suppose the prisoner in such a case as I have

alluded to happens to be convicted, what is the

result ? Capital punishment has almost entirely

disappeared. State Prison for life will, perhaps,
be his nominal sentence but in ten or fifteen years

this pardoning power will be exercised and that

man will be walking about amongst us. Sir, if this

is the kind of reform the gentleman for Abington

wants, I, for one, cannot agree with him.

I ask the pardon of the Committee, Mr. Chair

man, for troubling them so long upon this subject.

The lleport of the Committee to whom the sub

ject was referred, I admit, is entitled to the best

consideration, but I have felt it my duty to say what

I have said with regard to the matter. I have

submitted my proposition and I now leave it to

take its fate at the hands of the Convention.

Mr. EARLE, of Worcester. It appears to me
that considering the importance of the question,

time enough has been consumed upon it. I

move, therefore, that the Committee rise and

report the resolution as originally introdviced by
the Committee, with the recommendation that it

be adopted.
Mr. BltlGGS, of Pittsfield. I apprehend that

motion is hardly in order. There is a motion

pending to amend, and until that motion is dis

posed of a motion to report the resolution to the

Convention can certainly not be entertained.

Mr. EARLE. I made the motion under the

impression that it would bring up the amendment

pending to be disposed of first. I had no design
to prevent the question being taken upon that

amendment.

Mr. BRIGGS. I apprehend the gentleman is

mistaken. The resolution reported by the Com-
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mittce on Pardons is referred to a Committee of

the Whole, and a motion is made in Committee to

amend that resolution. According to my under

standing of the regular mode of proceeding, that

motion must first be disposed of before any motion

for the Committee to rise and report the resolution

to the Convention can be entertained.

The CHAIRMAN. The Chair is of the opinion
that the view taken of the matter by the gentle
man from Pittsfield is a correct one. He was led

astray, in entertaining the motion, by connecting
it with a motion that the Committee rise, report

progress, and ask leave to sit again, which motion

would be in order.

Mr. EARLE. I supposed, when I made the

motion, that its effect, like that of the previous

question, would be to bring the Committee fir.st

to a vote upon the amendment pending, but

finding that not to be the case, and wishing to

present no difficulty in the way of the Committee
I will withdraw my motion.

Mr. CROWXINSIIIELD, of Boston. I am
opposed to the amendment offered by the gentle
man from Milton, for the reason given by the

gentleman from Wilbraham, (Mr. Hallett) ; but,

at the same time, I desire to say a single word in

reference to that amendment, and as the Com
mittee seem impatient, I will detain them but a

moment.
I am surprised that the gentleman who repre

sents Abington upon this floor, (Mr. Keyes) should

say that he had never heard any complaints in

reference to this subject.

Mr. KEYES. I hope the gentleman, will allow

me to disclaim having made any such assertion.

I said the gentleman who had brought forward

this proposition had made no complaints of the

improper exercise of this power, but not that I

had heard no such complaints from any quarter.
Mr. CROWXTXSHIELD. I am very glad

that I misunderstood the gentleman for Abington.
I have never had the honor of a seat in that

council and therefore cannot speak from ex

perience in reference to its proceedings, but I

have, on one or two occasions, been called before

it, and I think I know from observation some

thing in reference to the power it exercises. I

do not mean to say that I think this power has

been abused, but I do mean to say that a practice

has grown up under the provisions of the present

Constitution, of revising the decisions and sen

tences of the courts of the Commonwealth, which

was never intended by those provisions, and

which, in my opinion, is unwise and improper.
I think the pardoning power has been carried far

beyond the original intention of the Constitution,

and I have had that opinion for many years, in

common with a great many people in all parts
of the Commonwealth. And why is it objection
able in this respect ?

In the first place it is, in its practical operation,
a secret tribunal. There is no place for the

accommodation of the public to witness its pro

ceedings, nor do I suppose it is designed that the

public should witness them. It is, to all intents

and purposes, a secret tribunal.

Again, the action of the tribunal is based, to

some extent, upon the importunities of the parties

applying for pardon. But one side of the cases

acted upon is generally heard, and it is but
reasonable to suppose that the sympathy of these

men will often lead them astray in such matters.

But the gentleman for Abington, (Mr. Keyes,)
told us that the prosecuting attorney was always,
or nearly always, called before them. Why, Sir,

we were told by the gentleman from Framingham,
(Mr. Train,) who has often acted as prosecuting

attorney for the Commonwealth, that he was not

called before them. I do not say that there are not

cases where he is called before them, but I know
it is not always the case. I recollect a case which
was told me not very long since by a gentleman,
which I will relate to the Committee. I cannot

state the precise period in which it occurred, nor

is it iieeessaiy, for of course I do not intend to

attach any blame to any one, I only use it to

illustrate my position. The gentleman told me,
however, that some years ago, a man came here

and obtained goods under false pretences, of the

merchants of this city, to a very large amount.

My impression is that the goods were obtained

from nearly a do/en merchants to the amount of

something like $30,000. The matter caused a

general feeling of indignation throughout the city,

and the party, who resided abroad, was sent for,

taken, tried, and convicted, and sentenced to the

State Prison
; but, in a short time, he made an

application for pardon, and that man walked the

streets of Boston, and snapped his fingers in the

faces of the very men whom he had defrauded.

In this case, neither the prosecuting attorney nor

the parties whose goods had been taken were con

sulted in granting the pardon.
I have myself known many instances where the

pardoning committee did not consult either the

prosecuting attorney nor the parties interested
; and

where, I believe, if that committee had known the

facts which could have been brought to light had
the parties interested been consulted, they would
not have granted the pardon.

I recollect some years ago, when I had the

honor of a seat in the House of Representatives, a

bill was introduced to grant a man some compen
sation for the time he had spent in the State
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Prison, to which lie was illegally sentenced, and,

if I am not mistaken, a bill was afterwards

passed, to that effect. The man, if I recollect

correctly, lived in Conway, and was sentenced for

an incendiary attempt. He was convicted upon
the testimony of a lad who went before the

governor and council and testified that all the

evidence he had given against that man was false,

and that be was guilty of no offence. The repre

sentative of that town made some statements here

upon the floor of the House, and the committee

reported in favor of giving him some two or three

hundred dollars. A colleague of mine got up
and said&quot; Two hundred and fifty dollars for a

man being sentenced to prison a year when he

was not guilty. It is absurd, and I move that it

be a thousand dollars.&quot; The House passed the

resolution by acclamation, but the Senate rejected

it. I know it was here for two or three years,

and finally a resolve was passed making some

appropriation in his behalf
; although the member

from his own town, who brought the case here,

said some things in regard to the man s character

that were not very nattering to him. I had

occasion, while that matter was pending here, to

converse with the judge who tried the case. I

allude to the late Judge Ward, of the court of

common pleas, and every man who knew him

will agree with me in saying that he was a very

able and impartial judge. In tins conversation

he told me with his own lips, that, notwithstand

ing all that had been said in regard to that case,

he never saw a man convicted in that court with

whose conviction he was more thoroughly satisfied

than in that case, and he entertained no doubt of

his guilt. This man was convicted after a fair

and impartial hearing before an impartial tribunal,

and before a jury of his country. If the system is

an erroneous one, let us amend it. If men are to

be convicted of crimes when they are not guilty,

in heaven s sake let us adopt some system which

will protect the innocent ; but I apprehend the

cases are very few, where a man has ever been

convicted of an offence of which he was not guiltj .

That such cases may happen is only to demon
strate that man is human. I say that there is no

well-grounded complaint against the tribunals of

justice of this Commonwealth, or against the im

partial conduct with which justice is administered

here. The court before whom these cases are

brought who hear the facts upon the one side

and the other, and who always lend a favorable

ear to a proper investigation of the case under all

circumstances pass the sentence, and they are

invested, in all cases, with a large discretion.

That is the tribunal to settle these cases. I will

not here say that there should be no power to

pardon. God forbid that I should rise in my
place and entertain such a proposition as that.

What I do maintain is, that there should not be

a tribunal like the present council, which acts in

many cases substantially as a court for the revisal

of cases. A great cry has been made here about

extending mercy to the criminal. In capital

cases, where a person has been convicted in this

Commonwealth, so far as my recollection extends,

since I have been on the stage of public life, the

first thing that was done, was to go to the governor
and have a revisal of the whole matter

;
and too

often such appeals have succeeded.

I am in favor of capital punishments, for the

reason that an eminent gentleman of this State

gave me, who, when asked why are you in favor

of capital punishment, does it reform the guilty ?

&quot; Not at all, he replied, but I am in favor of

capital punishments, because, I am satisfied that

when a man is once hung by the neck until he is

dead, that he will not do the like again.&quot;
It is

upon that principle I go, and I agree with him in

many of his statements upon this subject. This

same gentleman upon being applied to by a

benevolent clergyman to sign a pardon for some

other man who had committed murder, said &quot; he

would do it with great pleasure, if the applicant

could be hung in his stead.&quot; I say, there is a

prevailing sentiment among the people of this

Commonwealth and I desire to say nothing

against the individual members of the body that

the council is not needed to act in cases of this

character. I believe the true remedy is the one

suggested by the gentleman from Milton, (Mr.

Churchill,) because it does not enter into details

which ought not to be incorporated into the Con
stitution. I believe the true remedy is to be

found in abolishing the council, for I do think

that it is like a fifth wheel to a coach, entirely

unnecessary in what is called the glorious 19th

century, and for which there is no occasion, and

I am decidedly inclined to the opinion that the

government can be better administered without

than with it.

Mr. KEYES, for Abington. I desire to em
brace this opportunity for a single moment to

express my views of the lesson which that gentle
man s speech affords us. The gentleman from Bos

ton, (Mr. Crowninshield,) who has just sat down,
has informed us, that he was in favor of hanging
in general, and he also thinks that a man whose
heart being touched with a particle of mercy, asks

even for a commutation of punishment deserves

to be hung on that account. These are sentiments

dripping with blood. Let him indulge them.

They are not the sentiments of the people of

Massachusetts, but they are the sentiments only



38th day.] THE PARDONING POWEIl. 983

Monday,&quot; KEYES CROWNIXSHIELD. [June 20th.

of headsmen and hangmen such as are in civilized

life, in all other countries of the earth, disgraced

and tabooed. I rise for the purpose of making
use of what the gentleman has said, to show how
the people have always been imposed upon by
such sentiments and representations. He says,

that fault has been found with the council for

the exercise of the pardoning power in a great

many cases. This is true, but in two-thirds of

the cases, the charges that have been made, are

utterly groundless. He has told you a story

concerning the conviction of a criminal about

which I happen to know something, for I was
one of the most active persons to get him into

prison. What were the facts in that ca-e ? He
stated truly, that the man had swindled quite a

number of persons, and among others he swindled

the concern in which I was a partner, out of

something like $1,800. I thought he was a great

rascal, and needed punishment, and I did all I

could to get him into prison. What was the

result? He left for South Carolina, and he

brought home with him a wife, one of the dark-

haired and bright-eyed daughters of the sunny
South. She went around among his creditors,

interceding in Ins behalf, and appealing to their

sympathies ; who could withstand such a petitioner

as that ? I could not. I, who had exerted all my
power to obtain the imprisonment of that man
could not stand unmoved in the presence of the

tears and sorrows of that woman. Through her

efforts lie was released from prison, by the consent

of the wronged, and what was the result r Year
after year have I seen that man in the streets, and
to all appearance wearing the look of a gentleman,
and up to the last moment I heard of him, he had

always maintained a good character, had behaved

himself properly, had established himself in busi

ness and enjoyed the entire confidence of the

community in which he resided. Y\
r

hat would
have probably been the result if he had been kept
in prison until his long term had elapsed ? Xo
doubt misery and ruin to him, and ruin and
abandonment to her whose love and devotion

implored for him the mercy of the government.
Had he been left to his fate, he would have been

fitted and prepared when lie came out for the

perpetration of all sorts of crimes.

I place that as an example before the people of

Massachusetts, and ask them if the prison, after a

certain length of time, is the place to educate men
for good deeds and virtuous character ? Although
society and government has done much for this

class of persons, yet, it leaves them in a thousand

ca&amp;lt;cs unguarded and unprotected. This education

of long years in the prison does not have the effect

which gentlemen seem to attribute to it. Five or

ten years imprisonment is enough, and more than

enough, and when that ceases to be effectual,

twenty years can add nothing to its efficiency in

reforming character.

But gentlemen talk about the moral exhibition

which capital punishments present ; but that

moral spectacle is no longer allowed in this Com
monwealth, and you have driven your hangmen
behind the Avails of the prison to do their murder
ous deeds, where the public eye cannot behold

hem. The office of sheriff in Massachusetts, if

hanging had not comparatively been abolished,

would be a disgrace to any man who would take

it. The gentleman is willing to make us all

murderers by forcing us to participate in the act

of the State in doing precisely what Blackstone

calls murder, \ v/.., killing a human being when it

is not necessary, at the moment, in self- defence.

I say that the public exhibitions of hanging have

increased murders. The gentleman says that the

man who petitions that the criminal may have

mercy is as bad as the man who commits the

crime of murder. I say that any one entertain

ing such sentiments as that may Avell indulge in

this &quot;moral spectacle&quot;
and &quot;holiday festival,&quot; of

hanging. It has not occurred to him, perhaps,
that the object of the friends of the abolition of

capital punishment is to stay the murderer s hand,

and that the effect of having capital punishment
on the statute book gives impunity to murder, for

in not one out of ten murders committed is the

criminal convicted
; and why? It arises from the

difficulty of the case, growing out of the death

penalty, which causes juries to give an exagger
ated force to their doubts. Strike capital punish
ment from your statute book, and you can con

vict every murderer who shall be arraigned, and

secure him in prison. But while this provision

remains, murderers will run at large, and be ever

ready to repeat their crimes.

Mr. CUOWXIXSII1ELD. As the gentleman
is a conservative and goes for old things, the only
answer I shall give him is, that this institution of

hanging is as old as any that exists, and in some

forms of capital punishment goes as far back as

human records go, for I believe the earliest Scrip

tures tells us, that &quot;Whoso shcddcth man s blood,

by man shall his blood be shed.&quot; From that day
to the present it has been acted upon in all the

countries of the earth. I apprehend that the gen
tleman took a little liberty in supposing that I

was literally in favor of hanging the poor mis

sionary who applied to my friend to sign a pardon
for a criminal.

Mr. KEYES. I understood the gentleman to pay
that he agreed with his friend who said that the cler

gyman who made the application ought to be hung.
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Mr. CROWNINSHIELD. I said the gentle

man told me so, but I did not suppose that the

gentleman would take what I meant as pleasantry

for sober earnest. I apprehend that the case

which the gentleman has cited and upon which

he has dwelt so long, is quite a different case

from that to which I referred. I should like to

ask the gentleman whether the creditors, so far as

he knows anything about it, were notified of the

application for the pardon.

Mr. KEYES. Every one, I believe.

Mr. CROWNINSHIELD. Then the gentle

man does not allude to the same case, because

a gentleman who had been swindled out of $5,000

assured me that he never had any notice of it,

and so far as he knew, the other creditors had

not.

The gentleman has asked me what harm was

done in the particular case to which he alludes.

It appears that it is a case about which nobody

knows, and therefore nobody can tell. How
many persons have been swindled by the same

person in consequence of his pardon, nobody can

tell ;
nor how many other crimes of the same

sort have been committed because of the small

chance of punishment. The gentleman did not

state another thing ;
and that was, whether the

man who was set free, and who had such a beau

tiful and attractive wife, had, since he came out,

made any effort to restore what he had robbed

others of. I hear nothing of that sort, and I

rather think that if he had done it, we should

have heard of it.

I will state another fact of some little signifi

cance, and that is, that the constituents of the

gentleman for Abington have been plundered of

very large sums of money recently ;
and that it

was done by a man not long since pardoned out

of the State Prison.

Mr. WOOD, of Titchburg. It seems to me,
we are wandering from the subject. If I under

stand the matter right, the proposition is to amend
the lleport of the Committee, merely stating that

in the case of an application for pardon, or for

commutation of punishment, notice shall be given

to the prosecuting officer
;
and then lie may do

as he pleases about attending before the council

and the governor at the time of hearing. If he

considers it his duty to appear, he will do so
;

if

he considers it a case that will be fairly presented
to the governor and council without his attend

ance, he will not. I understand there are but

two objections to having this clause introduced,

and it seems to me that neither of those objec
tions is so great as to prevent our introducing
this clause in the Constitution.

One objection is, that it will be a matter of re

proach upon the governor and council to give
this notice, as it will seem to imply that without

it they may do wrong. I do not apprehend that

any governor or council will feel so entirely con

scious of omniscience as to know in every in

stance, whether the man who makes an applica

tion for pardon should be pardoned or not
;
and

if any information can be given by the prosecut

ing officer, which is certainly the best source

from which it can be obtained, I am certain they
will not consider it an imputation upon their

intelligence and shrewdness.

But I understand the other objection is, that

that they always do now give notice, either to the

prosecuting officer, or to the judge who presided

at the time of conviction. It seems to me that

giving the notice to the judge, is not equal to

giving it to the prosecuting officer. The judge
sits and hears only the testimony before the jury ;

he knows no more about the circumstances which

led to the conviction, whether there was any
indication of a black and wicked heart on the

part of the criminal, or whether the crime was

committed under somewhat exciting circumstances,

which would tend to palliate it. It seems to me,

therefore, there can be no harm in putting that

clause into the Constitution.

I think that the question which comes before

us now, is, whether the pardoning power shall

be curtailed at all or not. The amendment does

not propose to do it, but merely affords an oppor

tunity to the governor and council for which

they should be grateful and thankful to avoid

any liability to mistakes in their decisions. The

prosecuting officer knows all the circumstances,

and the witnesses go before him to talk with him
;

and he knows before the case is tried before the

trial jury, all about the circumstances and the

character of the man, in a great measure, and can

tell you more about it, than a dozen judges or the

whole of the twelve jury ;
because he knows all

the circumstances, and can furnish them to the

governor. If we adopt this amendment, there is

not required as a condition precedent to granting

the pardon, anything more than that there shall

be a notice given to the prosecuting officer, and

he can determine in his own mind whether he

had better appear before the governor and coun

cil. It docs not curtail the pardoning power at

all, but gives the governor and council an oppor

tunity to avoid being mistaken. I do not believe

that a single gentleman wishes to punish any
individual when he does not deserve it, and would

not be better pleased, on the whole, that this

principle should be placed in the Constitution.

Therefore it is not a question whether we shall

curtail the pardoning power, but whether we
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shall put around it a condition, so that it shall

not be exercised so as to furnish a cause of regret

to the governor and council themselves.

I know instances where the pardoning power
has been exercised where it ought not to have

been exercised, and when the prosecuting officers

knew nothing about it, or they wr

ould, as they
said to me, have protested loudly against it.

I do not wish to charge or imply that the gov
ernor and council are to blame ;

but inasmuch as

they are mortal and have not the gift of omnis

cience, and cannot know all the circumstances,

they should not object to a notice being given

which will be attended with very little expense,

so that the prosecuting officer can be present to

give them all the information which he thinks the

interests of the community require. Therefore, it

does not touch the question of the pardoning

power, or whether we shall have a council or not,

but it is simply whether this little clause to re

quire the giving of this notice shall be inserted

in the Constitution. I think 110 gentleman should

oppose its insertion, because it will cause but

little expense, and will give the prosecuting officer

an opportunity to be present, and he can see that

the governor and council have all the facts of the

case before them, on each side.

Mr. KEYES, for Abington. Will the gentle

man allow me to ask him this question ;
and that

is, if it is so important to have the counsel there

on the one side, why is it not important to have

the counsel 011 the other side ? If the gentleman
wants the whole case known, does he not want

the counsel for the prisoner there also ?

Mr. WOOD. Certainly.

Mr. UPTOX, of Boston. It seems to me that

this is a very straight- forward, simple question.

It is a question, to be sure, upon which there has

been considerable feeling elicited in the course of

the discussion. Gentlemen have discussed this

question as though by giving the council the

pardoning power, without calling in the prosecut

ing officer, it would be an arraignment of the

courts. I do not so view the question. This is

the ordinary way in which most of these cases

come up ; the ordinary, practical way. A man is

sentenced for five years in the State Prison
; the

question comes up, shall he be permitted to go
out at the end of four years or four and a half, by
the pardon of the governor and council ? That

man, during the term for which he was sentenced

has behaved well. Shall he be pardoned out at

the end of four or four and a half years, or will

you keep him there till the end of five years,

when you cannot keep him an hour longer, and

then say to him, &quot;

Go?&quot; Now, I put it to the

members of this Committee, whether it is any

arraignment of the courts, to have a power in this

Commonwealth, if you please, above the courts,

above the prosecuting officers, and above the

juries, which may say to that man who has been

in State Prison and behaved well, that there is

some humanity left in the Commonwealth, and

that he can go out before his term of punishment
has expired. If you keep him there till the end

of the five years, it seems to me it will be the

dictate of human nature for that man to say, you
have exhausted your worst upon me and now I

will go into the community and prey upon it
;

you had an opportunity to grant a little favor of

humanity to me, and you refused to exercise it
;

and now as you have done your worst upon me
I will do my worst upon you. I appeal to the

members of this Committee if that would not be

according to the dictate of human nature, in its

ordinary course. I say that we want in the Com
monwealth of Massachusetts a power above

courts or prosecuting officers, so that they may
put the criminals in the State Prison or in peni
tentiaries upon their good behavior, so that they

may understand that if they behave well while in

the prison, there is a power that will take that

good behavior into consideration.

Many cases have been referred to here, and my
colleague, (Mr. Crowninshield,) has stated that

there was in the other part of this building a

secret conclave who tried these cases. That

gentleman should not have made exactly such a

statement. There is no such power in any part of

this building ;
there is a committee on pardons

sitting there, as open and public as the debates of

this Convention, and in precisely the same way.
If any individual takes any interest in any ques
tion of pardon there being discussed, he can go
and hear the various statements and arguments
for or against the granting of the pardon or the

comutatioii of the punishment. There is no

private tribunal sitting in the other end of this

building ;
and therefore so far as that statement

is concerned, it is not true.

But gentlemen have come up and presented

various cases here. I will only state, for the

information of this Committee, that every indi

vidual who has been pardoned out of State

Prison, has some record made of that fact and the

circumstances connected with it. His name, his

situation and everything necessary to be known
are given ;

and I would much prefer, if gentle

men refer to cases, that, instead of making

ambiguous charges they would refer to the chap
ter and verse of the record. It does not amount

to so much, to say, you pardoned out Mr. A. last

year, and he has gone and committed the same

crime again ;
and this year you pardoned Mr.
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B. If such things have taken place, it is very

strange that gentlemen who have taken such
&quot;

an extraordinary interest in the matter, have not

given us the chapter and verse and all the

facts in the various cases, with the names of the

parties, and then shown us what harm had re

sulted to the Commonwealth by these various

pardons. I hope the Report of the Committee

will he adopted, and that the amendment proposed

by the gentleman from Milton will not prevail.

The question was then taken 011 the adoption

of the amendment of Mr. Churchill, of Milton,

and it was decided in the negative.

The question* then recurred upon the adoption

of the Report as it was presented to the Commit

tee, and it was decided in the affirmative.

The Committee, on motion by Mr. EARLE, of

Worcester, then rose and reported to

THE CONVENTION

That the Committee recommended the adoption
of the Report which had been under considera

tion.

The question was then taken on the acceptance
of the Report of the Committee of the Whole,
and it was decided in the affirmative.

The title of
&quot; His Excellency.&quot;

Mr. WILSON, of Xatick, moved that the

Convention resolve itself into Committee of the

Whole upon a Report from the Committee on the

Governor.

The motion was agreed to, and the Convention

COMMITTEE OF THE WHOLE,

Mr. Wood, of Fitchburg, in the Chair.

The Report was read, as follows :

The Committee to whom was referred so much
of the Constitution in chapter 2, section 1, (ex

cept articles 9 and 10,) as relates to the Governor,
and an order of May 23d, relative to the title of

the Governor, have attended to the duty assigned

them, and submit the following resolution :

Resolved, That it is expedient to amend the

Constitution, by abolishing the title of &quot; His

Excellency.&quot;

Mr. DAYIS, of Worcester. This Report of

the Committee was made in consequence of an

order submitted to them. After the question had
been discussed by the Convention, and they had

voted to abolish the title of &quot;His Honor&quot; in

that part of the Constitution which relates to the

lieutenant-governor, it would seem to follow,

almost as a matter of course, that the title of &quot; His

Excellency&quot; should also be abolished, and the

Committee have reported accordingly. I presume
110 further explanation is necessary.

Mr. EARLE, of Worcester, moved that the

Committee rise and report the resolution to the

Convention.

The motion was agreed to, and the chairman,
Mr. WOOD, of Fitchburg, reported to

THE CONVENTION

That the Committee of the Whole, to whom was
referred the resolution that it is expedient to

amend the Constitution by abolishing the title of
&quot; His Excellency

&quot; had had the same under con

sideration, and had directed him to report it back

to the Convention without amendment, with a

recommendation that it do pass.

The Report was concurred in, and the resolu

tion was ordered to a second reading.

Leave of Absence.

The PRESIDENT laid before the Convention

the following communication, which was read :

WEST STOCKBRIDGE, June 16, 18o3.

Hon. X. P. BANKS, President of the Convention :

Dear Sir In consequence of the death of my
father-in-law, I desire leave of absence to enable

me to attend the funeral obsequies in a neighbor
ing State.

Yery respectfully yours,
MAIITIN 11. KKLLOGO.

On motion by Mr. EARLE, of Worcester,

leave of absence was granted.

The Militia.

Mr. WILSON, of Natick. I now move that the

Convention resolve itself into Committee of the

Whole upon the resolve and articles of amend
ment upon the subject of the Militia, and in con

nection with that, upon the Report 011 the subject

of the Governor s command of the Militia.

The motion was agreed to, and the Convention

proceeded, in

COMMITTEE OF THE WHOLE,

Mr. Allen, of Worcester, in the Chair, to the

consideration of the subjects named.

The Report and Articles of Amendment were

read by the Secretary, as follows :

The Committee on so much of the Constitu

tion as relates to the Militia, having had that s\ib-

ject under consideration, ask leave to submit the

following Report :

They recommend ^that article 10, section 1, of

chapter 2, together with so much of article 4th

of the Amendments as relates to the Removal of

Militia Officers, and article 5th of the said



38th day.] THE MILITIA. 987

Monday,] OLIVER. [June 20th.

Amendments, be stricken from the Constitution

as it now stands, and that there be substituted in

place thereof, the several articles appended to the

accompanying resolution.

The Committee, after mature examination of

all the provisions of the Constitution relating to

the subject intrusted to them, perceived, that as

the subject of the Militia was contained in va

rious and separate portions of the Constitution,

and as the changes which they proposed to re

commend, both in matter and in phraseology,

would cause an amount of &quot;

striking out,&quot; and

&quot;inserting,&quot; and interlining, that would be awk
ward and embarrassing, preferred to erase the

whole, and to incorporate into an entire new
draft the whole subject matter, both old and new.

It will be perceived that some changes are

made in. the persons composing the various elec

toral colleges by which officers are chosen, (with
the exception of company officers,) and that an

entire new college is created for the election of

Major- Generals ;
and it will be further perceived

that a limit is placed to the tenure of office, per

mitting, however, re-elections.

The several articles recommended for adoption,

have received the unanimous concurrence of the

Committee, and they recommend the adoption of

the accompanying resolution.

Respectfully submitted, by order of the Com
mittee. HENRY K. OLIVER, Chairman.

Resolved, That the following be adopted as

part of the Constitution relating to the Militia :

1. All citizens of this Commonwealth, liable

to military service, except such as the laws of the

Commonwealth may exempt, shall be enrolled in

the Militia, and held to perform such military

duty as the legislature may prescribe.
2. The Militia shall be divided into convenient

divisions, brigades, regiments, squadrons, bat

talions and companies, and officers of appropriate
rank and titles, shall be elected to command
them ;

and said Militia shall be made to conform,
as nearly as practicable, to the discipline of the

army of the United States.

3. The Captains and Subalterns of the Militia

shall be elected by a majority of the written votes

of the members present and voting, of the re

spective companies, at a meeting legally convened
therefor.

4. The Field- Officers of regiments, squadrons,
and battalions, shall be elected by a majority of

the written votes of the Captains and Subalterns

present and voting, of the companies of the re

spective regiments, squadrons, and battalions, at

a meeting legally convened therefor.

u. The Brigadier-Generals shall be elected by
a majority of the written votes of the Field-Offi

cers and Captains of companies, present and vot

ing, of the regiments, squadrons, and battalions

of the respective brigades, at a meeting legally
convened therefor.

6. The Major- Generals shall be elected by
the written votes of the Brigadier- Generals and
Field- Officers, present and voting, of the brigades,

regiments, squadrons, and battalions of the re

spective divisions, at a meeting legally convened
therefor.

7. The Governor shall be the Commandcr-in-
Chief of the Army and Navy of the State, and of

the Militia thereof, excepting when these forces

shall be actually in the service of the United
States ; and shall have power to call out the same
to aid in the execution of the laws, to suppress
insurrection, and to repel invasion.

8. In all elections of military officers, no per
son entitled to vote as hereinbefore provided shall

be disqualified by reason of his being under

twenty- one years of age.
9. If the electors of the several officers of the

Militia, hereinbefore named, shall refuse or neg
lect, for the space of three months after having
been legally notified, to make elections, the gov
ernor shall appoint suitable persons to fill the

vacant offices, advising with the council, if the

vacancy be that of a Major- General ;
and with

the Major- General of the division in Avhich the

appointment is to be made, if the vacancy be of

an officer of inferior grade.
10. The Governor shall appoint the Adjutant-

General, the Quartermaster- General, and such
other General Staff- Officers as shall be provided
for by law ;

and Major- Generals, and Brigadier-
Generals, and Commandants of regiments, squad
rons, and battalions, shall severally appoint such
staff-officers as shall be provided for by law for

their respective commands.
11. The salary of the Adjutant- General, of the

Quartermaster- General, and of su.h other gen
eral staff-officers as may be provided for by law,
shall be fixed by the legislature, and shall be in

full for all services rendered by them in their sev

eral offices.

12. The several officers hereinbefore named shall

be commissioned by the governor for the term of

three years from the date of their commissions,
and until their successors shall have been com
missioned and qualified ;

but ttiey shall be eligi

ble for re-election, excepting that the Adjutant-
General shall hold his office for such term as the

legislature may prescribe.
13. All non-commissioned officers, whether of

staff or company, and all musicians, shall be ap

pointed and warranted in such manner as the

legislature may prescribe.
14. The legislature shall prescribe the time and

manner of convening the electors hereinbefore

named, of conducting the elections, and of cer

tifying to the governor the officers elect.

1.5. All officers commissioned or appointed to

command in the militia, as well as all staff-offi

cers and musicians, may be removed from office

.by trial by court martial, or by such other modes
as the legislature may by law prescribe.

Mr. OLIVEH, of Lawrence. I do not know
that any particular explanation is necessary, in re

lation to the subject matter of this lleport. The

reasons for the action of the Committee are em-
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bodied in the remarks preliminary to the resolves,

which explain the object of the Committee, in

altering the various portions of the Constitution

as they have done. The subject of the militia is

treated of in our own Constitution, and in those

of most of the other States, in a somewhat loose

manner ;
and it was the object of the Committee

to condense everything relating to the subject,

into as brief language as could be used, and still

leave it direct and plain, referring to legislation

whatever of detail might be necessary in carrying

out these provisions. In. the Constitution as it

now stands, no recognition is made of certain

bodies of men spoken of in these resolves, as for

instance, the squadron, which has reference to a

sub -division of cavalry, of which there already

exists one in the city of Boston, and, perhaps,

there may be one in the western part of the State.

Keferring now to the third article, I willremark

that the provisions of law have always been

a little vague in regard to the election of officers,

whether to be made by all the persons who com

pose a company, or by all the persons who may
be present and vote. In order to render that

matter definite and exact, and to give no cause

whatever for doubt, where there has heretofore

been a good deal of doubt, we have recommended
a provision that &quot;the captains and subalterns of

the militia shall be elected by a majority of the

written votes of the members present and voting,
of the respective companies.&quot; The same provi
sion is made in the fourth article, in relation to

the election of field-officers.

The fifth article is a variation from the Consti

tution as it now stands. The present provision
is that the brigadier-general shall be elected by
the field-officers of their respective brigades, in

cluding only the colonels, lieutenant-colonels and

majors. The Constitution confines the election

to that class of officers alone
; but it seemed to

the Committee, that it was of great importance to

increase that electoral college, if the present organ
ization of the State militia is to be continued,
because in that organization some of the brigades
contain not more than two or three or four elec

tors, and that small number of electors can choose

the commanding officer of the brigade. I believe

in one brigade in the State, the number of electors

amounts to seven
;
and I think that brigade is the

largest, consisting of two regiments and a bat

talion and these are three field-officers in each

regiment, and one in the battalion, making seven

in all. Now, Sir, I think that the captains of

companies have as much, if not more interest in

the election of brigadier-generals as field officers

have, and it was, therefore, deemed advisable to

have the electoral college enlarged, by admitting

persons holding the responsible post of captain,

and who have a great part of the practical details

of duty falling upon them, to participate in these

elections.

There is also a change in the sixth article. As
the Constitution stands now, it provides that the

major-generals shall be elected by the Senate and
the House of Representatives, each of them

having a negative upon the other. This may have

worked very well many years ago, when the mil

itary force of this State was much larger than it

is now, though I have always doubted its utility.

There are at present in the State, capable of bear

ing arms, between the ages of eighteen and forty-

five years, more than 110,000 men, exclusive of

those enrolled in the volunteer militia of the State.

I have not looked at the records of the adjutant-

general s office, but I believe that is about the

number
;
and by a recent order of this Conven

tion the duty was imposed upon the Committee

on the Militia to devise some mode by which that

body should be organized into a police force. I

merely allude to this at this time to show the

immense amount of labor imposed upon that

Committee by this order; but that matter will

come up in its due place. These 110,000 men
are merely enrolled

;
their names are merely

taken by the assessors of the various towns, and
the number so enrolled are forwarded to the adju

tant-general. There they are entered upon those

documents in his office, and their names sleep

there until some occasion shall arise when they
are to be called on by draft for active service. If

the State regulations required every man between

the age of eighteen and forty-five years to perform

military duty, there might be some plausible

reason, though I doubt it, assigned for this mode
of election. For many years, even down to this

moment, the major-general has been elected by
the Senate and the House of Representatives ; but
in later years, the general militia has fallen into

disrepute to the great satisfaction, I have no

doubt, of many inhabitants of the State, and to

the great dissatisfaction of many others who have

not got quite so far advanced in their views, as to

believe that we should not make any provision

against the approach of harm while in a state of

profound peace ;
that the best protection we can

have against war, is to have no protection at all

that the surest way to be entirely without enemies

is to be constantly unprepared to meet them when

they do come those who see everything in the

rosy hues which they delight in, and shut their

eyes to the possibility of any other spectacle than

that which they desire to see, whose expansive
benevolence I now see manifesting itself in the

smiling countenance of my philanthropic friend
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opposite me, (Mr. Earle, of Worcester,) or in the

benignant expression of our friend in the gallery,

(Mr. Whitney, of Boylston,) who look upon our

enemies as not to be received with arms of offence

or defence, but with the open arms of welcome.

Your Committee have not been able to bring
themselves to believe that the halcyon days of

perennial peace have arrived. To be sure, the

Committee was composed of many gentlemen
who have been connected with the military his

tory of the State, yet some of them, I believe,

have never borne arms at all, and yet we did not

learn of them that it was perfectly safe to adopt
those ultra views of peace, which, though they

may commend themselves to the common sense

and common humanity of all mankind would
lead to the doubtful result of an entire disarming
of all the usual means of defence. &quot;We were

none of tis fully prepared to endorse that entire

doctrine. Well, Sir, it is pretty well known that at

the time of an election of major-general now-a-

days, the matter is treated in rather a burlesquing
manner in the two Houses. When the time for

election comes, a message is sent to the adjutant-

general s office to inquire what brigadier-general
is the senior in rank

;
and he who is senior in

rank (whether senior in merit, is not asked) is

sure to get all the votes, saving, perhaps, one or

two scattering ones which are thrown in favor of

some particular gentleman. I have even known
a vote thrown for the Pope of Rome, for the
&quot; Earl of Worcester,&quot; [laughter,] for &quot; My Lord

Clifford,&quot; for Abby Folsom, or for some imagin

ary personage. They have gone so far as to

embrace &quot;

dukes&quot; and marquises and gentlemen
of even higher sounding titles. [Renewed laugh

ter.] Xo doubt, Sir, that these titular gentlemen
would fare very roughly at the hands of this

Convention, which has just agreed to drop the

titles of &quot;His Excellency&quot; and &quot;His Honor.&quot;

For these and for other reasons the Committee

have thought proper to recommend the taking

away of this franchise from the Senate and House
of Representatives, and to permit those who are

actually affected by the militia laws to elect all

their own officers.

This subject, Mr. Chairman, has come up
rather suddenly. I had no anticipation of its

being reached this morning. Had I expected it,

I would have prepared some interesting details

in regard to the early military history of the col

ony, to which I think the Convention would

have listened with patience, if not with pleasure.

I find among the older records that, at an early

day, the election of all officers of all grades, from

a cominander-in-chief to a corporal, was vested

in the council, and I was much amused at finding

that one &quot; John Oliver
&quot; was elected &quot; a corpo

ral.&quot; He may have b3eii some venerable and

worthy ancestor of mine. I find also the names
of many others connected with the early civil

and military history of the State, who were ap

pointed to office in like manner. I believe, Sir,

that the statute says, that the towns shall select

(I hope my military friends will note the lan

guage,)
&quot; some person of note or consequence

&quot;

to

hold the office of corporal, or sergeant, or lieu

tenant, or captain, as the case may be. So, there

were days in the history of the State when the

election of militia officers was not made a matter

of jest.

Mr. SPOONER, of Warwick. If the gentle

man from Lawrence will allow me, I would sug

gest to him that this is a misprint ; the words

should be &quot; some gentleman of no consequence.&quot;

[Laughter.]
Mr. OLIVER. The gentleman from War

wick is entirely mistaken. It is not a matter of

rrint, it is in manuscript. I have examined it

in the original hand writing, and it is written in

a good, bold hand.

Mr. SPOOXER. I am not a military man

myself, and beg the gentleman to consider that I

did not make the .suggestion with any view of

personality. I merely thought it possible that

the letters &quot;te&quot; had been accidentally added so

as to make it read &quot;gentleman of note and con

sequence,&quot; instead of &quot;

gentleman of no conse

quence.&quot;

Mr. OUTER. I propose no comment upon
the jest of the gentleman, it may be well or ill-

timed. Let him judge. Now, if we take away
from the Senate and House of Representatives the

power of making these elections, it will be neces

sary to substitute some other electoral college, and

if elected according to the plan proposed, there

then exists a unity of purpose and object, from the

election of company officers to that of a major-

general, the whole matter being within the con

trol of the persons performing military duty.
That being done, I think the Committee have

performed their task in this part of their duty.
If our propositions are compared with what will

be found in the Constitutions of other States on

this subject, I believe it will be admitted, that we
have presented this matter in a comprehensive,

yet compact form. In many of the State Consti

tutions, the provisions in regard to the Militia are

exceedingly loose. Some of them go largely into

detail, but in all of them, with the exception per

haps of the Constitution of Arkansas, the pro

visions in regard to election of officers are exceed

ingly unsatisfactory. Having then provided for

the election of every grade of office, I think the
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cap stone should be placed by providing for a

Commander- in- Chief, and the Committee have

inserted this clause in their Report :

The Governor shall be the Commander-in-
Chief of the Army and Navy of the State, and of

the Militia thereof, excepting when these forces

shall be actually in the service of the United
States ; and shall have power to call out the same
to aid in the execution of the laws, to suppress
insurrection, and to repel invasion.

The whole corps of officers having been created

and provided for, it became necessary to act upon
another part of the Constitution in relation to the

question of voters, and the eighth resolve was

proposed with the view of securing the right of

voting to persons under as well as over twenty-
one years of age. Were I to say anything in re

gard to this resolve, it would only be a repetition

of what was said in the Constitutional Convention

of 1820. Many of the persons privates as well

as officers who perform military duty, are under

the age of twenty- one years. That being the

case in regard to many of the most active, ardent,

and earnest soldiers, and those most constantly to

be relied upon, it seemed to be right and proper
that they should have the privilege of voting
whenever voting was to be done. The Committee
saw no reason why a minor should be deprived
of the privilege of voting in any case. The Con
stitution provides that persons under twenty- one

years of age shall have the right to vote in all

elections of company officers
;
but that right only

extends to cases as high as the rank of cap
tain. In all elections for officers above that rank,

they are, I think, excluded. A commissioned

officer, if he be a minor, cannot vote to fill a va

cancy in any office above that of captain. The
Committee thought this was a matter deserving
of remedy, and hence they report this eighth
resolution. It seemed to them that that matter

ought to be fairly and definitely understood and

expressed that every man, whether a private or

a commissioned officer should have the privilege
of voting for such officers as are to be directly
above him in rank.

The next provison is one which already exists

in the Constitution with a limitation. It is

that :

If the electors of the several officers of the

Militia, hereinbefore named, shall refuse or neg
lect, for the space of three months after having
been legally notified, to make elections, the gov
ernor shall appoint suitable persons to fill the
vacant offices, advising with the council, if the

vacancy be that of a major-general ; and with the

major-general of the division in which the

appointment is to be made, if the vacancy be of
an officer of inferior grade.

As the Constitution now stands there is 110

limitation as to time, and the electors might neg
lect to elect for an indefinite period. I have

known such neglect to continue for two years.

Now, if the militia is to exist at all, it ought to

be promptly and properly officered at all times ;

and if the regular voters neglect their duty in this

respect, the commander-in-chief ought to attend

to the matter.

The case of neglect being provided for, it be

came necessary to make another provision. If there

were a vacancy in the office of major-general and

the qualified voters neglected to elect.then the gov
ernor is to fill the vacancy, and in doing so he is to

consult with the council. That should be taken in

connection with the latter part of the resolve, in

which it is provided that where an officer of inferior

rank has not been elected, the governor shall con

sult with the major-general of the division in

which the appointment is to be made
;
but if the

vacancy be that of a major-general himself then

the matter seems of necessary reference to some

body and the Committee refer it to the council,

though the responsibility might have been left

wholly with the governor.
The resolves then proceed to provide for the

appointment of staff- officers, and they prDvide for

the mode in which the adjutant-general, quarter

master-general, and the staff-officers of divisions,

brigades, regiments, squadrons and battalions,

shall be appointed. That resolve does not vary
from the provision of the Constitution as it now
stands.

The eleventh resolve is entirely new, and I ask

the attention of the Committee to it for a few mo
ments. Its object is manifest. It is that when
the salary of the adjutant -general, of the quarter

master-general, and of such other general s-aff-

officers as may be provided for by law, shall be

fixed by the legislature, it shall be in full for all

services rendered by them in their several offices.

The salaries of these officers are to be fixed by
the legislature ;

so that after the duties of the of

fice shall have been performed, application is not

to be made for specific pay for specific duties,

which duties, it is more than probable, would fall

legitimately upon the officer who might be dis

posed to ask for such extra pay. The object

is to prevent a practice which has recently

manifested itself, and which ought not to be

followed by any officer under pay. Cases have

occurred within my own recollection, and not

many years ago, in which, after a specific

duty had been performed, which properly belonged
to the department to which I refer the legis

lature was called upon to make additional ap

propriations for the performance of such duty.
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I have no objection to define more particularly

what I mean. I refer to the office of the adju

tant-general. So, also, in reference to the quarter

master and commissary-generals, the same rule

ought to apply.

The twelfth resolve is also one to which the

Committee invite the attention of the Convention.

It will be perceived, on reading it, that the Com
mittee on this subject have recommended a limit

to the tenure of military office and that commis

sions should be granted for three years, or till suc

cessors shall be chosen and qualified ;
and that

then these commissions shall expire. The object

of that provision is perfectly manifest ;
it is to give

the electors an opportunity of expressing their

opinion in regard to the competency or incompe-

tency of an officer, so that if they find they
have an incompetent, inactive, or worthless officer,

they may have an opportunity of getting rid of

him, or if they have a good one, they may signify

it by a re-election. It is only following out the

spirit of the progress of the age, about which we
have heard so much here. It may somewhat

surprise the Convention that the Committee

should have passed such a recommendation, but

this is a matter about which they were very de

cided. And, Sir, I think there will be no diffi

culty arise from the adoption of this measure. If

an officer be found to be worthy of his situation,

he is sure to be re-elected ;
and if he is not wor

thy, the sooner he is got rid of the better. I

believe that this provision will meet the entire

approbation of the military of the Common
wealth.

In my own day, and I dare say Avithin the re

collection of many gentlemen present, who have

been connected with the militia, and many such

there are here, and one especially I see before me,

(Mr. Briggs, of Pittsfield,) who held the office of

brigade-major, and was afterwards promoted to

the office of commander-in-chief of the Massachu

setts militia, I say, in my own day, and within

the recollection of many here, cases have occurred

where military companies have suffered under an

incubus, a nightmare, as it were, in having im

proper officers over them, whom it was impossible
to shake off, till death, in great mercy, came in,

and relieved them. I remember one case in par

ticular, where an officer remained so long in

commission that he outlived most of his old asso

ciates in arms, and all his own efficiency, and his

physical energies to say nothing of his mental

gave way before the ravages of time, and still he

was so in love with office that he could not

possibly be brought to relinquish it, notwithstand

ing the very strong hints given to him at various

times, and from different parts of his division, that

he should retire. lie received all such intima

tions and applications with perfect noiichalence,

and clung to the office, until at last, in despair,

some young, reckless, and thoughtless officer,

whose organ of reverence did not project very
nmch, perhaps was even so deficient that there

was a depression in that location of his cranium,

proposed, at a military festival, the health of the

&quot;major-general,&quot; and added, &quot;may he be eter

nally rewarded in heaven, for his everlasting
services 011 earth.&quot; [Laughter.]

In the division in which, when I was a private,

I had the honor to serve, there was just exactly
such a case. The major-general had made up
his mind, and had announced his determination,

never to resign as long as the breath of life con

tinued in his body. There he remained, a dead

weight upon the division, never performing any
of the duties connected with his office, with the

exception of transmitting, by the slowest methods,
records of elections to head-quarters, and of re

ceiving the commissions of officers elect, and

turning the key of his trunk upon them, where

they remained forgotten, so that half of the officers

of the division were without commissions, and

were wondering where they were, xmtil finally,

after searching for them through the various

officers, they traced them down to the major-

general, and found them in his trunk. I myself
once found five missing commissions in the cap-
box of a negligent brigadier-general. They had

been sent five months previous to that time, and

had been lost during all that period.

Well, the object of this provision is to fit cases

of that sort, and to give the electors a chance to

get rid of these incompetent or unfaithful officers.

Personally, and aided, I know by the Committee

which reported these amendments, I commend
them earnestly to the consideration of this

Committee, and of the Convention, for their

adoption.
A provision is made in the case of the adjutant-

general, in consequence of that officer appropriately

and properly belonging near the commander-iu-

chief, that he shall hold his office for such term

as the legislature may prescribe. In 1843 a law

was passed which provided that the adjutant-

general should be appointed every year, with the

power, however, in the commaiider-iu-chief, to

remove him at any time within the year.

I do not know that there is anything else in

this Report which needs explanation. If there is,

of course I should be happy to make it, as far as

I can. The thirteenth, fourteenth, and fifteenth

clauses are substantially such as now exist in

the laws, and in regard to them, it seemed to the

Committee that no change was needed.
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Mr. WILKINS, of Boston. I notice that in

these proposed amendments, the Committee have

retained the word &quot;written&quot; before the word
&quot;

votes.&quot; That occurs in the third, fourth, fifth

and sixth sections. I understand, Sir, that under

the present Constitution, as it has received a

judicial decision, that word may mean &quot;written&quot;

or &quot;

printed,&quot;
or any word which shall signify

the name upon paper. I hope we shall give no

place to that word in the new Constitution. It

has no force whatever, and it may embarrass

the election. If there is no reasonable objection,

I will move to strike out the word &quot;

written,&quot;

from the third, fourth, fifth, and sixth sections,

where it occurs before the word &quot;

votes,&quot; and I

hope the amendment will prevail.

Mr. OLIVER, of Lawrence. I will say, in ex

planation of the objection of the gentleman from

Boston, that just now I do not see that any harm
can ensue, either from the insertion or omission

of the word, but it is always customary, in elec

tions for military officers, to write the votes. The
electoral colleges are small, and the electors few,
and as there exists 110&quot; necessity to get the votes

printed, they are invariably written.

Mr. WILKINS. I called the attention of the

Convention to it, to see whether it was best to

retain it, or to strike it out. It has heretofore

given rise to embarrassment, and therefore I

desired to direct attention to it.

Mr. OLIVER. I should like a little informa

tion, from the gentleman from Boston, upon one

point, and that is whether the adoption of his

amendment might not permit military elections

to be made by what is called, hand-vote ? If such
would be the result of it, I should object to its

adoption.

Mr. WILKIXS. I will, with the permission of

the Committee, vary my amendment a little, in

order to meet the views of the chairman, who has

just taken his seat. I will move to strike out the

words &quot; written votes,&quot; and insert in lieu thereof

the word &quot;

ballots.&quot; And then the votes may be

either written or printed.
Mr. MILLER, of Wareham. I rise, Mr.

Chairman, merely to make an inquiry of the

chairman of the Committee. The seventh section

provides that the governor shall be the com
mander- in- chief of the army and navy of the

State, and of the militia thereof, except when
these forces shall be actually in the service of the

United States. I desire to know whether

The CHAIRMAN, (interrupting.) The gen
tleman will observe that that subject is not now
under consideration, as an amendment, offered by
the gentleman from Boston, is pending.
Mr. HATHAWAY, of Freetown. I hope the

amendment offered by the gentleman from Boston

will not prevail, and the objection I have to it I

can state in a very few words. In the section of

the Constitution which provides for the manner
of choosing, and the qualifications of members of

the House of Representatives, as also in that part
which prescribes the manner of choosing certain

officers of the militia, the words &quot; written votes&quot;

are employed to point out the kind of votes which
shall be used. A question, as to the construction

of those words, coming up before the supreme
court, they held that the words &quot; witten vote

&quot;

may mean either a printed or a written vote.

These words, then, under that decision of the

supreme court, have a definite meaning, and I

am very stongiy disinclined to put into the Con
stitution any word upon the meaning of which the

casuist, or a gentleman of the legal profession,

by nice and fine spun theories, can throw any
doubt, and especially when we have one, the

signification of which is settled by judicial de

cision. The words employed in these proposed
amendments have precisely the effect which the

gentleman from Boston desires, and he could

not accomplish the object, he has in view by the

use of any words different from those which have

been employed by the Committee. Under the

word &quot;written vote&quot; you may deposit a vote

written with either type or pen, and I am fearful,

if the amendment is adopted, it will throw a

doubt upon the meaning of the provisions.

Mr. WILKINS. Being satisfied with the ex

planation which has been given by the gentleman
from Freetown, (Mr. Hathaway,) I withdraw my
amendment.

The CHAIRMAN. Then the question before

the Committee is, upon the adoption of the resolves

of the Committee.

Mr. OLIVER. I desire to offer an amendment.
I had not an opportunity of seeing the proof-
sheets of this Report, before they came here, and
I perceive that in the sixth section there is a

verbal omission. The section, as it now reads, is

as follows :

6. The Major- Generals shall be elected by the
written votes of the Brigadier- Generals and Field-

Officers, present and voting, of the Brigades,
Regiments, Squadrons, and Battalions of the

respective Divisions, at a meeting legally con
vened therefor.

There should be inserted after the word
&quot;by,&quot;

in the first line, the words &quot;a majority of.&quot; I

move that amendment.

Mr. EARLE, of Worcester. I would inquire
of the chairman of the Committee, whether the

words he proposes to insert are in the original
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Report or not ? Because, if they are in the

original lleport, which is in the hands of the

Secretary of the Convention, and they were

omitted by an oversight of the printer, it will not

be necessary or proper for us to amend it.

Mr. OLIVER. I have not examined the writ

ten manuscript since it went from my hands.

The CHAIRMAN. The Chair is informed by
the Secretary, that the same omission is found in

the original manuscript.

The amendment offered by the gentleman from

Lawrence, (Mr. Oliver,) was then adopted.

Mr. WILSOX, of Natick. I wish to inquire

of the chairman of the Committee what he under

stands to be the meaning of the last part of the

twelfth resolution, which reads as follows :
&quot; But

they shall be eligible for re-election, excepting

that the adjutant-general shall hold his office for

such term as the legislature may prescribe ?
&quot; Does

the chairman understand that to provide that the

commander-in-chiefShall not remove the adjutant-

general at his pleasure ?

Mr. OLIVER. Not at all. I by no means so

understand it, and if it can by possibility be

interpreted in that way I am ready to accept any

phraseology which will render its meaning cer

tain. My view is this, that the adjutant-general

is a staff-officer of the commander-in- chief, as the

adjutant of a regiment is a staff-officer of the

commanding officer of the regiment, who appoint

ed him. lie who appoints ought to have the power
to remove the appointee at any time. Although
the Committee did not herein insert a provision

that the appointing power should have the power
of removal at any time, an opinion was expressed

by them, and the desire followed the opinion, that

it was a matter which the legislature should and

might easily prescribe. Certainly there is no

question that the Commander-in-chief should ap

point the adjutant-general, and that he should

have the power to remove him the next day if

he thought proper to do so. If the phraseology

leaves the matter in doubt, I beg gentlemen to

put it in such form as t.q place it beyond the pos

sibility of cavil.

Mr. HALLETT. I would inquire if there is

any amendment pending ?

Mr. WILSON. I intended to move an ad

dition to the twelfth section, by adding the words
&quot;

subject to removal by the commander-in-chief.&quot;

Mr. HALLETT. I desire to offer an amend
ment which goes a little further than the one re

ferred to by the gentleman from Natick, (Mr.

Wilson). I move to strike out in the second

line, the word &quot;

three,&quot; and to insert in its place

the word &quot;one;&quot; and to strike out the words,
&quot; but they shall be eligible for re-election, except

ing that the adjutant-general shall hold his office

for such term as the legislature shall prescribe ;

&quot;

so that it shall read :

The several officers hereinbefore named shall

be commissioned by the governor for the term of

one year from the date of their commissions, and
until their successors shall have been commis
sioned and qualified.

I cannot conceive any propriety in the com
mander-in-chief appointing officers for a longer

time than he holds his own office, and that is for

one year only. It would be an extraordinary

military organization if my excellent friend from

Lawrence, (Mr. Oliver,) will allow me to say so

which provides that a commander-in-chief, who

goes out of office in one year, may appoint a board

of officers for his successor, Avho might thereby find

himself surrounded by men in whom he had no

confidence. That would be contrary to all mili

tary rule. I think we should make the tenure of

military officers no greater than that of the poAver

which appoints them. I hope, therefore, that

&quot;

three&quot; will be stricken out, and &quot;one&quot;

inserted.

Then I object entirely to the three last lines of

the twelfth section, which I have moved to strike

out, and which proposes to change a law, which I,

and some other gentlemen, know, cost the legis

lature three weeks of labor to bring about.

Mr. OLIVER. If the gentleman will allow

me a word of explanation, I am surprised at the

remark of the gentleman, that that clause of the

section is in conflict with the law as it now exists.

There certainly was no intention that it should

be, and if it is, it must be owing to the want of

skill in the military Committee, who are probably
less accustomed to the labors of the pen, and the

drawing of enactments, than they are to some

thing else. We supposed that the provision was

entirely in accordance with the existing law.

Mr. HALLETT. In the year 1843 this whole

subject was extensively considered and thoroughly
discussed. The governor then occupying the

chair of State, had serious doubts whether he

had the power of removing the adjutant- general.
The subject was finally referred to the legislature,

and ended in their passing a law, which might
render the Constitution forever after clear of doubt

upon that point. It is enacted in the seventeenth

chapter of the laws of 1843 that &quot; The adjutant-

general shall be appointed by the commander-in-

chief, and shall hold his office for the space of

one year from the date of his commission and
until his successor shall be appointed and quali
fied. Provided^ however, the commander-in-
chief shall have the power to remove him at any
time within said period of one

year.&quot;
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Now if this provision of the Committee, that

the adjutant-general shall hold his office for such

term as the legislature shall prescribe, shall be

incorporated into the Constitution, the legislature

might prescribe a life tenure, and that would con

flict directly with the present provision of law.

I prefer to leave the matter where it is now placed

by legislative enactment.

I am no military man, but I look at the sub

ject in its legal bearing. I am greatly indebted

to the gentleman from Lawrence for the able

manner in which he has gone over the whole

subject, and I submit the amendments because

they have a bearing upon the legal construction

which might be put upon the provision.

Mr. OLIVER. In reference to the matter of

the adjutant-general, I never had but one opinion,

and I have never been able to see the necessity of

the law of 18 i3, to which the gentleman for Wil-

braham, (Mr. Hallett,) has referred. Though
not able to see the necessity for it, nevertheless I

acquiesce in the provision. I have always ranked

the adjutant-general as I have any other staff-

officer, and I never considered that he had a

tenure of office longer than that of any other

such staff- officer.

By the provision of a law of 1837, section

third, it is provided that the commission of all

staff- officers, appointed by any commanding
officer, shall expire when the commanding officer

shall be discharged or vacate his office, as soon

as his successor is commissioned.

Mr. EARLE. I ask the gentleman to give

way, as the time of adjournment (one o clock)
is close at hand. I move that the Committee

rise, report progress and ask leave to sit again.

The question was taken, and the motion was

agreed to.

The Committee accordingly rose.

IN CONVENTION.

The Chairman, (Mr. Allen, of Worcester,) re

ported that the Committee had had under consider

ation the Report and resolution on the subject of

the Militia, and had directed him to report pro

gress and ask leave to sit again.

Leave was granted.

On motion of Mr. DAVIS, of Worcester, the

Convention then adjourned until 3 o clock, P. M.

END OP VOLUME I.



ERRATA.
IN THE SPEECH OF MR. PARKER, OF CAMBRIDGE.

Page 145, 1st column, 7th line from the bottom,
For&quot; whatever other law might have been&quot;,

Read and whatever other law may have been.

Page 143, 2d column, 17th and 18th lines from the bottom,
For 1 that he regarded this Act of 1852, as a charter, that

it was a contract&quot;,

Read that regarding this Act of 1852 as a charter, it was a

contract.

Same page and column, 13th 14th and 15th lines from bottom,
For&quot; he regarded this Act of 1852, as the Constitution of

this body, and that the legislature therefore had no

power&quot;,

Head regarding this Act 0/1852 as the Constitution of this

body, the Legislature had no power.

Same page and column, 2d, 3d and 4th lines from the bottom,
For &quot;

I understood them to be maintained by him as sug

gestions which had been made, and not as propositions

of his own.&quot;

jlead ^understood them to be maintained by him upon sug

gestions which had been made, and n^tfounded upon pro-

positions of his own.

Page 149, 1st column, 15th and 16th lines from the top,

For -Then regarding it in that light, the conclusion was

drawn&quot;,

Read Then regarding it in the light of a charier the con
clusion was drawn.

Same page and column 30th and 31st lines.

For&quot; But while arguing that it is a charter the gentle

man forgets&quot;,

Read But while arguing upon it as a charter the gentle
man forgot.

Same page and column, 34th line,

For&quot; without an incorporation&quot;.

Read the act of incorporation.

Same page and column, 47th and 43th lines,

For &quot; And now in relation to our Constitution ; gentle
men say that the Act,&quot;

Read And now in relation to it as a Constitution
,-
the gen

tleman says that if (he Act.

In the next line strike out &quot;

and&quot;.

Page 151, 1st column 7th line from the top,
For&quot; I relate this anecdote to show the feeling which

existed&quot;,

Read This anecdote was related to show thefeeling ofim
portance which existed.

And in the loth line read But the reply.

Page 153, 1st column, 7th and 8th lines from the bottom,
Fur &quot;The response of the people has given a character

to the law. It has affixed to it something beyond the
law.&quot;

Read Has the response of the people given a character to

the law* lias it affixed to it something different from a
law ?

Page 153, 1st column 17th lino from the top ,

For&quot; But let us admit that they have the power;&quot;

Read But the people have the power.

The realer will observe several other verbal errors in that speech more or less apparent, there having been no revision
of it by the author.

IN SPEECHES OF MR. HALLETT.

Pa^e 163, 2d column, last line but three,

Read &quot; The people have a right to make their ^funda
mental] laws.&quot;

Page 332, 1st column line 20.

Strike out &quot;

Lord&quot; before &quot;

BUJOU&quot;.

Page 367. 1st column, lino 15,

Read &quot; State Constitution,&quot; instead of &quot;United States

Constitution&quot;.

Page 437, 1st column, last line but 7,

For&quot; JJiode Island had a councu,&quot;

Read Maryland.

Page 43!), 2d column, lino 1ft,

For&quot; The two boards separately,&quot;

Read Separated.

Page 497, 2d column, line 2,

For&quot; line a leaf,&quot;

Read live a leaf in history, &c.

Page 506, 2d column, line, 24,

For&quot; Shone on, and shine on&quot;,

Read Shone on and shone on.

Page 567, 1st column, lino, 27,

For 1 the importation of these foreigners who come here
to become citizens in a single year, adds&quot;, &c.

Read&quot; the immigration of these foreigners who come
here to become citizens : in a single year adds more
solid capital&quot;, ifec.

IN THE SPEECH OF MR. HATHAWAY, OF FREETOWN.

I
Page 81, 2d column, llth line from the top,

For&quot; nothing&quot;, &c.

Read but tittle, if anything to do, &c.

Same page and column. 23thline from bottom,
For&quot; I suppose that under this clause&quot;, &c.

Read I do not suppose, &c.. and at the end of the sen

tence after the word,
&quot;

vacancy,&quot; add, but wouldhave
the right to impose a fine.&quot; ,

Same page and column,
Alter the word, &quot;represented&quot; in the 18th and 19th lines

from the bottom, add 11
btjore issuing a precept to such

town to fill the vacancy.&quot;

Same page and column,
After the word &quot;

resigned,&quot; in the 15th and 16th lines from

Same page and column, in 2d line from bottom,
Between the words,

&quot;

office which,&quot; insert the words,
&quot;

the holding of.&quot;

Page 82, 1st column, in the 6th and 7th lines from top,

Strike out the words, &quot;we have no power to do so,

because&quot;,

And insert therefor,
&quot;

it does notfollow that we have power
to do it, as&quot;.

Same page and column.

At the end of Mr. Hathaway s remarks, after the word

&quot;represented&quot; add &quot; in the formation of an organic

law for the Government of the people of which such

town is apart.&quot;

,

the bottom, add by the acceptance of an office incom-

patible with the offce of a representative.

Mr. Ilathruvay-s re-.nvks are, in this matter, very imperfectly reported, probably from the cause of the difficulty of

hearing in the Music Hall, where these remarks were made.
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