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authority of the same, That the Branch Pilots for the Branch puots

coasts of Martlia's Vineyard be, and they hereby are, Martha°8°vine-

severally exempted from that part of their duty required fi^'om proving

by the act aforesaid, which obliges them to be provided decked boats.

with decked boats.

And it is further enacted hy the authority aforesaid.

That in lieu of decked boats, each of said Pilots shall
J" b^'^provXi

be provided with a suital^le row boat. And the Branch withsuuabie

Pilots for the coasts of Martlia's Vineyard shall always
hereafter jointly keep in good repair one small vessel, of

about twenty tons, for the purpose mentioned in the afore-

said law.

And be it further enacted, That the Governor, with the Governor with

advice of Council, be, and he is hereby impowered, to couucnto

regulate and state the fees of the several Pilots on the onheBtverar*^^

coasts of this Commonwealth, and alter the same from ^'^°'^'

time to time, as circumstances shall require.

October 24, 1783.

1783. — Chapter 24.

[January Session, ch. 1.]

AN ACT PRESCRIBING THE MANNER OF DEVISING LANDS, (JJian 24
TENEMENTS AND HEREDITAMENTS. ^

'

Be it enacted by the Senate and House of Representa-

tives in General Court assembled, and by the authority

of the same. That every person lawfully seized of an}^ Persons seized

lands, tenements or hereditaments, within this State, in °m|fo"wered*'to

his or her own right, in fee simple, or for the life or lives
devi°rthe same

of any other person or persons of the ao;e of twenty-one as weii by wiii

'

years and upwards, and of sane mind, shall have power
to give, -dispose of and devise the same, as well by last

will and testament in writing, as otherways by any act

executed in his or her life time, to and among his or her

children, or others, as he or she shall think fit.

And be it further enacted by the authority aforesaid,

That all devises and bequests of any lands or tenements, ah devises and

shall be in writing, and signed by the party so devising hfn'dTI-c °to be

the same, or by some person in his presence and by his signed by'the'^

express direction, and shall be attested and subscribed in
Pf^\^e°a''^e'*"

the presence of the said devisor, by three or more credi- and attested.

ble witnesses, or else shall be utterly void and of no eflect.

And moreover, no devise in writing, of lands, tenements no devise in

and hereditaments, or any clause thereof, shall be revoca- lands &'c. to be

ble, otherways than by some other w^ll or codicil in writ- wayrtha'n?
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ing, or other writing declaring the same, or by burning,

cancelling, tearing or obliterating the same by the testator

himself, or in his presence and by his direction and con-

sent ; but all devises and bequests of lands and tenements,

shall remain and continue in full force until the same be

burnt, cancelled, torn or obliterated by the testator, or

his direction, in manner aforesaid, or unless the same be

altered by some other will or codicil, or other writing of

the devisor, signed in the presence of three or more wit-

nesses, declaring such alteration.
No nuncupative ^j?cZ he it fuvthev eiiacted. That no nuncupative will
will to be good, ./ ' i

where the shall be ffood, where the estate thereby bequeathed shall

queathed shall cxcccd the valuc of fifty pouuds, that is not proved by
vaiuefthafia'*'" the oath of three witnesses (at the least) that were pres-

°°t Pg™g"' ^'^ ent at the making thereof, nor unless it be proved that

the testator at the time of pronouncing the same, did bid

the persons present, or some of them, to bear witness that

such was his will, or to that effect, nor unless such nuncu-
pative will were made in the time of the last sickness of

the deceased, and in the house of his or her habitation or

dwelling, or where he or she had been resident for the

space of ten days or more, next before the making of such

will ; except where such person was unexpectedly taken

sick, being from home, and died before be or she returned

to the place of his or her habitation.
Probate of nun- Aiid be it fuitJier enacted. That no letters testamentarv,
cupative wills. -'

. -ii i 11 1 1
"

J.

or probate ot any nuncupative will, shall pass the seal ot

any Court of Probate, till fourteen days (at the least)

after the decease of the testator be fully expired, nor shall

any nuncupative will be at any time approved and allowed,

unless process shall have first issued to call in the widow
and other person or persons principally interested, if resi-

dent within the government, to the end they may contest

the same if they please.

No testimony to And he it further euQcted , Th^t after six months shall

prove such will have passcd after speaking any pretended testamentary

unless^.

'"*^°^'^^' words, uo testimony shall be received to prove the same
as a nuncupative will, unless the said words, or the sub-

stance thereof, were reduced to writing within six daj's

after the same testamentary words were spoken.
No written will And be it further enacted. That no will in writino:, con-
to be repeated, , 111 1 1 11 1

but by writing, ccming any goods, chattels or personal estate, shall be

repealed, nor shall any clause or bequest therein be altered

or changed by any words or will, by word of mouth only,

except the same be in the life time of the testator com-

except.
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mitted to writing and read to the testator, and allowed by
him in the presence of three credible witnesses at the

least. Provided always. That notwithstanding this act, Proviso.

any soldier being in actual military service, or any mariner
or seaman being at sea, may dispose of his moveables,
wages and other personal estate, as he might have done
before the making of this act.

And he it fartJier enacted, That when any child shall rosthumous
1 i 1 'i f 1 1 1 /> 1 /. I .1 chikhen to have
happen to be born alter the death ot the tather, without a proportion.

having any provision made in his will, every such post-
humous child shall have right and interest in the estate

of his or her father, in like manner as if the father had
died intestate, and the same shall be assigned to him or
her accordingly, and in every such case the Judge of Pro-
bate shall issue his warrant as in case of intestate estates,

to assign to such posthumous child a share in his or her
father's estate, equal to what he would have inherited if

his or her father had died intestate, and the same shall be
taken in proportion from the devisees and legatees who
own the estate by virtue of such will.

And he it further enacted. That any child or children, children not

or their legal representatives in case of their death, not gi'l-JiUn'the'^wiii

having a legacy given him, her or them, in the will of their ^ihavea'^pro-'^'

father or mother, shall have a proportion of the estate of P^'V^'^^f^^^,
. . 1 .

estate assigned.

their parents assigned unto him, her or them, as though
such parent had died intestate, — provided such child, P''°"*<'-

children or grandchildren, have not had an equal propor-
tion of the deceased's estate bestowed on him, her or them,
in the deceased's life time. And when any child, grand-
child or other relation, having a devise of personal estate

or real estate, and such devisee shall die before the testa-

tor, leaving lineal descendants, such descendants shall

take the estate, real or personal, in the same way and
manner such devisee would have done in case he had sur-

vived the testator, any law, usage or custom, to the con-
trary notwithstanding : Also the widow in all cases may
waive the provision made for her in the will of her deceased
husband, and claim her dower and have the same assigned
her, in the same manner as though her husband had died

intestate, in which case she shall receive no benefit from
such provision, unless it appears by the will plainly the

testator's intention to be in addition to her dower. And
as it may sometimes happen that a will respecting lands

and personal estate, through inattention, or otherwise,
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Wills in writing
offered for pro-
bate not attested
and subscribed,
not to be ap-
proved and
allowed.

All estates real

or personal not
devised or be-
queathed, how
distributed.

Persons attest-

ing the execu-
tion of wills, to
whom, kc.

In case.

may be attested and subscribed by a less number of credi-

ble witnesses than this act directs, for devising lands,

tenements and hereditaments, which if approved and

allowed as a testament of personal estate onli/, might

defeat the original intention of the devisor respecting the

settlement of his estate :

Be it therefore further enacted hy the authority aforesaid,

That any will in writing hereafter offered for probate,

which purports a disposition of both real and personal

estate, that shall not be attested and subscribed as this act

directs, for the devising of lands, tenements, and heredita-

ments, shall not be approved and allowed as a testament

of personal estate only.

And be itfurther enacted, That all such estate, real or

personal, that is not devised or bequeathed in the last will

and testament of any person, hereafter to be proved, shall

be distributed in the same manner as if it were an intes-

tate estate, and the executor or executors shall administer

on the same as such. And whereas doubts may arise Avho

are to be deemed and taken as legal and credible witnesses

to wills :

Be itfurther enacted hy the authority aforesaid, That if

any person hath attested or shall attest the execution of

any will or codicil, to whom any beneficial devise, legac}^,

estate, interest, gift, or appointment of, or atiecting any
real or personal estate, other than and except charges on
lands, tenements or hereditaments, for the payment of

any debt or debts, shall be thereby given or made, such

devise, legacy, estate, interest, gift or appointment, shall,

so far only as concerns such person attesting the execu-

tion of such will or codicil, or any person claiming under
him, be utterly void, and such person shall be admitted
as a witness to the execution of such will or codicil, such

devise, legacy, estate, interest, gift or appointment, not-

withstanding.

And be it further enacted, That in case, by any will or

codicil already made or hereafter to be made, any lands,

tenements, or hereditaments, are or shall be charged with

any debt or debts, and any creditor whose debt is so

charged hath attested or shall attest the. execution of such
will or codicil, every such creditor, notwithstanding such
charge, shall be admitted as a witness to the execution of

such will or codicil.

And be it further enacted, That if any person hath
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attested or shall attest the execution of any will or codicil. Persons attest.

. i ,1
ing the execu-

to whom an}' legacy or bequest is or shall be thereby t>'^n of w>i'8.-^c-

^iven, and such person, before he or she shall give his or c?ero°'bequest8

her testimony concerning the execution of any such will they^a^fto^°^

or codicil, shall have been paid, or have accepted or „e™ggf'^
''^ ^^'''"

released, or shall refuse to accept such legacy or bequest
upon tender thereof, such person shall be admitted as a

witness to the execution of such will or codicil, notwith-

standing such legacy or bequest. Provided alwai/s, That Proviso.

the credit of such witnesses as aforesaid, shall be subject

to the consideration of the Court or Jury before whom
such witness or witnesses may be examined, or his or her
testimony or attestation made use of, in like manner to all

intents and purposes, as the credit of other witnesses in

all other causes ought to be considered of and determined.
And he it furtJiev enacted, Thai in case any legatee as in case legatees

aforesaid, who hath attested the execution of any will or fntteafeuml^

codicil already made, or shall attest the execution of any of the testator.

will or codicil which shall hereafter be made, shall have
died in the life time of the testator, or before he or she

shall have received or released the legacy or bequest so

given him or her as aforesaid, and before he or she shall

have refused to receive such legacy or bequest on tender

made thereof, such legatee shall be deemed a legal witness

to the execution of such will or codicil, within the intent

of this act, notwithstanding such legacy or bequest.

And he itfurther enacted, That no person to whom any no person to

beneficial estate, interest, gift or appointment, shall be ^ai°estates, i-c.

given or made, wdiich is hereby enacted to be null and are herTby^'e^u.'''^

void as aforesaid, or who shall have refused to receive any acted to be nuii
'

.
./ and void, or who

such legacy or bequest on tender made as aforesaid, and have refused to

who shall have been examined as a witness concerning the legacies', eiiaii

execution* of such will or codicil, shall, after he or gj^e
'^®'^''°'''^^'=-

shall have been so examined, demand or receive any profit

or benefit of or from any such estate, interest, gift or

appointment, so given or made to him or her in and by
any such will or codicil ; or demand, receive or accept,

from any person or persons whatsoever, any such legacy
or bequest, or any satisfaction or compensation for the

same, in any manner whatever.

And he it further enacted hu the authority aforesaid. Executors to

rpi , ...
^

, A r 4.1 -ii c cause probate of
Ihat it any executor or executors of the will of any per- wiiistobemade

son deceased, knowing of their being so named and ITextafter'^fhe

appointed, shall not within thirty days next after the
*^*''*'°'"'* ''''*'^-
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decease of the testator, cause such will to be proved and

recorded in the Register of Probate's Office, of the same
county where the deceased person last dwelt, or present

the said will, and in writing declare his, her or their

refusal ; every executor so neglecting his or her trust and

duty in that behalf, (without just excuse made and accepted

nlgiect'/"'"
by the Judge of Probate for such delay) shall forfeit the

sum of five pounds a month, from and after the expiration

of the said thirty days, until he, she or they shall cause

probate of such will to be made, or present the same as

How recovered, aforcsaid ; cvcry such forfeiture to be had and recovered

by action of debt in the Court of Common Pleas, in the

same county, one moiety for him or them that shall sue

for the same, and the other moiety for the use of the

legatees named in the same will ; and upon any such

refusal of the executor or executors, the Judge of Probate

shall commit administration of the estate of the deceased,

with the will annexed, unto the widow or next of kin to

the deceased, or one or more of the devisees, or in case of

their refusal, to one or more of the principal creditors, as

he shall think fit. And if any person shall alienate or

embezzle any of the goods or chattels of any deceased per-

son, before he or she have taken out letters of adminis-

tration and exhibited a true inventory of all the known
estate of the person deceased, every such person shall

stand chargeable and be liable to the actions of the credit-

ors and other persons aggrieved, as being executors in

their own wrong.

Sv^bondVand -^''<^^ ^^ ^^ further enacted, That every executor named
to return an In- i^ a will hereafter to be proved, and taking upon him that
V6ntorv into tuG cr i.

Probate office; trust by proviug the same, shall give bond to the Judge
of Probate, with sufficient surety or sureties, to return

upon oath a true and perfect inventory of the testator's

estate into the Probate office, within three months, and to

render an account of his proceedings thereon, in the same
manner administrators are by law obliged to be bound,

unless such executor or executors are residuary legatees,

in which case bonds may be given by him or them to pay
In case of i\^q dcbts and leoacies of the testator ; and in case such
neglect. J^

r> i /»

executor or executors shall neglect or refuse, for the space or

twenty days, to give bond as aforesaid, the Judge of Pro-

bate may commit administration of the estate of such tes-

tator, with the will annexed, to some other person, in

like manner as he may grant the same when the
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executor refuses the trust ; and when the executor is

under the age of twenty-one years at the time of proving
the will, administration may be granted, with the will

annexed, during the minority of such executor. And
where there are divers persons named executors, in any will

hereafter to be proved, none shall intermeddle and act as

such, but those who actually give bond as aforesaid. And Executor being
. •11 1 • residuary

any executor liemg a residuary legatee, may bring an legatee may sue
,• ,• j_'j_i' J , n liis co-executor.

action or account against his co-executor or executors oi

the estate of the testator in his or their hands, and may
also sue for and recover his equal and proportionable part

thereof; and any other residuary legatee shall have like

remedy against the executors. And any person having a

legacy given in any last will, may sue for and recover the

same at the common law.

And he it further enacted hy the authority aforesaid.

That when any testator in and by his last will and testa-

ment, hath given, or shall give, any chattels or real estate

to any person or persons, and the same shall be taken in

execution for the payment of the testator's debts, or shall

be sold therefor as the law provides, in such case all the

other legatees, devisees, and heirs, shall refund their aver-

age or proportional part of such loss to such person or

persons from whom the bequest shall be so taken away,
and he or they shall and may maintain a suit or action at

law to compel such contribution.

And J)e it further enacted hy the authority aforesaid.

That when any executor or executors of any last will and Executors or
•^

. . .
-' admimstrators

testament, or administrator ot an intestate estate, shall residing without

reside without the limits of this government, at the time refusi'ng'to™*^"

of taking upon him that trust, or shall afterwards remove account'.^*^"^

out of this government, and shall neglect or refuse after

due notice from the Judge of Probate, to render his

account and make a settlement of such estate with the

creditors, legatees, or heirs, or their legal representatives
;

or when any executor or administrator shall become
insane, or otherwise incapable of, or evidently unsuitable

to discharge the trust reposed in him ; the Judges of Pro- Judges of Pro-

bate in their respective counties within this government, insuchca^s!^^

are authorized and impowered in such cases, to grant let-

ters of administration, with the will annexed, (or other-

ways as the case may require) to such person within this

government, as to the said Judge shall seem meet : And
the administrator thus appointed, shall have the same
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power and authority to administer the estate of the

deceased, not administered upon by such former executor

or administrator, and be subjected to the same duties, in

as full and ample a manner, as if the executor or adminis-

trator so removed or residing without this government as

aforesaid, were actually dead. And when a Femme sole

shall jointly with one or more persons, be appointed execu-

trix or administratrix, and after such appointment shall,

during the life of the other co-executor or co-administra-

tor marry, such marriage shall not make the baron an

executor or administrator in her right ; but shall operate

as an extinguishment or determination of such woman's
power and authority : And the other executor or execu-

tors, administrator or administrators, may proceed in dis-

charging the trust reposed in them, in the same way and
manner as if such woman were naturally dead. And the

executor of an executor, shall not in consequence thereof,

become an executor of the tirst testator ; but in every
such case, administration may be granted (if the circum-

stances of the estate require it) upon the goods and estate

of the first testator, unadministered upon, with the will

annexed, to such person or persons as the Judge of Pro-
bate may think fit, any law, usage or custom to the con-

trary notwithstanding.

hig loTevfifng
^^ itfurther enacted. That all the acts and laws of this

lands &c. Commonwealth now in force, so far as they relate to

devising lands, tenements, hereditaments and chattels,

be, and they are, hereb}^ repealed and made null and
void. This act to be in force from and after the first day
of June, one thousand seven hundred and eighty-four.

February 6, 1784.

1783. — Chapter 25.

[January Session, ch. 2.]

Chan. 25 ^^ ^^"^ '^^ establish a bank in this state and to incor-
^

*

porate the subscribers thereto.
Preamble. Wherecis the establishment of a hanlz loithin this State

loill probably be of great jniblic utility, and as it will be

particidarly beneficial to the trading j^art of the commu-
nity, and many yersons under the expectation of an act of
incorporation from the legislature of this Commonwealth^
have accordingly subscribed thereto; and whereas Wil-
liam Phillips, Isaac Smith, Jonathan Mason, Thomas


