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Passage way to

be made.

Leeds's dam (so called) which provision is found not to

answer the purposefor which it was designed:

Be it therefore enacted by the Senate and House of
Representatives in General Court assembled, and by the

certain parts of authority of the same, That such parts of the said act, as
an act repealed. • i i» 1 • ,i ,1 • j r j.1

provide tor a sluice or passage way on the south side ot the

saw mill, therein mentioned, he, and hereby are, repealed

and made null and void.

And be it further enacted by the authority aforesaid,

That a passage way, four feet in width, he made for the

said fish to pass up the said River Neponset, in the follow-

ing manner, viz. : Through the dam aforesaid there be a

sluice or passage way made, on the north side of the

chocolate mill, standing on the south end of the said dam,
at the distance of eight feet from the said chocolate mill.

And the said sluice to be well and substantially built with

stone and timber, as the Selectmen of the town of Brain-
tree shall judge sufficient ; and to be constructed in such a

manner as not to draw off the water to a depth less than

three feet and nine inches in the said Leeds's floom , when
it runs nine inches in depth in the head of the said sluice :

And the said sluice always to be kept open after the twen-
tieth day of April, in every year, until the fifteenth day
of June: And if it shall so happen that there be not a

sufficiency of water to carry. all the mills on the said dam,
when the said sluice is open, the said Leeds's grist mill

shall have the preference. March 16, 1785.
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1784. — Chapter 72.
[January Session, ch. 39.]

AN ACT DIRECTING THE PROCESS IN HABEAS CORPUS.

W7te,reas the writ commonly called the writ of Habeas
Corpus is a writ ofright to which the citizens of this

( Com-

monwealth are, by constitution and /he Ian- of the land, a!

all times entitled, to obtain relief from every wrongful
imprisonment, or unlawful restraint ofpersonal liberty:

lie it enacted by the Senate and House of Representa-
tives in General Court assembled, and by the authority of
the same, That any person imprisoned in any common
goal, or otherwise restrained of his personal liberty, by
any officer or officers, or any other person or persons, for

any cause or upon any pretence whatever, he or any
person in his behalf may complain, in writing, to the
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Supreme Judicial Court of this Commonwealth in term

time in any county, or to any one or more of the Judges

thereof in the vacation time of the said Court; and upon Upon such com-

such complaint, and upon view of the copy of the warrant authorized to

(if any there be) by which such person stands committed, habeas corpus?

or upon his affidavit certified by a Justice of the Peace, or ^'^"b!*
1 '

on the oath of the person applying on his behalf, or any

other credible witness, or upon the affidavit of such witness

certified as aforesaid, if he lives more than twenty miles

from the Court or Judge applied to, that a copy of such

warrant has been demanded and denied ; the said Court

in term time, and the said Judge in the vacation, hereby

are respectively authorized and required to award a writ

of Habeas Corpus, directed to the officer or person impris-

oning or restraining the complainant, returnable forthwith

to such Court or Judge who awarded the same, except the

complaint be in favor of persons committed for treason or

felony, or for suspicion thereof, or as accessary to the

latter before the fact, plainly and specially expressed in

the warrant of commitment, or persons convict or in exe-

cution by legal process, criminal or civil, or committed by
mesne process in any civil action for want of reasonable

bail, and persons with regard to whom the benefit of the

said writ shall be suspended by the legislature, agreeable

to the constitution.

And he itfarther enacted, That such writ, when awarded Se
t

n
e™&cd '

by the said Court, shall be signed by the clerk, tested by
the first justice who is not party thereto, and sealed with

the seal thereof; but when awarded by any Judge in the

vacation, shall only be under the hand and seal of such

Judge, and shall direct the place to which the complainant

shall be brought ; and the form of such writ, when awarded
by the said Supreme Judicial Court, shall be as follows,

viz.

:

Commonwealth of Massachusetts.

[seal.] 8 ss.

To Greeting.

We command you that the body of A. B. of

in oar prison, under your custody, (or by you imprisoned

and restrained of his liberty, as the case may be) as 'tis

said, together with the day and cause of his taking and

detaining, by whatsoever name the said A. B. shall be

called or charged, you have before our Justices of our

Form of the
writ.
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Supreme Judicial Court, holden at B. within and for the

county of S. immediately after the receipt of this writ, to

do and receive what our said Justices shall then and there

consider concerning him (or her) in this behalf; and have

there this writ. Witness. W. C. Esq ; at B. this

day of in the year of our Lord, 17 . p, ,

cXcw'in
1 ' And the like form shall be used by the Judge, mutatis

term-time) or mutandis, when such writ shall be awarded by him; pro-
vacation, not vided, that nothing in this act contained shall be con-

banfnsTany
'°m

strued to hinder or restrain the said Supreme Judicial
person. Court, in term time, or any one or more Judges thereof,

in the vacation, from bailing any person wherever and for

whatever offence committed, at their discretion, whenever
the circumstances of the case shall appear to require it

;

— persons committed by the Governor and Council, Sen-

ate, or House of Representatives, agreeable to, and for

the causes mentioned in the constitution, always excepted.

And be it further enacted by the authority aforesaid,

sinto'whomtiie
That when any person shall bring and offer such writ of

writ is directed, Habeas Corpus to the officer or person to whom the same
ordered to re-

ceive the same; shall be directed, he shall receive the same; and upon
ment Extender payment or tender of such charges for bringing the com-

haviThf body of plainant from the place of imprisonment, as the Court or

befor'e'tn'e court
Judge wh° grants the writ shall order, if the person corn-

er jndge award, plaining be confined in a common goal, or under the cus-

within a fixed tody of an officer, otherwise, without such payment or

tender, to the place mentioned in the writ, such officer or

person shall have the body of the complainant before the

Court or Judge awarding the writ, (unless committed
and detained for some one or more of the causes afore-

said) at the place therein mentioned, within three days,
if within twenty miles from the place of imprisonment

;

if more than twenty, but within one hundred miles, then
within ten days ; if above one hundred miles, then within
twenty days after the receipt thereof; and shall then
return the same, and certify thereon the true and all the

cause or causes of his or her taking and detaining.

And he it further enacted, by the authority aforesaid

,

wiit8 awarded That if after the awarding such writ by any Judge of theby any Judge in .
& J J "^fe^ "*

the vacation, not said Supreme Judicial Court, in the vacation, but before
the sitting of the the return thereof the said Court shall sit in any county,

muraedf&c'.by the said writ, with the body of the complainant, and
theJudge. causes of taking and detaining, may be returned, had
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and certified to the .said Court by the Judge who awarded
the same : But if after awarding such writ by the said

Court, in term time, but before the return thereof the

said Court shall rise, or be adjourned, the same, with the

body of the complainant, and causes of taking and
detaining, shall be returned, had and certified before;

some Judge of the said Supreme Judicial Court.

And be it further enacted by the authority aforesaid,

That when any person shall be brought, by writ of habeas Persons brought

corpus as aforesaid, before the said Court, or any Judge oran™judge!by

thereof, such Court or Judge shall, within three days ^r^^ha"
after, proceed to examine the said causes ; and if com-

j£ai?be had
mitted for an offence or cause bailable by law, they shall

bail him by recognizing him wTith sufficient surety or sure-

ties in a reasonable sum, having regard to his quality and
circumstances, and the nature of the offence, to appear at

such Court as shall have cognizance of the offence ; and
shall certify the recognizance into such Court, if com-
mitted upon mesne process in any civil action for want of

bail, and the bail required shall appear excessive, it shall

1)0 ascertained what bail is reasonable, and he shall be
discharged on giving the same : But if it shall appear
that the complainant is imprisoned or restrained without

due order of law, or sufficient cause, he shall be dis-

charged from such commitment or restraint.

And be itfurther enacted, That if any officer, in whose penalty when

custody any prisoner shall be, shall not, within six hours ^atliier &t
%'

after demand made, deliver such prisoner a true copy of [JX^rTcopyof
the warrant or process by which he stands committed, the warrant.

such officer shall forfeit, to the party grieved, the sum of

Fifty pounds.
And be itfurther enacted, That if any officer or person, officers or Per-

to whom any writ of Habeas Corpus shall be directed, ^rlts^al™
shall refuse to receive the same, or, after receipt thereof,

to

C
„ceiV

r
ethe

In8

shall refuse or neglect to yield such obedience thereto as same or yield
O «/ ObGUlCDCG.

this act requires, (the complainant performing the condi-

tions required) unless prevented by the sickness of the

prisoner, or other necessity, he, for such refusal or neg-

lect, in each and every particular, shall forfeit, to the Penalty.

party grieved, the sum of One hundredpounds ; and for

any false return to such writ, shall be further liable to the

action of the party.

And it is further enacted. That the Court or Judge court orjudge

respectively may further punish every disobedience to punish disobe-
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dience as for a
contempt.

Prisoners shall'
not be delivered
from one officer

to another, nor
be removed
from one coun-
ty to another,
unless by ha-
beas corpus, &c.

Persons trans-
porting any
subject of this

Commonwealth
to any place
without the
limits of the
same, without
his consent.

Punishment.

Masters of ves-
sels carrying
out of this

government any
person under
the age of 21
years.

such writs as for a contempt, and compel obedience

thereto, by process of attachment.

And in order to prevent any attempt* that might be

made to deprive any prisoner of tJie benefit of his Habeas
Corpus, by shifting the custody of such prisoner from one

prison or officer to another, or sending him away;
Be it enacted by the authority aforesaid, That every

person, duly ordered to be committed for any criminal or

supposed criminal matter, shall be carried, as soon as

may be, and confined in some common goal, and not else-

where, (except persons sent to the work house or house
of correction for due cause) and shall not be delivered

from one officer to another, except for the more easy
and speedy conveyance of the prisoner to such goal

nor be removed, without his consent, from one county
to another, unless by Habeas Corpus, or some other

legal writ, under the penalty of forfeiting, for every
offence, to the party grieved, the sum of One hundred
pounds.
And be it further enacted, That if any person shall

transport, or carry, or cause to be transported or carried,

any subject of this Commonwealth, or other person law-
fully residing and inhabiting therein, to any part or place

without the limits of the same, by land or water, without
his consent or voluntary agreement ; or in order to

remove such person from one part of the state to another
part of the same, except for the purpose of defending the

same in time of war, agreeable to the constitution, or
except such person be sent by due course of law, to

answer for some criminal offence committed in some other
of the United States of America, every person so offend-

ing, and every person aiding and abetting the same,
being duly convicted thereof before the Supreme Judicial

Court, shall be punished by fine not exceeding Fire hun-
dred pounds, by whipping not exceeding thirty-nine

stripes, and imprisonment not exceeding two years, or
any one or more of those punishments, at the discretion

of the said Court, and be further liable to the action of
the party grieved.

And be it further enacted by the authority aforesaid,

That every master or commander of any outward bound
ship or vessel thai shall hereafter carry or transport out
of this government, any person under the age of twenty-
one years, or any apprentice, or any indented servant, to
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any parts beyond sea, without the consent of his parents,

master, or guardian, shall forfeit and pay the sum of Fifty Penalty.

pounds; one moiety to the use of this government, and
the other moiety to him or them that shall sue for the

same ; and be further liable for the damages sustained by
the parent, master, or guardian, in a special action of the

case.

And be it further enacted by the authority aforesaid,

That no person enlarged by Habeas Corpus shall be again Nopersonen-

imprisoned or restrained of his liberty for the same cause, telfcorpusr

unless he shall be indicted therefor, or convicted thereof, fmpritonedfor

or shall neglect to find bail when ordered thereunto by the same cause,
O

<
J unless indicted

some court of record. Provided, that no penalty estab- therefor, &c.

lished by this act shall be construed to bar any action at

common law for false imprisonment or unlawful restraint.

And when any person shall be unlawfully carried out of

the government, or imprisoned in a secret place, any
other person shall be permitted to appear for him in any
action brought in his name

;
provided such person shall

stipulate for the payment of costs, as the Court shall

direct.

And be itfurther enacted, That any person who shall be Any person
ii-i- • • • /> i ... ! held in prison
held in prison upon suspicion ot having committed a upon suspicion

crime for which he may have sentence of death passed mutedacapiui

upon him, shall be bailed or discharged, if he is not £^d or dis-^

indicted at the second term of the setting of the Supreme charged, if Dot

Judicial Court in the county where the crime is alleged second term.

to have been committed, when there are two terms a year
in such county : And in such counties as have but one
Supreme Judicial Court in a year, the defendant shall be
bailed or discharged, if he is not indicted at the first

term ; provided such person shall have been held in

prison for the space of six months next preceding the day
of the Court's setting. And when any person shall be Persons held in

held in prison under indictment, he shall be tried or dfctmlnt! shall

"

bailed at the first term next after his indictment, if he baue^at'the

demands the same, unless it shall appear to the Court
f,|'*|.

^™|;Md
that the witnesses, on behalf of the government, have the same.

either been enticed away, or are detained by some inevi-

table accident from attending. And all persons under
indictment for felony, shall be bailed or tried at the

second term after the bill shall be returned, if they

demand it. March 16, 1785.


