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void any final judgment of any Court of Common Law or

Probate ; saving also that no alienation of any lands

belonging to churches hereafter made by the deacons,

without the consent of the church, or a committee of the

church for that purpose appointed, or by church wardens,
without the consent of the vestry, shall be sufficient to

pass the same ; and no alienation hereafter made by minis-

ters, of lands by them held in succession, shall be valid

any longer than during such alienors continuing ministers,

unless such ministers be ministers of particular towns,

districts or precincts, and make such alienation with their

consent respectively, or unless such ministers so aliening

be ministers of episcopal churches, and the same be done
with the consent of the vestry ; and the several churches
in this Commonwealth, not being episcopal churches, are

hereby empowered to choose a committee to call the dea-

cons or other church officers to an account ; and if need
be, commence and prosecute any suits touching the same,
and also to advise and assist such deacons in the adminis-

tration of the affairs aforesaid.

And be itfurther enacted, That the income of the grants income of the

made, or to be made to any one such body politic, for fxceed3ooi.°pcr

pious and charitable uses, shall not exceed the sum of annura -

Three hundred pounds per annum. February 20, 1786.

1785. — Chapter 52.

[February Session, ch. 13.]

AN ACT FOR REGULATING FENCES. Chan 52
Be it enacted by the Senate and House of Representa-

tives in General Court assembled, and by the authority

of the same, That in every town and district within this Fence viewers

government, there shall lie chosen annually by the inhabi- anDuany>
8

&
tants thereof, at the time of their meeting, for the choice sworn -

of town officers, two or more judicious and discreet free-

holders, being inhabitants of the same town or district, to

be fence viewers, to be sworn as other town officers are

sworn to the faithful discharge of the duties of their office,

each of whom, in case of refusal, after seven days notice, incaseof

shall pay a tine of thirty shillings and another person shall
refusa1'

pena,ty '

be forthwith chosen in his stead, the fine to be to the use

of the same town or district.

And be it further enacted by the authority aforesaid,

That all fences of four feet high, and in good repair, con- £ethtgh
f

t2be



534 1785.— Chapter 52.

accounted legal

and sufficient.

Partition fences
to be maintained
by the occu-
pants in equal
halves.

And in case.

Penalty for not
repairing defi-

cient fences.

How to be
recovered.

When disputes
arise about the
respective occu-
pants right in

partition fences.

To whom appli-

cation is to be
made.

sisting of rails, timber, boards or stone walls ; and also

brooks, rivers, ponds, creeks, ditches and hedges, or other

matter or thing equivalent thereto, in the judgment of the

fence viewers, within whose jurisdiction the same shall

lye, shall be accounted legal and sufficient fences ; and
the respective occupants of lands enclosed with fence,

shall keep up and maintain partition fences between their

and the next adjoining enclosures, in equal halves, so

long as both parties continue to improve the same ; and in

case either party shall neglect or refuse to repair or

rebuild the fence which of right he ought to maintain, the

aggrieved party may forthwith apply to two or more
fence viewers of such town, duly chosen and sworn, to

survey the same ; and upon their determination that the

fence is insufficient, they shall signify the same in writing

to the occupant of the land, and direct him to repair or

rebuild the same within six days ; and if the same fence

shall not be repaired or rebuilt within the said term of

six days, it shall be lawful for the complainant that

improves the lands adjoining, to make up, amend or repair

the deficiency ; and when the same shall be compleated

and adjudged sufficient by two or more of the fence view-

ers, and the value thereof, together with the fence viewers

fees ascertained in writing, the complainant shall have a

right to demand and receive of the occupant, lessor or

freeholder of the land where the fence was deficient as

aforesaid, at his election, double the sum thus ascertained as

aforesaid, for the expence of amending, surveying and
viewing the fence ; and in case of neglect or refusal to

make payment thereof, for the space of one calendar

month after demand made of the person against whom he

shall make his election, he may sue for and recover the

same, by a special action of the case in any Court proper

to try the same, and interest, one per cent, per month
until judgment shall be rendered therefor.

And be it farther enacted, That when any dispute shall

arise about the respective occupants right in partition

fences, and his or their obligation to maintain the same,

upon application made by either party to two or more
fence viewers of such town where the lands lye, they are

hereby empowered after due notice to each party to

attend at time and place if they see cause, to assign to

each party his share thereof, in writing: which assign-

ment being recorded in the Town Clerk's office, shall be
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binding upon such persons, and the succeeding occupiers

of the respective lands, and they obliged always thereafter

to maintain their part of said fence; and in case any of Aml '" case -

the parties shall refuse, or neglect to erect, keep up and
maintain the part to such party assigned ; the same may
be done by the aggrieved party, in the manner before in

this act provided, and for which he shall be entitled to

double the sum ascertained, in manner as aforesaid, and to

be recovered in like manner. And all divisional fences

between man and man, shall be kept in good repair

throughout the year, unless the occupiers of the lands on
both sides, shall otherwise agree.

- bid be it further enacted by the authority ajoremid,
That when lands belonging to, or occupied by different When

.
'ands

occupied bv
persons, and subjected to be fenced, are bounded upon, different per-

or divided from each other by any brook, pond, or creek, bounded upon

wdiich of itself is not a sufficient fence in the judgment of &
r

c

°ok8
'
pondB '

the fence viewers, and it is in their opinion impracticable

without unreasonable expence for the partition fence to

be made in the middle or other part thereof, being the

true boundary line between them ; if in such case the in such cases.

occupant of the land on one side, shall refuse or neglect

to join with the occupant of the land on the other side, in

making a partition fence on one side or the other, or shall

disagree respecting the same, then two or more fence

viewers of the town or towns wherein such lands lye, on
application to them made, shall forthwith view such brook,
river, pond, or creek; and if they shall determine the

same not to answer the purpose of a sufficient fence, and
that it is impracticable to fence at the true boundary line :

they shall judge and determine how, or on which side

thereof, the fence shall be set up and maintained, or

whether partly on one side, and partly on the other side,

as to them shall appear just, and reduce such their deter-

mination to writing, having first given notice to the par-

ties to be present at such assignment : and if either of

the parties shall refuse or neglect to make up and main-
tain the part of the fence to such party belonging, accord-

ing to the fence viewers' determination in writing as

aforesaid, the same may be done and performed, as in

this act is before provided, and the delinquent party sub-

ject to the same costs and charges, and to be recovered in

like manner.
And be it further enacted by the authority aforesaid,
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bTion
re
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two That where any lands belonging to two persons in sever-
pereons, have a]ty shall have been improved in common without a parti-

without a parti- tion fence between them, and one of the occupants shall

one of The' occu- be desirous to improve his part in severalty, and the other

deBimusto hn- occupant shall refuse or neglect, on demand, to divide
prove his part

tjle ]jne where the fence ought to be built, or to build a
in severalty, the „, • . . n t 1 t •

other occupant sufficient fence on his part of the line when divided, it

fence viewers to shall be in the power of the party desiring it, to have the
divide t esame.

game (Jivi(je(j and assigned by two or more of the fence

viewers of the same town, in the way and manner in

this act provided ; and the same fence viewers may in

writing assign a reasonable time, having regard to the

season of the year, for making up the fence ; and if the

occupant complained of shall not build and erect his part

of the fence within the time so assigned, it shall and may
be lawful for the other party, after having made up his

own part of the fence, to make up the other's part, and
recover therefor double the sum it shall cost, with the

fees of the fence viewers, in the way and manner in this

act before provided.

to^m ProveThe
§
ir

And be it further enacted, That when one party shall

lands, or shaii cease to improve his land, or shall lay his inclosure,
lay luclosuresin

, -i • • i 1 11 1

common, not to before under improvement, in common, he shall not have

p

a
art o7the

an
' a right to take away any part of the partition fence that to

partition fence.
him belongs, adjoining to the next inclosure that is im-

Proviso. proved : Provided the party continuing to improve will

allow and pay therefor, so much as two or more fence

viewers shall in writing determine the reasonable value

thereof. And whenever any lands which have laid

unimproved and in common, shall be afterwards enclosed

or improved by depasturing, the occupant, lessor or free-

holder thereof, shall pay for the one half of each partition

fence standing upon the divisional line between the same
land and the land of the enclosures of any other occupant

or proprietor, the value and part thereof to be ascertained

in writing, in case they shall not agree between them-
selves, by two or more of the fence viewers of the same
town wherein such line lyes ; and in case such occupant,

lessor, or proprietor as aforesaid, shall neglect or refuse

to pay for a moiety of the partition fences, for the space

of thirty days after demand made, (the value having been
ascertained as aforesaid) the proprietor of the fence may
have and maintain in form aforesaid, an action of the case

for such value and the costs of ascertaining the same.
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And in all cases where the line upon which partition fence where partition

is to be made or divided, is the boundary line of one or boundary lines

more towns, or partly in one town, and partly in another towns.^fTnce

town, a fence viewer sh:dl be taken from each town. taklnfroVlach.

And be it farther enacted, That when a water fence, or when a water
,. . . . .. . , , -i ,i fence is neces-
tence running into the water is necessary to be made, the 8ary, u shall be

same shall be done in equal halves, unless by the parties haux-s
equal

otherwise agreed : and in case either party shall refuse or

neglect to make or maintain the share to such party

belonging, similar proceedings shall be had, as in other

cases of the like kind respecting fences out of the water,

in this act mentioned.

Provided, That nothing in this act contained, shall
Pr0V18°-

extend to house lots, the contents of which do not exceed

half an acre ; but if the owner or owners of such lots shall

improve, his neighbour shall be compellable to make, and

maintain one half of the fence between them, whether
he improve or not ; or to make void any written agreement
respecting the making or maintaining partition fences.

And be it further enacted, That any fence viewer duly Fence viewers
«/ xi *j nctncctiti ' tucir

chosen and sworn, who on due notice given him, and duty.

being requested, by any person interested, to view any
fence, complained of as insufficient, shall neglect forth-

with to attend the same, shall forfeit and pay the sum of Forfeiture.

twenty shillings, to him or them who shall sue for the

same, within forty days after such neglect; and each Their feeB

fence viewer shall be paid Jive shillings a day, two shil-

lings and eight pence for half a day, and under that one

shilling and six pence, for the time he shall be engaged
in the business of his office, by the person employing him.

And in case the complainant shall neglect to pay the fence

viewers their legal fees within thirty days after the service

done, they may severally recover by an action of the case,

double the amount of such fees ; and each fence viewer may
be a witness, for or against his companion in such suit. And mlde.repe^ied?

all laws heretofore made respecting partition fences, so far

as they relate to lands held or improved in severalty, shall

be, and hereby are repealed. February 21, 1786.

1785. — Chapter 53.

[February Session, ch. 15.]

AN ACT CONCERNING GENERAL AND COMMON FIELDS. (Jhaj). 53

Be it enacted by the Senate and House of Representa-

tives in General Court assembled, and by the authority


